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CASES  ON  EQUITY  JURISDICTION. 


PART     I. 

REFORMATION   AND   RESCISSION   OF   CONTRACTS. 


CHAPTER   I. 

MISTAKE. 
Section  I. — Mistake  of  Law, 


LANSDOWNE  v.  LANSDOWNE. 
In  Chancery,  before  Lord  King,  C,  June  15,  1730. 

S^Reported  in  2  Jacob  &>  Walker  205.] 

Mary  Lansdowne  having  four  sons,  Richard,  John,  Thomas,  and 
William,  by  settlement  limited  to  each  of  them  in  fee  a  part  of  her 
real  estate  after  her  death.  The  plaintiff  was  the  son  and  heir  of 
Richard.  John  died  without  issue,  having  devised  his  share  to  Thomas, 
and  Thomas  afterward  died  without  issue  and  intestate.  On  this  a 
question  arose  between  the  plaintiff  and  William  as  to  the  right  of 
succession  to  Thomas  ;  after  consulting  with  one  Hughes,  they  agreed 
to  divide  the  lands  between  them,  and  in  pursuance  of  the  agreement 
they  executed  first  a  bond,  and  afterward  conveyances  of  the  shares 
fixed  on  for  each. 

The  plaintiff  sought  to  be  relieved  against  these  instruments,  alleg- 
ing by  his  bill  that  he  had  been  surprised  and  imposed  upon  by 
Hughes  and  William  Lansdowne.  Hughes  was  made  a  defendant  to 
the  bill ;  the  other  defendant  was  the  infant  son  and  heir  of  William, 
who  had  died  before  the  commencement  of  the  suit.  Hughes,  in  his 
answer,  admitted  that  he  had  given  his  opinion  that  William  was  the 
heir  at  law  of  Thomas,  "being,"  as  he  said,  "misled  herein  by  a 
book  which  this  defendant  then  had  with  him,  called  The  Clerk's 
Remembrancer."  He  recommended  them  to  take  further  advice, 
which  they  at  first  intended  to  do,  but  the  plaintiff  afterward  volun- 
tarily told  him,  "That  if  his  cousin  William  would,  he  would  agree 


2  PUSEY   V.  DESBOUVIITE.  [CHAP.  I. 

to  sliare  the  land  between  them,  let   it   be  whose   right  it  would,  and 
thereby  prevent  all  disputes  and  lawsuits." 

The  decree  declared,  that  it  appeared  that  the  bond  and  inden- 
tures were  obtained  by  a  mistake  and  misrepresentation  of  the  law, 
and  ordered  them  to  be  given  up  to  be  canceled.  The  bill  was  dis- 
missed, as  against  Hughes,  without  costs. 


PUSEY  V.  SIR  EDWARD  DESBOUVRIE. 
In  Chancery,  before  Lord  Talbot,   C,  Trinity   Term,  1734. 

\^Reportedin  3  Peere  Williams Z'^'^.'X 

Sir  Edward  Desbouvrie  was  a  freeman  of  London,  and  pos- 
sessed of  a  very  great  personal  estate.  He  had  a  wife,  with  whom 
he  had  compounded  as  to  her  customary  part,  and  had  a  son  (the 
defendant)  to  whom  he  had  given  very  considerable  sums  of  money, 
in  order  to  enable  him  to  trade.     He  had  also  one  daughter. 

The  father  made  his  will,  giving  {i}iter  al.)  to  his  daughter  ^10,000, 
upon  condition  that  she  should  release  her  orphanage  part,  together 
with  all  her  claim  or  right  to  his  personal  estate  by  virtue  of  the  cus- 
tom of  the  city  of  London,  or  otherwise,  and  made  his  son  executor, 
his  daughter  being  about  the  age  of  twenty-three  years. 

After  the  father's  death  it  was  agreed  between  the  daughter  and 
the  brother  that  she  should  accept  of  her  legacy  of  ;^io,ooo,  and 
upon  the  terms  whereon  it  was  given  her  by  her  father's  will,  that  is, 
she  to  release  all  her  right  by  virtue  of  the  custom,  etc.,  which  re- 
lease was  accordingly  prepared,  and  before  she  executed  it,  her 
brother  informed  her  that  she  had  it  in  her  election  to  have  an  ac- 
count of  her  father's  personal  estate,  and  to  claim  her  orphanage 
part,  and  her  uncle  was  then  present.  But  the  daughter  at  that  time 
declared  she  would  accept  of  the  legacy  left  her  by  her  father,  that 
being  a  sufficient  provision  for  any  young  woman  ;  and  thereupon 
she  executed  the  release,  being  then  about  twenty-four  years  old,  and 
the  brother  paid  to  her  the  ;^io,ooo  and  interest.  The  daughter 
afterward  married  one  Mr.  Pusey,  an  attorney  at  law,  who  brought 
a  bill  to  set  aside  this  release,  charging  that  the  personal  estate  of 
which  the  father  died  possessed  was  much  above  ^roo,ooo,  the 
daughter's  share  of  which  by  the  custom  would  amount  to  upward 
of  ^40,000,  that  the  mother  having  been  compounded  with  for  her 
customary  part,  the  freeman's  personal  estate  was  to  be  distributed  as 
if  there  was  no  wife,  consequently  the  dead  man's  part  was  one 
moiety,  and  the  children's  part  the  other  ;  and   that  the  brother,  the 
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defendant,  Sir  Edward  Desbouvrie,  had  been  advanced  in  his  father's 
lifetime  by  his  father  at  different  times  with  several  great  sums  of 
money,  the  whole  whereof  would  amount  to  a  full  advancement  of 
the  son  ;  so  that  the  plaintiff  Pusey,  in  right  of  the  daughter  his  wife, 
was  entitled  to  a  moiety  of  her  father  the  freeman's  personal  estate. 

The  defendant  the  brother  pleaded  this  release. 

Against  which,  on  behalf  of  the  plaintiff,  at  first  it  was  argued  that 
as  the  bill  was  brought  to  set  aside  this  release,  the  defendant  ought 
not  to  be  admitted  to  plead  it  in  bar,  the  rule  ht'ing,  ?wn  potest  adduci 
exceptio  ejusdem  rei  ciijus petitur  dissolutio.  But  the  Lord  Chancellor 
here  interrupted  the  counsel,  saying,  this  was  every  day's  practice  ; 
and  that  otherwise  no  release  or  award  could  be  pleaded  to  a  bill  that 
was  brought  to  set  aside  the  same. 

Then  it  was  urged  that  no  computation  or  account  had  as  yet  been 
taken  of  the  father's  personal  estate,  and  that  it  could  not  be  im- 
agined the  daughter  intended  to  present  her  brother  with  ;^30,ooo, 
or  that  she  knew  what  her  right  was  ;  that  she  was  not  apprised  that, 
by  reason  of  her  mother's  being  compounded  with,  the  children's 
share,  instead  of  a  third,  was  a  moiety ;  or  that  her  brother,  the  de- 
fendant, being  fully  advanced  by  his  father  in  his  lifetime,  this  was 
a  bar  to  him  of  his  orphanage  part  ;  and  though  at  law  it  was  said 
ignorantia  juris  non  excusat,  yet  if  any  one  should  take  advantage  of 
another's  mistake  in  the  law,  even  without  any  fraudulent  suggestion 
or  practice  made  use  of  by  him,  it  would  be  against  conscience  so  to 
do,  and  they  put  this  case  :  Suppose  A  should  devise  lands  to  B 
and  his  heirs,  and  B  should  die  in  the  life  of  the  testator,  and  then 
the  testator  dies,  after  which  the  testator's  heir,  not  knowing  that  by 
law  the  devise  to  B  is  void  (by  B's  dying  in  the  life  of  the  testator) 
should  for  a  trifle  release  his  right  to  a  valuable  estate  to  the  heir 
at  law  of  such  devisee  ;  surely  such  release  would  not  stand  good ; 
and  as  it  was  out  of  the  father's  power  by  devise  or  otherwise  to  de- 
bar any  of  his  children  of  that  share  which  they  are  entitled  to  by 
virtue  of  the  custom  ;  so  here  it  was  somewhat  hard  in  the  father  to 
induce  his  daughter  by  any  words  in  his  will  to  give  away  and  re- 
lease what  she  had  an  undoubted  right  to  ;  and  admitting  there  was 
no  direct  fraud  or  misrepresentation,  here  was,  however,  snppressio 
veri,  though  not  suggestio  falsi ;  and  in  this  case,  since  it  would  not 
be  pretended  that  the  daughter  could  have  meant  to  give  away 
;jr3o,ooo  to  her  brother,  though  he  had  asked  for  it,  therefore  this 
release  ought  not  to  be  made  use  of  in  a  court  of  equity  to  bar  the 
daughter  of  that  right  which  she  did  not  know  she  herself  had,  and 
much  less  intended  to  give  away. 

On   the  other  side,  it  was   said   to   deserve  consideration  that  the 
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father  did  by  his  will  give  this  legacy  of  ^10,000  to  his  daughter, 
upon  condition  that  she  should  release  all  her  right  by  the  custom  ; 
and  though  it  could  not  be  said  here  was  a  positive  injunction  on 
the  daughter  to  do  so,  yet  in  all  probability  it  was  intended  as  a 
recommendation  by  the  father,  who  might  think  ^ro,ooo  a  reason- 
able and  honorable  provision  for  the  daughter,  as  she  herself  declared 
she  thought  it  was  when  she  gave  this  release  ;  and  the  father  might 
be  desirous  that  his  son,  who  was  to  support  his  name,  should  have 
the  rest  of  his  estate  ;  that  the  daughter  might  reasonably  have  a 
great  regard  for  the  intentions  of  her  deceased  father  (for  which  she 
was  highly  to  be  commended)  and  might  thereby  be  induced  to 
comply  with  such  intention,  at  the  same  time  that  she  knew  in  strict 
justice  there  was  more  due  to  her  by  virtue  of  the  custom. 

That  however  it  was  plain  the  brother  had  acted  in  this  case  with- 
out the  least  appearance  of  fraud  when  he  told  her,  before  she  exe- 
cuted the  release,  that  she  might,  if  she  pleased,  call  him  to  account 
for  the  whole  personal  estate  of  her  father,  and  have  her  orphanage 
part  thereof ;  that  this  being  the  solemn  act  and  deed  of  the  party, 
executed  by  her  freely  and  without  any  sort  of  compulsion  or  mis- 
representation, and  in  compliance  with  her  own  father's  will  ;  and 
since,  if  the  daughter  was  not  informed  of  the  custom  of  London,  it 
was  her  own  fault  and  not  her  brother's  ;  for  these  reasons  it  was 
said  the  deed  of  release  ought  not  to  be  set  aside. 

Lord  Chancellor.  I  do  not  see  that  any  manner  of  fraud  has 
been  made  use  of  in  this  case,  but  still  it  seems  hard  a  young  woman 
should  suffer  for  her  ignorance  of  the  law,  or  of  the  custom  of  the 
City  of  London  ;  or  that  the  other  side  should  take  advantage  of 
such  ignorance.  I  remember  well  that  in  this  very  case  where  the 
wife  has  been  compounded  with  as  to  her  customary  part,  not  only 
the  counsel  have  differed,  but  the  court  themselves  have  varied  in 
their  determinations.  It  has  for  instance  been  held  and  determined 
by  the  court  that  if  the  husband,  a  freeman  of  London,  has  com- 
pounded with  the  wife  before  the  marriage  as  to  her  customary  part, 
this  being  the  husband's  own  purchase,  he  ought  to  have  as  well  his 
wife's  customary  part  as  his  own  ;  but  now  a  different  resolution 
seems  to  have  prevailed,  viz.,  that  where  the  wife  is  compounded 
with  before  marriage,  it  should  be  taken  as  if  there  was  no  wife,  and 
consequently  the  testator  shall  have  one  half  and  the  children  the 
other.  And  if  the  court  themselves  have  not,  till  very  lately,  agreed 
in  what  shares  or  proportions  these  customary  parts  shall  go,  the 
daughter  surely  might  be  well  ignorant  of  her  right  and  ought  not  to 
suffer,  or  give  others  any  advantage,  by  such  her  ignorance.  Neither 
can  it  be  inferred  with  sufficient  certainty  what  the  father  recom- 
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mends  in  this  case  ;  he  rather  seems  to  leave  it  to  his  daughter's 
option,  either  to  claim  her  customary  part  or  release  her  right  thereto 
and  accept  the  legacy. 

It  is  true,  it  appears,  the  son,  the  defendant,  did  inform  the  daugh- 
ter that  she  was  bound,  either  to  waive  the  legacy  given  by  the  father 
or  to  release  her  right  by  the  custom  ;  and  so  far  she  might  know 
that  it  was  in  her  power  to  accept  either  the  legacy  or  orphanage 
part  ;  but  I  hardly  think  she  knew  she  was  entitled  to  have  an  ac- 
count taken  of  the  personal  estate  of  her  father,  and  first  to  know 
what  her  orphanage  part  did  amount  to  ;  and  that,  when  she  should 
be  fully  apprised  of  this,  then,  and  not  till  then,  she  was  to  make  her 
election,  which  very  much  alters  the  case  ;  for  probably  she  would 
not  have  elected  to  accept  her  legacy  had  she  known,  or  been  in- 
formed, what  her  orphanage  part  amounted  unto  before  she  waived 
it  and  accepted  the  legacy. 

It  would  give  light  into  this  cause  to  know  what  might  be  the  value 
of  the  father's  personal  estate  at  his  death,  and  (if  the  parties  think 
fit)  what  was  the  value  thereof  when  the  will  was  made  ;  because  it 
has  been  said  to  have  been  increased  by  the  father  between  the  time 
of  making  his  will  and  his  death  ;  and  also  to  know  what  the  son 
has  received  in  his  father's  lifetime  from  his  father  for  or  toward  his 
advancement. 

Therefore  let  the  plea  stand  for  an  answer,  saving  the  benefit 
thereof  until  the  hearing  ;  and  let  the  defendant,  the  son,  answer  not 
as  to  particulars  (for  that  I  do  not  expect)  but  by  way  of  computa- 
tion in  gross  as  to  these  points.' 


BINGHAM  V.  BINGHAM. 

In  Chancery,  before  William  Fortescue,  M.R.,  October 

27,  1748. 

[^Reported  in  i   Vesey,  Senior,  126.] 

An  agreement  was  made  for  the  sale  of  an  estate  to  the  plaintiff 
by  defendant,  who  had  brought  an  ejectment  in  support  of  a  title 
thereto  under  a  will. 

The  bill  was  to  have  the  purchase-money  refunded,  as  it  appeared 
to  have  been  the  plaintiffs  estate. 

'  It  appears  from  the  Register's  book  that  on  the  8th  of  May,  1735,  upon  the 
defendant's  motion  it  was  alleged,  that  the  suit  was  agreed  between  the  parties  ; 
it  was  therefore  prayed  that  the  plaintiff's  bill  might  be  dismissed  without  costs; 
which  on  consent  of  the  plaintiff's  counsel  was  ordered  accordingly. 
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It  was  insisted  that  it  was  the  plaintiff's  own  fault  to  whom  the  title 
was  produced,  and  who  had  time  to  consider  it. 

Decreed  for  the  plaintiff  with  costs,  and  interest  for  the  money 
from  the  time  of  bringing  the  bill  ;  for  though  no  fraud  appeared, 
and  the  defendant  apprehended  he  had  a  right,  yet  there  was  a  plain 
mistake,  such  as  the  court  was  warranted  to  relieve  against,  and  not 
to  suffer  the  defendant  to  run  away  with  the  money  in  consideration 
of  the  sale  of  an  estate,  to  which  he  had  no  right. 


HUNT  V.  ROUSMANIER'S   Administrators. 

In  the  Supreme  Court  of  the  United  States,  February 

Term,  1823. 

[Reported  in  8  Wheaton  174.] 

Appeal  from  the  Circuit  Court  of  Rhode  Island. 

The  original  bill,  filed  by  the  appellant.  Hunt,  stated  that  Lewis 
Rousmanier,  the  intestate  of  the  defendants,  applied  to  the  plaintiff  in 
January,  1820,  for  the  loan  of  $1,450,  offering  to  give,  in  addition  to 
his  notes,  a  bill  of  sale,  or  a  mortgage  of  his  interest  in  the  brig 
JVereus,  then  at  sea,  as  collateral  security  for  the  repayment  of  the 
money.  The  sum  requested  was  lent,  and,  on  the  nth  of  January, 
the  said  Rousmanier  executed  two  notes  for  the  amount  •  and,  on  the 
iSth  of  the  same  month,  he  executed  a  power  of  attorney  authorizing 
the  plaintiff  to  make  and  execute  a  bill  of  sale  of  three-fourths  of  the 
said  vessel  to  himself,  or  to  any  other  person,  and,  in  the  event  of  the 
said  vessel  or  her  freight  being  lost,  to  collect  the  money  which 
should  become  due  on  a  policy  by  which  the  vessel  and  freight  w^ere 
insured.  This  instrument  contained  also  a  proviso,  reciting  that  the 
power  was  given  for  collateral  security  for  the  payment  of  the  notes 
already  mentioned,  and  was  to  be  void  on  their  payment  ;  on  the 
failure  to  do  which  the  plaintiff  was  to  pay  the  amount  thereof,  and 
all  expenses,  out  of  the  proceeds  of  the  said  property,  and  to  return 
the  residue  to  the  said  Rousmanier. 

The  bill  further  stated,  that  on  the  21st  of  March,  1820,  the  plain- 
tiff lent  to  the  said  Rousmanier  the  additional  sum  of  $700,  taking 
his  note  for  payment,  and  a  similar  power  to  dispose  of  his  interest  in 
the  schooner  Industry,  then  also  at  sea.  The  bill  then  charged  that 
on  the  6th  of  May,  1820,  the  said  Rousmanier  died  insolvent,  having 
paid  only  $200  on  the  said  notes.  The  plaintiff  gave  notice  of  his 
claim,  and,  on  the  return  of  the  Nereus  and  Industry,  took  possession 
of  them,  and  offered  the  intestate's  interest  in  them  for  sale.     The 
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defendants  forbade  the  sale,  and  this  bill  was  brought  to  compel  them 
to  join  in  it. 

The  defendants  demurred  generally,  and  the  court  sustained  the 
demurrer,  but  gave  the  plaintiff  leave  to  amend  his  bill. 

The  amended  bill  stated  that  it  was  expressly  agreed  between  the 
parties  that  Rousmanier  was  to  give  specific  security  on  the  Nereus 
and  Industry,  and  that  he  offered  to  execute  a  mortgage  on  them. 
That  counsel  was  consulted  on  the  subject,  who  advised  that  a  power 
of  attorney,  such  as  was  actually  executed,  should  be  taken  in  pref- 
erence to  a  mortgage,  because  it  was  equally  valid  and  effectual  as  a 
security,  and  would  prevent  the  necessity  of  changing  the  papers  of 
the  vessels,  or  of  taking  possession  of  them  on  their  arrival  in  port. 
The  powers  were  accordingly  executed,  with  the  full  belief  that  they 
would,  and  with  the  intention  that  they  should,  give  the  plaintiff  as 
full  and  perfect  security  as  would  be  given  by  a  deed  of  mortgage. 
The  bill  prayed  that  the  defendants  might  be  decreed  to  join  in  a  sale 
of  the  interest  of  their  intestate  in  the  Nereus  and  Industry,  or  to  sell 
the  same  themselves,  and  pay  out  of  the  proceeds  the  debt  due  to 
the  plaintiff.  To  this  amended  bill,  also,  the  defendants  demurred, 
and  on  argument  the  demurrer  was  sustained,  and  the  bill  dismissed. 
From  this  decree  the  plaintiff  appealed  to  this  court. 

Mr.   W/ieafon  for  the  appellant. 

Mr.  Hunter  for  the  respondents. 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  the  court. 
The  counsel  for  the  appellant  objects  to  the  decree  of  the  Circuit 
Court  on  two  grounds.     He  contends  : 

1.  That  this  power  of  attorney  does,  by  its  own  operation,  entitle 
the  plaintiff,  for  the  satisfaction  of  his  debt,  to  the  interest  of  Rous- 
manier in  the  Nereus  and  the  Industry.^ 

2.  Or,  if  this  be  not  so,  that  a  court  of  chancery  will,  the  convey- 
ance being  defective,  lend  its  aid  to  carry  the  contract  into  execu- 
tion, according  to  the  intention  of  the  parties. 

It  is  then  deemed  perfectly  clear  that  the  power  given  in  this  case 
is  a  naked  power,  not  coupled  with  an  interest,  which,  though  irrevo- 
cable by  Rousmanier  himself,  expired  on  his  death. 

It  remains  to  inquire  whether  the  appellant  is  entitled  to  the  aid  of 
this  court,  to  give  effect  to  the  intention  of  the  parties,  to  subject  the 
interest  of  Rousmanier  in  the  Nereus  and  Industry  to  the  payment 
of  the  money  advanced  by  the  plaintiff  on  the  credit  of  those  vessels, 
the  instrument  taken  for  that  purpose  having  totally  failed  to  effect 
its  object. 

*  So  much  of  the  opinion  as  relates  to  this  question  has  been  omitted. — Ed, 
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This  is  the  point  on  whicli  the  jilaintiff  most  relies,  and  is  that  on 
-which  the  court  has  felt  most  doubt.  That  the  parties  intended,  the 
one  to  give,  and  the  other  to  receive,  an  effective  security,  on  the  two 
vessels  mentioned  in  the  bill,  is  admitted  ;  and  the  question  is, 
whether  the  law  of  this  court  will  enable  it  to  carry  this  intent  into 
execution  when  the  instrument  relied  on  by  both  parties  has  failed  to 
accomplish  its  object. 

The  respondents  insist  that  there  is  no  defect  in  the  instrument  it- 
self; that  it  contains  precisely  what  it  was  intended  to  contain,  and 
is  the  instrument  which  was  chosen  by  the  parties  deliberately,  on  the 
advice  of  counsel,  and  intended  to  be  the  consummation  of  their 
agreement.  That  in  such  a  case  the  written  agreement  cannot  be 
varied  by  parol  testimony. 

The  counsel  for  the  appellant  contends  with  great  force  that  the 
cases  in  which  parol  testimony  has  been  rejected  are  cases  in  which 
the  agreement  itself  has  been  committed  to  writing,  and  one  of  the 
parties  has  sought  to  contradict,  explain,  or  vary  it  by  parol  evidence. 
That  in  this  case  the  agreement  is  not  reduced  to  writing.  The  power 
of  attorney  does  not  profess  to  be  the  agreement,  but  is  a  collateral 
instrument  to  enable  the  party  to  have  the  benefit  of  it,  leaving  the 
agreement  still  in  full  force  in  its  original  form.  That  this  parol 
agreement  not  being  within  the  Statute  of  Frauds,  would  be  enforced 
by  this  court  if  the  power  of  attorney  had  not  been  executed  ;  and 
not  being  merged  in  the  power,  ought  now  to  be  executed.  That  the 
power  being  incompetent  to  its  object,  the  court  will  enforce  the 
agreement  against  general  creditors. 

This  argument  is  entitled  to,  and  has  received,  very  deliberate  con- 
sideration. 

The  first  inquiry  respects  the  fact.  Does  this  power  of  attorney 
purport  to  be  the  agreement .?  Is  it  an  instrument  collateral  to  the 
agreement  ?  Or  is  it  an  execution  of  the  agreement  itself  in  the  form 
intended  by  both  the  parties? 

The  bill  states  an  offer  on  the  part  of  Rousmanier  to  give  a  mort- 
gage on  the  vessels,  either  in  the  usual  form  or  in  the  form  of  an  ab- 
solute bill  of  sale,  the  vendor  taking  a  defeasance,  but  does  not  state 
any  agreement  for  that  particular  security.  The  agreement  stated  in 
the  bill  is  generally  that  the  plaintiff,  in  addition  to  the  notes  of 
Rousmanier,  should  have  specific  security  on  the  vessels  ;  and  it 
alleges  that  the  parties  applied  to  counsel  for  advice  respecting  the 
most  desirable  mode  of  taking  this  security.  On  a  comparison  of  the 
advantages  and  disadvantages  of  a  mortgage,  and  an  irrevocable 
power  of  attorney,  counsel  advised  the  latter  instrument,  and  assigned 
reasons  for  his  advice,  the  validity  of  which  being  admitted  by  the 
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parties,  the  power  of  attorney  was  prepared  and  executed,  and  was 
received  by  the  plaintiff  as  full  security  for  his  loans. 

This  is  the  case  made  by  the  amended  bill,  and  it  appears  to  the 
court  to  be  a  case  in  which  the  notes  and  power  of  attorney  are  ad- 
mitted to  be  a  complete  consummation  of  the  agreement.  The  thing 
stipulated  was  a  collateral  security  on  the  Nereus  and  Ifidustry.  On 
advice  of  counsel  this  power  of  attorney  was  selected  and  given  as 
that  security.  We  think  it  a  complete  execution  of  that  part  of  the 
agreement ;  as  complete,  though  not  as  safe  an  execution  of  it,  as  a 
mortgage  would  have  been. 

It  is  contended  that  the  letter  of  attorney  does  not  contain  all  the 
terms  of  the  agreement. 

Neither  would  a  bill  of  sale  nor  a  deed  of  mortgage  contain  them. 
Neither  instrument  constitutes  the  agreement  itself,  but  is  that  for 
which  the  agreement  stipulated.  The  agreement  consisted  of  a  loan 
of  money  on  the  part  of  Hunt,  and  of  notes  for  its  repayment,  and  of 
a  collateral  security  on  the  Nereus  and  Industry  on  the  part  of  Rous- 
manier.  The  money  was  advanced,  the  notes  were  given,  and  this 
letter  of  attorney  was,  on  advice  of  counsel,  executed  and  received  as 
the  collateral  security  which  Hunt  required.  The  letter  of  attorney 
is  as  much  an  execution  of  that  part  of  the  agreement  which  stipu- 
lated a  collateral  security  as  the  notes  are  an  execution  of  that  part 
which  stipulated  that  notes  should  be  given. 

But  this  power,  although  a  complete  security  during  the  life  of 
Rousmanier,  has  been  rendered  inoperative  by  his  death.  The  legal 
character  of  the  security  was  misunderstood  by  the  parties.  They 
did  not  suppose  that  the  power  would,  in  law,  expire  with  Rous- 
manier. 

The  question  for  the  consideration  of  the  court  is  this  :  If  money 
be  advanced  on  a  general  stipulation  to  give  security  for  its  repay- 
ment on  a  special  article,  and  the  parties  deliberately,  on  advice  of 
counsel,  agree  on  a  particular  instrument,  which  is  executed,  but, 
from  a  legal  quality  inherent  in  its  nature,  that  was  unknown  to  the 
parties,  becomes  extinct  by  the  death  of  one  of  them,  can  a  court  of 
equity  direct  a  new  security  of  a  different  character  to  be  given  ?  or 
direct  that  to  be  done  which  the  parties  supposed  would  have  been 
effected  by  the  instrument  agreed  on  between  them  ? 

This  question  has  been  very  elaborately  argued,  and  every  case  has 
been  cited  which  could  be  supposed  to  bear  upon  it.  No  one  of 
these  cases  decides  the  very  question  now  before  the  court.  It  must 
depend  on  the  principles  to  be  collected  from  them. 

It  is  a  general  rule  that  an  agreement  in  writing,  or  an  instrument 
carrying  an  agreement  into  execution,  shall  not  be  varied  by  parol 
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testimony,  stating  conversations  or  circumstances  anterior  to  the 
written  instrument. 

This  rule  is  recognized  in  courts  of  equity  as  well  as  in  courts  of 
law  ;  but  courts  of  equity  grant  relief  in  cases  of  fraud  and  mistake 
which  cannot  be  obtained  in  courts  of  law.  In  such  cases  a  court  of 
equity  may  carry  the  intention  of  the  parties  into  execution  where  the 
written  agreement  fails  to  express  that  intention. 

In  this  case  there  is  no  ingredient  of  fraud.  Mistake  is  the  sole 
ground  on  which  the  plaintiff  comes  into  court,  and  that  mistake  is  in 
the  law.  The  fact  is  in  all  respects  what  it  was  supposed  to  be. 
The  instrument  taken  is  the  instrument  intended  to  be  taken.  But  it 
is,  contrary  to  the  expectation  of  the  parties,  extinguished  by  an  event 
not  foreseen  nor  adverted  to,  and  is,  therefore,  incapable  of  effect- 
ing the  object  for  which  it  was  given.  Does  a  court  of  equity,  in  such 
a  case,  substitute  a  different  instrument  for  that  which  has  failed  to 
effect  its  object  ? 

In  general,  the  mistakes  against  which  a  court  of  equity  relieves 
are  mistakes  in  fact.  The  decisions  on  this  subject,  though  not  always 
very  distinctly  stated,  appear  to  be  founded  on  some  misconception 
of  fact.  Yet  some  of  them  bear  a  considerable  analogy  to  that  under 
consideration.  Among  these  is  that  class  of  cases  in  which  a  joint 
obligation  has  been  set  up  in  equity  against  the  representatives  of  a 
deceased  obligor,  who  were  discharged  at  law.  If  the  principle  of 
these  decisions  be  that  the  bond  was  joint  from  a  mere  mistake  of  the 
law  and  that  the  court  will  relieve  against  this  mistake  on  the  ground 
of  the  pre-existing  equity  arising  from  the  advance  of  the  money,  it 
must  be  admitted  that  they  have  a  strong  bearing  on  the  case  at  bar. 
But  the  judges  in  the  courts  of  equity  seem  to  have  placed  them  on 
mistake  in  fact,  arising  from  the  ignorance  of  the  draughtsman.  In 
Simpson  v.  Vaughan,'  the  bond  was  drawn  by  the  obligor  himself, 
and  under  circumstances  which  induced  the  court  to  be  of  opinion 
that  it  was  intended  to  be  joint  and  several.  In  Underbill  v.  Howard,' 
Lord  Eldon,  speaking  of  cases  in  which  a  joint  bond  has  been  set  up 
against  the  representatives  of  a  deceased  obligor,  says  :  "The  court 
has  inferred,  from  the  nature  of  the  condition  and  the  transaction, 
that  it  was  made  joint  by  mistake.  That  is,  the  instrument  is  not 
what  the  parties  intended  in  fact.  They  intended  a  joint  and  several 
obligation  ;  the  scrivener  has,  by  mistake,  prepared  a  joint  obliga- 
tion." 

All  the  cases  in  which  the  court  has  sustained  a  joint  bond  against 
the  representatives  of  the  deceased  obligor  have  turned  upon  a  sup- 

'  2  Atk.  33.  *  10  Ves.  209,  227. 
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posed  mistake  in  drawing  the  bond.  It  was  not  until  the  case  of 
Sumner  z'.  Powell'  that  anything  was  said  by  the  judge  who  deter- 
mined the  cause,  from  which  it  might  be  inferred  that  relief  in  these 
cases  would  be  afforded  on  any  other  principle  than  mistake  in  fact. 
In  that  case,  the  court  refused  its  aid,  because  there  was  no  equity 
antecedent  to  the  obligation.  In  delivering  his  judgment,  the  Master 
of  the  Rolls  (Sir  W.  Grant)  indicated  very  clearly  an  opinion  that  a 
prior  equitable  consideration,  received  by  the  deceased,  was  indispen- 
sable to  the  setting  up  of  a  joint  obligation  against  his  representa- 
tives, and  added  :  "So,  where  a  joint  bond  has,  in  equity,  been  con- 
sidered as  several,  there  has  been  a  credit  previously  given  to  the  dif- 
ferent persons  who  have  entered  into  the  obligation." 

Had  this  case  gone  so  far  as  to  decide  that  "  the  credit  previously 
given  "  was  the  sole  ground  on  which  a  court  of  equity  would  con- 
sider a  joint  bond  as  several,  it  would  have  gone  far  to  show  that  the 
equitable  obligation  remained,  and  might  be  enforced,  after  the  legal 
obligation  of  the  instrument  had  expired.  But  the  case  does  not  go 
so  far.  It  does  not  change  the  principle  on  which  the  court  had  uni- 
formly proceeded,  nor  discard  the  idea  that  relief  is  to  be  granted 
because  the  obligation  was  made  joint  by  a  mistake  in  point  of  fact. 
The  case  only  decides  that  this  mistake,  in  point  of  fact,  will  not  be 
presumed  by  the  court  in  a  case  where  no  equity  existed  antecedent 
to  the  obligation,  where  no  advantage  was  received  by,  and  no  credit 
given  to,  the  person  against  whose  estate  the  instrument  is  to  be 
set  up. 

Yet  the  course  of  the  court  seems  to  be  uniform  to  presume  amis- 
take  in  point  of  fact  in  every  case  where  a  joint  obligation  has  been 
given,  and  a  benefit  has  been  received  by  the  deceased  obligor.  No 
proof  of  actual  mistake  is  required.  The  existence  of  an  antecedent 
equity  is  sufficient.  In  cases  attended  by  precisely  the  same  circum- 
stances, so  far  as  respects  mistake,  relief  will  be  given  against  the 
representatives  of  a  deceased  obligor  who  had  received  the  benefit  of 
the  obligation,  and  refused  against  the  representatives  of  him  who  had 
not  received  it.  Yet  the  legal  obligation  is  as  completely  extin- 
guished in  the  one  case  as  in  the  other ;  and  the  facts  stated,  in  some 
of  the  cases  in  which  these  decisions  have  been  made,  would  rather 
conduce  to  the  opinion  that  the  bond  was  raade  joint  from  ignorance 
of  the  legal  consequences  of  a  joint  obligation  than  from  any  mistake 
in  fact. 

The  case  of  Lansdowne  v.  Lansdowne,*  if  it  be  law,  has  no  in- 
considerable bearing  on  this  cause.     The  right  of  the  heir  at  law  was 

'  2  Meriv.  36.  '  Reported  in  Mosely. 
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contested  by  a  younger  member  of  the  family,  and  the  arbitrator  to 
whom  the  subject  was  referred  decided  against  him.  He  executed  a 
deed  in  compliance  with  this  award,  and  was  afterward  relieved 
against  it  on  the  principle  that  he  was  ignorant  of  his  title. 

The  case  does  not  suppose  this  fact,  that  he  was  the  eldest  son,  to 
have  been  unknown  to  him ;  and,  if  he  was  ignorant  of  anything,  it 
was  of  the  law  which  gave  him,  as  eldest  son,  the  estate  he  had 
conveyed  to  a  younger  brother.  Yet  he  was  relieved  in  chancery 
against  this  conveyance.  There  are  certainly  strong  objections  to  this 
decision  in  other  respects  ;  but,  as  a  case  in  which  relief  has  been 
granted  on  a  mistake  in  law,  it  cannot  be  entirely  disregarded. 

Although  we  do  not  find  the  naked  principle,  that  relief  may  be 
granted  on  account  of  ignorance  of  law,  asserted  in  the  books,  we  find 
no  case  in  which  it  has  been  decided  that  a  plain  and  acknowledged 
mistake  in  law  is  beyond  the  reach  of  equity.  In  the  case  of  Lord 
Irnham  z'.  Child,'  application  was  made  to  the  Chancellor  to  establish 
a  clause  which  had  been,  it  was  said,  agreed  upon,  but  which  had 
been  considered  by  the  parties  and  excluded  from  the  written  instru- 
ment by  consent.  It  is  true  they  excluded  the  clause  from  a  mistaken 
opinion  that  it  would  make  the  contract  usurious,  but  they  did  not 
believe  that  the  legal  effect  of  the  contract  was  precisely  the  same  as 
if  the  clause  had  been  inserted.  They  weighed  the  consequences  of 
inserting  and  omitting  the  clause,  and  preferred  the  latter.  That,  too, 
was  a  case  to  which  the  statute  applied.  Most  of  the  cases  which 
have  been  cited  were  within  the  Statute  of  Frauds,  and  it  is  not  easy 
to  say  how  much  has  been  the  influence  of  that  statute  on  them. 

The  case  cited  by  the  respondent's  counsel  from  "  Precedents  in 
Chancery  "  is  not  of  this  description,  but  it  does  not  appear  from  that 
case  that  the  power  of  attorney  was  intended  or  believed  to  be  a  lien. 

In  this  case,  the  fact  of  mistake  is  placed  beyond  any  controversy. 
It  is  averred  in  the  bill,  and  admitted  by  the  demurrer,  that  "the 
powers  of  attorney  were  given  by  the  said  Rousmanier  and  received 
by  tlie  said  Hunt,  under  the  belief  that  they  were,  and  with  the  in- 
tention that  they  should  create,  a  specific  lien  and  security  on  the  said 
vessels." 

We  find  no  case  which  we  think  precisely  in  point,  and  are  unwill- 
ing, where  the  effect  of  the  instrument  is  acknowledged  to  have  been 
entirely  misunderstood  by  both  parties,  to  say  that  a  court  of  equity 
is  incapable  of  affording  relief. 

The  decree  of  the  Circuit  Court  is  reversed  ;  but  as  this  is  a  case 
in  which  creditors  are  concerned,  the  court,  instead  of  giving  a  final 

'  I  Bro.   Ch.  Cas.  91 


SEC.  I.J  HUNT   V.  ROUSMANIER's   ADM'rS.  13 

decree  on  the  demurrer  in  favor  of  the  plaintiff,  directs  the  cause  to 
be  remanded  that  the  Circuit  Court  may  permit  the  defendants  to 
withdraw  their  demurrer  and  to  answer  the  bill. 

Decree.  This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  of  the  Circuit  Court  of  the  United  States  for  the  District  of 
Rhode  Island,  and  was  argued  by  counsel.  On  consideration  whereof, 
this  court  is  of  opinion  that  the  said  Circuit  Court  erred  in  sustain- 
ing the  demurrer  of  the  defendants  and  dismissing  the  bill  of  the  com- 
plainant. It  is,  therefore,  decreed  and  ordered  that  the  decree  of  the 
said  Circuit  Court  in  this  case  be,  and  the  same  is  hereby  reversed 
and  annuled.  And  it  is  further  ordered  that  the  said  cause  be  re- 
manded to  the  said  Circuit  Court  with  directions  to  permit  the 
defendants  to  withdraw  their  demurrer  and  to  answer  the  bill  of  the 
complainants.^ 

'  On  a  second  appeal  (i  Peters  i)  the  following  opinion  was  delivered  by  Mr. 
Justice  Washington  :  This  case  was  before  this  court  in  the  year  1823,  and  is 
reported  in  8  Wheaton  174,  and  was  then  argued  at  great  length  by  the  counsel 
concerned  in  it.  After  full  consideration  it  was  decided  that  the  power  of  at- 
torney given  by  Rousmanier.  the  intestate,  to  the  appellant,  Hunt,  authorizing 
him  to  make  and  execute  a  bill  of  sale  of  three-fourths  of  the  Ncreus  and  of  the 
Industry  X.O  himself,  or  to  any  other  person,  and  in  the  event  of  their  being  lost, 
to  collect  the  money  which  should  become  due  under  a  policy  upon  them  and 
their  freight,  was  a  naked  power,  not  coupled  with  an  interest,  which,  though 
irrevocable  by  Rousmanier  in  his  lifetime,  expired  on  his  death. 

That  this  species  of  security  was  agreed  upon  and  given  under  a  misunder- 
standing by  the  parties  of  its  legal  character  was  conceded  in  the  argument  of 
the  cause  by  the  bar  and  bench  ;  and  the  second  question  for  the  consideration 
of  the  court  was  whether  a  court  of  equity  could  afford  relief  in  such  a  case  by 
directing  a  new  security  of  a  different  character  to  be  given,  or  by  decreeing 
that  to  be  done  which  the  parties  supposed  would  have  been  effected  by  the  in- 
strument agreed  upon  ?  After  an  examination  of  the  cases  applicable  to  the 
general  question  it  was  stated  by  the  Chief  Justice,  who  delivered  the  opinion  of 
the  court,  that  none  of  them  asserted  the  naked  principle  that  relief  could  be 
granted,  on  the  ground  of  ignorance  of  law,  or  decided  that  a  plain  and  ac- 
knowledged mistake  in  law  was  beyond  the  reach  of  a  court  of  equity.  The 
conclusion  to  which  he  came  is  expressed  in  the  following  terms  : 

"  We  find  no  case  which  we  think  precisely  in  point,  and  are  unwilling,  where 
the  effect  of  the  instrument  is  acknowledged  to  have  been  entirely  misunder- 
stood by  both  parties,  to  say  that  a  court  of  equity  is  incapable  of  aflciding 
relief." 

The  decree  was  accordingly  reversed  ;  but  the  case  being  one  in  which  cred- 
itors were  concerned,  the  court,  instead  of  giving  a  final  decree  on  the  demurrer 
in  favor  of  the  plaintiff,  directed  the  cause  to  be  remanded  that  the  circuit  court 
might  permit  the  defendants  to  withdraw  their  demurrer  and  to  answer  the  bill. 

After  the  cause  was  returned  to  that  court  the  demurrer  was  withdrawn  and 
an  answer  was  filed,  in  which  the  defendants,  after  admitting  the  loans  men- 
tioned in  the  bills  by  the  plaintiff  to  their  intestate,  and  the  notes  given  for  the 
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In  the  Matter  of  THE    MIDLAND   UNION,   Etc.,    RAIL- 
WAY CO. 

LUCY'S  CASE. 
In  thk  Court  of  Appeal  in  Chancery,  June  21,  1853. 

[Reported  in   4  De  Gex,  MacNaghten  cr"  Gordon  355.] 

This  was  an  appeal  from  the  decision  of  Vice-Chancellor  Stuart, 
refusing  to  discharge  an  order  of  the  Master  under  the  above  acts 

same  by  the  latter,  and  their  non-payment,  assert  their  ignorance  of  any  agree- 
ment between  the  plaintiff  and  their  intestate  that  the  former  should  have  a 
specific  security  other  than  the  powers  of  attorney  to  sell  vessels  and  to  collect 
the  proceeds,  or  the  amount  of  the  policies,  in  case  they  should  be  lost  ;  but  ex- 
press their  belief  that  the  powers  of  attorney  were  selected  by  the  plaintiff  in 
preference  to  the  other  securities  which  were  offered  by  the  intestate.  The 
answer  further  states  that  the  estate  of  Rousmanier  is  greatly  insolvent,  and 
had  been  so  before  his  death  ;  that  the  plaintiff  had  exhibited  and  proved  his 
demand,  as  stated  in  his  bill  before  the  commissioners  of  insolvency,  duly  ap- 
pointed upon  the  estate  of  Rousmanier  ;  and  that  his  dividend  thereon  declared, 
or  to  be  declared,  the  defendants  were  and  would  be  ready  to  pay  according  to 
law. 

The  principal  deposition  taken  in  the  cause  is  that  of  Benjamin  Hazard,  coun- 
selor at  law,  who  deposes  that  he  drew  the  powers  of  attorney  annexed  to  the 
original  bill.  That  on  the  day  the  first  power  was  executed  Hunt  and  Rous- 
manier came  to  his  office,  when  the  latter  stated  that  the  former  had  loaned,  or 
agreed  to  loan,  to  him  a  sum  of  money,  upon  security  to  be  given  by  him,  on 
his  interest  in  the  brig  Nereus,  and  that  he  was  desirous  the  security  should  be 
as  ample  and  available  to  Hunt  as  it  could  be  made.  That  he  wished,  and  was 
ready,  to  give  a  bill  of  sale  of  the  property,  or  a  mortgage  on  it,  or  any  other 
security  which  Mr.  Hunt  might  prefer.  Both  the  parties  declared  that  they  had 
called  upon  the  witness  to  request  him  to  draw  the  writings  and  to  obtain  his 
opinion  as  to  the  kind  of  instrument  which  would  give  the  most  perfect  security 
to  the  lender.  That  the  deponent  then  told  the  parties  that  a  bill  of  sale,  or 
mortgage,  would  be  good  security,  but  that  an  irrevocable  power  of  attorney, 
such  as  was  afterward  executed,  would  be  as  effectual  and  good  security  as 
either  of  the  others,  and  would  prevent  the  necessity  of  changing  the  vessel's 
papers  and  of  Hunt's  taking  possession  of  the  vessel  upon  her  arrival  from  sea. 
That  the  parties  then  requested  him  to  draw  such  an  instrument  as  in  his  opin- 
ion would  most  effectually  and  fully  secure  Mr.  Hunt  ;  and  that  the  plaintiff 
frequently  asked  him,  while  he  was  drawing  the  power  and  after  he  had  finished 
and  read  it  to  the  parties,  if  he  was  quite  certain  that  the  power  would  be  as  safe 
and  available  to  him  as  a  bill  of  sale  or  mortgage,  and  that  upon  his  assurances 
that  it  was  it  was  then  executed.  The  witness  then  proceeds  to  express  his 
opinion,  from  his  knowledge  of  the  parties  and  from  their  declaration  at  the 
time,  that  Rousmanier  would  readily  have  given  an  absolute  bill  of  sale  of  the 
property,  or  any  other  security  which  could  have  been  asked  ;  and  that  Hunt 
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for  payment  by  the  appellant  of  ;!^35o,  according  to  a  compromise 
entered  into  by  him  under   the  following  circumstances,  and  also 

would  not  have  accepted  the  one  which  was  afterward  executed  if  he  had  not 
considered  it  to  be  as  extensive  and  perfect  a  security  in  all  respects  as  an  abso- 
lute bill  of  sale  ;  and  he  adds  more  positively  that  such  was  the  understanding 
and  agreement  of  both  the  parties. 

It  appears  by  the  testimony  of  this  witness  that  he  drew  the  power  of  attor- 
ney, concerning  the  Industry,  for  securing  the  second  loan  made  by  the  plain- 
tiff to  Rousmanier,  and  that  the  circumstances  attending  that  transaction  were 
essentially  the  same  as  those  which  have  been  stated  in  respect  to  the  first  loan. 

We  find  another  deposition  in  the  record  which  deserves  to  be  noticed,  as  it 
consists  of  declarations  made  by  the  plaintiff  after  the  powers  of  attorney  were 
executed,  and  may  serve  in  some  measure  to  explain  the  more  positive  testi- 
mony given  by  Mr.  Hazard.  This  witness,  William  Merchant,  deposes  that 
after  the  decease  of  Rousmanier  the  plaintiff  stated  to  him  and  to  a  Mr.  Rhodes 
that  in  consequence  of  his  declining  to  engage  in  an  enterprise  in  one  of  the 
vessels  of  Rousmanier,  to  which  he  had  at  one  time  consented,  and  of  the  com- 
plaints of  Rousmanier  on  that  account,  he  was  induced  to  offer  to  Rousmanier 
a  loan  of  money.  That  an  agreement  was  accordingly  made  by  which  he, 
Hunt,  was  to  let  Rousmanier  have  a  certain  sum  on  loan,  and  Rousmanier  was 
to  give  him  a  bill  of  sale  of  a  certain  vessel ;  but  that  afterward  Hunt, 
reflecting  that  if  he  took  that  security  he  would  have  to  take  out  papers 
at  the  custom-house  in  his  own  name,  be  subject  to  give  bonds  for  the  vessel, 
and  perhaps  be  made  liable  for  breaches  of  law  committed  by  others,  he  con- 
sulted with  Mr.  Hazard  upon  the  subject,  who  told  him  that  he  could,  or  would, 
draw  an  irrevocable  power  of  attorney,  to  sell  which  would  do  as  well,  and 
which  was  accordingly  done. 

The  cause  coming  on  to  be  heard  in  the  court  below,  and  that  court  being  of 
opinion  that  the  plaintiff  had  then  no  lien  or  specific  security  upon  these  vessels, 
and  no  equity  to  have  such  lien  or  security  created  against  the  general  creditors 
of  Rousmanier,  dismissed  the  bill,  from  which  decree  the  cause  has  been 
brought  by  appeal  to  this  court. 

It  must  be  admitted  that  the  case  as  it  is  now  presented  to  the  court  is  not  ma- 
terially variant  from  that  which  we  formerly  had  to  consider,  except  in  relation 
to  the  rights  of  the  general  creditors  against  the  insolvent  estate  of  a  deceased 
debtor,  in  opposition  to  the  equity  which  a  particular  creditor  seeks  by  this  bill 
to  set  up.  The  allegations  of  the  bills  filed  in  this  cause,  which  were  on  the 
former  occasion  admitted  by  the  demurrer  to  be  true,  are  now  fully  proved  by 
the  testimony  taken  in  the  cause. 

Before  proceeding  to  state  the  general  question  to  which  the  facts  in  this  case 
give  rise,  or  the  principles  of  equity  which  apply  to  it,  it  will  be  necessary 
distinctly  to  ascertain  what  was  the  real  agreement  concluded  upon  between  the 
plaintiff  and  the  intestate,  the  performance  of  which  on  the  part  of  the  latter  was 
intended  to  be  secured  by  the  powers  of  attorney  ?  \\'as  it  that  Rousmanier 
should,  in  addition  to  his  notes  for  the  money  agreed  to  be  loaned  to  him  by 
the  plaintiff,  give  a  specific  and  available  security  on  the  Nereus  and  the  Indus- 
try, or  was  the  particular  kind  of  security  selected  by  the  parties,  and  did  it  con- 
stitute a  part  of  the  agreement  ?  It  is  most  obvious,  from  the  plaintiff's  own 
statement  in  his  amended  bill  as  well  as  from  the  depositions  appearing  in  the 
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refusing  leave  to  appeal,  after  the  statutory  time,  from  the  original 
order,  and  placing  the  appellant  on  the  list  of  contributories. 

record,  that  the  agreement  was  not  closed  until  the  interview  between  the  parties 
to  it  with  Mr.  Hazard  had  taken  place.  The  amended  bill  states  that  the  spe- 
cific security  which  Rousmanier  offered  to  give  was  a  mortgage  of  the  two  ves- 
sels, for  which  irrevocable  powers  of  attorney  were  substituted  by  the  advice  of 
Mr.' Hazard,  and  for  reasons  which  it  would  seem  were  approved  of  and  acted 
upon  by  the' plaintiff.  From  the  testimony  of  Mr.  Merchant  it  would  appear 
that  the  security  proposed  by  Rousmanier  was  a  bill  of  sale  of  the  vessels, 
which  the  plaintiff  declined  accepting  for  reasons  of  his  own,  uninfluenced  by 
any  suggestions  of  Mr.  Hazard,  who  merely  proposed  the  powers  of  attorney 
as  a  substitute  for  the  other  forms  of  security  which  had  been  offered  by  Rous- 
manier. The  difference  between  these  statements  is  not  very  material,  since 
it  is  apparent  from  both  of  them  that  the  proposed  security  by  irrevocable 
powers  of  attorney  was  selected  by  the  plaintiff  and  incorporated  into  the  agree- 
ment by  the  assent  of  both  the  parties.  The  powers  of  attorney  do  not  contain, 
nor  do  they  profess  to  contain,  the  agreement  of  the  parties,  but  was  a  mere  ex- 
ecution of  that  agreement,  so  far  as  it  stipulated  to  give  to  the  plaintiff  a  specific 
security  on  the  two  vessels,  in  the  mode  selected  and  approved  of  by  the  parties, 
to  which  extent  it  was  a  complete  consummation  of  the  agreement.  Such  was 
the  opinion  of  this  court  upon  the  former  discussion  of  this  cause  in  the  year 
1823,  and  such  is  its  present  opinion.  Upon  this  state  of  the  case,  the  general 
question  to  be  decided  is  the  same  now  that  it  formerly  was,  and  is  that  which 
has  already  been  stated. 

There  are  certain  principles  of  equity  applicable  to  this  question  which,  as 
general  principles,  we  hold  to  be  incontrovertible.  The  first  is  that  where  an 
instrument  is  drawn  and  executed  which  professes,  or  is  intended,  to  carry  into 
execution  an  agreement,  whether  in  writing  or  by  parol,  previously  entered 
into,  but  which,  by  mistake  of  the  draughtsman,  either  as  to  fact  or  law,  does  not 
fulfill,  or  which  violates  the  manifest  intention  of  the  parties  to  the  agreement, 
equity  will  correct  the  mistake,  so  as  to  produce  a  conformity  of  the  instrument 
to  the  agreement.  The  reason  is  obvious.  The  execution  of  agreements, 
fairly  and  legally  entered  into,  is  one  of  the  peculiar  branches  of  equity  juris- 
diction ;  and  if  the  instrument  which  is  intended  to  execute  the  agreement  be, 
from  any  cause,  insufficient  for  that  purpose,  the  agreement  remains  as  much 
unexecuted  as  if  one  of  the  parties  had  refused  altogether  to  comply  with  his 
engagement ;  and  a  court  of  equity  will,  in  the  exercise  of  its  acknowledged 
jurisdiction  afford  relief  in  the  one  case  as  well  as  in  the  other,  by  compelling 
the  delinquent  party  fully  to  perform  his  agreement  according  to  the  terms  of  it 
and  to  the  manifest  intention  of  the  parties.  So  if  the  mistake  exist,  not  in  the 
instrument,  which  is  intended  to  give  effect  to  the  agreement,  but  in  the  agree- 
ment itself,  and  is  clearly  proved  to  have  been  the  result  of  ignorance  of  some 
material  fact,  a  court  of  equity  will,  in  general,  grant  relief,  according  to  the  nature 
of  the  particular  case  in  which  it  is  sought.  Whether  these  principles,  or  either  of 
them,  apply  to  the  present  case  must,  of  course,  depend  upon  the  real  character 
of  the  agreement  under  consideration.  If  it  has  been  correctly  stated,  it  follows 
that  the  instrument  by  means  of  which  the  specific  security  was  to  be  given  was 
selected  by  the  parties  to  the  agreement,  or  rather  by  the  plaintiff,  Rousman- 
ier having  proposed  to  give  a  mortgage  or  bill  of  sale  of  the  vessels,  which  the 
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On  the  29th  of  November,  1851,  Mr.  William  Lucy,  the  appellant, 
was  placed  on  the  list  of  contributories  as  a  provisional  director  and 

plaintiff,  after  consideration  and  advice  of  counsel,  thought  proper  to  reject,  for 
reasons  which  were  entirely  satisfactory  to  himself.  That  the  form  of  the  in- 
strument so  chosen  by  the  plaintiff  and  prepared  by  the  person  who  drew  it, 
conforms  in  every  respect  to  the  one  agreed  upon,  is  not  even  asserted  in  the 
bill  or  in  the  argument  of  counsel.  The  avowed  object  of  the  plaintiff  was  to 
obtain  a  valid  security,  but  in  such  a  manner  as  that  the  legal  interest  in  the 
property  should  remain  with  Rousmanier,  so  that  the  plaintiff  might  be  under 
no  necessity  to  take  out  papers  at  the  custom-house  in  his  own  name,  and  might 
not  be  subject  to  give  bonds  for  the  vessels,  or  to  liabilities  for  breaches  of 
law  committed  by  those  who  were  intrusted  with  the  management  of  them. 
That  the  general  intention  of  the  parties  was  to  provide  a  security  as  effectual 
as  a  mortgage  of  the  vessels  would  be  can  admit  of  no  doubt ;  and  if  such  had 
been  their  agreement,  the  insufficiency  of  the  instruments  to  effect  that  object, 
which  were  afterward  prepared,  would  have  furnished  a  ground  for  the  inter- 
position of  a  court  of  equity,  which  the  representatives  of  Rousmanier  could 
not  easily  have  resisted.  But  the  plaintiff  was  not  satisfied  to  leave  the  kind  of 
security  which  he  was  willing  to  receive  undetermined,  having  finally  made  up 
his  mind  by  the  advice  of  his  counsel  not  to  accept  of  a  mortgage  or  bill  of  sale 
in  nature  of  a  mortgage.  He  thought  it  safest,  therefore,  to  designate  the  in- 
strument, and  having  deliberately  done  so  it  met  the  view  of  both  parties,  and 
was  as  completely  incorporated  into  their  agreement  as  were  the  notes  of  hand 
for  the  sum  intended  to  be  secured.  In  coming  to  this  determination  it  is  not 
pretended  that  the  plaintiff  was  misled  by  ignorance  of  any  fact  connected  with 
the  agreement  which  he  was  about  to  conclude.  If,  then,  the  agreement  was 
not  founded  in  a  mistake  of  any  material  fact,  and  if  it  was  executed  in  strict 
conformity  with  itself,  we  think  it  would  be  unprecedented  for  a  court  of  equity 
to  decree  another  security  to  be  given,  not  only  different  from  that  which  had 
been  agreed  upon,  but  one  which  had  been  deliberately  considered  and  rejected 
by  the  party  now  asking  for  relief,  or  to  treat  the  case  as  if  such  other  security 
had  in  fact  been  agreed  upon  and  executed.  Had  Rousmanier,  after  receiving 
the  money  agreed  to  be  loaned  to  him,  refused  to  give  an  irrevocable  power  of 
attorney,  but  offered  to  execute  a  mortgage  of  the  vessels,  no  court  of  equity 
could  have  compelled  the  plaintiff  to  accept  the  security  so  offered.  Or  if  he 
had  totally  refused  to  execute  the  agreement,  and  the  plaintiff  had  filed  his  bill 
praying  that  the  defendant  might  be  compelled  to  execute  a  mortgage  instead  of 
an  irrevocable  power  of  attorney,  could  that  court  have  granted  the  relief  spe- 
cifically asked  for  ?  We  think  not.  Equity  may  compel  parties  to  perform  their 
agreements  when  fairly  entered  into  according  to  their  terms  ;  but  it  has  no 
power  to  make  agreements  for  parties  and  then  compel  them  to  execute  the 
same.  The  former  is  a  legitimate  branch  of  its  jurisdiction,  and  in  its  exercise 
is  highly  beneficial  to  society.  The  latter  is  without  its  authority,  and  the  exer- 
cise of  it  would  be  not  only  an  usurpation  of  power,  but  would  be  highly  mis- 
chievous in  its  consequences. 

If  the  court  could  not  have  compelled  the  plaintiff  to  accept  or  Rousmanier  to 
execute  any  other  instrument  than  the  one  which  had  been  agreed  upon  between 
them,  the  case  is  in  no  respect  altered  by  the  death  of  the  latter  and  the  consequent 
inefficiency  of  the  particular  security  which  had  been  selected,  the  objection  to 
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allottee  on  the  authority  of  Hutton  v.  Upfill,'  which  was  decided  by 
the  House  of  Lords  in  August,  1851.  He  afterward  paid  ;^ioo  on 
account  of  his  liabilities  as  a  contributory. 

the  relief  asked  for  being  in  both  cases  the  same,  namely,  that  the  court  can  only 
enforce  the  performance  of  an  agreement  according  to  its  terms  and  to  the  in- 
tention of  the  parties,  and  cannot  force  upon  them  a  different  agreement.  That 
the  intention  of  the  parties  to  this  agreement  was  frustiated  by  the  happening  of 
an  event  not  thought  of  probably  by  them  or  by  the  counsel  who  was  consulted 
upon  the  occasion  is  manifest.  The  kind  of  security  which  was  chosen  would 
have  been  equally  effectual  for  the  purpose  intended,  with  a  mortgage,  had 
Rousmanier  lived  until  the  power  had  been  executed  ;  and  it  may  therefore 
admit  of  some  doubt,  at  least,  whether  the  loss  of  the  intended  security  is  to  be 
attributed  to  a  want  of  foresight  in  the  parties  or  to  a  mistake  of  the  counsel  in 
respect  to  a  matter  of  law.  The  case  will,  however,  be  considered  in  the  latter 
point  of  view. 

The  question,  then,  is,  ought  the  court  to  grant  the  relief  which  is  asked  for, 
upon  the  ground  of  mistake  arising  from  any  ignorance  of  law?  We  hold  the 
general  rule  to  be  that  a  mistake  of  this  character  is  not  a  ground  for  reforming 
a  deed  founded  on  such  mistake  ;  and  whatever  exceptions  there  may  be  to  this 
rule,  they  are  not  only  few  in  number,  but  they  will  be  found  to  have  something 
peculiar  in  their  characters. 

The  strongest  case  which  was  cited  and  relied  upon  by  the  appellant's  counsel 
was  that  of  Lansdowne  v.  Lansdowne,  reported  in  Mosely.  Admitting,  for  the 
present,  the  authority  of  this  case,  it  is  most  apparent  from  the  face  of  it  that 
the  decision  of  the  court  might  well  be  supported  upon  a  principle  not  in- 
volved in  the  question  we  are  examining.  The  subject  which  the  court  had  to 
decide  arose  out  of  a  dispute  between  an  heir  at  law  and  a  younger  member  of 
the  family,  who  was  entitled  to  an  estate  descended  ;  and  this  question  the  par- 
ties agreed  to  submit  to  arbitration.  The  award  being  against  the  heir  at  law, 
he  executed  a  deed  in  compliance  with  it,  but  was  relieved  against  it  on  the 
principle  that  he  was  ignorant  of  his  title. 

If  the  decision  of  the  court  proceeded  upon  the  ground  that  the  plaintiff  was 
ignorant  of  the  fact  that  he  was  the  eldest  son,  it  was  clearly  a  case  proper  for 
relief,  upon  a  principle  which  has  already  been  considered. 

If  the  mistake  was  of  his  legal  rights  as  heir  at  law,  it  is  not  going  too  far  to 
presume  that  the  opinion  of  the  court  may  have  been  founded  upon  the  belief 
that  the  heir  at  law  was  imposed  upon  by  some  unfair  representations  of  his 
better  informed  opponent,  or  that  his  ignorance  of  a  legal  principle  so  univer- 
sally understood  by  all,  where  the  right  of  primogeniture  forms  a  part  of  the 
law  of  descents,  demonstrated  a  degree  of  mental  imbecility  which  might  well 
entitle  him  to  relief.  He  acted,  besides,  under  the  pressure  of  an  award,  which 
was  manifestly  repugnant  to  law,  and  for  aught  that  is  stated  in  this  case  this 
may  have  appeared  upon  the  face  of  it. 

But  if  this  case  must  be  considered  as  an  exception  from  the  general  rule 
which  has  been  mentioned,  the  circumstances  attending  it  do  not  entitle  it,  were 
it  otherwise  unobjectionable,  to  be  respected  as  an  authority,  but  in  cases  which 
it  closely  resembles.    There  is  a  class  of  cases  which  it  has  been  supposed  forms 
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On  the  7th  of  June,  1852,  the  official  manager  wrote  a  letter  to  Mr. 
Lucy,  as  follows  : 

"June  7,  1852. 

"  Sir — I  beg  to  inclose  for  your  signature  the  formal  proposal  of  a 
compromise  to  be  laid  before  the  Master. 

"  I  have  great  reason  to  think  I  shall  succeed  in  effecting  a  speedy 
winding  up  of  the  affairs  of  the  company,  and  propose  having  an 
early  meeting  to  carry  out  the  proposed  arrangements. 

"The  executors  of  Sir  W.  H.  Pearson  and  the  administratrix  of  J. 
G.  Norbury  have  consented  to  the  sum  of  ;^45o. 

"  If  you  have  any  influence  with  Mr.  Unett,  I  hope  it  will  be  used 
successfully. 

"  I  am,  sir,  your  obedient  servant, 

"  R.  P.  Harding,  Official  Manager." 

an  exception  from  this  general  rule,  but  which  will  be  found  upon  examination 
to  come  within  the  one  which  was  first  stated.  The  cases  alluded  to  are  those 
in  which  equity  has  afforded  relief  against  the  .representatives  of  a  deceased 
obligor,  in  a  joint  bond  given  for  money  lent  to  both  the  obligors,  although  such 
representatives  were  discharged  at  law.  The  principle  upon  which  these  cases 
manifestly  proceed  is,  that  the  money  being  lent  to  both,  the  law  raises  a  prom- 
ise in  both  to  pay,  and  equity  considers  the  security  of  the  bond  as  being  in- 
tended by  the  parties  to  be  co-extensive  with  this  implied  contract  by  both  to 
pay  the  debt.  To  effect  this  intention  the  bond  should  have  been  made  joint 
and  several  ;  and  the  mistake  in  the  form  by  which  it  is  made  joint  is  not  in  the 
agreement  of  the  parties  but  in  the  execution  of  it  by  the  draughtsman.  The  cases 
in  which  the  general  rule  has  been  adhered  to  are,  many  of  them,  of  a  character 
which  strongly  test  the  principle  upon  which  the  rule  itself  is  founded.  Two  or 
three  only  need  be  referred  to.  If  the  obligee,  in  a  joint  bond  by  two  or  more, 
agree  with  one  of  the  obligors  to  relieve  him  from  his  obligation,  and  does  ac- 
cordingly execute  a  release  by  which  all  the  obligors  are  discharged  at  law, 
equity  will  not  afford  relief  against  this  legal  consequence,  although  the  release 
was  given  under  a  manifest  misapprehension  of  the  legal  effect  of  it  in  relation 
to  the  other  obligors.  So  in  the  case  of  Worral  ?'.  Jacob,  3  Merv.  271,  where  a 
person  having  a  power  of  appointment  and  revocation,  and  under  a  mistaken 
supposition  that  a  deed  might  be  altered  or  revoked,  although  no  power  of  revo- 
cation had  been  reserved,  executed  the  power  of  appointment  without  reserving 
a  power  of  revocation,  the  court  refused  to  relieve  against  the  mistake. 

The  case  of  Lord  Irnham  v.  Child,  i  Bro.  C.  C.  92,  is  a  very  strong  one  in 
support  of  the  general  rule,  and  closely  resembles  the  present  in  most  of  the 
material  circumstances  attending  it.  The  object  of  the  suit  was  to  set  up  a 
clause  containing  a  power  of  redemption  in  a  deed  granting  an  annuity,  which 
it  was  said  had  been  agreed  upon  by  the  parties,  but  which,  after  deliberation, 
was  excluded  by  consent,  from  a  mistaken  opinion  that  it  would  render  the  con- 
tracts usurious.  The  court,  notwithstanding  the  omission,  manifestly  proceeded 
upon  a  misapprehension  of  the  parties  as  to  the  law.  refused  to  relieve  by  estab- 
lishing the  rejected  clause.  It  is  not  the  intention  of  the  court  in  the  case  now 
under  consideration  to  lay  it  down,  that  there  may  not  be  cases  in  which  a  court 
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The  proposal  inclosed  in  the  above  letter  was  as  follows  : 
"  1,  William  Lucy,  of  Edgbaston,  near  Birmingham,  in  the  county 
of  Warwick,  having  been  settled  upon  the  list  of  the  contributories 
of  the  above-named  company  by  William  Henry  Tinney,  Esq.,  the 
Master  of  the  High  Court  of  Chancery,  charged  with  the  winding  up 
of  the  affairs  thereof,  am  desirous  of  avoiding  personally  the  expense 
of  any  further  proceedings  in  this  matter,  and  hereby  propose  to  relin- 
quish all  claim  against  the  said  company  in  respect  of  the  sum  of^ioo 
advanced  by  me  for  the  purposes  of  the  said  company  in  July,  1845, 
and  further  to  pay  forthwith  to  the  official  manager  of  the  said  com- 
pany the  sum  of  ^350  in  full  satisfaction  and  discharge  of  any  right, 
title,  claim,  or  demand,  which  the  said  company,  or  the  official  man- 
ager thereof,  may  have  or  be  entitled  against  me  as  a  contribu- 
tory of  the  said  company,  as  before  mentioned.  Dated  the  14111 
day  of  June,  1852." 

The  official  manager  received  back  this  document  from  Mr.  Lucy,, 
with  the  following  letter  :  "  I  inclose  you  the  paper  signed  as  re- 
quested by  you.  I  have  consulted  some  of  my  friends  here,  who 
strongly  advised  me  not  to  do  so,  and  I  fear  some  of  those  who  at- 
tended the  meeting  in  London  will  not  consent  to  the  present  pro- 
posal. However,  I  must  take  my  chance,  trusting  that  you  will  not 
allow  any  undue  advantage  to  be  taken." 

of  equity  will  relieve  against  a  plain  mistake  arising  from  ignorance  of  law.  But 
we  mean  to  say  that  where  the  parties,  upon  deliberation  and  advice,  reject  one 
species  of  security  and  agree  to  select  another  under  a  misapprehension  of  the 
law  as  to  the  nature  of  the  security  so  selected,  a  court  of  equity  will  not,  on  the 
ground  of  such  misapprehension  and  the  insufficiency  of  such  security  in  conse- 
quence of  a  subsequent  event — not  foreseen,  perhaps,  or  thought  of — direct  a 
nevv  security  of  a  different  character  to  be  given,  or  decree  that  to  be  done  which 
the  parties  supposed  would  have  been  effected  by  the  instrument  which  was 
finally  agreed  upon. 

If  the  court  would  not  interfere  in  such  a  case  generally,  much  less  would  it 
do  so  in  favor  of  one  creditor  against  the  general  creditors  of  an  insolvent  es- 
tate, whose  equity  is  at  least  equal  to  that  of  the  party  seeking  to  obtain  a  pref- 
erence, and  who,  in  point  of  law  stand  upon  the  same  ground  with  himself. 
This  is  not  a  bill  asking  for  a  specific  performance  of  an  agreement  to  execute  a 
valid  deed  for  securing  a  debt,  in  which  case  the  party  asking  relief  would  be 
entitled  to  a  specific  lien,  and  the  court  would  consider  the  debtor  as  a  trustee 
for  the  creditor  of  the  property  on  which  the  security  was  agreed  to  be  given. 
The  agreement  has  been  fully  executed,  and  the  only  complaint  is  that  the 
agreement  itself  was  founded  upon  a  misapprehension  of  the  law,  and  the 
prayer  is  to  be  relieved  against  the  consequences  of  such  mistake.  If  all  other 
difficulties  were  out  of  the  way  the  equity  of  the  general  creditors  to  be  paid 
their  debts  equally  with  the  plaintiff  would,  we  think,  be  sufficient  to  induce  the 
court  to  leave  the  parties  where  the  law  has  placed  them.  The  decree  is  to  be 
affirmed,  with  costs. — Ed. 
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On  the  15th  of  June  the  official  manager  replied  as  follows  :  "You 
have  omitted  to  put  your  signature  to  the  proposal,  and  I  return  it 
for  that  purpose.  Mr.  Bacon  is  of  opinion  that  Mr.  G.  Unett  is  lia- 
ble to  contribute  toward  the  ;^i,3oo  paid  by  Mr.  Baxter  ;  but  as  he 
did  not  agree  to  take  shares,  he  cannot  be  considered  as  liable  gen- 
erally with  the  other  parties.  The  compromise  will  most  assuredly 
benefit  the  contributories  generally,  and  I  do  hope  all  parties  will 
concur  in  the  arrangement." 

Mr.  Lucy,  on  the  i6th  of  June,  1852,  replied  as  follows  :  "  Mr. 
Baxter's  claim  for  ;;^i,3oo  is  included  in  his  charge  for  ;^3oo  made  to 
us  at  the  meeting  at  your  office.  I  have  no  doubt  that  Mr.  George 
Unett  is  liable  for  his  share  of  the  ^1,300,  but  do  not  know  who  is 
to  make  him  pay.  I  now  inclose  you  the  document,  duly  signed, 
which  I  hope  will  be  found  correct." 

The  Master  appointed  a  meeting  of  the  contributories  for  the  5th 
of  July,  1852,  to  take  the  proposals  for  compromise  into  consideration. 

Before  the  meeting  was  held,  Bright  v.  Hutton'  was  decided  by  the 
House  of  Lords  on  the  28th  of  June,  1852. 

Mr.  Lucy  attended  the  meeting,  at  which  it  was  stated  by  the 
counsel  for  the  official  manager  that  the  effect  of  the  decision  of  the 
House  of  Lords  would  be  to  diminish  the  number  of  contributories, 
and  increase  the  liability  of  those  who  should  remain  upon  the  list. 
The  official  manager,  however,  stated  he  was  ready  to  adhere  to  the 
terms  of  th^  compromise  with  Mr.  Lucy,  if  the  latter  so  desired.  Mr. 
Lucy  acceded  to  the  proposition,  and  the  Master  made  the  following 
memorandum  on  the  proceedings  :  "  Meeting  to  consider  of  pro- 
posed compromise,  attended  by  the  official  manager  and  his  counsel, 
Mr.  Roxburgh,  and  a  great  number  of  contributories  or  their  solic- 
itors, with  the  general  approbation  of  the  contributories  present.  I 
approve  of  the  official  manager  accepting  ^350,  to  be  paid  forthwith 
in  discharge  of  all  present  and  future  liabilities  of  Mr.  Lucy,  a  con- 
tributory.—W.  H.  Tinney." 

On  the  7th  of  July,  1852^  the  official  manager,  in  pursuance  of  the 
arrangement  come  to  before  the  Master,  sent  to  Mr.  Lucy  a  memo- 
randum of  the  compromise,  with  the  following  letter  :  "  I  send  you 
herewith  the  memorandum  of  compromise  in  duplicate,  one  being  for 
the  file  of  proceeding,  the  other  for  you.  Please  to  sign  both  and 
return  them  to  me,  and  upon  your  remitting  the;!^35o  I  will  give  you 
the  release." 

The  memorandum  of  compromise  was  as  follows  : 

*' William  Lucy,  of  Edgbaston,  near  Birmingham,  in  the  county  of 

'  3  H.  of  L.  341. 
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Warwick,  one  of  the  conlribiitories  of  the  above  named  company,  has 
relinquished  all  and  every  right,  title,  claim,  and  demand,  which  he 
lias  or  may  have  or  be  entitled  to,  against  the  said  company  or  the 
official  manager  thereof,  and  has  paid  to  the  official  manager  of  the 
said  company,  and  the  official  manager  of  the  said  company  has  ac- 
cepted from  the  said  William  Lucy  the  sum  of  ^^350  as  a  compro- 
mise of  any  right,  title,  claim,  or  demand,  which  the  said  company, 
or  the  official  manager  thereof,  has  or  may  have  or  be  entitled  to 
against  the  said  William  Lucy,  as  a  contributory  of  the  said  company 
as  before  mentioned,  the  proposal  for  such  compromise  having  been 
previously  approved  of  by  William  Henry  Tinney,  Esq.,  the  Master 
of  the  High  Court  of  Chancery,  charged  with  the  winding  up  of  the 
affairs  of  this  company. — Dated  the  8ih  day  of  July,  T852." 

The  memorandum  of  compromise  was  returned  to  the  official  man- 
ager, signed  by  Mr.  Lucy,  with  a  letter  from  him  dated  the  8th  of 
July,  1852,  which  was  as  follows  :  "If  you  will  have  the  goodness 
to  apply  at  the  bank  of  Sir  J.  W,  Lubbock,  bankers,  they  will  pay 
you  the  sum  of  ^^350,  being  the  amount  fixed  by  Master  Tinney  as 
my  contribution  to  the  Midland  Union  Railway  Company  in  full  of 
all  demands.  Have  the  goodness  to  acknowledge  the  receipt.  I 
should  be  glad  to  know  how  the  directors  have  settled  their  liabili- 
ties." 

Mr.  Lucy  went  in  the  evening  of  the  8th  and  countermanded  the 
payment  under  the  circumstances  mentioned  in  his  affidavit  stated 
below. 

On  the  19th  of  April,  1853,  the  Master  made  a  peremptory  order 
directing  Mr.  Lucy,  within  seven  days  after  service  thereof,  to  pay 
to  the  official  manager  the  sum  of  ^^350. 

The  motion  was  then  made,  which  was  the  subject  of  the  present 
appeal,  that  the  order  dated  the  19th  April,  1853,  requiring  William 
Lucy,  within  seven  days  after  the  service  of  the  order,  to  pay  to 
Robert  Palmer  Harding,  the  official  manager  of  the  company,  at  the 
office  of  the  said  official  manager,  at  Guildhall  Chambers,  Basinghall 
Street,  in  the  city  of  London,  the  sum  of  ^^350,  might  be  discharged, 
and  that  the  said  William  Lucy  might  be  at  liberty  to  appeal  against 
the  certificate  of  the  Master,  whereby  the  name  of  William  Lucy  was 
placed  on  the  list  of  contributories. 

In  support  of  the  motion  before  the  Vice-Chancellor,  Mr.  Lucy 
deposed,  that  on  the  5th  of  July,  1852,  he  attended  a  meeting  of 
contributories  at  the  Master's  office  to  proceed  upon  the  proposals 
of  several  of  the  contributories  to  compromise  their  liability,  and 
was  on  that  occasion  accompanied  by  a  clerk  of  his  London  agents, 
Messrs.  Chaplin  and  Hilliard,  who  had  previously  attended  with  and 
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for  him  at  severa]  previous  meetings  in  the  Master's  office  ;  and  that 
he  understood  the  counsel  for  the  official  manager  to  admit  that,  in 
consequence  of  the  recent  decision  of  the  House  of  Lords  in  certain 
causes  of  Hutton  v.  Bright  and  Bright  v.  Hutton,  several  of  the  par- 
ties who  had  been  put  upon  the  list  of  contributories  upon  the  au- 
thority of  Upfill's  case  were  released;  but  that  the  appellant  and  Mn 
Leedhani,  another  contributory,  were  not  so  released,  because  the 
evidence  showed  that  they  had  done  certain  acts,  as  provisional  com- 
mitteemen, which  prevented  them  from  coming  within  the  operation 
of  Bright's  case;  and  further,  that  in  consequence  of  the  great  reduc- 
tion of  the  list  of  contributories  consequent  upon  that  decision,  a 
much  heavier  amount  of  liability  would  be  thrown  on  those  who  were 
still  retained  thereon  ;  but  that,  if  the  appellant  and  Mr.  Leedham 
thought  proper  to  adhere  to  the  proposals  of  compromise  already 
made  by  them,  they  should  be  released  from  all  further  liability  on 
the  terms  therein  contained.  That  the  clerk  of  Messrs.  Chaplin  and 
Hilliard  then  applied  to  the  Master  for  time  to  consider  the  proposi- 
tion; but  that  in  answer  to  such  request  the  counsel  for  the  official 
manager  objected  to  any  postponement,  and  required  an  immediate 
adoption  or  rejection  of  his  proposition;  and  further  observed  (as  the 
deponent  understood)  that  if  it  was  not  forthwith  adopted,  the  par- 
ties objecting  would  have  to  try  the  question,  which  might  cost  a 
couple  of  thousand  pounds  or  more.  That  the  official  manager  also, 
immediately  after  the  above  observations  had  been  made  by  counsel, 
said  to  the  deponent  that  he  had  much  better  compromise  according 
to  his  offer,  or  otherwise  he  might  be  fixed  with  a  much  heavier  sum. 
That  some  days  previously  to  the  5th  of  July  he  had  read  the  report 
of  Bright's  case  in  the  Times  newspaper  of  the  29th  of  June,  1852, 
and  had  misunderstood  it  as  a  decision  confirming  Upfill's  case;  and 
that,  being  induced  by  such  misunderstanding,  and  by  the  statements 
and  representations  of  the  counsel  for  the  official  manager  at  the 
meeting  before  referred  to,  and  under  fear  of  being  led  into  a  long 
and  expensive  course  of  litigation,  he  did  at  that  meeting  hastily  and 
without  due  consideration,  and  without  previously  communicating 
with  the  clerk  of  Messrs.  Chaplin  and  Hilliard,  express  to  the  official 
manager  his  determination  to  adhere  to  his  said  proposal  of  com- 
promise, and  afterward  informed  Messrs.  Chaplin  and  Hilliard's 
clerk  of  his  having  done  so.  That  in  coming  to  that  decision  the 
deponent  was  actuated  entirely  by  the  fear  and  misapprehension 
aforesaid,  and  by  his  belief  that  according  to  the  law  he  was  liable 
in  respect  of  contracts  which  he  had  never  made  or  joined  in  making 
or  sanctioning;  and  that  he  was  surprised  into  making  the  said  agree- 
ment, and  had  no  opportunity  of  previously  seeking  the  advice  of 
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his  professional  adviser.  That  the  deponent's  erroneous  impres- 
sion with  respect  to  Bright's  case  was  not  corrected  until  a  late 
Jiour  in  the  evening  of  the  8th  of  July,  1852,  after  he  had  posted  the 
proposal  of  com])romise  to  the  official  manager,  and  after  he  had, 
on  the  same  day,  instructed  his  banker  to  pay  to  the  official  manager 

the  £ss°- 

Mr.  Daniel  and  Mr.  Sargent  for  the  appellant. 

Mr.  Malins  and  Mr.  Roxburgh  for  the  official  manager. 

The  Lord  Justice  Turner.  This  is  a  motion  by  way  of  appeal 
against  an  order  of  Vice-Chancellor  Stuart,  refusing  a  motion  to  dis- 
charge an  order  of  Master  Tinney,  by  which  Mr.  Lucy  has  been  or- 
dered to  pay  ;!^35o.  The  motion  before  the  Vice-Chancellor  con- 
sisted of  two  parts,  one  to  discharge  the  Master's  order  directing  the 
payment,  the  other  for  leave  to  appeal  from  the  decision  of  the  Mas- 
ter placing  the  name  of  Mr.  Lucy  upon  the  list  of  contributories. 
The  case  appears  to  be  this  :  In  November,  1851,  according  to  the 
law  as  it  then  stood,  Lucy  was  liable  to  be  placed  as  a  contributory 
upon  the  list,  and  his  name  was  accordingly  so  placed  on  the  authority 
of  Upfill'scase.  It  remained  there  till  May,  1852,  when  a  proposal  on  the 
part  of  Mr.  Lucy  was  made  that  he  should  pay  ^350,  having  then 
already  paid  ^100,  and  be  released  from  all  future  liability.  That 
proposition  was  assented  to  by  the  official  manager,  and  ultimately 
approved  of  by  the  Master  on  the  5th  of  July,  1852,  at  a  meeting 
then  held;  but  in  the  meantime  a  case  had  been  decided  in  the  House 
of  Lords,  on  the  28th  of  June,  1852,  which  affected  the  law  upon  the 
question,  as  laid  down  in  Upfill's  case.  In  that  state  of  things,  at  a 
meeting  held  on  the  5th  of  July,  1852,  some  of  the  contributories  who 
had  been  put  upon  the  list  in  November,  1851,  were  struck  off  the  list, 
on  the  ground  that  the  decision  in  Bright's  case  had  altered  the  law 
as  laid  down  in  Upfill's  case,  on  the  authority  of  which  they  had  been 
placed  on  the  list.  It  was,  however,  suggested  that  there  was  not 
the  same  reason  for  taking  Mr.  Lucy's  name  off  the  list  as  existed 
wath  respect  to  those  parties  whose  names  were  taken  off;  and  a  doubt 
was  suggested  whether  he  was  not  liable  to  continue  on  the  list,  not- 
withstanding the  decision  in  Bright's  case.  In  that  state  of  things 
Mr.  Lucy  allowed  the  agreement  or  proposal  originally  made  to  be 
proceeded  with,  and  further  confirmed  it  on  the  8th  of  July.  There 
matters  rested  till  the  notice  was  given  on  behalf  of  Mr.  Lucy  of  the 
motion  under  appeal. 

It  seems  to  me  that  whether  the  agreement  of  the  5  th  of  July 
ought,  as  has  been  argued,  to  be  held  to  relate  back  to  the  transac- 
tion of  the  i6th  of  June,  so  as  to  render  the  agreement  which  was 
made  complete  before  the  decision  in  Bright's  case,  or  not,  there  was 
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a  question — a  doubt — on  the  5th  of  July,  1852,  whether  Mr.  Lucy 
was  or  was  not  entitled  to  be  released  from  liability  on  the  authority 
of  Bright's  case.  Mr.  Lucy  thought  there  was  such  a  question,  and 
agreed  to  compromise  it.  It  is  now  said  that  there  was  in  truth  no 
such  question,  and  that  Mr.  Lucy's  case  falls  directly  within  the  au- 
thority of  Bright's  case.  Without  deciding  that  point,  I  think  it  suf- 
ficient to  say  that  Mr.  Lucy,  when  he  entered  into  the  agreement, 
thought,  and  that  all  parties  then  thought,  that  there  was  a  ques- 
tion. Otherwise  no  compromise  would  be  good  if  it  ultimately  turned 
out  that  there  was  no  doubt  upon  the  point  which  was  made  the  sub- 
ject of  compromise.  It  is  sufficient  if  the  parties  bona  fide  consider 
that  there  is  a  question  to  be  decided  between  them. 

As  to  the  application  for  leave  to  appeal,  no  doubt  a  case  of  sur- 
prise may  be  made  out  which  may  induce  the  court  to  indulge  a 
party  by  allowing  him,  after  the  time  prescribed  by  the  act,  to  appeal 
from  a  decision  of  the  Master.  But  I  do  not  see  that  any  surprise 
upon  Mr.  Lucy  is  made  out.  He  attended  the  meeting  where  the 
question  was  suggested.  The  clerk  of  his  London  agent  was  present, 
whom  he  might  have  consulted  on  the  subject.  He  either  did  not 
think  right  to  do  so,  or  did  so,  and  nevertheless  considered  it  advis- 
able to  enter  into  the  agreement.  There  is  no  case  of  surprise  estab- 
lished. 

The  decision  of  the  Vice-Chancellor  is,  in  my  opinion,  correct. 
This  appeal  must  be  dismissed  with  costs. 

The  Lord  Justice  Knight  Bruce  concurred. 


THOMAS  GREEN  v.  THE    MORRIS  &    ESSEX  RAIL- 
ROAD COMPANY. 

In  the  Court  of  Chancery  of  New  Jersey,  October  Term,  1858. 

[^Reported  in   12  New  yersey  Equity  Reports  165.] 

E.   W.  Whelpley  for  demurrer. 

L.  A.  Chiifidler  and  F.  T.  Frelinghuysen,  contra. 

The  Chancellor.  The  following  are  the  material  facts  stated  in 
the  bill :  The  complainant  is  the  owner  of  a  farm  in  the  county  of 
Morris.  The  defendants,  in  the  construction  of  their  railroad,  made  an 
excavation  through  the  complainant's  farm  of  about  five  hundred  feet  in 
length  and  varying  from  five  to  twelve  feet  deep.  Commissioners  were 
called  under  the  charter  of  the  company,  who  assessed  the  complain- 
ant's damages  at  $680.     From  this  award  the  complainant  appealed  to 
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the  Inferior  Court  of  Common  Pleas  of  the  county  of  Morris,  in  which 
court  he  was  entitled  to  review  the  award  and  to  atrial  by  jury.  Before 
the  time  for  hearing  arrived  Samuel  B.  Halsey  and  Freeman  Wood  rep- 
resented to  the  complainant  that  they  were  acting  for  and  on  behalf  of 
the  railroad  company,  and  proposed  to  submit  the  matters  in  difference 
to  three  arbitrators,  to  be  selected  by  the  parties,  to  which  the  com- 
plainant assented.  The  arbitrators  were  selected  and  the  submission 
was  reduced  to  writing.  The  same  matters  were  submitted  to  the  arbi- 
trators as  were  before,  and  acted  upon  by  the  commissioners  appointed 
under  and  by  virtue  of  the  charter.  By  the  ninth  section  of  the  charter 
of  the  company  they  are  obliged  to  construct  and  keep  in  repair  good 
and  sufficient  bridges,  or  passages,  over  or  under  the  said  railroad  or 
roads,  where  any  public  or  other  road  shall  cross  the  same  ;  and  also, 
where  the  railroad  shall  intersect  any  farm  or  lands  of  any  individual,  to 
provide  and  keep  in  repair  suitable  wagon  ways  over  or  under  said  road, 
so  that  he  may  pass  the  same ;  and  if  the  company  neglect  to  perform 
the  said  duty,  after  giving  twenty  days'  notice  to  the  company  the  owner 
of  the  land  may  do  it  himself,  and  recover  the  valuation  by  common 
process  of  law. 

The  arbitrators  thus  selected  proceeded  to  discharge  the  duties  im- 
posed upon  them  in  the  presence  of  the  complainant  and  of  Halsey  and 
Wood,  who  appeared  and  acted  on  behalf  of  the  company.  During 
their  deliberations  the  complainant  stated  that  he  should  require  a  suit- 
able wagon  way  over  the  railroad  where  it  crossed  his  farm.  This  was 
assented  to,  but  Halsey  and  Wood  stated  that  this  was  a  matter  with 
which  the  arbitrators  had  nothing  to  do  and  was  no  part  of  the  submis- 
sion, but  was  an  independent  duty  imposed  upon  the  company  by  their 
charter.  This  view  was  acquiesced  in  by  the  arbitrators  and  by  all  par- 
ties, and  it  is  admitted  to  have  been  a  correct  view.  The  arbitrators 
awarded  that  the  company  should  pay  to  the  complainant  $800  for  his 
damages.  In  awarding  this  amount  they  did  not  take  into  considera- 
tion the  matter  of  bridges  or  crossings.  Soon  after  the  award  was  com- 
pleted Halsey  and  Wood  went  to  the  complainant  with  $800  and  with 
a  deed,  prepared  and  ready  for  execution,  from  the  complainant  and 
his  wife  to  the  company.  The  complainant  objected  to  signing  the 
deed,  on  the  ground  that  it  did  not,  in  express  words,  reserve  all  his 
rights  as  to  a  crossing  or  bridges  over  the  railroad.  Halsey  and  Wood 
assured  him  that  such  rights  were  not  at  all  affected  by  the  deed.  The 
deed  was  a  special  one  in  its  character.  Mr.  Halsey  was  a  lawyer  by 
profession.  The  complainant  knew  this,  and  he  relied  upon  his  integ- 
rity as  well  as  his  professional  learning.  Upon  Mr.  Halsey's  reassur- 
ances that  the  deed  was  a  proper  one  and  did  not  compromise  the  com- 
plainant's rights   to  proper  crossings  over  the  road,  he  received  the 
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money  and  executed  and  delivered  the  deed  to  Halsey  and  Wood. 
They  delivered  it  to  the  company,  giving  the  officers  full  knowledge  of 
all  that  had  occurred.  The  complainant  gave  notice  to  the  company  to 
construct  a  bridge  over  their  railroad  where  it  crosses  his  land,  and  upon 
the  company's  neglecting  to  do  so  the  complainant  himself  constructed 
the  biidge,  at  an  expense  exceeding  $700.  He  then  instituted  a  suit  in 
the  Supreme  Court  against  the  company,  under  the  ninth  section  of 
their  charier,  to  recover  the  value  of  the  work  done.  The  company  set 
up,  as  a  plea  in  bar  to  the  recovery,  the  deed  given  by  the  complainant 
to  the  company.  This  bill  is  brought  to  relieve  the  complainant  from 
legal  effect  of  that  deed.  The  bill  prays  that  the  deed  may  be  reformed, 
and  that  the  defendants  may  be  enjoined  from  setting  up  the  deed  in 
bar  to  the  complainant's  action  at  law.  To  this  bill  the  defendants 
have  filed  a  general  demurrer. 

The  principal  ground  urged  in  support  of  the  demurrer  is  that  the 
object  of  the  bill  is  to  correct  a  mistake  of  law,  and  that  the  maxim  is 
that  ignorance  of  law  furnishes  no  excuse  to  a  person  either  for  a  breach 
or  for  an  omission  of  a  duty — ignoratitia  legis  nemiuem  exciisat — and 
that  the  same  principle  applies  to  agreements  entered  into  in  good  faith, 
but  under  a  mistake  of  the  law. 

Such  undoubtedly  is  the  general  rule.  It  has  been  adhered  to  with 
great  strictness  by  some  authorities,  while  by  others  exceptions  have 
been  made  to  the  rule  altogether  irreconcilable  with  the  principles  and 
reasons  upon  which  it  has  been  established.  Some  of  these  conflicting 
authorities  are  referred  to  and  commented  upon  in  i  Story's  Eq.  J.  11,3, 
etc.     But  that  the  rule  has  its  proper  exceptions  is  beyond  all  dispute. 

In  I  Story's  Eq.  J.  §§  113  and  116,  the  rule  is  laid  down  that  agree- 
ments made  and  acts  done  under  a  mistake  of  law  are  (if  not  otherwise 
objectionable)  generally  held  valid  and  obligatory.  The  author  says 
that  he  lays  down  the  doctrine  in  this  guarded  and  qualified  manner  be- 
cause there  are  authorities  which  are  supposed  to  contradict  it,  or  at 
least  to  form  exceptions  to  it.  And  in  the  case  of  Hunt  v.  Rousman- 
ier's  adm.,*  a  case  much  relied  upon  by  the  defendant's  counsel,  Mr. 
Justice  Washington,  in  delivering  the  opinion  of  the  court,  says  :  "  It 
is  not  the  intention  of  the  court,  in  the  case  now  under  consideration, 
to  lay  it  down  that  there  may  not  be  cases  in  which  a  court  of  equity 
will  relieve  against  a  plain  mistake  arising  from  ignorance  of  law." 

There  are  several  considerations  which  induce  me  to  consider  this 
case  as  very  properly  embraced  within  the  exceptions  to  the  rule.  The 
decision  of  the  case  does  not  rest  exclusively  upon  the  mere  fact  of  a 
mistake  in  law  upon  the  part  of  the  complainant.     This  deed  does  not 

'  I  Peter's  Sup.  C.R.  17. 
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carry  out  the  intention  of  the  parties.  And  it  is  not  necessary  to  resort 
to  parol  testimony  to  establish  this  fact.  It  was  executed  for  the  sole 
purpose  of  carrying  into  effect  the  award  of  the  arbitrators.  By  that 
award  the  complainant's  rights  and  privileges  under  the  ninth  section  of 
the  defendant's  charter  were  not  impaired,  nor  were  they  in  any  manner 
whatever  affected  by  it.  The  object  of  the  deed  was  to  give  to  the 
company  the  same  rights  and  privileges  in  and  upon  the  complainant's 
lands  as  the  award  gave  them,  and  no  more.  All  that  is  necessary  to 
enable  the  court  to  reform  this  deed  and  to  make  it  comply  with  the 
intention  of  the  parties  is  to  have  before  it  the  award  which  it  was  the 
design  of  all  parties,  by  this  deed,  to  carry  into  execution.  The  mis- 
take is  the  mistake  of  the  draughtsman,  and  he  acting  as  the  agent  of  the 
party  who  now  seeks  to  take  advantage  of  the  mistake.  Mr.  Halsey 
prepared  the  deed  and  took  it  to  the  complainant  to  be  executed.  It 
was  his  misapprehension  of  the  law  that  led  to  the  mistake.  It  was  not 
the  carelessness  or  ignorance  of  the  complainant,  but  of  the  defendant's 
agent.  Mr.  Justice  Story,  in  commenting  upon  the  case  already  re- 
ferred to  in  I  Peter's  Sup.  C.  R.  i,  13,  14,'  remarks:  "If  there  had 
been  any  mistake  in  the  instrument  itself,  so  that  it  did  not  contain 
what  the  parties  had  agreed  on,  that  would  have  formed  a  very  different 
case  ;  for  where  an  instrument  is  drawn  and  executed  which  professes 
or  is  intended  to  carry  into  execution  an  agreement  previously  entered 
into,  but  which,  by  mistake  of  the  draughtsman,  either  as  to  fact  or  to  law, 
does  not  fulfill  that  intention,  or  violates  it,  equity  will  correct  the  mis- 
take, so  as  to  produce  a  conformity  to  the  instrument."  Now,  we  have 
before  us  an  agreement  in  writing — the  award  of  the  arbitrators — to 
carry  which  into  execution  the  deed  was  executed.  By  a  misapprehen- 
sion of  the  law  on  the  part  of  all  parties,  and  more  particularly  of  the 
defendant's  agent,  who  drew  the  deed,  it  releases  valuable  legal  rights 
of  the  complainant  which  are  not  affected  by  that  award.  All  the  bill 
asks  is  that  the  deed  may  be  made  to  conform  to  the  award. 

In  the  case  of  Champlin  v.  Layton  and  others ''  it  was  decided  that  a 
contract  entered  into  under  a  mutual  misconception  of  legal  rights, 
amounting  to  a  mistake  of  law  in  the  contracting  parties,  is  as  liable  to 
be  set  aside  or  rescinded  as  a  contract  founded  in  mistake  of  matters  of 
fact.  In  his  opinion  in  that  case  the  Vice-Chancellor  says  :  "So,  if 
both  parties  should  be  ignorant  of  a  matter  of  law,  and  should  enter 
into  a  contract  for  a  particular  object,  the  result  whereof  would,  by 
law,  be  different  from  what  they  mutually  intended — here,  on  account 
of  the  surprise  or  immediate  result  of  the  mistake  of  both,  there  can 
be  no  good  reason  why  the  court  should  not  interfere  in  order  to  pre- 

'  Story's  Eq.  J.  §  115.  '  i  Edw.  C.  H.  Rep.  467. 
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vent  the  enforcement  of  the  contract  and  relieve  from  the  unexpected 
consequences  of  it.  To  refuse  would  be  to  permit  one  party  to  take 
an  unconscientious  advantage  of  the  other,  and  to  derive  a  benefit 
from  a  contract  which  neither  of  them  intended  it  should  produce." 
In  Stapylton  u.  Scott '  the  Lord  Chancellor  says  :  "  I  admit,  where 
the  contract  has  proceeded  upon  the  mistake  of  both  parties,  that  avoids 
the  contract  at  law  as  well  as  here."  In  Willan  7>.  Willan  *  an  agree- 
ment was  decreed  to  be  given  up  upon  the  ground  of  surprise,  neither 
party  understanding  the  effect  of  it.  This  exception  to  the  rule  is 
recognized  in  the  case  of  Hunt  v.  Rousmanier's  adm's,  in  8  Wheat. 
174. 

The  case  before  the  court  is  entitled  to  much  more  favorable  con- 
sideration than  these  cases,  from  the  fact,  before  referred  to,  that  the 
mutual  mistake  is  to  be  attributed  to  the  agent  of  the  defendants.  He 
prepared  the  deed  and  he  assured  the  complainant  that  it  was  correct. 
There  was  no  want  of  ordinary  prudence  in  the  complainant's  relying 
upon  his  judgment.  He  was  a  lawyer  by  profession,  and  it  was  natural 
and  becoming  that  the  complainant  should  have  confided  in  him. 

There  is  another  consideration  which  very  properly  enters  into  the 
case.  It  is  a  deed  procured  from  the  complainant,  by  the  solicitation 
of  the  defendants  or  their  agent,  which  conveys  to  them  valuable  rights 
and  privileges  without  any  consideration.  The  award  gives  to  the 
complainant  $800  as  a  remuneration  for  his  damages.  But  the  legal 
effect  of  the  deed  is  not  only  a  release  of  the  dan)ages,  for  which  the 
defendant  was  compensated,  but  a  release  of  rights  and  privileges  more 
valuable  to  the  complainant  than  the  pecuniary  compensation  awarded 
to  him.  The  relative  situation  of  the  parties  is  a  matter  of  some  con- 
sideration in  a  court  of  equity.  One  was  a  plain  man,  the  other  a  pro- 
fessional man,  professing  skill  and  experience  as  to  the  matter  in  which 
he  volunteered  to  advise.  I  have  no  doubt,  if  this  deed  does  not  com- 
port with  the  award,  as  to  the  propriety  of  the  court's  reforming  it. 

But  I  am  embarrassed  with  another  view  of  the  case.  In  my  judg- 
ment, the  deed  in  question  does  not  operate  as  a  release  of  any  rights 
the  complainant  may  have  under  the  ninth  section  of  the  defendants' 
charter — in  other  words,  it  is  no  legal  bar  to  the  complainant's  recovery 
in  his  suit  at  law.  The  bill  assumes  that  it  is  a  bar.  The  counsel  for 
the  defendants  raised  an  objection  that  the  fact  of  its  being  a  bar  to 
the  complainant's  recovery  was  not,  with  sufficient  directness  and  dis- 
tinctness, averred  in  the  bill.  But  it  is  assumed  throughout  the  bill  to 
be,  in  connection  with  the  use  the  defendant  is  making  of  the  deed,  the 
foundation  for  the  complainant's  suit.     A  distinct  averment  as  to  the 

>  13  Ves.  424.  '16  Ves.  72. 
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legal  effect  of  the  deed  is  not  necessary.  The  construction  of  the  deed 
by  the  court  could  not  at  all  depend  upon  the  complainant's  opinion  of 
it,  nor  would  the  complainant  be  bound  here  or  elsewhere  by  such  an 
averment. 

The  deed  recites  that  the  company,  by  virtue  of  their  act  of  incor- 
poration, had  surveyed  their  route  from  Morristown  to  Dover  over  and 
upon  the  lands  of  the  complainant,  giving  a  description  of  the  land  by 
metes  and  bounds,  and  then  proceeds  as  follows  :  "  Now  be  it  known 
that  the  said  Thomas  Green  and  his  wife,  in  consideration  of  the  sum 
of  $8uo,  to  them  in  hand  well  and  truly  paid  by  the  said  the  Morris 
&  Essex  Railroad  Company,  the  receipt  whereof  is  hereby  acknowl- 
edged, have,  and  by  these  presents  do  grant,  bargain,  sell,  convey,  and 
confirm  to  the  said  the  Morris  &  Essex  Railroad  Company,  and  to 
their  successors  and  assigns  forever,  the  right,  liberty,  and  privilege  of 
erecting  upon  the  tract  of  land  above  described,  by  its  officers,  agents, 
engineers,  superintendents,  contractors,  workmen,  and  other  persons  in 
their  employ,  and  to  take  possession  of,  hold,  have,  use,  occupy,  and 
excavate  the  same,  and  to  erect  embankments,  bridges,  and  all  other 
works  necessary  to  lay  rails,  and  do  all  other  things  which  shall  be  suit- 
able or  necessary  for  the  completion  or  repair  of  said  road  or  roads. 
To  have  and  to  hold  the  said  tract  of  land  and  premises  unto  the  said 
the  ivrorris  &  Essex  Railroad  Company,  and  to  its  successors  and 
assigns  forever,  for  the  purposes  above  mentioned  and  for  all  the  other 
purposes  mentioned  in  the  said  act  of  incorporation  and  the  several 
supplements  thereto.     In  witness  whereof,"  etc. 

The  seventh  section  of  the  act  provides  the  mode  in  which  the  com- 
pany shall  proceed,  if  they  cannot  agree  with  the  owner  of  the  land,  to 
acquire  the  same  by  assessment.  Three  commissioners  are  to  be  ap- 
pointed, who  are  to  assess  the  value  of  the  land  and  the  damages,  upon 
payment  of  which  the  company  have  the  right  to  enter  upon  and  oc- 
cupy the  land  for  the  purposes  of  the  railroad.  The  provisions  of  the 
ninth  section  are  wholly  independent  of  those  of  the  seventh  section, 
and  make  it  obligatory  upon  the  company  to  construct  and  keep  in  re- 
])air  bridges  or  passages  over  or  under  the  railroad  where  it  crosses  pub- 
lic or  private  roads  and  where  it  intersects  lands  of  individuals.  It  is 
very  manifest  that  the  assessment  to  be  made  by  the  commissioners 
does  not  include  any  compensation  for  such  bridges  or  passages,  and 
that,  notwithstanding  such  assessment,  the  duty  still  remains  upon  tlie 
company  to  construct  such  bridges  and  passages  over  the  road.  If  this 
is  not  so,  then  the  ninth  section  is  superfluous.  The  company  cannot 
take  possession  of  the  land  except  under  the  provisions  of  the  seventh 
section  ;  and  if  the  assessment  provided  for  in  that  section  includes  a 
remuneration   to   the  land-owner  for  bridging,  etc.,  there  could  be  no 
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propriety  in  imposing  that  duty  by  the  ninth  section.  The  deed  in 
question  conveys  to  the  defendants  nothing  more  than  the  hberty 
of  erecting  upon  the  land  described  the  necessary  superstructure  for 
their  railroad  and  the  necessary  embankments,  bridges,  etc.  This  is 
the  same  right,  and  neither  more  nor  less,  than  they  would  have  acquired 
by  an  assessment  under  the  seventh  section  of  the  act.  I  do  not  see 
how,  with  any  propriety,  a  construction  can  be  put  upon  this  deed  that 
will  release  the  company  from  the  duties  imposed  by  the  ninth  section. 
An  assessment  by  commissioners  would  not  have  released  them ;  and, 
in  my  judgment,  this  deed  confers  upon  them  no  additional  rights  and 
releases  them  from  no  other  duties  or  obligations.  The  language  used 
in  the  deed  is  the  same  language  used  in  the  sixth  section  of  the  act, 
which  defines  what  rights  the  company  acquire  by  assessment.  The 
deed  confines  the  company  to  the  same  use  of  the  land  as  the  act  con- 
fines them  under  the  assessment.  The  language  in  the  deed  is  an  exact 
copy  of  the  language  in  the  act. 

If,  then,  this  construction  of  the  deed  is  the  correct  one,  there  is  no 
necessity  of  reforming  it.  But  the  defendants  contend  for  a  different 
construction,  and  upon  their  construction  insist  that  it  is  a  bar  to  the 
complainant's  recovery  in  his  suit  at  law.  If  their  construction  is  the 
correct  one,  then  the  complainant  is  entitled  to  the  protection  of  the 
court.  Under  such  circumstances  he  had  a  right,  when  the  defendants, 
by  a  formal  plea  at  law,  contended  for  such  a  construction  of  his  deed, 
to  claim  the  protection  of  this  court.  It  was  not  safe  for  him  to  risk 
his  case  at  law.  If  the  court  at  law  should  be  against  him,  it  would 
then  be  too  late  for  him  to  ask  relief  in  this  court.  Would  it  be  right, 
notwithstanding  the  construction  this  court  has  put  upon  the  deed,  to 
dismiss  the  complainant  out  of  court  ?  The  court  at  law  is  not  bound 
by  the  construction  this  court  may  put  upon  the  deed.  If  the  com- 
plainant's bill  should  be  dismissed,  and  the  court  at  law  should  differ 
from  this  court,  the  complainant  will  be  without  remedy.  It  may  be 
asked.  How  can  this  court  make  a  decree  to  reform  the  deed  when  it  is 
of  opinion  that  it  needs  no  reformation  ?  But  the  court  need  not  adopt 
any  such  inconsistency.  It  can  afford  to  the  complainant  adequate  re- 
lief without  making  a  decree  to  reform  the  deed.  A  decree  enjoining 
the  defendants  from  setting  up  the  deed  as  a  bar  to  the  complainant's 
recovery  in  the  action  at  law  will  afford  him  all  the  protection  that  is 
necessary. 

I  have  no  doubt  that,  under  the  circumstances  of  this  case  as  it  is 
made  by  his  bill,  the  complainant  is  entitled  to  relief. 

The  demurrer  is  overruled,  with  costs. 
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BROUGHTON  r.  HUTT. 
In  the  Court  of  Appeal  in  Chancery,  December  21,  1858. 

{^Rcported  in  3  Dc  Gex  ^  Jones  501.] 

This  was  an  appeal  from  a  decree  of  Vice-Chancellor  Stuart  direct- 
ing a  deed  of  indemnity  to  be  delivered  up  to  be  cancelled,  as  having 
been  executed  under  mistake  of  fact  and  law. 

The  plaintiff  was  the  heir  at  law  of  his  father  John  Vickery  Brough- 
ton,  who  had  been  a  shareholder  in  the  Western  Australian  Com- 
pany. This  was  a  company  formed  for  the  purpose  of  purchasing 
lands  in  Western  Australia.  The  deed  of  settlement  of  the  com- 
pany, dated  the  ist  of  March,  1841,  provided  among  other  things  as 
follows  :  "  That  every  shareholder  of  the  company,  his  executors  or 
administrators,  as  between  him  and  the  other  shareholders  and  their 
respective  executors  and  administrators,  shall  be  liable  for  or  in  re- 
spect of  the  calls,  debts,  losses,  and  damages  of  and  upon  the  com- 
pany in  proportion  to  his  joint  or  separate  share  and  interest  for  the 
time  being  in  the  funds  or  property  of  the  company,  but  not  further 
or  otherwise." 

The  103d  article  provided  as  follows  :  "  That  all  the  property  of 
the  company  shall  be  deemed  personal  estate  and  be  transmissible  as 
such,  and  shall  not  be  deemed  to  be  of  the  nature  of  real  property." 

The  plaintiff's  father  died  in  June,  1850,  having  made  a  will  dated 
the  1 8th  of  April,  1850,  which  did  not,  however,  mention  the  shares. 
He  appointed  his  wife  and  his  two  daughters  executrixes  of  his  will, 
which  was  proved  by  the  wife  alone. 

Under  an  erroneous  impression  that  the  shares  were  in  the  nature 
of  real  estate,  it  was  considered  by  the  plaintiff  and  the  executrix 
that  the  testator  died  intestate  as  to  them,  and  that  they  belonged  to 
the  plaintiff  as  his  heir  at  law.  The  defendants,  who  were  trustees  of 
the  company,  knew  of  the  death  of  the  testator  shortly  after  it  took 
place,  and  before  the  date  of  the  indenture  next  mentioned,  and  re- 
ceived from  his  executors  in  that  character  a  payment  on  account  of 
a  call. 

The  company  having  become  involved  in  pecuniary  difficulties,  an 
indenture  was  executed  by  the  defendants,  by  the  plaintiff  and  by 
several  shareholders,  and  was  dated  the  30th  of  May,  1853.  It  re- 
cited that  the  several  persons,  parties  thereto,  of  the  first  part,  of 
whom  the  plaintiff  was  one,  were  respectively  shareholders  in  the 
company.  By  the  witnessing  part  each  of  the  parties  of  the  first  part 
thereby  for  himself,  his  heirs,  executors,  or  administrators,  but  not 
further  or  otherwise,  or  the  one  for  the  others  or  any  other  of  them. 
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covenanted  with  the  parties  of  the  second  part,  their  executors,  ad- 
ministrators, and  assigns,  and  with  each  of  them,  his  executors,  ad- 
ministrators, or  assigns  separately,  that  in  the  event  of  certain  loans 
being  raised  as  in  the  deed  mentioned,  and  in  the  events  of  the  per- 
sonal guarantees  of  the  said  persons,  parties  thereto,  of  the  second 
part,  or  any  of  them,  being  given  for  the  repayment  thereof,  and  of 
any  loss  or  damage  whatsoever  being  occasioned  to  the  person  or 
persons  giving  such  guarantee,  or  any  of  them,  or  the  heirs,  executors, 
or  administrators  of  them,  or  any  of  them,  by  reason  of  such  guar- 
antee, then  and  in  such  case  and  whensoever  the  same  should  happen, 
he,  the  said  covenanting  party,  his  heirs,  executors,  or  administrators, 
would  ratably,  and  in  proportion  to  the  number  of  shares  set  after 
his  name,  and  within  the  limit  thereinafter  mentioned,  indemnify  and 
reimburse  such  persons  or  person  incurring  any  such  loss  or  damage^ 
their  or  his  heirs,  executors,  administrators,  or  assigns,  respectively, 
from,  for,  or  against  the  same. 

The  plaintiff  stated  in  his  bill  and  affidavit  that  when  he  executed 
this  deed  he  believed  that  the  three  shares  which  had  been  purchased 
by  his  late  father  belonged  to  him  as  his  father's  heir  at  law,  and 
executed  the  deed  under  that  belief  and  in  ignorance  of  the  provis- 
ions and  contents  of  the  deed  of  settlement  ;  that  it  was  not  until  the 
month  of  November,  1857,  that  he  became  aware  that  the  shares  did 
not  devolve  upon  him.  That,  in  consequence  of  the  company's  so- 
licitors applying  for  payment  of  the  sum  of  ;^6oo,  the  plaintiff  con- 
sulted his  solicitors,  and  then,  for  the  first  time,  was  advised  that  he 
had  no  right  to  the  shares,  and  that  it  was  not  until  the  actions 
about  to  be  mentioned  were  commenced  against  him  that  the  plaintiff 
became  aware  of  the  provisions  of  the  deed  of  settlement,  or  in  par- 
ticular of  the  articles  above  set  out. 

The  actions  just  referred  to  were  brought  by  the  defendants  in 
equity  against  the  plaintiff  on  the  covenant  to  indemnify,  contained 
in  the  deed  of  the  30th  of  May,  1853. 

The  prayer  was  that  it  might  be  declared  that  the  plaintiff  having 
executed  the  indenture  of  the  30th  of  May,  1853,  in  ignorance  of  the 
provisions  of  the  deed  of  settlement  of  the  ist  of  March,  1841,  and 
under  misapprehension  and  mistake,  that  indenture  did  not  bind  the 
plaintiff,  and  that,  so  far  as  related  to  the  plaintiff,  the  same  was  void, 
and  that  the  signature  and  seal  of  the  plaintiff  thereto  ought  to  be 
cancelled,  and  that  the  same  might  accordingly  be  cancelled  and 
erased  therefrom,  and  that  in  the  meantime  the  defendants  might  be 
restrained  from  proceeding  at  law. 

Afr.  Bacon  and  Afr.  Schomberg  for  the  plaintiff. 

Mr.  Amphlett  and  Mr.  Baggallay  for  the  defendants. 
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The  Lord  Justice  Knight  Bruce.  Whether  the  plaintiff  has  a 
case  for  relief  at  law  as  well  as  in  equity,  I  will  give  no  opinion  ;  but 
certainly  he  has  a  case  for  equitable  relief,  whether  he  has  incurred 
any  legal  liability  by  executing  the  deed  or  not.  It  is  unimportant 
for  all  the  i)urposes  of  this  suit  whether  the  plaintiff  is  under  legal 
liability  or  not.  I  doubt  whether  he  is ;  but,  however  that  may  be, 
it  makes  no  difference  to  his  claim  to  relief  in  equity.  It  is  evident 
that  he  executed  the  deed  under  a  mere  mistake  of  law  and  fact. 
Were  the  defendants  aware  of  the  real  circumstances  of  the  case 
when  they  procured  the  execution  of  this  deed  by  the  plaintiff,  with 
no  knowledge  on  his  part  of  its  contents  except  such  as  might  have 
been  obtained  from  reading  it  for  the  first  time  in  the  room  ?  It  is 
impossible  that  the  defendants  can  be  heard  to  say  that  they  were  not 
themselves  aware  of  the  circumstances.  Probably,  independently  of 
the  payment  of  the  call  by  persons  who  are  called  in  the  books  of 
the  company  "  executors,"  I  should  have  come  to  the  same  conclu- 
sion, but  that  fact  is  decisive.  The  defendants  could  not  but  have 
known  that  the  plaintiff  was  not  a  shareholder,  and  they  ought  not  to 
have  allowed  him  to  sign  the  deed  without  apprising  him  of  the  fact- 
I  am  not  convinced  that  any  damage  has  accrued  or  will  accrue  to 
the  defendants  by  reason  of  the  plaintiff  having  executed  the  deed. 
But,  assuming  that  some  damage  has  accrued  or  may  accrue  to  them, 
it  is  damage  which,  with  the  knowledge  of  the  circumstances  of  the 
case,  they  have  brought,  or  will  bring,  upon  themselves.  It  seems  to 
me  a  plain  case  for  relief,  and  the  appeal  must  therefore  be  dismissed 
with  costs. 

The  Lord  Justice  Turner.  It  is  plain  that  this  is  a  case  both 
of  mistake  and  surprise.  The  plaintiff  never  intended  to  be  bound 
unless  he  was  a  shareholder,  and  the  defendants  never  intended  him 
to  be  bound  unless  he  was  so.  What  were  the  circumstances .''  He 
attended  the  meeting  and  executed  the  deed  on  the  supposition  that 
he  was  a  shareholder.  The  ntiere  circumstances  that  the  defendants 
contracted  liability  on  the  faith  of  the  plaintiff  executing  the  deed 
makes  no  difference;  for  they  did  so  under  circumstances  which  they 
had  better  means  of  knowing  than  he  had.  The  appeal  must  there- 
fore be  dismissed  with  costs. 
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JOHN    S.  CANEDY    and    Others    v.  WILLIAM    G.    MARCY. 

In  the  Supreme  Judicial  Court  of  Massachusetts, 

September  Term,   1859. 

\_Reported  in  13  Gray  373.] 

Bill  in  equity,  under  St.  1856,  c.  38,  by  the  eight  heirs  at  law  of 
John  Canedy,  to  reform  certain  deeds  under  which  the  defendant 
claimed  title  to  real  estate  of  said  John,  who  died  intestate  in  1835. 
Said  heirs,  in  1836,  1837  and  1845,  respectively  made  deeds  of  their 
"  undivided  eighth  parts  of  the  real  estate  where  the  deceased  last 
lived,  except  the  widow's  right  of  dower,"  and  their  grantee  conveyed 
to  one,  who  in  1848  conveyed  to  the  defendant  in  fee  the  tract  of 
land  in  question,  with  full  covenants  of  warranty,  "  except  the  right  of 
dower  to  the  widow,  and  my  right  in  the  same." 

Hearing  before  Dewey,  J.,  who  made  a  report  thereof,  stating  the 
conveyances  in  detail,  and  the  residue  of  which  was  as  follows  : 

"  The  complainants  alleged  and  contended  that,  in  all  of  the  above 
deeds,  the  reversionary  interest  of  the  children  in  the  land  which 
might  be  set  off  to  be  held  by  the  widow  as  dower  was  intended  to 
be  reserved  ;  and  that  no  one  of  the  deeds  was  meant  to  convey 
more  than  a  part  or  the  whole  of  two  undivided  third  parts  of  the 
farm,  leaving  untouched  the  widow's  dower  and  the  reversion  of  the 
heirs  at  law. 

"  It  appeared  in  the  case  that  the  dower  of  the  widow  was  never 
legally  set  out  to  her;  but  her  enjoyment  thereof,  to  the  present 
time,  had  been  under  certain  arrangements  with  the  other  parties,  and 
under  a  practical  division  of  the  same  ;  the  defendant  occupying  the 
other  two-thirds. 

"The  case  was  heard  before  a  jury,  upon  the  request  of  the  de- 
fendant, upon  the  matters  in  fact  in  controversy  between  the  parties. 
After  hearing  the  evidence,  it  was  agreed  that  the  facts  shown  by  the 
testimony,  there  being  no  contradictory  evidence,  should  be  reported 
to  the  full  court. 

"  It  was  shown  by  the  evidence  that  the  oral  contract  made  by  the 
respective  parties,  in  each  and  all  of  the  conveyances,  was  a  sale  of 
only  two-thirds  of  the  premises,  and  did  not  embrace  the  reversion- 
ary interest  of  the  heirs  in  the  widow's  dower  land.  This  was  the 
oral  contract,  and  this  was  all  that  the  respective  parties,  at  the  time 
of  giving  and  receiving  the  deeds,  understood  was  to  be  conveyed. 
Those  who  drafted  the  deeds  also  so  understood  the  purpose  of  mak- 
ing the  deeds,  and  intended  to  carry  into  effect  this  oral  contract  in 
drafting  the  deeds.  The  evidence  also  showed  that  this  was  the  view 
of  his  title  as  held  and  acted  upon  by  the  defendant  from  the  date  of 
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his  deed  in  1848  until  within  two  or  three  years  past  ;  that  he  had 
repeatedly  spoken  of  his  title  as  being  only  the  two-thirds,  and  had 
applied  to  the  heirs  at  law  to  purchase  their  reversionary  interest  in 
the  remaining  third  part.  It  is  not  further  contended  but  that  the 
real  bargain  was  a  sale  limited  to  two-thirds  of  the  estate. 

"  It  appeared  in  evidence,  upon  the  inquiry  of  the  counsel  of  the 
defendant,  put  to  the  draughtsman  of  the  deeds,  and  also  to  the  re- 
spective grantors,  that  the  words  used  in  the  deeds  were  the  words 
intended  to  be  used  by  them,  and  that  in  this  respect  there  was  no 
mistake  or  error  ;  the  error  being  that  they  supposed  the  words  used 
would  convey  only  two-thirds  of  the  premises,  leaving  in  the  heirs  at 
law  their  rights  in  reversion  to  the  remaining  third  held  by  the  widow 
as  her  dower.  The  defendant  insists  that  for  this  reason  this  bill 
should  not  be  maintained. 

"  It  further  appeared  in  evidence  that  one  of  the  complainants,  as 
agent  for  the  heirs  at  law,  had,  previously  to  the  filing  of  the  bill, 
urged  the  defendant  to  correct  the  error  in  the  deeds,  but  the  defend- 
ant absolutely  refused  so  to  do.  It  was  proved  that  the  defendant 
had  knowledge,  before  taking  his  deed,  that  his  grantor  claimed, 
under  the  deed  to  him,  two-thirds  of  the  premises  only. 

"  If,  in  the  opinion  of  the  whole  court,  this  is  a  proper  case  for 
grantmg  the  prayer  of  the  complainants,  and  ordering  the  defendant 
to  reform  his  title  deeds,  or  for  other  suitable  relief,  the  court  will  so 
order,  or  make  such  other  disposition  of  the  case  as  may  be  proper." 

This  case  was  argued  at  September  Term,  1858. 

IV.  Gristvold  for  the  defendant. 

C.  Allen  for  the  plaintiff. 

Shaw,  C.J.  This  is  a  bill  in  equity,  brought  under  the  authority 
of  the  late  statute  extending  the  equity  jurisdiction  of  this  court  to 
all  cases  of  mistake  and  accident,  to  reform  and  correct  certain  deeds 
set  forth  in  the  pleadings.  It  comes  here  upon  the  report  of  one  of 
the  judges  of  this  court,  from  which  the  facts  fully  appear. 

It  appears  perfectly  well  proved,  if  it  is  competent  to  prove  it  for 
such  purpose  by  parol  evidence,  and  we  think  it  is,  that  the  oral  con- 
tract was  that  the  grantor  was  to  convey,  and  the  grantees  to  take,  two- 
thirds  of  the  entire  premises  of  which  the  intestate  died  seised,  and 
to  except  the  entire  third  part  of  the  premises  in  which  the  widow 
particularly  had  dower,  though  it  had  not  been  assigned  to  her  to 
hold  in  severalty  ;  that  it  was  so  understood  by  the  conveyancer 
employed  to  draw  the  deeds  ;  that  he  intended  so  to  draw  it,  and 
supposed  that  he  did.  But  it  further  appears  from  his  testimony 
that  he  used  the  words  which  he  intended,  but  believed  the  descrip- 
tion was  such  as  not  to  include  the  reversion  in  the  dower. 
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It  also  appears  that  the  defendant,  when  he  obtained  his  title  from 
his  grantor,  knew  that  the  grantor  claimed  the  two-thirds  only,  exclu- 
sive of  the  reversion  in  the  dower,  and  that  he  considered  that  to  be 
the  extent  of  his  title,  and  at  times  made  proposals  for  the  purchase 
of  the  reversion  of  some  of  the  heirs,  until  within  a  year  or  two, 
since  which  he  has  denied  their  right,  and  refused  to  correct  the 
mistake. 

1.  The  first  question  is,  whether  here  was  any  mistake.  Of  this  we 
think  there  can  be  no  doubt,  if  the  intention  of  the  parties  was  that 
this  reversion  should  not  pass.  The  conveyance  was  of  the  interests 
of  the  heirs  in  the  estate  described,  except  the  widow's  right  of 
dower.  This  carried  the  whole  estate  subject  to  the  exception.  The 
widow's  right  of  dower  was  a  freehold  estate  for  her  own  life  in  one- 
third,  and  the  residue  included  both  the  two-thirds  in  possession  and 
the  reversion  in  the  dower.  Such  was  the  legal  effect  of  the  descrip- 
tion adopted. 

2.  We  are  therefore  satisfied  by  the  evidence  that  these  deeds  were 
made  by  the  mistake  of  the  scrivener  in  preparing  deeds  which 
excepted  only  the  widow's  right  of  dower,  when,  under  the  authority 
given  him,  and  to  accomplish  his  own  intention,  he  should  have  so 
drawn  the  deeds  as  to  except  one  certain  undivided  third  part  of  the 
premises,  being  that  part  assigned,  or  reserved  to  be  assigned  to  the 
widow,  as  her  dower. 

3.  We  are  aware  that  a  deed  is  very  strong  evidence  of  the  intent 
of  the  parties,  and  at  law  cannot  be  questioned,  but  must  be  taken  to 
be  conclusive.  But  where,  in  equity,  mistake  of  the  parties  is  ex- 
pressly charged  and  put  in  issue,  equity  will  permit  it  to  be  inquired 
into,  and,  upon  strong  and  satisfactory  proof,  to  be  corrected.  The 
evidence  must  make  it  clear.  Here  we  are  of  opinion  that  it  is 
proved  by  such  evidence  that  the  mistake  was  made  and  that  the 
deeds  did  not  conform  to  the  oral  contract  which  they  were  intended 
to  carry  into  effect.  It  is  no  answer  to  say  that  the  scrivener  used 
the  words  which  he  intended  to  use.  It  is  the  mistake  of  the  parties 
to  the  deeds  which  we  are  to  inquire  into,  and  if  they  were  misled  by 
a  misplaced  confidence  in  the  skill  of  the  scrivener,  it  can  hardly  be 
said  to  be  a  mistake  of  law  and  not  of  fact  on  their  part. 

But  we  are  of  opinion  that  courts  of  equity  in  such  cases  are  not 
limited  to  affording  relief  only  in  case  of  mistake  of  fact  ;  and  that  a 
mistake  in  the  legal  effect  of  a  description  in  a  deed,  or  in  the  use  of 
technical  language,  may  be  relieved  against,  upon  proper  proof. 

'Hunt  V.  Rousmanier,  i  Pet.  i;  Gillespie  v.  Moon,  2  Johns.  Ch.  596; 
Stedwell  v.  Anderson,  21  Conn.  139;  Oliver  v.  Mutual  Commercial  Marine  Ins. 
Co.,  2  Curt.  C.  C.  299. 
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There  are  authorities  also,  especially  the  opinion  of  Chancellor 
Kent  in  Johnson's  Chancery  Cases,  that  such  proof  may  be  made  by 
parol  evidence.' 

4.  The  court  are  of  opinion  that  the  defendant  be  required  to  exe- 
cute and  deliver  to  the  plaintiffs,  their  heirs  and  assigns,  a  deed  of 
release  and  quit-claim  of  all  his  right,  title,  and  interest  in  the  rever- 
sion of  one  undivided  third  part  of  the  estate,  and  that  he  and  all 
persons  claiming  by,  through,  or  under  him,  be  enjoined  and  prohib- 
ited from  taking  or  claiming  any  right,  title,  or  interest  in  such  rever- 
sion against  the  plaintiffs  or  any  persons  claiming  by,  through,  or 
under  them.     Decree  accordingly. 


ELIZA  JORDAN  v.  JOSHUA  STEVENS. 
In  the  Supreme  Judicial  Court  of  Maine,  1863. 

[Reported  in  51  Maine  Reports  78.] 

Suit  in  equity,  submitted  on  bill,  answers  and  proofs. 

The  case  was  argued  in  writing  by 

Howard  &'  Stout  for  the  complainant. 

£.  &=  F.  Fox  for  the  respondents. 

The  facts  in  the  case  are  sufficiently  stated  in  the  opinion  of  the 
court,  which  was  drawn  up  by 

Davis,  J.  Jonathan  Stevens,  the  father  of  the  parties  to  this  suit, 
died  in  November,  1857,  leaving  personal  property  valued  at  about 
$3,000,  and  real  estate  worth  nearly  $5,000.  The  plaintiff,  being  a 
widow,  had  worked  in  his  family  many  years,  receiving  therefore 
one  dollar  a  week.  A  short  time  before  his  death  he  gave  her  a  life 
lease  of  his  homestead  in  Portland,  worth  about  l2,ooo,  to  take  effect 
upon  his  decease.  Whether  he  did  this  for  the  reason  that  he 
thought  that  he  had  not  paid  her  enough  for  her  services,  or  because 
she  needed  a  larger  share  of  the  property  than  the  other  heirs,  does 
not  appear,  and  is  immaterial.  He  died  intestate,  leaving  seven  chil- 
dren, and  the  issue  of  another  not  living. 

The  property  leased  to  the  plaintiff  was  described  as  situated  "on 
Chestnut  Street."  After  the  death  of  her  father,  the  plaintiff  had  the 
lease  altered  so  as  to  read  "  Wilmot  Street."  This  was  done  at  the 
suggestion  of  some  of  the  defendants.  And  besides,  as  the  property 
was  otherwise  sufficiently  described,  the  mistake  of  the  street  did  not 
affect  the  lease,  and  alteration  was  immaterial. 

'  Gillespie  v.  Moon,  just  cited.    Adams  on  Eq.  (Amer.  ed.)  168  note. 
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It  is  contended  that  the  lease  was  void,  because  it  was  not  to  take 
effect  until  a  future  day.  But,  whatever  may  have  been  supposed  to 
be  the  law  in  regard  to  the  validity  of  deeds  to  take  effect  in  futuro, 
it  is  now  well  settled  in  this  State  that  such  deeds  are  not  for  that 
reason  void.' 

But  some  of  the  defendants  thought  the  lease  to  the  plaintiff  in- 
valid, and  so  informed  her.  Taking  their  testimony  as  true,  which' 
we  do  not  question,  they  did  not  intentionally  deceive  her  on  this 
point.  They  actually  thought  there  was  a  defect  of  which  they  could 
take  advantage.  She  was  unlearned  in  every  respect,  not  being  able 
to  write  her  own  name.  It  is  evident  that  she  put  confidence  in 
them,  believing  them  to  be  better  informed  than  herself.  And  sup- 
posing from  their  representations  that  her  title  to  the  homestead,  by 
the  lease,  had  failed,  she  was  induced  by  them  to  relinquish  all  her 
interest  in  the  whole  estate  of  her  father  in  consideration  of  a  new 
life  lease  from  them  of  the  same  property  embraced  in  her  first  lease. 

One-eighth  of  the  estate,  subject  to  her  life  interest  in  the  home- 
stead, must  have  been  worth  nearly  or  quite  eight  hundred  dollars. 
This  she  conveyed  to  them.  Their  new  lease  to  her  was  of  no  value 
whatever;  for  the  title  was  already  in  her.  Can  she  obtain  relief  in 
equity .'' 

It  is  claimed  that  she  has  no  remedy  because  there  was  no  fraud  ; 
and  the  mistake  was  not  one  of  fact,  but  of  law. 

In  this  State,  jurisdiction  in  equity,  in  cases  of  "  mistake,"  is  ex- 
pressly conferred  by  statute.  Nor  is  it  in  terms  limited  to  mistakes 
of  fact.  The  Legislature  may  be  presumed  to  have  used  the  word  as 
generally  understood  in  equity  proceedings.  And  therefore  we  shall 
have  to  inquire  whether  courts  of  equity  have  been  accustomed  to 
grant  relief  in  cases  like  the  one  before  us. 

This  question  has  frequently  arisen  in  this  country  and  in  England, 
and  authorities  are  not  wanting  in  both  countries  in  support  of  the 
doctrine  that  no  distinction  should  be  made  between  mistakes  of  law 
and  mistakes  of  fact. 

It  is  quite  true,  as  Judge  Redfield  observes,*  "  that  the  distinction  be- 
tween mistakes  of  law  and  mistakes  of  fact,  so  far  as  equitable  relief 
is  concerned,  is  one  of  policy  rather  than  of  principle."  And  yet  it 
may  not  be  the  less  necessary  to  maintain  and  observe  it.  No  gov- 
ernment could  be  administered  at  all,  under  which  ignorance  of  the 
criminal  law  should  be  held  a  sufficient  excuse  for  violating  it.  And 
the  same  principle  is  applicable  to  the  civil  law.  This  is  not  on  the 
ground  that  every  one  is  presumed  to  know  the  law.     For   though 

iWyman  v.  Brown,  50  Maine  139.  '  1  Story's  Eq.,  §  130,  note. 
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this  is  often  repeated  as  an  axiom,  a  presumption  so  variant  from  the 
iruth  cannot  be  recognized  by  the  law.  The  ground  on  which  the 
doctrine  rests  is  this  :  That  it  is  impossible  to  uphold  the  government 
and  so  to  maintain  its  administration  as  to  protect  public  and 
l)rivate  rights,  except  on  the  principle  that  the  rights  and  liabilities 
of  every  one  shall  be  the  same  as  if  he  knew  the  law. 

If  all  contracts  made  in  ignorance  of  the  law  were  to  be  held  in- 
valid there  would  be  no  certainty  in  business  and  no  security  in 
titles.  All  rights  of  property  would  be  endangered  ;  and  the  most 
important  encouragements  for  industry  and  enterprise  would  be  taken 
away.  It  is  indispensable,  therefore,  that  the  obligation  of  contracts 
should  be  maintained  unless  there  is  some  stronger  reason  for  annul- 
ling them  than  a  mere  mistake  of  the  law.' 

This  question  is  discussed  at  length  by  Judge  Story,  and  nearly  all 
the  English  and  American  authorities  are  referred  to,  and  many  of 
them  examined.^  But  while  the  weight  of  authority  is  clearly  against 
granting  relief  merely  on  account  of  a  mistake  of  the  law,  it  seems  to 
be  conceded  in  nearly  all  the  cases,  and  expressly  decided  in  many 
of  them,  that  there  are  exceptions  to  this  rule.' 

Instead  of  saying  that  there  are  "  exceptions  "  to  the  rule,  it  would 
probably  be  more  correct  to  say  that  while  relief  will  never  be  granted 
merely  on  account  of  the  mistake  of  the  law,  there  are  cases  where 
there  are  other  elements  not  in  themselves  sufficient  to  authorize 
the  court  to  interpose,  but  which,  combined  with  such  a  mistake, 
will  entitle  the  party  to  relief.  It  is  so  important,  therefore,  to  inquire 
what  it  is  that,  with  a  mistake  of  the  law,  will  justify  the  interposi- 
tion of  the  court,  where  there  is  no  fraud  or  accident  or  mistake 
of  fact. 

If  a  party,  who  himself  knows  the  law,  should  deceive  another  by 
misrepresenting  the  law  to  him,  or  knowing  him  to  be  ignorant  of  it 
should  therein  take  advantage  of  him,  relief  would  be  granted  on  the 
ground  of  fraud.  So  that  such  a  case  is  within  neither  the  rule  nor 
the  exception. 

It  has  sometimes  been  said  that  when  money  or  other  property  has 
been  obtained  under  a  mistake  of  the  law.  which  the  defendant 
ought  not  in  good  conscience  to  retain,  he  should  be  compelled  to 
restore  it."  This  is  just  as  a  principle,  but  entirely  indefinite  as  a 
rule.  It  proposes  nothing  but  the  opinion  of  the  court  in  each  case 
on  a  matter  in  regard  to  which  there  may  be  great  differences  of 

'  Champlin  v.  Laytin,  i8  Wend.  407. 

'  I  Story's  Eq.,  c.  5,  Redfield's  Edition. 

3  Hunt  V.  Rousmanier,  i  Pet.  15  ;  Bank  of  U.  S.  v.  Daniel,  12  Pet.  32. 

-•Northrup  v.  Graves,  ig  Conn.  548  ;  Stedwell  v.  Anderson,  21  Conn.  139. 
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opinion.  It  overlooks  the  public  interests  involved  in  maintaining 
the  obligation  of  contracts.  Generally,  as  between  the  parties,  a 
mistake  of  law  has  as  equitable  a  claim  to  relief  as  a  mistake  of 
fact. 

It  is  believed  that  in  nearly  all  such  cases,  where  relief  has  been 
granted  in  addition  to  the  intrinsic  equity  in  favor  of  the  plaintiff, 
two  facts  have  been  found  :  (i)  That  there  has  been  a  marked  dis- 
parity in  the  position  and  intelligence  of  the  parties,  so  that  they 
have  not  been  on  equal  terms  ;  (2)  and  that  the  party  obtaining 
the  property  persuaded  or  induced  the  other  to  part  with  it,  so  that 
there  has  been  "undue  influence"  on  the  one  side,  and  "undue 
confidence  "  on  the  other.'  When  property  has  been  obtained  un- 
der such  circumstances  and  by  such  means,  courts  of  equity  have 
never  hesitated  to  compel  its  restoration,  though  both  the  parties 
acted  under  a  mistake  of  the  law.  And  there  would  be  still  stronger 
reasons  for  granting  relief  in  such  a  case  if  the  party  from  whom 
the  property  had  been  obtained  had  been  led  into  his  mistake  of 
the  law  by  the  other  party.^ 

Thus,  in  Pickering  v.  Pickering,"  Lord  Langdale  set  aside  cer- 
tain agreements  entered  into  under  a  mistake  of  the  law,  on  the 
ground  that  "the  parties  were  not  on  equal  terms";  and  that 
the  plaintiff  acted  under  the  influence  of  the  defendant.  And 
the  same  thing  was  done  in  Wheeler  v-  Smith,*  because  the  parties 
"did  not  stand  on  equal  ground";  and  the  plaintiff  "did  not  act 
freely,  and  with  a  proper  understanding  of  his  rights." 

This  question  has  arisen  more  frequently  in  cases  where  parties 
have  been  mistaken  in  regard  to  their  titles  to  real  estate.  Thus, 
in  Bingham  v.  Bingham,^  the  defendant  sold  to  the  plaintiff  property 
which  he  already  owned;  and  the  court  compelled  a  restoration  of 
the  purchase-money.  It  may  have  been,  as  Bronson,  J.,  suggests, 
in  Champlin  v.  Lay  tin,*  on  the  ground  that  the  defendant  "misled" 
the  plaintiff  in  regard  to  his  title.  But  the  correctness  of  the  decision 
is  not  questioned  by  Lord  Cottenham  in  Stewart  v.  Stewart.^ 

Judge  Story  suggests  that  such  a  case  "  seems  to  involve  in  some 
measure  a  mistake  of  fact,  that  is,  of  the  fact  of  ownership,  arising 
from  a  mistake  of  the  law." '  And  in  King  v.  Doolittle'  the  decision 
is  put  on  that  ground.     But  if  all  the  other  facts  are  agreed  and  known 

'  I  Story's  Eq.  120. 

2  Sparks  v.  White,  7  Humph.  (Tenn.)  86  ;  Fitzgerald  v.  Peck,  4  Littell  (Ky.) 
127. 

*  2  Bea.  31.  *  9  How.  U.  S.  55.  ^  i  Ves.  (Sen.)  126. 

6 18  Wend.  407.  ■>  5  Clark  &  Finnell  964.     «  i  Story's  Eq.,  §§  X22,  130. 

*  I  Head  (Tenn.)  77. 
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to  the  parties,  the  question  of  "  ownership  "  can  be  nothing  but  one  of 
law.  And  in  such  cases,  as  in  others,  courts  of  equity  should  not  in- 
terfere, unless  it  appears  that  there  was  a  difference  in  the  con- 
dition of  the  parties,  so  that,  instead  of  both  acting  voluntarily,  one 
was  misled  or  unduly  influenced  by  the  other.  Nor  will  the  court 
then  interpose  in  the  absence  of  fraud,  unless  the  defendant,  as  well 
as  the  plaintiff,  can  be  restored  substantially  to  the  same  situation  as 
before.' 

Nor,  where  there  is  a  real  controversy  between  parties,  and  the  case 
is  one  of  any  doubt,  will  the  court  set  aside  a  compromise  fairly  made 
by  them,  though  it  should  afterward  appear  that  one  has  thereby  re- 
ceived property  to  which  he  was  not  legally  entitled.*  On  the  con- 
trary, courts  of  equity  encourage  such  compromises.  But  here,  too, 
as  in  other  cases,  if  the  parties  are  not  on  equal  terms,  and  one  mis- 
leads the  other,  and  obtains  property  thereby  against  right  and  equity, 
as  well  as  against  law,  he  will  be  compelled  to  restore  it.  "  If  a  party, 
acting  in  ignorance  of  a  plain  and  settled  principle  of  law,"  says  the 
Vice-Chancellor,  Sir  John  Leach,  "  is  induced  to  give  up  a  portion  of 
his  indisputable  property,  under  the  name  of  a  compromise,  a  court 
of  equity  will  relieve  him  from  the  consequences  of  his  mistake."  * 
And  though  this  was  a  dictum,  the  principle  was  fully  applied  by  the 
Supreme  Court  of  the  United  States  in  Wheeler  v.  Smith  et  al.  pre- 
viously cited.  And  the  same  doctrine  has  been  recognized  by  this 
court  in  the  case  of  Freeman  v.  Curtis, /^i-/.  And  in  both  of  these 
cases  relief  was  granted,  not  on  the  ground  that  a  mistake  of  the  law- 
alone  entitles  one  to  relief,  but  that,  though  there  be  no  actual  fraud, 
if  one  is  unduly  influenced  and  misled  by  the  other  to  do  that  which 
he  would  not  have  done  but  for  such  influence,  and  he  has  in  conse- 
quence conveyed  to  the  other  property  without  any  consideration 
therefor,  or  purchased  what  was  already  legally  his  own,  the  court 
will,  if  it  can  be  done,  restore  both  of  the  parties  to  the  same  condi- 
tion as  before. 

The  case  at  bar  is  one  of  this  kind.  The  parties  were  not  on  equal 
terms.  The  plaintiff  was  ignorant  in  business  affairs  as  well  as  in 
other  respects.  Having  confidence  in  the  defendants,  she  relied  upon 
what  they  told  her.  It  does  not  appear  that  she  doubted  the  valid- 
ity of  her  father's  lease  to  her  until  such  doubts  were  communicated 
to  her  from  them.  The  proposition  for  her  to  release  her  interest  in 
all  the  other  property  did  not  originate  with  her,  but  with  them  ;  and 
she  was  induced  to  accept  it  by  the  fear  which  they  had  impressed 

'  Crocier  v.  Acer,  7  Paige  137. 

-  Steele  v.  White,  2  Paige  478  ;  Trigg  v.  Reed,  5  Humph.  529. 

'  Naylor  v.  Winch.,  i  Sim.  &  Stu.  564. 
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upon  her  that  she  otherwise  would  have  to  give  up  the  homestead. 
She  acted  under  their  influence.  They  believed  that  there  was  a 
defect  in  the  first  lease,  and  they  meant  to  take  advantage  of  it.  As 
was  said  by  the  Master  of  the  Rolls,  afterward  Lord  Kenyon,  in 
Evans  z;.  Llewellyn,'  "though  there  was  no  fraud,  there  was  some- 
thing like  fraud  ;  for  an  undue  advantage  was  taken  of  her  situation. 
The  party  was  not  competent  to  protect  herself,  and  therefore  this 
court  is  bound  to  afford  her  such  protection." 

The  bill  is  sustained,  with  costs.  And  the  defendants  must  be  de- 
creed to  pay  her  a  distributive  share  of  the  personal  estate  with  inter- 
est from  the  time  of  distribution,  making  her  equal  with  them,  and  to 
release  to  her  one-eighth  of  all  the  real  estate,  and  account  to  her  for 
her  share  of  the  rents  and  profits  of  the  portion  not  occupied  by 
her. 

Appleton,  C.J.,  Kent,  Walton,  and  Dickerson,  JJ.,  con- 
curred. 


EDWARD    H.    COOPER,  Appellant,    v.  WILLIAM    PHIBBS, 
CHARLOTTE  S.  COOPER,  and  Others,  Respondents. 

In  the  House  of  Lords,  May  31,  1867. 

\Reported  in  Law  Reports,  2  English  &*  Irish  Appeals  149.] 

This  was  an  appeal  against  a  decretal  order  of  the  Lord  Chancellor 
of  Ireland,  dated  14th  of  June,  1865,  and  made  under  the  following 
circumstances  : 

By  deed  of  the  12th  of  May,  1806,  Sir  Edward  Crofton,  for  the 
considerations  therein  mentioned,  conveyed  the  lands  of  Ballysadare 
in  the  county  of  Sligo,  with  tolls  and  customs  of  markets,  etc.,  and 
the  salmon  fishery,  and  all  other  the  fisheries  of  the  river  of  Ballysa- 
dare, situate  in  the  same  county,  to  Joshua  Edward  Cooper  in  fee. 

Shortly  after  this  conveyance  had  been  executed,  Joshua  Edward 
Cooper  (who  was  unmarried)  was  declared  a  lunatic,  and  Edward 
Synge  Cooper,  his  only  brother,  and  his  presumptive  heir,  was  ap- 
pointed committee  of  his  estates.  His  estate  in  the  county  of  Sligo 
was  called  the  Markree  estate.  Edward  Synge  Cooper  had  two  sons, 
Edward  Joshua  Cooper  and  Richard  Wordsworth  Cooper;  Edward 
Joshua  had  been  once  married,  but  had  no  child  by  that  marriage. 
On  the  13th  of  February,  1827,  a  deed  of  settlement  was  executed  on 

'  I  Cox  333. 
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his  intended  marriage  with  Miss  Wynne,  and  to  that  settlement  his 
father,  Edward  Synge  Cooper,  and  his  brother,  Richard  Wordsworth 
Cooper,  became  parlies.  Under  that  settlement  Edward  Synge 
Cooper  covenanted  that  if  the  lunatic  should  die  intestate  and  with- 
out issue,  and  should  be  at  the  time  of  his  death  seised  in  fee  "  of 
or  in  the  said  several  towns,  lands,  tenements,  or  hereditaments  in 
the  county  of  Sli'go,"etc.,  "  thereinbefore  and  thereinafter  particularly 
enumerated  and  described  ";  or  if  at  any  time  after  the  decease  of 
the  lunatic,  he,  Edward  Synge  Cooper,  should  happen  to  be  seised 
of  any  freehold  estate  "  in  the  said  several  last-mentioned  lands, 
tenements,  and  hereditaments,  by  any  title  derived  by,  through,  or 
under "  the  lunatic,  he,  Edward  Synge  Cooper,  would,  within  six 
months  after  the  lunatic's  death,  convey  to  trustees  "all  that  and 
those  the  town  and  lands  of  Ballysadare,  and  all  the  tenements, 
houses  and  plots  therein,  together  with  the  tolls  and  customs  of  the 
fairs  and  markets  therein,  ....  and  all  other  estates  of  inheritance 
whereof  the  said  [lunatic]  shall  die  seised  or  possessed,  or  such,  and 
so  maYiy,  and  all  such  parts  of  the  same  as  shall  have  descended,  re- 
mained, or  vested  in  the  said  Edward  Synge  Cooper  as  tenant  in  fee 
simple  or  fee  tail  in  possession  thereof,  in  any  of  the  manners  or  ways 
aforesaid,  together  with  their  several  sub-denominations  and  appur- 
tenances, and  also  all  houses,  wastes,  common,  common  of  pasture, 
waters,  watercourses,  easement,  liberties,  privileges,  profits,  appurte- 
nances," etc.,  to  himself  for  life,  remainder  to  his  son  Edward  Joshua 
for  life,  remainder  to  his  issue  male  in  strict  settlement,  remainder  to 
his  other  son,  Richard  Wordsworth  Cooper,  for  life,  remainder  to  his 
issue  male  in  strict  settlement.  The  word  "  fishery  "  did  not  occur 
in  the  settlement.  There  was  a  similar  covenant  on  the  part  of  Ed- 
ward Joshua  Cooper  and  of  Richard  Wordsworth  Cooper  that  if  the 
said  estate  should  descend  to  or  vest  in  them,  or  either  of  them,  from 
the  lunatic,  they  or  either  of  them  would  convey  the  same  to  the 
uses  specified  in  the  covenant  of  their  father,  Edward  Synge  Cooper. 
In  August,  1830,  Edward  Synge  Cooper  died,  leaving  his  elder 
brother,  the  lunatic,  and  his  own  two  sons,  Edward  Joshua  and  Rich- 
ard Wordsworth,  him  surviving.  Edward  Joshua  from  that  time 
acted  as  committee  of  the  lunatic.  In  the  early  part  of  1837  a  peti- 
tion for  a  bill  had  been  presented  to  Parliament,  by  Edward  Joshua 
as  committee,  to  give  the  lunatic  powers  to  improve  the  fishery  ;  but 
while  it  was  passing  through  Parliament  the  lunatic  died,  and  then 
in  the  various  clauses  the  necessary  changes  were  made  by  introduc- 
ing the  name  of  Edward  Joshua,  who  had  succeeded  to  the  property. 
The  Act,  which  was  known  as  the  i  Vict.  c.  Ixxxix.,  recited  that  the 
"rivers  Arrow  and  Owenmore  rise  from  two  large  lakes  in  different 
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parts  of  the  county  of  Sligo,  and,  after  flowing  through  a  large  tract 
of  country,  unite  their  streams  at  about  a  mile  above  the  town  of 
Ballysadare,  whence  they  flow  into  the  same  channel  to  the  bay  of 
Ballysadare,  where,  by  one  mouth,  they  discharge  their  waters  into 
the  bay,"  and  then  it  described  how  the  flow  of  their  waters  was  in- 
terrupted by  ledges  of  rocks,  which  prevented  salmon  getting  up  the 
river  ;  and  it  recited  the  conveyance  by  Sir  Edward  Crofton  to  the 
lunatic,  "and  his  heirs  and  assigns  for  ever,"  of  the  whole  eastern 
bank  of  the  river,  "  together  with  the  salmon  fishery  and  all  other  the 
fisheries  of  the  river,"  possessed  by  Sir  Edward  Crofton  ;  that  the 
lunatic,  after  the  conveyance,  and  up  to  the  time  of  his  death,  "  did 
uninterruptedly  exercise  and  enjoy  the  exclusive  right  of  taking  the 
salmon  which  so  as  aforesaid  annually  congregate  within  the  mouth 
of  the  said  united  rivers";  that  the  lunatic  died  in  June,  1837, 
"  whereby  all  the  aforesaid  estates,  towns,  lands  and  fishery,  have  de- 
scended to  and  are  now  vested  in  the  said  Edward  Joshua  Cooper, 
who  is  the  nephew  and  heir  at  law  of"  the  lunatic  ;  that  "the  said 
Edward  Joshua  Cooper  is  desirous  of  constructing  canals  or  water 
cuts  at  his  own  expense  "  in  consideration  of  the  exclusive  right  of 
fishery  being  vested  in  him,  his  heirs  and  assigns — and  it  was  there- 
fore enacted  that  the  powers  to  make  the  cuts  and  canals,  etc.,  should 
be  granted  to  him,  provided  that  the  cuts  "  shall  be  altogether  situ- 
ated on  the  estate  and  property  of  the  said  Edward  Joshua  Cooper," 
etc.  There  were  various  other  provisions,  in  all  of  which  Edward 
Joshua  Cooper  was  spoken  of  as  the  owner  of  the  estate,  and  the 
title  of  the  Act,  as  altered  after  the  death  of  the  lunatic,  was,  "  An 
Act  to  enable  Edward  Joshua  Cooper,  Esq.,  to  establish  and  protect 
a  Salmon  Fishery  upon  the  Lakes  and  Rivers  of  Owenmore  and 
Arrow,  and  also  within  the  Bay  of  Ballysadare,  in  the  County  of 
Sligo." 

Edward  Joshua  Cooper  constructed  the  canals  and  cuts,  and  im- 
proved the  salmon  fishery,  as  provided  for  by  this  Act,  and  he  con- 
tinued in  possession  thereof,  and  of  the  estates  to  which  he  had  suc- 
ceeded, until  his  death. 

By  his  second  marriage  he  had  five  daughters,  but  no  son. 

Richard  Wordsworth  Cooper  had  also  married,  and  he  died  in  1850, 
leaving  the  appellant  his  eldest  son  and  heir  at  law. 

In  1858  the  appellant  married,  and  on  the  8th  of  August,  1858,  a 
disentailing  deed,  and  then  a  settlement,  of  the  Sligo  estates,  were 
executed  by  Edward  Joshua  Cooper,  the  estates  being  settled  as  sub- 
ject to  the  uses  of  the  settlement  of  1827. 

During  the  life  of  Edward  Joshua  Cooper,  he,  apparently  believing 
that  the  Act  i  Vict,  c   Ixxxix.,  vested  the  fee  simple  of  the  fishery  m 
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him,  discharged  from  the  limitations  of  the  settlement  of  1827,  al- 
ways spoke  of  himself  as  the  absolute  owner  of  the  fishery,  and,  as 
alleged  in  the  cause  petition  of  the  appellant,  always  assumed  such 
to  be  the  fact. 

In  September,  1858,  the  appellant  joined  with  Edward  Joshua 
Cooper  in  a  lease,  renewable  for  ever,  of  two  and  a  half  acres  of  land 
adjoining  the  fishery,  which  lease  was  granted  to  a  Mr.  Leech,  as 
trustee  for  Edward  Joshua  Cooper,  who  afterwards  built  on  this  land 
a  messuage  known  as  the  Rapids  Cottage,  with  a  coach-house  and 
other  premises. 

In  April,  1863,  Edward  Joshua  Cooper  died  intestate,  leaving  his 
five  daughters  (but  no  male  issue)  him  surviving.  On  his  death  the 
appellant  entered  into  possession  of  the  estates,  and  on  the  14th  of 
October,  1863,  there  was  executed  between  him  and  Phibbs,  who, 
under  the  settlement  upon  Edward  Joshua's  second  marriage,  acted 
as  trustee  for  the  daughters,  an  agreement  for  a  lease,  which  the  ap- 
pellant now  sought  to  cancel.  It  was  in  the  following  terms  :  "  W, 
Phibbs  agrees  to  let,  and  Colonel  Edward  Cooper  agrees  to  take,  for 
a  term  of  three  years,  to  be  computed  from  the  ist  day  of  November 
next,  the  salmon  fishery  at  Ballysadare,  County  Sligo,  together  with 
the  Rapids  Cottage,  coach-house,  and  gate-house,  at  the  yearly  rent 
of  ^550  sterling,  said  rent  to  be  payable  half  yearly,  on  every  rst 
day  of  May  and  ist  day  of  November  in  each  year.  The  said  Ed- 
ward Cooper  shall,  during  the  tenancy,  keep  proper  books,  showing 
the  receipts  and  expenditure  of  said  fishery,  and  weights  in  pounds 
of  number  of  fish  taken,"  and  shall  allow  Phibbs  to  inspect  the  books 
and  to  have  free  access  to  the  fishery. 

Before  the  first  half  year's  payment  became  due  the  appellant  pur- 
chased and  read  the  Act  of  Parliament,  i  Vict.  c.  Ixxxix.,  and  then, 
believing  that  it  had  not  the  effect  which  had  always  been  attributed 
to  it,  he  filed  his  cause  petition,  in  the  Court  of  Chancery  in  Ireland, 
to  have  the  agreement  set  aside.  To  this  cause  petition  Mr.  Phibbs, 
and  the  five  daughters  of  Edward  Joshua  Cooper,  were  made  de- 
fendants, and  the  prayer  was,  that  the  agreement  of  the  14th  of  Oc- 
tober, 1863,  might  be  delivered  up  to  be  cancelled,  and  the  defendant, 
Mr.  Phibbs,  perpetually  restrained  from  suing  upon  the  same,  the 
petitioner  submitting  to  any  terms  which  the  court  might  impose  as 
the  condition  for  granting  the  said  relief,  and  (after  naming  the  de- 
fendants) asking  for  such  farther  relief  as  "  the  nature  of  the  case 
would  admit  of,  and  as  to  the  court  might  seem  fit." 

Affidavits  in  answer  were  put  in,  and  witnesses  examined,  and  the 
cause  was  heard  before  the  Lord  Chancellor  of  Ireland  who,  on  the 
14th  of  June,  1865,  made  a  decretal  order  dismissing   the  petition 
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with  costs,  but  without  prejudice  to  any  question  as  to  the  ultimate 
right  to  the  fishery.' 

The  Attorney-General  {Sir  John  Rolt)  and  Mr.  G.  M.  Giffard, 
Q.C.  {Mr.  Featherston  H.  was  with  them),  for  the  appellant. 

Mr.  Lawson,  Q.C  (of  the  Irish  Bar),  and  Sir  Roundell Palmer,  Q.C. 
for  the  respondents. 

May  31.  Lord  Cranworth.  My  Lords,  this  is  an  appeal  against 
a  decree  of  the  Lord  Chancellor  of  Ireland,  of  the  14th  of  June, 
1865,  dismissing  a  cause  petition  which  had  been  filed  by  the  appel- 
lant on  the  9th  of  April,  1864,  pursuant  to  the  Chancery  Regulation 
Act  of  1850.  The  object  of  the  petition  was  to  be  relieved  from  an 
agreement  dated  on  the  14th  of  October,  1863,  by  which  the  peti- 
tioner agreed  to  become  tenant  to  the  respondent  Phibbs,  for  three 
years,  of  the  salmon  fishery  of  Ballysadare,  in  the  county  of  Sligo. 
The  ground  of  the  relief  asked  was,  that  the  petitioner  had  entered 
into  an  agreement  in  mistake  as  to  his  rights.  He  thought  that  the 
fishery  belonged  to  the  other  respondents,  for  whom  Phibbs  acted  as 
trustee  ;  but  he  was  in  truth  himself  the  owner  of  the  fishery  as 
tenant  thereof  in  tail.  * 

The  consequence  was  that  the  present  appellant,  when,  after  the 
death  of  his  uncle,  he  entered  into  the  agreement  to  take  a  lease 
of  this  property,  entered  into  an  agreement  to  take  a  lease  of 
what  was,  in  truth,  his  own  property — for,  in  truth,  this  fishery  was 
bound  by  the  covenant,  and  belonged  to  him,  just  as  much  as  did  the 
lands  of  Ballysadare  ;  therefore,  he  says,  I  entered  into  the  agreement 
under  a  common  mistake,  and  I  am  entitled  to  be  relieved  from  the 
consequence  of  it. 

In  support  of  that  proposition  he  relied  upon  a  case  which  was  de- 
cided in  the  time  of  Lord  Hardvvicke,  not  by  Lord  Hardwicke  him- 
self, but   by  the    then   Master  of  the   Rolls,   Bingham  v.  Bingham,' 

'17  Ir.  Ch.  Rep.  73.  In  the  course  of  his  judgmentj  the  Lord  Chancellor 
said  :  "  The  object  of  this  cause  petition  is  to  relieve  Edward  Henry  Cooper 
from  the  consequences  of  an  act  done  by  him  while  in  ignorance  of  his  true 
position  with  respect  to  this  fishery,  done  by  him  in  derogation  of  his  rights 

while  acting  under  the  influence  of  a  mistake No  doubt  a  mistake  in 

point  of  law  may  be  corrected  both  in  this  court  and  in  a  court  of  law.  This  is 
now  perhaps  sufficiently  established,  though  it  was  for  some  time  a  subject  of 
controversy  in  courts  of  law  ";  but  his  Lordship  remarked  that  this  power  of 
correction  would  not  be  exercised  except  where  equity  and  good  conscience  re- 
quired it,  and  his  Lordship  finally  came  to  the  conclusion  that  no  valid  ground 
for  relief  was  established  in  this  case. 

•^  So  much  of  the  opinion  as  relates  to  the  question  of  title  has  been  omitted. 
—Ed. 

^  I  Ves.  127. 
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where  that  relief  was  expressly  administered.  I  believe  that  the  doc- 
trine there  acted  upon  was  perfectly  correct  doctrine  ;  but  even  if  it 
had  not  been,  that  will  not  al  all  show  that  this  appellant  is  not  en- 
titled to  this  relief,  because  in  this  case  the  appellant  was  led  into 
the  mistake  by  the  misinformation  given  to  him  by  his  uncle,  who  is 
now  represented  by  the  respondents.  It  is  stated  by  him  in  his  cause 
petition,  which  is  verified,  and  to  which  there  is  no  contradiction, 
and  in  all  probability  it  seems  to  be  the  truth,  that  his  uncle  told, 
him,  not  intending  to  misrepresent  anything,  but  being  in  fact  in 
error,  that  he  was  entitled  to  this  fishery  as  his  own  fee  simple 
property  ;  and  the  appellant,  his  nephew,  after  his  death  acting  on 
the  belief  of  the  truth  of  what  his  uncle  had  so  told  him,  entered 
into  the  agreement  in  question.  It  appears  to  me,  therefore,  that  it 
is  impossible  to  say  that  he  is  not  entitled  to  the  relief  which  he  asks, 
namely,  to  have  the  agreement  delivered  up  and  the  rent  repaid. 
That  being  so,  he  would  be  entitled  to  relief,  but  he  is  only  entitled 
to  this  relief  on  certain  terms,  to  which  I  will  presently  advert. 

Before  I  do  so  I  must  refer  to  an  argument  which  was  relied  on 
very  much  by  the  respondents,  namely,  that  the  fishery  conveyed  in 
1806  by  Sir  Edward  Crofton  was  not  the  fishery  in  the  estuary,  but 
only  in  the  rivers,  and  that  consequently  the  nephew,  Edward  Joshua, 
had  no  right  whatever  in  that  fishery  under  the  descent  from  his  uncle. 
I  cannot  think  that  there  is  any  foundation  for  this  suggestion,  be- 
cause the  Act  of  Parliament  expressly  states  that  the  fishery  in  the 
estuary  and  at  the  mouths  of  the  rivers  had  descended  from  the 
lunatic  uncle  upon  Edward  Joshua.  But  even  if  it  had  been  so,  in 
my  opinion  it  would  not  have  made  the  least  difference,  for  the  right 
of  fishing  in  rivers  traversing  the  lands  is  an  incident  to  the  right  of 
property,  and  that  property  certainly  was  governed  by  the  covenant 
of  1827. 

The  argument  on  the  part  of  the  respondents  is,  that  the  right  to 
make  the  new  cuts  conferred  by  the  Act  was  a  new  right,  and  that 
that  new  right  was  granted  to  Edward  Joshua  in  fee.  I  do  not  think 
that  that  is  a  true  construction  of  the  Act,  but  if  it  was  it  would  be 
a  right  which  Edward  Joshua  obtained  by  virtue  of  his  right  to  the 
lands  and  to  the  fishing  in  the  fresh  waters.  As  to  that  right  he  stood 
in  a  fiduciary  relation  to  those  interested  under  the  deed  of  1827. 
But  for  his  right  under  that  instrument  he  could  not  have  obtained 
the  powers  conferred  by  the  Act.  In  my  opinion  the  very  same  doc- 
trine that  is  acted  upon  so  continually,  that  a  tenant  for  life  of  a  re- 
newable property,  if  he  renews  it,  cannot  by  possibility  renew  it  for 
his  own  benefit,  applies  in  principle  to  this  case.  If  the  facts  had 
been  such  as  the  respondents  contend  they  were,  namely,  that  he  was 
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the  owner  in  fee  simple  under  the  Act  of  Parliament,  and  that  the 
property  was  not  governed  by  the  covenants  of  1827,  still,  even  if  it 
was  not  governed  by  those  covenants,  he  stood  in  a  fiduciary  charac- 
ter, which  disqualified  him  from  making  any  such  contention  as  that. 
Therefore,  quacunque  via,  it  is  clear  to  my  mind  that  the  appellant  is 
entitled  to  the  relief  he  asks  by  getting  rid  of  this  agreement. 

Then  the  next  question  is,  what  are  the  terms  upon  which  this  re- 
lief is  to  be  given  ?  Now,  the  respondents  allege  that  their  father, 
Edward  Joshua,  in  making  the  canals  and  other  works  necessary  for 
establishing  the  fishery,  and  also  in  purchasing  up  fishery  rights  in 
the  bay,  expended  very  large  sums  of  money.  First  of  all,  he  was 
at  the  expense  of  obtaining  the  Act  of  Parliament.  It  was  intended 
that  the  Act  of  Parliament  should  be  passed  in  the  lunatic's  lifetime, 
but  the  lunatic  having  died,  it  was  treated  as  being  from  the  begin- 
ning Edward  Joshua's  expenditure.  He  was  at  great  expense  in 
purchasing  up  the  rights  of  fishery  of  different  proprietors  on  the 
banks,  and  he  was  at  very  large  expense  in  making  cuts  and  remov- 
ing obstructions,  so  as  to  make  the  fishery  available.  That,  at  least, 
is  the  allegation  of  the  respondents.  Now,  if  that  is  so,  the  question 
is,  upon  what  terms  ought  this  relief  to  be  granted  }  It  is  impossible 
to  decide  the  merits  of  this  claim  in  the  absence  of  the  persons  en- 
titled to  the  corpus  of  the  estate.  On  the  marriage  of  the  appellant, 
in  1858,  the  property  was  settled  to  uses,  and  on  trusts,  for  the  bene- 
fit of  the  appellant  and  his  wife  and  the  issue  of  the  marriage.  The 
appellant,  therefore,  has  not  brought  before  the  court  all  the  persons 
interested  in  this  question.  If  the  respondents  succeed  in  estab- 
lishing their  lien,  it  will  be  a  lien  affecting  the  life  interest  of  the  ap- 
pellant, as  well  as  the  rest  of  the  corpus  of  the  property,  and  so  jus- 
tice would  not  be  done  to  them  if  we  were  to  give  relief  to  the  appel- 
lant by  simply  setting  aside  the  agreement  on  which  they  claim  a  lien. 
They  have  a  right  to  have  that  question  disposed  of.  I  submit  to 
your  Lordships,  therefore,  that  all  that  we  can  do  is  to  remit  the  case 
to  the  Court  of  Chancery  in  Ireland,  with  declarations  which  shall 
enable  the  parties  to  have  this  question  properly  decided. 

The  declarations  that  I  would  suggest  to  your  Lordships  as  the 
proper  ones  to  be  made  are  these  :  To  declare  that  the  lands  and 
hereditaments  conveyed  to  Joshua  Edward  Cooper  by  the  deeds  of 
1806  (including  the  fishery  of  Ballysadare),  were  comprised  in  the 
settlement  of  the  T3th  of  February,  1827,  and  were  bound  by  the 
covenant  of  Edward  Joshua  Cooper  therein  contained  ;  and  that  at 
the  time  of  the  passing  of  the  Act  of  Parliament  of  i  Vict,  c  89  the 
said  Edward  Joshua  Cooper  was  a  trustee  of  the  lands,  hereditaments, 
and  fishery  of  Ballysadare,  for  the  persons  entitled  under  the  trusts 
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of  the  aforesaid  settlement  of  1827,  and  that  the  rights,  powers  and 
interests  granted  to  the  said  Edward  Joshua  Cooper,  his  heirs  and 
assigns,  by  the  said  Act  of  Parliament,  must  be  deemed  to  have  been 
taken  by  him  as  a  trustee  for  the  persons  entitled  under  the  settle- 
ment of  1827,  including  himself  as  tenant  for  life  ;  and  that  all  the 
estates,  rights,  and  interests  acquired  "by  the  said  Edward  Joshua 
Cooper,  under  and  by  virtue  of  such  powers,  and  the  canal  and 
works  made  and  constructed  by  him,  by  virtue  of  the  said  Act,  were 
acquired,  made,  and  held  by  him  in  like  manner,  in  trust  for  himself 
and  the  other  persons  entitled  under  the  said  settlement  of  1827.  And 
farther  declare  :  That  the  lands  and  fishery  of  Ballysadare  were  also 
comprised  in  the  settlement  of  the  6th  of  August,  1858  ;  and  that  un- 
der and  by  virtue  of  the  said  several  settlements,  the  appellant  was, 
at  the  time  of  the  making  of  the  agreement  of  the  14th  day  of  Octo- 
ber, 1863,  in  his  petition  mentioned,  entitled  as  tenant  for  life  to  the 
said  lands  and  fishery  of  Ballysadare,  including  therein  the  rights 
and  interests  and  works  acquired  and  made  by  the  said  Edward 
Joshua  Cooper,  as  aforesaid  (save  and  except  only  the  piece  of  land 
demised  by  the  deed  of  the  27th  of  September,  1858,  and  the  build- 
ings thereon).  That  alludes  to  a  lease  that  was  granted  by  the  ap- 
pellant, the  details  of  which  it  is  immaterial  to  allude  to,  for  this 
question.  And  farther  declare  :  that  the  aforesaid  agreement  of  the 
14th  of  October,  1863,  in  the  said  petition  mentioned,  was  made  and 
entered  into  by  the  parties  to  the  same  under  mistake,  and  in  ignor- 
ance of  the  actually  existing  rights  and  interests  of  such  parties  in 
the  said  fishery.  And  farther  declare  :  that  the  said  agreement  is  not 
in  equity  binding  upon  the  appellant  and  respondents,  but  ought  to 
be  set  aside,  subject  to  the  appellant  paying  to  the  respondents  a 
proper  occupation  rent  for  the  said  excepted  piece  of  land  and  cot- 
tage, to  be  ascertained  by  the  Master  in  the  usual  manner  ;  and  sub- 
ject also,  as  hereinafter  is  mentioned,  that  is  to  say,  the  respondents 
claiming  to  have  a  lien  on  the  said  fishery  on  account  of  the  moneys 
said  to  have  been  expended  by  the  said  Edward  Joshua  Cooper  in 
obtaining  the  said  Act  of  Parliament,  and  in  purchasing  the  said 
rights  of  fishery,  and  in  making  and  improving  the  same.  Let  the 
said  petition  stand  over  for  six  months,  with  liberty  for  the  appellant 
to  bring  before  the  court,  by  supplemental  petition,  all  persons  in- 
terested with  respect  to  the  said  claim,  and  refer  it  back  to  the  court 
to  do  as  may  be  just  on  such  supplemental  petition,  having  regard  to 
the  aforesaid  declaration  ;  and  if  the  appellant  shall  fail  to  file  such 
supplemental  petition  within  the  period  aforesaid,  or  such  farther 
period  as  may  be  allowed  by  the  court,  then  let  the  present  appeal  be 
dismissed  with  costs. 
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Upon  these  grounds  I  move  your  Lordships  that  the  decree  below 
should  be  reversed,  subject  to  those  declarations. 

Lord  Westburv.  The  result,"  therefore,  is,  that  at  the  time  of  the 
agreement  for  the  release  which  it  is  the  object  of  this  petition  to 
set  aside,  the  parties  dealt  with  one  another  under  a  mutual  mistake 
as  to  their  respective  rights.  The  petitioner  did  not  suppose  that  he 
was,  what  in  truth  he  was,  tenant  for  life  of  the  fishery.  The  other 
parties  acted  upon  the  impression  given  to  them  by  their  father,  that 
he  (their  father)  was  the  owner  of  the  fishery,  and  that  the  fishery 
had  descended  to  them.  In  such  a  state  of  things  there  can  be  no 
doubt  of  the  rule  of  a  court  of  equity  with  regard  to  the  dealing 
with  that  agreement.  It  is  said  igfwrantia  Juris  hand  excusat ;  but 
in  that  maxim  the  wordy^i-  is  used  in  the  sense  of  denoting  general 
law,  the  ordinary  law  of  the  country.  But  when  the  wordyVffx  is  used 
in  the  sense  of  denoting  a  private  right,  that  maxim  has  no  applica- 
tion.''    Private  right  of  ownership  is  a  matter  of  fact  ;  it  may  be  the 

'  So  much  of  the  opinion  as  relates  to  the  question  of  title  has  been  omitted. 
—Ed. 

-  With  regard  to  the  objection  that  the  mistake  (if  any)  was  one  of  law,  and 
that  the  rule  ignorantia  juris  nemineni  excusat  applies,  I  would  observe  upon  the 
peculiarity  of  this  case,  that  the  ignorance  imputable  to  the  party  was  of  a  mat- 
ter of  law  arising  upon  the  doubtful  construction  of  a  grant.  This  is  very  dif- 
ferent from  the  ignorance  of  a  well-known  rule  of  law.  And  there  are  many 
cases  to  be  found  in  which  equity,  upon  a  mere  mistake  of  the  law,  without  the 
admixture  of  other  circumstances,  has  given  relief  to  a  party  who  has  dealt 
with  his  property  under  the  influence  of  such  mistake.  Therefore,  although 
when  a  certain  construction  has  been  put  by  a  court  of  law  upon  a  deed,  it 
must  be  taken  that  the  legal  construction  was  clear,  yet  the  ignorance,  before 
the  decision,  of  what  was  the  true  construction,  cannot,  in  my  opinion,  be 
pressed  to  the  extent  of  depriving  a  person  of  relief  on  the  ground  that  he  was 
bound  himself  to  have  known  beforehand  how  the  grant  must  be  construed. 
Lord  Chelmsford  in  Earl  Beauchamp  v.  Winn,  L.  R.  6  H,  L.  223,  224. 

A  misrepresentation  of  law  is  this :  When  you  state  the  facts,  and  state  a 
conclusion  of  law,  so  as  to  distinguish  between  facts  and  law.  The  man  who 
knows  the  facts  is  taken  to  know  the  law  ;  but  when  you  state  that  as  a  fact 
which  no  doubt  involves,  as  most  facts  do,  a  conclusion  of  law,  that  is  still  a 
statement  of  fact  and  not  a  statement  of  law.  Suppose  a  man  is  asked  by  a 
tradesman  whether  he  can  give  credit  to  a  lady,  and  the  answer  is,  "  You  may, 
she  is  a  single  woman  of  large  fortune."  It  turns  out  that  the  man  who  gave 
that  answer  knew  that  the  lady  had  gone  through  the  ceremony  of  marriage 
with  a  man  who  was  believed  to  be  a  married  man,  and  that  she  had  been  ad- 
vised that  that  marriage  ceremony  was  null  and  void,  though  it  had  not  been  de- 
clared so  by  any  court,  and  it  afterward  turned  out  they  were  all  mistaken,  that 
the  first  marriage  of  the  man  was  void,  so  that  the  lady  was  married.  He  does 
not  tell  the  tradesman  all  these  facts,  but  states  that  she  is  single.  That  is  a 
statement  of  fact.  If  he  had  told  him  the  whole  story  and  all  the  facts,  and 
said,  "  Now,  you  see,  the  lady  is  single,"  that  would  have  been  a  misrepresen- 
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result  also  of  matter  of  law;  but  if  parties  contract  under  a  mutual 
mistake  and  misapprehension  as  to  their  relative  and  respective  rights 
the  result  is  that  that  agreement  is  likely  to  be  set  aside  as  having 
proceeded  upon  a  common  mistake.  Now,  that  was  the  case  with 
these  parties — the  respondents  believed  themselves  to  be  entitled  to 
the  property,  the  petitioner  believed  that  he  was  a  stranger  to  it,  the 
mistake  is  discovered  and  the  agreement  cannot  stand. 

But  then,  when  the  appellant  comes  here  to  set  aside  the  agree- 
ment, an  obligation  lies  upon  him  so  to  constitute  his  suit  as  to  en- 
able a  court  of  equity  to  deal  with  the  whole  of  the  subject-matter, 
and  once  for  all  to  dispose  of  the  rights  and  interests  of  the  parties  in 
the  settlement.  Now  although  the  agreement  was  inoperative  for  the 
purpose  of  giving  to  the  petitioner  a  valid  lease  of  the  property,  yet 
it  might  operate  to  this  extent,  that  so  far  as  the  respondents  had  in 
equity  a  lien  upon  the  property,  their  estates  and  interests  in  respect 
of  that  lien  might  be  affected  by  the  agreement.  And  there  is  an- 
other particular  also  which  must  be  noticed,  which  for  the  moment,  [ 
think,  in  the  preparation  of  these  minutes,  has  escaped  our  attention, 
namely,  that  unquestionably  the  respondents  were  entitled  to  the 
cottage  and  to  the  piece  of  land,  upon  which  no  rent  has  been  paid. 
But,  during  the  time  that  has  elapsed,  I  understand  the  fact  to  be,  that 
the  petitioner  has  had  the  possession  and  enjoyment  of  that  cottage 
and  of  that  piece  of  land.  In  respect  of  those  particulars,  there- 
fore, a  proper  occupation  rent  ought  to  be  paid  by  him. 

What,  then,  are  the  rights  and  interests  of  the  parties  which  ought 
to  be  ascertained?     They  are,  as  I  have  already  observed,  the  sum 

tation  of  law.  But  the  sin.fjle  fact  he  states,  that  the  lady  is  unmarried,  is  a 
statement  of  fact,  neither  more  nor  less;  and  it  is  not  the  less  a  statement  of 
fact,  that  in  order  to  arrive  at  it  you  must  know  more  or  less  of  the  law. 

There  is  not  a  single  fact  connected  with  personal  status  that  does  not,  more 
or  less,  involve  a  question  of  law.  If  j^ou  state  that  a  man  is  the  eldest  son  of 
a  marriage,  you  state  a  question  of  law,  because  you  must  know  that  there  has 
been  a  valid  marriage,  and  that  that  man  was  the  first-born  son  after  the  mar- 
riage, or,  in  some  countries,  before.  Therefore,  to  state  it  is  not  a  representa- 
tion of  fact  seems  to  arise  from  a  confusion  of  ideas. 

It  is  not  the  less  a  fact  because  that  fact  involves  some  knowledge  or  relation 
of  law.  There  is  hardly  any  fact  which  does  not  involve  it.  If  you  state  that 
a  man  is  in  possession  of  an  estate  of  ;^  10,000  a  year,  the  notion  of  possession 
is  a  legal  notion,  and  involves  knowledge  of  law;  nor  can  any  other  fact  in 
connection  with  property  be  stated  which  does  not  involve  such  knowledge  of 
law.  To  state  that  a  man  is  entitled  to  ;^io,ooo  consols  involves  all  sorts  of 
law.  Therefore  this  is  a  statement  of  fact,  and  nothing  more;  and  I  hold  the 
argument  to  be  wholly  unfounded  which  maintained  that  it  was  a  statement  of 
law.  Sir  George  Jessel,  M.R.,  in  Eaglesfield  v.  Marquis  of  Londonderry,  4 
Ch.  D .  (ig3,  702. — Ed. 
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of  money  due  to  the  respondents,  and  charged  upon  the  property,  as 
being  the  expenditure  of  their  father,  the  benefit  of  which  the  peti- 
tioner, as  tenant  for  life,  has  enjoyed.  Now,  no  doubt,  that  expen- 
diture constitutes  a  lien — a  charge  in  the  nature  of  a  mortgage  charge 
upon  the  property.  It  must  be  ascertained,  and  an  obligation  lies 
upon  the  present  appellant  to  give  the  court  the  means  of  ascertain- 
ing it.  That  is  the  reason,  therefore,  why  the  decree  is  proposed  to 
be  put  in  the  form  which  your  Lordships  have  heard,  namely,  that 
although  a  declaration  is  made,  in  order  to  show  the  basis  upon 
which  the  opinion  of  the  House  is  founded,  with  respect  to  the  in- 
validity of  the  agreement,  yet  the  House  stops  short  of  giving  posi- 
tive relief,  except  on  the  terms  imposed  on  the  petitioner,  to  which 
in  reality,  by  the  prayer  of  his  petition,  he  submits,  by  giving  an  op- 
portunity to  the  respondents  to  ascertain  the  full  measure  of  their 
rights  and  interests,  in  order  that  complete  justice  may  be  done,  by 
declaring  that  they  will  be  entitled  to  a  charge  for  the  principal 
money  so  ascertained,  and  to  interest  thereon,  at  the  rate  of  4  per 
cent.,  from  the  time  of  the  death  of  their  father,  Edward  Joshua 
Cooper,  who  was  the  last  person  in  possession  of  the  fishery  ante- 
cedent to  the  title  of  the  present  appellant,  and  declaring  also  (which 
must  be  added  to  that),  that  they  are  entitled  to  an  occupation  rent 
during  the  time  that  the  present  appellant  has  been  in  possession 
and  enjoyment  of  the  cottage  and  the  piece  of  land. 

My  Lords,  these  terms,  I  have  very  little  doubt,  will  be  submitted 
to  by  the  petitioner,  because  they  are  consistent  with  the  willingness, 
which  he  has  expressed  in  his  petition,  to  have  the  whole  of  the 
rights  ascertained.  And  if  that  be  done,  and  if  he  brings  before  the 
court,  by  supplemental  cause  petition,  the  parties  who  are  interested 
in  the  ascertainment  of  those  rights,  the  subject  will  be  disposed  of; 
but,  if  he  does  not  do  so,  then  he  has  brought  forward  an  insufficient 
and  incompetent  petition,  upon  which  full  equity  and  full  relief  can- 
not be  given,  and  the  only  result  must  be  that  his  petition  to  the  court 
below  ought  to  be  dismissed,  though  it  must  be  dismissed  upon  quite 
different  grounds. 

My  Lords,  I  regret  to  find  that  observations  have  been  made  in 
the  court  below,  though  I  cannot  at  all  suppose  that  they  were  the 
ratio  decidendi,  that  upon  some  extrinsic  evidence  it  appeared  to 
the  court  below  that  the  fishery  was  not  intended  to  be  comprised 
in  the  deed  of  1827.  When  there  is  an  application  to  correct  an 
instrument,  or  to  set  aside  an  instrument,  the  intention  of  the  par- 
ties is  to  be  collected  from  the  words  they  have  used  ;  and  no  words 
can  be  more  pertinent  or  more  comprehensive  than  the  words  of  1827, 
and  the  words  in  the  settlement  of  1858,  to  denote  the  intention  of 
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including  the  fishery  in  the  provisions  of  those  deeds,  and  making 
it  subject  to  the  trusts  which  are  thereby  created. 
Lord  Colonsay  concurred. 


STOCKBRIDGE  IRON  COMPANY  v.  HUDSON  IRON 
COMPANY. 

HUDSON  IRON  COMPANY  v.  STOCKBRIDGE  IRON 
COMPANY. 

In  the  Supreme  Judicial  Court  of  Massachusetts, 
September  Term,  187  i. 

\^Reported  in  107  Massachusetts  Reports  290.] 

The  first  suit  was  a  bill  in  equity  filed  December  5,  1868,  by  the 
Stockbridge  Iron  Company,  a  corporation  chartered  by  this  common- 
wealth, alleging  that  on  July  20,  1849,  said  company  was  seised  and 
possessed  of  a  tract  of  land  containing  beds  of  iron  ore,  in  West  Stock- 
bridge,  and  on  that  day  conveyed  it  to  the  Hudson  Iron  Company, 
a  corporation  established  under  the  laws  of  New  York,  its  successors 
and  assigns,  by  a  deed  containing  the  following  clause:  "And  fur- 
ther reserving  to  the  Stockbridge  Iron  Company  the  right  of  mining 
on  the  above  granted  premises,  for  the  use  of  said  company,  an 
amount  of  ore  not  exceeding  seven  thousand  five  hundred  tons  an- 
nually, at  a  duty  of  thirty-seven  and  a  half  cents  per  ton,  including 
all  the  faciliti'-s  needful  for  doing  the  same  "  ;  that  under  this  clause 
the  Stockbridge  Iron  Company,  its  successors  and  assigns,  has  a  per- 
petual right  to  mine  and  carry  away  ore  from  the  land,  to  the  extent 
and  upon  the  terms  so  provided,  and  the  Hudson  Iron  Company  is 
bound  to  refrain  from  mining  and  carrying  away  ore  from  the  land 
to  any  extent  or  in  any  manner  which  shall  interfere  with  the  said 
perpetual  right  ;  but  that  the  Hudson  Iron  Company  now  denies  the 
said  right,  and  refuses  to  permit  the  Stockbridge  Iron  Company  or  its 
assigns  to  exercise  it,  and  is  mining  and  carrying  away  ore  to  an  ex- 
tent and  in  a  manner  calculated  to  defeat  it  ;  wherefore  the  bill 
prayed  for  a  declaration  by  the  court  of  the  respective  rights  of  the 
parties  under  the  deed,  and  for  protection  of  the  right  of  the  Stock- 
bridge  Iron  Company  by  injunction  and  otherwise. 

By  a  copy  of  the  deed,  which  was  annexed  to  the  bill,  it  appeared 
that,  immediately  following  the  granting  clauses,  and  preceding  the 
clause  in  question,  was  the  following  clause  :  "  Excepting,  however, 
from  this  conveyance,  and  reserving  one  piece  of  land,  two  rods 
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square,  for  a  family  burial-ground,  in  the  southwest  corner  of  the 
garden  on  the  premises,  with  a  right  to  pass  and  repass  on  all  proper 
occasions,  from  the  road  to  said  burial-ground,  that  same  reservation 
being  made  in  the  prior  deeds  by  which  this  property  has  been  con- 
veyed." 

The  answer  admitted  seisin  and  possession  of  the  land  by  the 
Stockbridge  Iron  Company  on  July  20,  1849,  and  its  execution  of  the 
deed  with  the  clauses  above  quoted  ;  and  further  alleged  as  follows  : 

"  At  the  time  of  the  conveyance  to  the  Hudson  Iron  Company  by 
the  Stockbridge  Iron  Company,  the  latter  company  was  taking  ore 
from  the  premises  and  manufacturing  the  same  in  its  furnaces  in 
Stockbridge,  under  the  provisions  of  its  charter,  granted  by  this 
commonwealth  by  the  St.  of  1841,  c.  19.*  Pending  the  negotiations 
for  the  purchase  of  the  premises  by  the  Hudson  Iron  Company,  it 
was  proposed  by  the  Stockbridge  Iron  Company  to  reserve  to  itself 
the  right  to  mine  and  take  sufficient  ore  for  the  use  of  its  furnaces  at 
Stockbridge.  This  proposition  was  strongly  objected  to  by  the  Hud- 
son Iron  Company  ;  but,  it  being  represented  to  the  Hudson  Iron 
Company  by  the  Stockbridge  Company  that,  on  account  of  the  cost 
of  procuring  charcoal,  or  of  bringing  anthracite  coal  to  its  furnaces, 
iron  could  not  be  profitably  made  at  Stockbridge,  and  therefore  the 
Stockbridge  Iron  Company  would  use  the  ore  under  the  reserved 
right  for  but  a  few  years  at  most,  the  Hudson  Iron  Company  finally 
gave  its  assent  to  receive  the  deed  reserving  the  ore  for  the  use  of  the 
Stockbridge  Iron  Company  in  its  furnaces  at  Stockbridge.  All 
parties,  the  Stockbridge  Iron  Company  and  the  Hudson  Iron  Com- 
pany, and  the  directors  and  trustees  of  each,  alike  understood  and 
intended  that  the  right  reserved  was  to  be  a  right  to  mine  and  take  so 
much  ore  as  should  be  required  for  the  actual  use  and  supply  of  the 
furnaces  of  the  Stockbridge  Iron  Company  at  Stockbridge,  and  that 
only  ;  and  that  such  use  was  to  be  in  accordance  with  represented 
wants  by  said  company.  The  deed  to  the  Hudson  Iron  Company, 
and  the  reservation  therein,  were  supposed,  and  were  designed,  to 
carry  out  this  understanding  and  intention  of  all  parties.  The  annual 
production  of  the  Stockbridge  Iron  Company's  furnaces  when  in  blast 
being  about  three  thousand  tons  of  pig  iron,  and  the  usual  estimate 
being  two  tons  and  a  half  of  ore  to  one  ton  of  pig  iron,  the  mining 
right  reserved  was  limited  to  seventy-five  hundred  tons  annually,  at  a 

'  By  the  St.  of  1841,  c.  19,  the  Stockbridge  Iron  Company  was  incorporated 
"for  the  purpose  of  manufacturing  pig,  cast  and  bar  iron  in  the  town  of  Stock- 
bridge,"  and  authorized  to  hold,  "for  the  purposes  aforesaid,  real  estate  to  the 
amount  of  seventy-five  thousand  dollars,  and  the  whole  capital  stock  of  said 
company  shall  not  exceed  one  hundred  and  fifty  thousand  dollars." 
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royalty  of  thirty-seven  and  a  half  cents  per  ton,  the  actual  value  of 
the  ore  at  the  time.  The  deed  was  drawn  by  a  director  of  the  Stock- 
bridge  Iron  Company  When  first  handed  to  the  agent  of  the  Hud- 
son Iron  Company,  he  objected  that  it  should  be  made  more  explicit, 
and  should  be  prepared  by  a  lawyer;  but  he  finally  received  it,  the 
parties  representing  the  Stockbridge  Iron  Company  stating  that  there 
was  but  one  Stockbridge  Iron  Company,  and  they  could  not  use  the 
ore  in  any  way  but  in  their  own  furnaces.  The  deed  was  not  actually- 
executed  and  delivered  till  August  28, 1849." 

"Immediately  after  receiving  the  deed,  the  Hudson  Iron  Company- 
took  possession  of  the  premises,  and  began  to  prosecute,  and  has  ever 
since  prosecuted,  thorough,  extensive,  and  scientific  mining  operations 
there. 

"The  Stockbridge  Iron  Company,  on  the  other  hand,  after  its  deed 
to  the  Hudson  Iron  Company,  did  not  until  very  recently,  and  until 
it  procured  an  amendment  of  its  charter  by  the  St.  of  1864,  c.  291' 
(of  the  passage  of  which  act  the  Hudson  Iron  Company  had  no 
notice),  mine  or  attempt  to  mine  on  the  premises,  and  until  such 
recent  period  supposed,  as  is  believed,  that  in  accordance  with  the 
original  intent  of  the  parties,  and  their  true,  legal  and  equitable 
rights,  it  had  long  since  ceased  to  have  any  claim  to  take  ore  under 
and  by  force  of  the  reservation  in  said  deed." 

"  Late  in  the  year  1855,  or  early  in  the  year  1856,  the  Stockbridge 
Iron  Company  ceased  to  manufacture  iron  altogether,  and  in  i860 
sold  its  furnaces.  From  the  time  the  Stockbridge  Iron  Company 
ceased  to  make  iron  no  claim  to  take  ore  was  made  under  the  reser- 
vation in  the  deed  till  1864.  Such  claim  was  then  asserted  in  a  let- 
ter of  the  treasurer  of  said  company  to  the  Hudson  Iron  Company, 
but  was  at  once  and  positively  denied  by  the  latter  company.  In 
1865  the  Stockbridge  Iron  Company  took  from  the  premises  a  trifling 
quantity  of  ore.  But  none  of  any  consequence  was  taken,  and  there 
was  no  attempt  to  practically  avail  itself  of  the  pretended  right  asserted 
in  the  above-mentioned  letter  of  its  treasurer  of  1864,  prior  to  1867." 

The  answer  finally  alleged,  "  upon  the  said  deed  and  reservation, 
and  upon  the  facts  hereinbefore  set  forth," — 

"  I.  That   under  the   said   reservation   there  was  reserved  to  the 

'By  the  St.  of  1864,  c.  291,  the  Stockbridge  Iron  Company  was  "author- 
ized to  mine  ore,  for  manufacture  or  sale,  on  any  land  owned  by  said  corpora- 
tion or  on  which  it  has  or  may  acquire  an  interest "  ;  "  to  dispose  of  such  lands  or 
any  mining  rights  of  said  corporation  therein,  by  sale,  lease,  or  otherwise," 
and  "to  establish  works  for  the  manufacture  of  iron  or  steel  at  any  such 
places,  in  the  county  of  Berkshire,  or  on  the  banks  of  the  Hudson  River  as  the 
stockholders  may  elect  and  determine." 
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Stockbridge  Iron  Company  for  the  sole  use  of  said  company  in  its 
furnaces  at  Stockbridge,  and  for  no  other  use  or  purpose  whatever, 
the  right  to  mine  and  take  so  much  ore  on  and  from  the  premises  as 
should  be  actually  required  for  and  used  in  said  furnaces,  not  exceed- 
ing seventy-five  hundred  tons  annually  ;  and  that,  when  the  Stock- 
bridge  Iron  Company  stopped  business  and  sold  out  its  furnaces,  all 
rights  under  said  reservation  ceased  and  were  extinguished. 

"  2.  That  the  clear  intent  and  purpose  of  all  parties  to  said  deed  and 
reservation  being  to  reserve  a  right  to  take  ore  for  the  exclusive  use  of 
the  Stockbridge  Iron  Company  in  its  own  furnaces  at  Stockbridge  and 
not  otherwise,  a  court  of  equity  will  not  lend  its  aid  to  defeat  such  in- 
tent and  purpose,  but  will  leave  the  plaintiffs  to  their  remedy  at  law. 

"3.  That,  the  Stockbridge  Iron  Company  having  for  a  period  of 
more  than  fifteen  years  neither  practically  exercised  nor  claimed  any 
rights  under  said  reservation,  and  having  during  that  period  always 
recognized  the  rights  of  the  parties  under  said  reservation  to  be  the 
same  as  they  were  originally  intended  to  be,  are  now  estopped  to 
deny  that  these  rights  are  different  or  otherwise,  have  been  guilty  of 
gross  laches,  and  have  lost  all  claim  to  equitable  relief  by  virtue  of 
their  pretended  claim,  if  any  they  ever  had. 

"4.  That,  upon  any  construction  of  said  reservation,  the  right  of 
the  Hudson  Iron  Company  in  the  premises  and  to  the  ore  therein  is 
paramount,  and  any  right  of  the  Stockbridge  Iron  Company,  or  any 
party  claiming  through  or  under  it,  must  be  exercised  in  subordina- 
tion thereto  ;  that  the  said  reservation  imposes  no  limit  or  restriction 
upon  the  extent  of  the  mining  operations  of  the  Hudson  Iron  Com- 
pany, nor  upon  the  quantity  of  ore  it  may  mine  ;  that  it  confers  no 
right  of  interfering  with,  or  in  any  way  embarrassing  the  mining 
operations  of  the  Hudson  Iron  Company,  and  no  right  to  use  its  min- 
ing facilities  ;  and  that,  on  the  contrary,  any  mining  operations  of  the 
Stockbridge  Iron  Company,  or  of  any  party  claiming  under  it,  must 
be  so  conducted  as  to  in  no  way  impede  or  disturb  the  existing  works 
and  operations  of  the  Hudson  Iron  Company,  and  without  its  con- 
sent cannot  be  carried  on  by  means  of  the  mining  facilities  prepared 
for  the  sole  use  of  the  Hudson  Iron  Company,  and  at  its  sole 
expense. " 

The  Stockbridge  Iron  Company  filed  a  general  replication  on 
April  5,  1869. 

The  second  suit  was  a  cross-bill  filed  by  the  Hudson  Iron  Com- 
pany March  i,  1869,  in  which,  after  making  the  same  allegations  of 
fact  as  were  contained  in  the  answer  to  the  original  bill  and  are  above 
quoted,  it  was  further  alleged  that,  by  the  terms  of  the  deed  and  the 
reservation  therein,  the  Stockbridge  Iron  Company  was  entitled  to 
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mine  or  take  ore  from  the  premises  to  be  used  only  in  its  own  fur- 
naces at  Stockbridge;  and  that,  if  by  said  terms  it  was  legally  enti- 
tled to  transfer  to  purchasers  or  assigns  any  right  to  mine  and  take 
ore,  or  was  legally  entitled  to  mine  or  take  ore  for  sale  or  to  be  used 
in  any  other  manner  than  in  its  own  furnaces  at  Stockbridge,  "  the 
language  of  said  reservation  was  inserted  in  said  deed  by  the  mutual 
mistake  of  all  parties  thereto,  and  defeats  the  intention  of  all  said 
parties."  The  prayer  was  for  a  decree  dismissing  the  original  bill 
filed  by  the  Stockbridge  Iron  Company;  for  an  injunction  ;  for  a  ref- 
ormation of  the  deed  so  as  to  conform  to  the  true  intent  of  the  par- 
ties, and  for  general  relief. 

The  Stockbridge  Iron  Company,  in  its  answer,  among  other  things 
denied  that  pending  the  negotiations  it  proposed  to  reserve  to  itself 
only  the  right  to  mine  and  take  sufficient  ore  for  the  use  of  its  said 
furnaces  ;  or  tliat  it  represented,  or  in  any  manner  suggested  to  the 
Hudson  Iron  Company  that  for  the  reasons  stated  in  the  cross-bill, 
or  for  any  other  reason,  iron  could  not  profitably  be  made  at  Stock- 
bridge,  or  that  the  Stockbridge  Iron  Company  would  use  the  ore 
under  its  reserved  right  but  for  a  few  years  at  most ;  or  that  the  Hud- 
son Iron  Company  received  the  deed  with  the  understanding  that  the 
ore  reserved  therein  was  to  be  used  by  the  Stockbridge  Iron  Com- 
pany only  in  its  furnaces  at  Stockbridge  ;  or  that  the  Stockbridge 
Iron  Company,  or  its  directors,  or  the  Hudson  Iron  Company,  or  its 
trustees,  ever  understood  or  intended  that  the  right  to  mine,  reserved 
in  the  deed,  was  restricted  to  the  supply  of  the  furnaces  of  the  Stock- 
bridge  Iron  Company,  as  in  said  bill  alleged  ;  or  that  the  deed  to  the 
Hudson  Iron  Company  and  the  reservation  therein  were  supposed  or 
designed  by  any  of  the  parties  to  effect  such  a  restriction  ;  and  alleged 
that  on  the  contrary  "  it  was  the  design  and  intent  of  these  defend- 
ants and  of  the  plaintiffs,  that  the  right  in  said  deed  reserved  should 
be  of  a  vendible,  alienable,  transmissible  right,  to  be  exercised  and 
enjoyed  at  all  places  and  under  all  circumstances  which  the  interests 
of  these  defendants  or  their  grantees  or  assigns  might  make  desir- 
able." It  also  denied  that  the  extent  of  the  right  to  mine,  reserved 
in  the  deed,  was  in  any  manner  graduated  or  fixed  by  or  in  reference 
to  the  quantity  of  ore  then  being  used  by  the  Stockbridge  Iron  Com- 
pany  at  its  furnaces  ;  alleged  that  without  inspection  of  the  deed  the 
defendarts  could  not  state  by  whom  it  was  drawn,  but  denied  the 
allegations  of  the  bill  as  to  any  objections  to  the  deed  made  by  the 
agent  of  the  Hudson  Iron  Company,  or  that  it  was  finally  received 
by  him  by  reason  of  the  alleged  representations  of  the  parties  repre- 
senting the  Stockbridge  Iron  Company,  or  that  any  such  representa- 
tions were  made  ;  admitted  that  the  deed  was  delivered  on  or  about 
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August  28,  1849,  but  alleged  that  it  was  executed  and  placed  in  the 
hands  of  the  Hudson  Iron  Company  for  examination  about  ten  days 
before  it  was  delivered  ;  and  further  denied  "  that  the  language  of  the 
reservation  in  said  deed  contained  was  inserted  in  said  deed  by  the 
mutual  mistake  of  all  or  any  of  the  parties  thereto,  or  that  the  same 
defeats  the  intention  of  the  parties  to  said  deed  or  any  of  them,  or 
that  the  Hudson  Iron  Company  is  entitled  to  have  said  deed  in  any 
manner  reformed,  or  that  any  facts  exist  which  will  in  any  manner,  in 
law  or  equity,  warrant  or  authorize  any  reformation  thereof."  After- 
ward, by  leave  of  court,  the  answer  was  amended  by  setting  up  the 
Statute  of  Frauds ;  and  on  March  25,  1871,  subject  to  the  objection 
of  the  Hudson  Iron  Company  and  the  revision  of  the  full  court,  by 
alleging  such  laches  on  the  part  of  the  Hudson  Iron  Company  as  to 
debar  it  from  any  reformation  of  the  deed. 

The  Hudson  Iron  Company  filed  a  general  replication  on  June  29, 
1869. 

In  January,  1870,  after  the  decision  reported  in  102  Mass.  45,  the 
following  issue  for  a  jury  was  framed  by  the  court  in  the  second  suit  : 

First  Issue.  "  Did  both  parties  intend  to  insert  in  the  deed,  which 
was  delivered  by  the  Stockbridge  Iron  Company  to  the  Hudson  Iron 
Company  on  the  twenty-eighth  day  of  August,  in  the  year  eighteen 
hundred  and  forty-nine,  a  clause  by  which  the  right  therein  reserved 
to  the  Stockbridge  Iron  Company  to  mine  and  take  ore  from  the 
premises  should  be  limited  and  restricted  to  the  use  and  supply  of  its 
furnaces  in  Stockbridge,  and  was  in  no  event  to  exceed  seven  thou- 
sand five  hundred  tons  annually,  and  was  such  clause  omitted  by  the 
mistake  of  both  the  parties?" 

At  the  hearing  at  which  this  issue  was  framed,  the  Hudson  Iron 
Company  moved  to  include  in  the  order  the  following  additional 
issue  ;  and  the  question  whether  the  motion  should  be  allowed  was 
postponed  for  the  determination  of  the  judge  at  the  jury  trial. 

Second  Issue.  "Was  it  the  understanding,  intent,  and  agreement 
of  both  the  Stockbridge  Iron  Company  and  the  Hudson  Iron  Com- 
pany, that,  by  the  contract  of  purchase  and  sale  between  the  parties 
of  the  lands  and  ore-bed,  the  reservation  to  the  Stockbridge  Iron 
Company  of  the  right  to  take  seven  thousand  five  hundred  tons  of  ore 
annually  at  thirty-seven  and  a  half  cents  per  ton  was  limited  and 
restricted  to  the  use  and  supply  of  the  Stockbridge  Iron  Company's 
furnaces  at  Stockbridge  ;  and  was  the  deed  delivered  by  the  Stock- 
bridge  Iron  Company  and  accepted  by  the  Hudson  Iron  Company  in 
the  belief  and  with  the  understanding  that  the  deed  gave  legal  effect 
to  such  understanding,  intent,  and  agreement.?" 
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The  trial  was  had  at  May  Term,  187 1,  before  Gray,  J.,  who  made 
a  report  thereof,  of  which  the  following  are  the  material  parts  : 

"  It  was  ruled  by  the  presiding  judge  that  the  right  reserved  to  the 
Stockbridge  Iron  Company  in  the  deed  was  not  limited  to  ore  to  be 
used  in  its  own  furnaces,  and  might  be  assigned  by  it  to  any  other 
party.  This  ruling  was  excepted  to  by  the  Hudson  Iron  Company, 
and  the  question  of  its  correctness  is  reported  for  the  determination 
of  the  full  court ' 

"The  Stockbridge  Iron  Company  objected  to  the  submission  of  the 
second  issue  to  the  jury  ;  and  contended  that  a  finding  of  this  issue  in 
the  affirmative,  if  the  first  issue  should  be  answered  in  the  negative, 
would  not  warrant  a  reforming  of  the  deed.  But  both  issues  were 
submitted  to  the  jury,  reserving  the  question  of  the  effect  of  any  find- 
ing thereon  for  the  determination  of  the  full  court." 

The  report  then  set  forth  the  evidence  introduced  by  both  parties, 
and  continued  as  follows  : 

"At  the  close  of  the  whole  evidence  the  Stockbridge  Iron  Com- 
pany contended  that  it  appeared  thereby  that  the  parties  had  agreed 
to  deliver  and  accept  the  deed  in  its  present  form,  after  it  had  been  a 
subject  of  discussion  between  them  which  of  the  constructions  there- 
of, now  contended  for  by  the  parties  respectively,  was  the  true  one ; 
and  that  therefore  a  finding  in  favor  of  the  Hudson  Iron  Company 
upon  the  second  issue  would  not  warrant  a  decree  in  its  favor,  and 
there  was  nothing  to  be  submitted  to  the  jury  upon  that  issue.  But 
the  judge  refused  so  to  rule  as  a  matter  of  law,  and  before  the  begin- 
ning of  the  closing  argument  for  either  party,  he  informed  the  coun- 
sel that  he  should  submit  to  the  jury  the  following 

"  Third  Issue.  *  Was  the  deed  of  the  land  and  ore-bed  delivered 
by  the  Stockbridge  Iron  Company  and  accepted  by  the  Hudson  Iron 
Company  with  the  mutual  intention  and  understanding  that  it  should 
be  and  was  in  its  present  form,  after  the  question  had  been  raised 
and  discussed  between  the  parties  whether  the  reservation  to  the 
Stockbridge  Iron  Company  was  limited,  by  the  terms  in  which  it  was 
expressed  in  the  deed,  to  ore  to  be  used  at  its  own  furnaces  ?  ' 

'*  The  Hudson  Iron  Company  objected  and  excepted  to  the  sub- 
mission of  the  third  issue  to  the  jury,  but  did  not  offer,  or  ask  time 
to  procure,  any  further  evidence. 

"The  Hudson  Iron  Company  contended  that  the  burden  of  proof 
upon  the  issues  framed  on  its  motion  was  the  same  as  in  civil  actions. 
But  the  jury  were  instructed  that  the  ordinary  rule  of  evidence  in  civil 
actions,  that  a  fact  must  be  proved  by  a  preponderance  of  evidence, 

'  The  consideration  of  this  question  by  the  full  court  has  been  omitted. — Ed. 
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did  not  apply  to  such  a  case  as  this  ;  that  the  proof  that  both  parties 
intended  to  have  the  precise  agreement  between  them  inserted  in  the 
deed,  and  omitted  to  do  so  by  mistake,  must  be  made  beyond  a  rea- 
sonable doubt,  and  so  as  to  overcome  the  strong  presumption  arising 
from  their  signatures  and  seals  that  the  contrary  was  the  fact ;  and 
that  in  this  case  proof  beyond  a  reasonable  doubt  was  such  a  degree 
of  proof  as  the  jury  would  act  upon  in  the  most  important  affairs  of 
life,  and  as  would  satisfy  their  judgments  and  consciences  of  the  fact 
to  be  proved.' 

"  The  judge  then  proceeded  to  give  instructions  to  the  jury  upon 
the  law  applicable  to  the  first,  second,  and  third  issues  successively, 
to  which  no  exception  was  taken.  In  these  instructions  the  jury  were 
told  that,  in  order  to  find  for  the  Hudson  Iron  Company  on  the  first 
issue,  they  must  be  satisfied  that  a  clause  had  been  omitted  which  was 
intended  to  be  inserted  ;  but  that  the  second  issue  was  broader,  and 
covered  a  misunderstanding  of  the  legal  effect  of  the  words  used  in 
the  deed. 

"  No  specific  instruction  was  given  or  asked  for  as  to  the  burden  of 
proof  on  the  third  issue  ;  nor  was  the  judge's  attention  called,  nor 
any  exception  alleged,  to  the  omission  so  to  do ;  and  it  was  therefore 
not  deemed  by  him  to  be  open  to  exception,  and  he  refused  to  allow 
such  an  exception  first  alleged  after  verdict. 

"The  jury  answered  the  first  issue  in  the  negative,  and  the  third  in 
the  affirmative,  and  failed  to  agree  upon  the  second. 

"  The  Hudson  Iron  Company,  after  the  return  and  affirmance  of 
the  verdict,  moved  for  a  new  trial,  because  of  the  rulings  upon  the 
construction  of  the  reservation  in  the  deed  in  its  present  form,'  upon 
the  burden  of  proof,'  and  the  submission  of  the  third  issue  to  the 
jury  at  all,  and  because  the  finding  of  the  jury  upon  this  issue  was 
against  evidence  and  the  weight  of  evidence  ";'  but  did  not  offer  any 
new  evidence  upon  this  motion.  The  motion  was  overruled,  and  the 
questions  of  law  presented  by  this  report  are  reserved  for  the  deter- 
mination of  the  full  court,  who  will  make  such  order  or  decree  in  the 
cause  as  justice  and  equity  may  require.  The  question  of  laches  in 
applying  for  a  reforming  of  the  deed  has  not  been  heard  or  tried 
either  by  a  single  justice  or  by  a  jury." 

In  vacation  after  September  Term,  1871,  a  master  was  appointed  to 
find  and  report  the  facts  as  to  any  laches  of  the  Hudson  Iron  Com- 
pany in  bringing  the  cross-bill,  and  also  as  to  any  defense  thereto  by 
reason  of  any  acts,  conduct,  or  claims  of  the  Stockbridge  Iron  Com- 
pany.' 

'  The  consideration  of'this  question  by  the  full  court  has  been  omitted. — En. 


62  STOCKBRIDGE  IRON  CO.  V.  HUDSON  IKON  CO.      [CIIAP.  I. 

On  December  26,  1871,  the  original  suit  of  the  Stockbridge  Iron 
Company  against  the  Hudson  Iron  Company  was  referred  to  the  same 
master  "  to  report  any  evidence  either  party  may  desire  to  submit  as  to 
the  issues  made  by  the  bill  and  answer,  and  as  to  the  understanding  and 
agreement  under  which  the  deed  and  reservation  in  said  bill  set  forth 
were  made  and  accepted,  and  especially  any  evidence  of  the  practical 
construction  put  by  the  parties  upon  said  deed  and  reservation."  At 
the  time  of  this  reference  the  Hudson  Iron  Company  moved  that  the 
second  issue,  submitted  to  and  not  decided  by  the  jury  upon  the  cross- 
bill, should  be  submitted  to  a  jury  upon  the  original  bill,  and  that,  until 
a  finding  thereon,  the  original  bill  should  not  be  heard  by  the  court  or 
referred  to  a  master ;  but  Gray,  J.,  overruled  the  motion,  reserving  his 
ruling  thereon,  by  request  of  the  Hudson  Iron  Company,  for  the  re- 
vision of  the  full  court.' 

Upon  the  coming  in  of  the  two  reports  of  the  master,  both  cases 
were  heard  by  Gray,  J.,  and  together  with  the  facts  and  rulings  thereto- 
fore made  and  reported  upon  the  cross-bill,  were  reserved  for  the  de- 
cision of  the  full  court.  The  Hudson  Iron  Company  objected  to  the 
reservation,  upon  the  same  ground  (of  the  want  of  a  finding  upon  the  sec- 
ond issue)  on  which  it  had  objected  to  the  reference  of  the  original  suit 
to  the  master.  Upon  this  reservation  the  cases  were  argued  together  at 
Boston  in  January,  1872,  before  all  the  judges  but  Colt,  J. 

S.  Bartlett  for  the  Stockbridge  Iron  Company. 

B.  R.  Ctirtis  and  B.  F.  Thomas  ( T.  P.  Fi?igree,  J.  M.  Barker^  and 
R.  Olney  with  them)  for  the  Hudson  Iron  Company. 

Wells,  J.  The  verdict  upon  the  first  issue  defeats  the  position  of 
the  plaintiff"  in  the  cross-bill,  so  far  as  it  rests  upon  the  ground  of  an 
omission  to  insert  in  the  deed  any  clause  or  provision  agreed  upon  or 
intended  to  be  inserted 

At  the  trial,  upon  motion  of  the  plaintiff  in  the  cross-bill,  and  against 
objection  by  the  defendant,  a  second  issue  was  allowed  to  be  submitted 
to  the  jury.  This  issue  presented  in  substance  the  claim  of  the  plaintiff" 
that,  at  the  time  of  the  delivery  of  the  deed,  both  parties  alike  under- 
derstood  that  the  legal  effect  of  its  terms,  as  written,  was  to  restrict  the 
mining  rights  of  the  grantor  to  the  supply  of  its  furnaces  at  Stock- 
bridge  ;  and  that  such  was  in  fact  the  real  agreement  upon  which  the 
deed  was  given  and  accepted. 

The  jury  failed  to  agree  upon  this  issue  ;  and  one  question  to  be  de- 
cided is,  whether  the  court  can  proceed  to  a  decree  until  a  verdict  has 
been  reached  upon  this  issue  also.  The  question  is  twofold  :  ist. 
Whether  the  fact  involved  in  the  issue  is  essential.     2d.  Whether  the 

>  The  consideration  of  this  question  by  the  full  court  has  been  omitted. — Ed. 
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court  may  determine  the  fact  without  a  jury,  upon  the  evidence  as  re- 
ported, together  with  that  taken  and  reported  by  a  special  master  ap- 
pointed for  the  purpose  upon  the  original  bill.' 

The  question  may  be  somewhat  modified  by  the  verdict  of  the  jury 
upon  the  third  issue,  namely,  "  Was  the  deed  of  the  land  and  ore-bed 
delivered  by  the  Stockbridge  Iron  Company  and  accepted  by  the  Hud- 
son Iron  Company,  with  the  mutual  intention  and  understanding  that  it 
should  be  and  was  in  its  present  form,  after  the  question  had  been  raised 
and  discussed  between  the  parties  whether  the  reservation  to  the  Stock- 
bridge  Iron  Company  was  limited,  by  the  terms  in  which  it  was  ex- 
pressed in  the  deed,  to  ore  to  be  used  at  its  own  furnaces  ?  " 

This  issue  was  suggested  by  the  course  of  the  trial,  and  was  submitted 
by  the  presiding  justice  in  order  to  determine  a  question  of  fact,  upon 
the  proof  of  which  the  defendant  insisted  that  the  second  issue  became 
immaterial.  We  are  unable  to  see  that  the  plaintiff  could  have  been 
prejudiced  in  any  way  by  the  direction  of  the  court,  before  the  closing 
arguments,  that  this  additional  question  should  be  passed  upon  by  the 
jury.  It  was  incidental  to,  and  in  no  respect  diverse  from  the  other 
issues  tried.  It  was  in  a  measure  involved  in  the  others.  It  grew  out 
of,  and  would  be  determined  upon  the  same  evidence.  The  plaintiff  did 
not,  at  the  time,  suggest  that  other  or  different  evidence  would  be  appli- 
cable, or  that  it  existed.  The  second  issue  had  been  ordered  upon  the 
plaintiff's  motion,  after  the  parties  had  come  together,  with  their  wit- 
nesses and  proofs,  for  the  trial  of  the  first,  and  against  the  objection  of 
the  defendant.  Upon  that  issue  a  question  of  law  was  raised,  which,  in 
the  judgment  of  the  presiding  justice,  rendered  the  third  issue  proper  and 
expedient  for  its  determination.  The  objection  of  the  defendant  does 
not  appear  to  us  to  be  well  founded  or  reasonable.  The  whole  matter 
was  one  of  judicial  discretion  ;  and  although,  as  such,  it  is  open  to  re- 
vision in  equity,  we  find  no  ground  on  which  the  propriety  of  the  exer- 
cise of  that  discretion  in  this  particular  can  be  fairly  impeached. 

If  the  second  issue  was  immaterial,  or  has  become  so  by  reason  of  the 
findings  of  the  jury  upon  the  other  two  ;  or  if,  for  any  reason,  it  ought 
not  to  have  been  submitted  to  the  jury,  it  is  competent  for  the  court  to 
disregard  it  in  the  further  disposition  of  the  case.  It  becomes  neces- 
sary, therefore,  to  examine  the  precise  position  of  the  case,  and  the  na- 
ture of  the  questions  remaining  undetermined. 

As  it  now  stands,  after  verdict  upon  the  first  and  third  issues,  it  is 
established  that  the  deed  is,  in  form  and  language,  precisely  what  the 
parties  intended  it  should  be ;  that  the  plaintiff  accepted  it  with  full 
knowledge  of  the  form  in  which  its  provisions  were  expressed,  and  that 

'  The  consideration  of  this  question  by  the  full  court  has  been  omitted. — Ed. 
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too  after  discussion  of  the  very  question  whether  it  restricted  the  grantor 
in  the  manner  in  which  it  is  now  claimed  that  it  should  do.  But  it  is 
contended  that  both  parties  then  understood  alike  that  the  deed,  in  its 
present  form,  did  so  restrict  the  defendant ;  and  that  there  was  a  pre- 
vious oral  agreement  between  them  for  the  sale  of  the  land,  by  the  pro- 
visions of  which  the  defendant  was  to  be  so  restricted.  These  questions 
are  presented  by  the  second  issue. 

It  will  be  seen  that  there  -is  a  question  thus  presented  by  both 
branches  of  the  issue,  when  taken  together,  which  is  not  merely  of  a 
mutual  mistake  of  law  as  to  the  construction  and  effect  of  the  deed  ; 
but  whether,  by  reason  of  such  mutual  mistake,  the  deed,  contrary  to 
the  real  intention  of  both  parties,  failed  to  be  a  full  and  complete  exe- 
cution of  the  previous  contract  of  purchase  and  sale.  Such  a  mistake, 
if  there  are  no  legal  objections  to  the  enforcement  of  the  oral  agree- 
ment, will  furnish  sufficient  ground  for  the  interference  of  a  court  of 
equity  to  require  a  rectification  of  the  deed.' 

The  foregoing  proposition  excludes  the  case  of  an  instrument  adopted 
by  the  parties  as  a  modification  of  or  substitute  for  a  previous  agree- 
ment, or  where  it  was  not  intended  fully  or  exactly  to  conform  to  the 
agreement.  It  also  excludes  the  case  of  a  deed  given  and  accepted  as 
the  result  of  previous  negotiations,  where  the  precise  terms  of  the  sale 
and  proposed  conveyance  had  not  been  settled  and  agreed  upon  previ- 
ously, or  otherwise  than  by  the  written  instrument  itself. 

Ui)on  the  ground  of  mistake  it  embraces  only  the  case  of  a  com- 
pleted oral  or  other  precedent  agreement ;  a  deed  intended  to  conform 
to  it  and  carry  it  into  effect  according  to  its  precise  provisions  ;  de- 
livery and  acceptance  of  the  deed  with  the  mutual  supposition  that  it 
did  so  conform  to  the  agreement.  This  ground  of  relief  assumes  that 
the  deed  is  in  form  as  it  was  intended  and  understood  to  be  when  ac- 
cepted ;  the  mistake  consisting  in  the  erroneous  supposition  that  in  fact 
and  legal  effect  it  corresponded  with  the  oral  agreement. 

The  third  issue  is  not  inconsistent  with  this  position  of  the  plaintiff; 
and  the  verdict  upon  it  does  not  render  the  question  presented  by  the 
second  issue  immaterial. 

The  objection  that  the  second  issue  couples  together  two  distinct 
questions  is  not  tenable.  The  issue  in  its  legal  aspect  is  single  ;  though 
it  depends  upon  two  propositions  of  fact,  namely,  a  previously  subsist- 
ing oral  agreement,  and  a  deed  intended  to  carry  the  agreement  into 
effect,  but,  by  mistake  and  misunderstanding  of  the  legal  construction 
of  its  terms,  failing  to  do  so. 

'  Canedy  v.  Marcy,  13  Gray  373  ;  Hunt  v.  Rousmanier,  i  Pet.  i,  13  ;  2  Lead. 
Cas.  in  Eq.,  notes  to  WooUam  r.  Hearn  680;  Story's  Eq.,  §  115;  Kerr  on  Fraud 
and  Mistake  (ist  Am.  ed.)  418-421, 
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Upon  examining  the  plaintiff's  bill  we  do  not  find  any  distinct  or 
sufficient  allegation  of  such  an  agreement  independently  of  the  deed 
itself.  Without  it,  the  fact  that  both  parties  understood  that  the  legal 
construction  and  operation  of  the  deed  would  be  otherwise  than  what 
it  is  now  held  to  be,  would  not  warrant  its  rectification  to  make  it  con- 
form to  that  supposed  meaning.  Mistake  of  law  alone  is  not  sufficient. 
There  must  be  some  agreement  of  the  parties  distinct  from  the  writ- 
ten instrument,  to  which  the  instrument  may  be  made  to  conform.  It 
may  be  otherwise  when  the  alleged  error  is  not  in  respect  of  the  subject 
matter  of  the  contract,  but  in  some  incidental  clause  of  restriction  or 
condition.  But  in  the  present  case  it  affects  the  subject  matter  of  the 
grant. 

Nevertheless,  as  the  defect  of  pleading  has  not  been  taken  advantage  of 
by  demurrer,  nor  presented  as  a  special  objection  to  the  issues,  and  the 
trial  and  argument  have  proceeded  as  if  there  were  sufficient  allegations 
in  the  bill  in  this  particular,  we  are  disposed  to  treat  the  case  accord- 
ingly. The  defect  is  amendable  ;  and  an  amendment  under  such  cir- 
cumstances would  be  allowed,  even  at  this  stage  of  the  proceedings. . . . 

Until  the  remaining  issue  has  been  again  submitted  to  a  jury  by  it- 
self, we  do  not  deem  it  necessary  or  expedient  to  proceed  further  with 
the  original  bill,  or  to  consider  the  several  other  questions  that  have 
been  argued  before  us. 

The  case  will  therefore  stand  for  trial  by  jury  upon  that  issue  in  the 
cross-bill  when  amended  ;  and  in  that  trial  the  facts  established  by  the 
verdict  upon  the  other  two  issues  will  be  taken  as  conclusively  settled 
between  the  parties. 

Ordered  accordingly. 

EDWIN    PITCHER,  Respondent,  v.  MICHAEL  HENNESSEY, 

Appellant. 

In  the   Commission   of  Appeals  of   Nem^  York,  January  Term, 

1872. 

[Reportedin  48  New  York  Reports  415.] 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme  Court 
in  the  Fifth  Judicial  District,  affirming  judgment  in  favor  of  plaintiff  en- 
tered upon  a  verdict.     Action  to  recover  damages  for  alleged  breach  of 
contract.     The  facts  sufficiently  appear  in  the  opinion, 
J.  R.  Swan,  Jr.,  for  the  appellant. 
Waterma7i  6^  Hunt  for  the  respondent. 

Earl,  C.     The  plaintiff  purchased  3,000  bushels  of  wheat  in  Oswego, 
and  he  could  get  no  one,  neither  the  defendant  nor  any  one  else,  to 
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freight  it  for  him.  For  the  purpose,  therefore,  of  securing  the  trans- 
portation of  his  wheat,  he  made  an  agreement  with  the  defendant  to 
purchase  his  boat  for  the  sum  of  $i,8oo,  and  the  defendant  agreed  to 
load  the  wheat  on  the  boat  and  run  the  boat  and  transport  the  wheat  to 
Martinsburg.  The  sale  of  the  boat  and  the  contract  to  load  and  run 
her  were  all  one  entire  agreement,  the  consideration  of  which,  on  the 
part  of  the  plaintiff,  was  the  $i,8oo  to  be  paid  by  him. 

The  plaintiff,  evidentl}',  would  not  have  bought  the  boat  unless  the 
defendant  had  agreed  to  run  her  and  carry  the  wheat,  and  the  defend- 
ant would  not  have  agreed  to  carry  the  wheat  unless  the  plaintiff  had 
bought  the  boat.  This  agreement  was  reduced  to  writing  in  two  sepa- 
rate instruments,  drawn  and  executed  at  the  same  time  and  place,  one 
of  which  was  a  mere  bill  of  sale  signed  by  the  defendant,  transferring 
the  boat  and  her  appurtenances,  and  the  other  was  signed  by  both  par- 
ties and  was  as  follows  : 

"  Michael  Hennessey  is  to  run  boat  T.  Matthews,  this  day  sold  to 
Edwin  Pitcher,  of  Martinsburg,  Lewis  County,  to  the  warehouse  of  said 
Pitcher  on  the  Black  River,  in  Martinsburg,  loaded  at  his,  said  Hen- 
nessey's, expense,  except  the  tolls  and  insurance,  which  said  Pitcher  is 
ito  pay.  Said  boat  to  run  there  with  ordinary  despatch  and  to  start 
immediately.     Risk  of  navigation  assumed  by  said  Pitcher. 

"  M.  Hennessey. 
"  Edwin  Pitcher. 

"Dated  Oswego,  Nov.  22,  1864." 

These  two  instruments  are  to  be  construed  together,  precisely  as  if 
they  were  embodied  in  one. 

By  the  agreement,  as  thus  reduced  to  writing,  the  plaintiff  became  the 
owner  of  the  boat,  and  the  defendant  agreed  to  take  on  a  cargo  and  run 
her  for  the  plaintiff  to  Martinsburg  ;  and  this  he  agreed  to  do  abso- 
lutely, unless  prevented  by  some  "  risk  of  navigation."  He  was  pre- 
vented because  the  boat  was  too  large  to  pass  the  locks  on  the  Black 
River  Canal  with  her  cargo,  and  the  first  question  to  be  determined  is 
whether  the  risk  of  passing  the  locks  was  a  "  risk  of  navigation."  The 
learned  judge  who  wrote  the  opinion  of  the  General  Term  held  that 
these  words  had  a  fixed  legal  signification,  and  meant  the  same  as  perils 
of  the  sea  or  perils  of  navigation.  These  latter  terms  are  held  to  cover 
losses  or  damage  occasioned  by  stress  of  weather,  winds,  waves,  light- 
ning, tempest,  rocks,  sands,  and  other  extraordinary  causes  which  no 
human  care  or  foresight  could  guard  against  or  prevent,'  and  very  Ukely 
they  would  not  cover  this  peril.  But  there  is  no  case  holding  that 
"  risk  of  navigation  "  means  the   same   thing  as  "  perils  of  navigation," 

'  Story  on  Contracts,  §  166  ;  2  Parsons  on  Mar.  Law  219  ;  Angell  on  Car., 
8  168. 
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and  there  is  no  authority  that  I  have  been  able  to  find  defining  or  fix- 
ing the  meaning  of  this  term.  Hence  we  are  to  construe  these  words 
in  the  connection  in  which  they  are  used,  applying  the  ordinary  canons 
of  construction.  We  are  to  consider  the  circumstances  and  condition 
of  the  parties  and  the  objects  they  had  in  view,  and  thus  ascertain,  as 
well  as  we  can,  what  they  meant  by  these  words.  Both  parties  were 
ignorant  of  the  precise  size  of  the  locks,  and  both  undoubtedly  sup- 
posed that  the  boat  could  pass  through  the  locks.  The  plaintiff  owned 
the  boat  and  cargo,  and  the  defendant  was  to  run  the  boat  with  the 
cargo  to  Martinsburg.  The  defendant  was  unwilling  to  bear  the  risks 
which  were  beyond  his  control  and  were  incident  to  navigation  of  the 
canal,  and  these  risks  the  plaintiff  was  willing  to  assume.  If  the  boat 
and  cargo  were  lost  without  the  fault  of  the  defendant  the  loss  was  to 
fall  upon  the  plaintiff.  If  the  defendant  was  prevented  from  reaching 
Martinsburg  with  the  boat  and  cargo  by  the  freezing  of  the  canal  or  any 
other  unforeseen  or  unavoidable  peril  of  navigation,  he  was  to  be  ex- 
cused. He  was  to  be  excused  if  the  canal  should  give  away  or  a  lock 
should  break  without  his  fault.  And  yet,  can  we  hold  that  he  assumed 
the  risk  that  the  canal  or  locks  were  of  sufficient  size  for  his  boat  ? 
Taking  the  relation  and  situation  of  the  parties  into  view,  I  think  that 
it  is  clear  that  the  defendant  meant  only  to  assume  all  the  risks  occa- 
sioned by  the  negligence  and  misconduct  of  himself  and  his  servants, 
and  that  the  plaintiff  meant  to  assume  all  the  risks  attending  upon  the 
navigation  through  the  canal  which  were  beyond  the  control  of  the  de- 
fendant. 

The  plain,  ordinary  meaning  of  the  language  used  admits  of  this  con- 
struction, and  it  seems  to  me  to  be  in  accordance  with  the  presumed 
intention  of  the  parties.  Hence  I  am  of  the  opinion  that  the  court 
erred  in  holding  that  the  defendant  had  and  that  the  plaintiff  had  not, 
by  the  terms  of  the  agreement,  assumed  the  risk  in  question. 

But  if  I  am  wrong  in  this  conclusion,  then  I  think  the  court  erred  in 
not  allowing  proof  for  the  reformation  of  the  contract.  On  the  trial  the 
defendant  claimed  that,  by  the  terms  of  the  written  agreement,  the  risk 
in  question  was  assumed  by  the  plaintiff ;  and  that  if  this  was  not  the 
true  construction  of  the  written  agreement,  then  it  did  not  express  the 
intention  of  the  parties  and  should  be  reformed.  After  the  court  had 
held  that  this  risk  under  the  written  contract  was  not  assumed  by  the 
plaintiff  and  rested  upon  the  defendant,  the  defendant,  (i)  for  the  pur- 
pose of  procuring  a  reformation  of  the  contract  and  (2)  to  explain  any 
ambiguity  there  might  be  upon  the  face  of  said  contract,  and  the  mean- 
ing of  the  words  "  risks  of  navigation  "  as  understood  by  the  parties, 
offered  to  prove  "conversations  which  took  place  between  the  plaintiff 
and  defendant  before  the  execution  of  the  written  contract  between  the 
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parties  which  has  been  given  in  evidence.  That  in  such  conversations 
the  defendant  desired  the  plaintiff  to  furnish  men  and  teams  at  Rome 
to  assist  in  getting  boat  and  cargo  to  Martinsburg,  where  plaintiff 
wanted  the  wheat.  The  defendant  told  the  plaintiff  he  knew  nothing  of 
the  Black  River  Canal  or  the  size  of  its  locks,  and  inquired  of  Mr. 
Pitcher  if  he  knew  the  size  of  the  locks,  and  said  to  him  that  he,  Hen- 
nessey, would  take  no  risk  as  to  the  length  of  the  locks  or  the  freezing 
up  of  the  canal,  and  that  plaintiff  said  he  would  take  those  risks." 

The  counsel  for  the  plaintiff  objected  to  this  evidence,  on  the  ground 
"that  it  was  incompetent  and  immaterial,  and  that  all  conversations 
prior  to  said  contract  were  merged  in  the  written  agreement,  and  that 
there  was  no  ambiguity  upon  the  face  of  the  contract  which  required 
explanation  ;  that  such  testimony  was  incompetent  and  immaterial  for 
the  purpose  of  reforming  the  contract ;  and  that  defendant's  answer  did 
not  present  a  case  or  contain  the  allegations  necessary  for  the  reforma- 
tion of  said  contract."  The  court  overruled  the  offer  and  excluded  the 
evidence,  and  held  and  decided  (i)  that  there  was  no  ambiguity  in  the 
language  of  the  contract  which  admitted  of  or  required  explanation  ; 
(2)  that  all  communications  and  verbal  agreements  between  the  parties^ 
prior  to  the  execution  of  the  written  contract  between  them  in  relation 
to  the  subject-matter  thereof,  were  merged  in  the  written  contract,  and 
could  not  be  proved  to  contradict  or  vary  the  same,  or  give  it  a  mean- 
ing beyond  its  plain  and  obvious  tenor;  (3)  that  the  testimony  was  in- 
admissible for  the  purpose  of  reforming  the  contract,  on  the  ground  that 
no  case  was  presented  by  defendant's  answer  for  a  reformation  of  the 
contract.  It  does  not  allege  the  facts  upon  which  such  reformation 
could  be  made.  The  judge  further  remarked  that,  independent  of  the 
pleadings,  the  reformation  of  a  contract  was  a  matter  of  equitable  juris- 
diction, and  could  not  come  up  before  the  jury.  To  each  of  which 
rulings  and  decisions  of  the  court  the  defendant  excepted. 

The  court  clearly  erred  in  holding  that  the  equitable  defense  or  coun- 
terclaim set  up  by  the  defendant  could  not  be  tried  in  this  action.  That 
it  could  be  is  too  thoroughly  settled  to  admit  of  further  dispute.' 

Hence  if  this  equitable  defense  was  sufficiently  set  up  in  the  answer, 
it  should  have  been  tried  and  determined  by  the  court ;  and  the  next 
question  to  be  considered  is,  whether  the  answer  was  sufficient  to 
authorize  a  reformation  of  the  contract,  and  I  cannot  doubt  that  it 
was.  It  avers  "that  by  the  verbal  agreement  between  the  said  plaintiff 
and  defendant,  in  relation  to  the  delivery  of  said  boat  and  cargo  at 
Martinsburg,  aforesaid,  which   preceded   the  execution  of  said  written 

'  The  New  York  Ice  Company  v.  The  Northwestern  Ins.  Co.,  21  How.  296  ; 
Dobson  z'.  Pearce,  12  N.  Y.  156;  Phillip  v.  Gorham,  17  id.  270;  Bartlett  :. 
Judd,  21  id.  200;  Latin  v.  McCarty,  41  id.  107. 


SEC.  I.]  PITCHER  T.   IlPZJfNESSEY.  G9 

contract,  and  in  pursuance  of  and  in  conformity  with  which  said  verbal 
agreement  the  said  written  contract  was,  as  this  defendant  believes  and 
avers,  by  both  of  said  parties  intended  to  be  and  understood  to  have 
been  drawn,  this  defendant  was  not  to  assume  or  take  any  risk  in  respect 
to  the  size  of  the  said  canal-boat,  as  compared  with  the  size  and  capacity 
of  the  locks  on  the  Black  River  Canal,  through  which  the  said  boat  would 
be  obliged  to  pass  on  the  route  to  Martmsburg,  aforesaid,  or  in  respect 
to  the  practicability  of  passing  the  said  canal-boat  through  said  locks ; 
but,  on  the  contrary,  such  risk,  it  was  understood  by  both  of  said  par- 
ties, should  be,  and  was  understood  by  them  to  have  been,  assumed  by 
the  said  plaintiff,  in  and  by  the  terms  of  the  said  written  contract  for  the 
delivery  of  said  boat  at  Martinsburg,  aforesaid,"  and  prays  that  the  writ- 
ten contract  "be  corrected  and  reformed  by  inserting  therein  a  clause 
or  provision  that  the  risk  of  the  impracticability  of  passing  the  said  boat 
and  cargo  through  the  locks  of  the  Black  River  Canal  be  assumed  by 
the  plaintiff,  should  such  correction  become  necessary  to  attain  justice 
between  the  parties."  The  prayer  for  relief  is  sufficient.  It  indicates 
with  sufficient  certainty  the  correction  or  reformation  desired,  and  I  am 
unable  to  see  why  the  facts  alleged  as  the  ground  for  the  relief  prayed 
for  are  not  also  sufficient.  They  are,  in  substance,  (i)  that  the  parties 
made  a  parol  agreement  by  which  the  defendant  was  not  and  the  plain- 
tiff was  to  assume  the  risk  in  question  ;  (2)  that  both  parties  intended 
this  agreement  should  be  embodied  in  the  written  contract ;  (3)  that 
they  both  understood  it  was  so  embodied  ;  (4)  that  the  contract  was  so 
drawn  that  the  plaintiff  assumed  only  the  risk  of  navigation,  and  this  the 
court  below  held  did  not  include  this  risk.  It  is  true  that  the  answer 
does  not,  in  so  many  words,  aver  any  mistake  ;  but  the  facts  alleged 
clearly  show  a  mutual  mistake  and  point  out  with  entire  certainty  in 
what  the  mistake  consisted.  No  one  could  doubt,  from  the  allegations 
contained  in  the  answer,  the  ground  upon  which  the  reformation  of  the 
contract  was  claimed;  and  the  court  could  see,  from  the  allegations  m 
the  answer,  if  they  were  proved  precisely  as  made,  how  the  contract 
was  to  be  reformed.  What  more  could  be  needed  to  answer  any  rule 
of  pleading?  We  have  then  a  case,  as  made  by  the  answer,  where  a 
mutual  mistake  was  made  in  reducing  the  parol  agreement  to  writing 
and  in  signing  the  written  contract.  In  such  a  case  equity  will  conform 
the  written  instrument  to  the  parol  agreement  which  it  was  intended  to 
embody.  Story,  in  his  Equity  Jurisprudence,  section  115,  says: 
"  Where  an  instrument  is  drawn  and  executed  which  professes  or  is  in- 
tended to  carry  into  execution  an  agreement  previously  entered  into, 
but  which,  by  mistake  of  the  draughtsman,  either  as  to  fact  or  to  law, 
does  not  fulfill  that  intention,  or  violates  it,  equity  will  correct  the  mis- 
take, so  as  to  produce  a  conformity  to  the  instrument."     And  this  Ian- 
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guage  was  taken  from  the  learned  oi^inion   of  Mr.  Justice  Washington, 
in  Hunt  7'.  Rousmanier's  Adm'rs.' 

Parties  to  an  agreement  may  be  mistaken  as  to  some  material  fact 
connected  therewith,  which  formed  the  consideration  thereof  or  induce- 
ment thereto,  on  the  one  side  or  the  other,  or  they  may  simply  make  a 
mistake  in  reducing  their  agreement  to  writing.  In  the  former  case, 
before  the  agreement  can  be  reformed,  it  must  be  shown  that  the  mis- 
take is  one  of  fact  and  mutual ;  in  the  latter  case  it  may  be  a  mistake 
of  the  draughtsman  or  one  party  only,  and  it  may  be  a  mistake  of  law 
or  of  fact,  f^quity  interferes,  in  such  a  case,  to  compel  the  parties  to 
execute  the  agreement  which  they  have  actually  made.  Sometimes  it 
happens  that  parties  agree,  as  in  the  case  above  cited  from  Peters,  to 
carry  out  their  agreement  by  an  instrument  which,  by  their  mistake  of 
the  law,  will  not  effectuate  their  intention.  In  such  a  case  equity  will 
not  reform  the  instrument,  or  substitute  another  instrument  which  will, 
in  law,  give  effect  to  their  intention,  because  they  adopted  and  agreed 
upon  the  particular  instrument,  and  equity  will  not  compel  them  to  ex- 
ecute an  agreement  which  they  never  agreed  to  execute,  and  thus  make 
an  agreement  for  them.  But  in  this  case  the  parties  intended,  accord- 
ing to  the  answer,  to  reduce  their  parol  agreement  to  writing  and  to 
embody  it  in  the  instrument;  and  either  because  they  or  their  draughts- 
man did  not  understand  the  force  of  language,  or  because  some  lan- 
guage which  they  intended  should  have  been  inserted  in  the  instrument 
was  omitted  by  mistake,  their  intention  was  not  carried  into  effect,  and 
the  instrument  failed  to  embody  their  agreement. 

It  is  claimed  on  the  part  of  the  plaintiff  that  if  the  mistake  occurred 
because  both  parties  misunderstood  the  meaning  of  the  terms  "  risk  of 
navigation,"  both  parties  believing  that  these  terms  would  include  the 
risk  in  question,  then  no  reformation  of  the  contract  can  be  had.  This 
claim  is  not  well  founded.  When  parties  have  made  an  agreement,  and 
there  is  no  allegation  of  any  mistake  in  it,  and  in  reducing  it  to  writing 
they,  by  mistake,  either  because  they  did  not  understand  the  meaning 
of  the  words  used  or  their  legal  effect,  failed  to  embody  their  intention 
in  the  instrument,  equity  will  grant  relief  by  reforming  the  instrument 
and  compelling  the  parties  to  execute  and  perform  their  agreement  as 
they  made  it  ;  and  it  matters  not  whether  such  a  mistake  be  called 
one  of  law  or  fact.^ 

Hence  I  conclude  that  the  learned  judge  at  the  Circuit  erred  in  ex- 
cluding proof  of  the  alleged  mistake,  and  in  holding  that  the  equitable 
defense  could  not  be  litigated  at  the  trial.  I  therefore  favor  a  reversal 
of  the  judgments  and  a  new  trial,  costs  to  abide  event. 

All  concur. 

Judgment  reversed. 

'  I  Peters  13.  '  Oliver  v.  the  Mutual  Commercial  Ins.  Co.,  2  Curtis  277. 
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LEWIS  OTTENHEIMER  v.  D.  R.  COOK  et  al. 

In  the  Supreme  Court  of  Tennkssee,  April  Term,  1872. 

S^Reported  in  10  Hiiskell  309.] 

Appeal  from  Chancery  Court  of  Memphis,  VV.  M.  Smith,  C. 

Ayres,  Randolph  o^*  Ramey  for  complainant. 

Belcher  6^  Belcher  for  defendants. 

Campbell,  S.J.,  delivered  the  opinion  of  the  court. 

The  defendants,  D.  R,  Cook  and  S.  A.  Morton,  partners  as  Cook  & 
Co.,  on  the  24th  of  February,  1862,  executed  their  note  to  defendant, 
W.  M.  Taylor,  for  $500.80,  payable  to  his  order  one  day  after  date,  at 
Memphis,  with  interest  at  ten  per  cent.  Afterward  Taylor  endorsed 
it,  payable  to  the  order  of  Lewis  Ottenheimer,  the  complainant,  who 
filed  his  bill  in  the  Chancery  Court  of  Memphis,  alleging  that  the  note 
was  executed  for  the  balance  of  a  debt  due  by  Cook  &  Co.  to  Taylor ; 
that  "  by  mistake  or  inadvertency,"  or  perhaps  in  ignorance  of  the  law, 
"  the  said  note  reserves  on  its  face  ten  per  cent,  per  annum  interest, 
and  is  therefore  void ;  that  it  was  not  the  intention  of  the  parties  to 
violate  the  law,  but  that  they  intended  to  contract  only  for  such  inter- 
est as  the  law  would  allow.  But  if  complainant  is  mistaken  as  to  the 
intention  of  Cook  &  Co.  in  making  said  contract,  then  the  complain- 
ant charges  that  they  fraudulently  imposed  upon  the  defendant,  Taylor, 
and,  by  misrepresentation  and  deceit,  induced  him  to  accept  the  note 
as  legal  and  valid.  By  an  amendment  to  the  bill  complainant  charges 
that  as  assignee  of  defendant  Taylor  he  is  entitled  to  recover  the  orig- 
inal consideration  for  which  said  void  note  was  executed. 

The  prayer  to  the  original  bill  seeks  to  have  the  note  reformed,  so  as 
to  conform  to  the  real  intention  of  the  parties,  and  a  decree  for  the 
sum  due  and  legal  interest.  The  prayer  of  the  amended  bill  is  that  he 
may  have  a  decree  for  the  original  consideration  paid  by  Taylor  to 
Cook  &  Co. 

The  demurrer  to  the  bill  was  overruled,  and  both  Cook  and  Taylor 
answer,  denying  all  the  charges  of  fraud,  but  admit  they  were  ignorant 
at  the  time  the  note  was  executed  that  it  was  unlawful  to  contract  for 
the  payment  of  interest  at  the  rate  of  ten  per  cent,  per  annum,  but  that 
the  contract  was  entered  into  in  good  faith.  There  being  no  truth  of 
fraud  or  misrepresentation,  that  question  is  entirely  out  of  the  way. 

The  doctrine  that  contracts  and  agreements  entered  into,  or  acts 
done  under  a  mistake  or  ignorance  of  the  law,  are  binding  upon  the 
parties,  cannot  be  questioned,  and  is  so  well  settled  in  this  State  by  a 
large  class  of  cases  that  it  is  not  necessary  to  discuss  it  now.  And  it  is 
sufficient  to  say  in  this  connection  that  upon  a  careful  examination  of 
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the  authorities  referred  to  in  complainant's  brief,  to  establish  the  con- 
trary, we  have  found  no  case  in  which  the  court  has  interposed  to  grant 
relief  unless  there  was  either  a  mixed  question  of  law  and  fact,  or  there 
were  circumstances  indicating  fraud,  misrepresentation,  undue  influence, 
or  deceit."  ' 

Let  the  decree  of  the  Chancellor  be  reversed,  the  bill  dismissed,  and 
the  complainant  required  to  pay  the  costs  of  this  court  and  the  court 
below. 


JAMES  H.  BLAKEMAN  v.  TREAT  BLAKEMAN. 
In  the  Supreme  Court  of  Connecticut,  October  Term,  1872. 

\_Reported  in  39  Connecticut  Reports  320.] 

Bill  in  equity  for  the  correction  of  a  deed  of  land,  so  as  to  make  it 
embrace  a  right  of  way  over  the  adjoining  land  of  the  grantor ;  brought 
to  the  Court  of  Common  Pleas  of  Fairfield  County,  and  tried,  on  a  gen- 
eral denial,  before  Brewster,  J.     The  court  found  the  following  facts  : 

The  respondent  was  for  several  years  prior  to  October  11,  1865, 
owner  in  fee  of  the  premises  described  in  the  petition,  between  which 
premises  and  other  land  of  the  respondent  was  a  lane  leading  out  of  the 
highway,  bounding  the  premises  on  the  east,  and  running  west  from  the 
highway. 

On  the  nth  of  October,  1865,  the  respondent  conveyed  to  the  peti- 
tioner by  warranty  deed  the  premises  described  in  the  petition.  The 
deed  conveyed  the  land  "  with  the  privileges  and  appurtenances  there- 
of," but  did  not  in  terms  convey  the  right  of  way  through  the  lane. 
The  consideration  expressed  in  the  deed  was  $900,  which  was  the  true 
consideration. 

Before  the  deed  was  delivered  to  him,  the  petitioner  insisted  that  a 
clause  containing  a  grant  of  a  right  of  way  through  the  lane  should  be 
inserted,  which  the  respondent  refused  to  do,  saying  that  the  right  of 
way  was  a  privilege  which  had  always  belonged  to  the  place,  and  that 
the  words  " privileges  and  appurtenances"  in  the  deed  conveyed  the 
right  of  way  through  the  lane.  The  petitioner  then  went  to  a  magis- 
trate of  considerable  experience,  not  a  lawyer,  residing  in  the  neigh- 
borhood, and  got  him  to  draft  a  special  grant  of  the  right  of  way  in  fee, 
and  the  petitioner  and  the  magistrate  called  upon  the  respondent,  and 
the  former  requested  him  to  execute  the  same,  which  he  declined  to  do, 
saying  that  the  deed  was  all  that  he  was  willing  to  execute,  and  that 
that  was  good  enough  ;  but  he  then  offered  to  execute  a  grant  of  such 

'  Only  so  much  of  the  opinion  is  given  as  relates  to  this  question. — Ed. 
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riglit  of  way  during  his  own  life,  upon  condition  that  the  petitioner 
should  share  the  expense  of  maintaining  the  gate  which  led  into  the 
same  from  the  highway,  and  drew  up  a  paper  to  that  effect,  which  the 
petitioner  refused  to  accept.  The  petitioner  then,  believing  that  the 
deed  conveyed  a  right  of  way  in  fee,  accepted  the  same,  paid  the  re- 
spondent $900,  which  was  the  price  agreed,  and  went  into  possession 
of  the  premises.  The  magistrate  employed  by  the  petitioner  was  pres- 
ent during  the  whole  of  the  interview,  and  took  the  acknowledgment  of 
the  deed.  The  petitioner  and  respondent  were  men  of  average  business 
capacity,  but  the  respondent  at  the  time  of  the- execution  of  the  deed 
was  more  than  eighty  years  old.  They  had  for  many  years  lived  in  the 
same  neighborhood,  and  were  well  acquainted  with  each  other.  Neither 
of  them  was  a  lawyer,  nor  had  either,  so  far  as  appeared  from  the  evi- 
dence, been  accustomed  to  be  consulted  about  the  business  affairs  of 
others. 

The  lane  had  been  used  for  many  years  as  the  only  way  to  go  to  and 
from  a  barn  standing  near  it  on  the  premises  deeded  to  the  petitioner. 
It  is  the  only  convenient  way  to  the  barn  from  the  highway,  although 
the  same  is  accessible  by  going  over  the  land  of  the  petitioner,  but  the 
way  is  much  more  steep  than  by  the  lane. 

The  right  of  way  through  the  lane  did  not  pass  by  the  deed,  the  re- 
spondent being  at  the  time  of  the  sale  the  owner  of  both  the  servient 
and  dominant  estates.  Both  of  the  parties  and  the  magistrate  knew  at 
the  time  of  the  execution  of  the  deed,  and  during  the  making  of  the 
contract,  that  the  respondent  was  the  owner  of  the  estates,  dominant 
and  servient,  but  both  the  parties  and  the  magistrate  were  ignorant  of 
the  legal  effect  of  such  ownership  on  the  right  of  way. 

The  petitioner  used  the  lane  from  the  nth  day  of  October,  1865,  to 
the  summer  of  187 1,  supposing  that  he  had  a  right  by  the  deed  so  to 
do,  when  it  was  closed  up  by  the  respondent.  The  respondent  closed 
the  lane  because  the  petitioner  asserted  the  right  of  way  under  the  deed, 
and  had  not  kept  up  the  gate.  He  had  made  no  objection  to  the  use  of 
the  lane  by  the  petitioner  until  the  latter  asserted  such  claim,  and  upon 
the  trial  did  not  deny  the  petitioner's  right  to  use  the  lane,  or  object  to  the 
use  of  the  same  by  the  petitioner  during  the  lifetime  of  the  respondent, 
if  the  gate  was  kept  up. 

There  was  no  fraud  on  the  part  of  the  respondent  proved  or  claimed. 
The  right  of  way  is  worth  to  the  respondent  one  hundred  and  fifty  dol- 
lars. 

Both  parties  supposed  at  the  time  the  deed  was  given  that  it  conveyed 
a  right  of  way  through  the  lane,  and  the  petitioner  would  not  have  taken 
the  deed  and  paid  the  sum  which  he  did  but  for  his  belief  that  a  right 
of  way  in  fee  was  conveyed  by  the  deed.     The  respondent  did  not  in- 
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tend  to  make  any  express  grant  of  the  way  in  fee  by  the  deed,  or  any 
warranty  thereof  binding  on  himself  and  his  heirs,  but  repeatedly  refused 
to  so  convey. 

It  appeared  from  the  conversation  of  the  parties  at  the  time  of  the 
execution  of  the  deed,  and  from  other  conversations  before  and  after, 
and  from  the  papers  drawn  up  and  unexecuted,  that  there  was  in  the  mind 
of  the  respondent  some  distinction  between  a  grantor's  liability  in  regard 
to  a  way  appurtenant,  and  a  way  expressly  granted  in  a  deed  ;  the  for- 
mer way,  he  supposed,  passed  by  the  deed  ;  the  latter  he  was  unwilling, 
and  did  not  intend  to  grant.  This  distinction  was  not  made  known  to 
the  petitioner  in  any  other  way  than  by  the  above  facts. 

The  evidence  showing  the  mistake  was  entirely  unwritten  evidence, 
being  the  parol  testimony  of  the  petitioner  and  his  father,  and  the  re- 
spondent did  not  admit,  but  denied  that  he  at  any  time  told  the  peti- 
tioner that  he  could  have  any  right  of  way  by  the  deed.  It  was  known 
to  the  petitioner  at  the  time  the  deed  was  executed  and  before  that  the 
respondent  owned  the  lane  and  the  land  on  both  sides  of  it. 

And  the  petitioner  claimed,  as  matter  of  law  on  these  facts,  that  the 
mutual  mistake  in  respect  to  the  supposed  conveyance  of  the  right  of  way 
entitled  the  petitioner  to  the  reformation  prayed  for.  And  the  respon- 
dent, as  a  matter  of  law,  claimed  the  contrary.  The  court  decided 
against  the  claim  of  the  petitioner  and  dismissed  the  petition.  The  pe- 
titioner thereupon  filed  a  motion  for  a  new  trial  for  error  in  this  deci- 
sion of  the  court. 

G.  H.  Hollister  and  Sanford  in  support  of  the  motion. 

De  Forest,  contra. 

Butler,  C.J.  The  petitioner  purchased  and  the  respondent  sold 
the  tract  of  land  in  question  for  a  consideration  which  covered  a  right  of 
way  through  the  lane,  and  which  would  not  have  been  paid  for  the  land 
alone.  It  does  not  expressly  appear,  but  I  think  it  is  fairly  to  be  im- 
plied, that  there  had  been  an  appurtenant  right  of  way,  which  had  ceased 
by  operation  of  law.  The  respondent  represented  to  the  petitioner  that 
such  a  way  still  existed  and  would  pass  by  virtue  of  the  clause  in  rela- 
tion to  privileges  and  appurtenances  in  the  deed,  and  the  petitioner 
took  the  deed  relying  upon  the  truth  of  that  representation.  Both  par- 
ties were  mistaken  then  in  relation  to  the  fact  of  the  existence  of  the 
way — a  mutual  mistake.  There  was  no  mistake  as  to  the  legal  effect 
of  the  deed,  for  it  would  have  conveyed  the  appurtenant  way,  if  in  ex- 
istence, and  in  fee,  if  such  a  way  could  be  conveyed  in  fee. 

The  law  is  so  that  an  appurtenant  right  of  way  cannot  exist  where 
both  tracts  are  owned  by  the  same  person.  Of  this  the  parties  were 
ignorant,  and  the  effect  of  the  union  of  the  estates  and  the  destruction 
of  the  way  thereby  did  not  enter  into  their  contemplation.    The  respond- 
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ent  sold  then,  and  the  defendant  bought,  an  extinct  thing,  both  sup- 
posing it  to  be  existent,  and  both  ignorant  that  from  the  nature  of  the 
case,  and  as  matter  of  law,  the  object  could  not  exist.  There  was  not 
here  a  mistake  as  to  the  legal  effect  of  a  deed,  but  a  mistake  as  to  the 
existence  of  a  part  of  the  subject-matter  of  it.  Nor  was  there  a  mistake 
as  to  the  nature  and  operation  of  any  known  or  contemplated  prin- 
ciple of  law  operative  upon  the  contract.  There  was  superadded  to 
the  mistake  of  fact  ignorance  of  a  principle  of  law  which,  if  known 
and  contemplated,  would  have  prevented  the  mistake  under  which  the 
parties  acted. 

We  think  the  petitioner  was  entitled  to  relief  and  the  Court  of  Com- 
mon Pleas  is  so  advised. 

In  this  opinion  the  other  judges  concurred. 


ROGERS  V.  INGHAM. 
In  the  Court  of  Appeal,  July  i8,  1876. 

\_Reported  in  Laiv  Reports,  3  Chancery  Division  351.] 

John  Ingham,  by  his  will,  bequeathed  the  residue  of  his  estate  to 
W.  Taylor  and  W.  Ingham  upon  trust  to  divide  the  same  between  his 
children  and  their  children  as  therein  mentioned.  He  died  in  1847, 
and  his  will  was  proved  by  W.  Taylor  and  W.  Ingham.  In  1866  Mary 
Rogers,  one  of  the  testator's  children  who  had  under  the  will  an  estate 
for  life  in  one-fourth  of  the  estate,  died,  leaving  her  surviving  two  chil- 
dren, Martha  Rogers  and  R.  R.  Rogers,  and  also  Thomas  Wheatley, 
husband  and  administrator  of  Hester  Wheatley,  another  child  who  had 
died  in  the  lifetime  of  Mary  Rogers.  W.  Ingham,  who  had  survived 
W.  Taylor,  paid  the  interest  in  that  one-fourth  of  the  estate  for  some 
time  equally  between  Martha  Rogers  and  R.  R.  Rogers,  being  of  opin- 
ion that  the  share  of  Hester  Wheatley  had  gone  to  them  as  survivors, 
and  after  the  death  of  R.  R.  Rogers  he  paid  the  interest  to  Martha 
Rogers  as  surviving.  W.  Ingham  then  died,  and  J.  W.  Ingham  took 
out  letters  of  administration  to  his  estate.  J.  W.  Ingham  took  the 
opinion  of  counsel  on  the  will,  and  was  advised  that  the  share  of  Hester 
Wheatley  did  not  survive,  but  had  become  vested  in  her  and  passed  to 
her  husband  as  administrator,  and  consequently  that  the  interest  had 
been  paid  to  Martha  Rogers  in  error.  Her  solicitors  took  the  opinion 
of  another  counsel,  and  wrote  to  the  solicitors  of  J.  W.  Ingham  as  fol- 
lows : 

"  We  have  taken  an  opinion  on  this  matter,  and  may  as  well  state  it 
confirms  the  opinion  of  your  counsel,  but  whether  our  client  will  be 
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satisfied  or  not  with  it  we  cannot  say.  It  is  certainly  a  very  great  dis- 
appointment to  her,  and  will  be  very  hard  indeed  should  Mr.  Ingham 
and  Mr.  Wheatley  insist  on  making  the  deductions  you  proi)ose. 
Surely  Mr.  Wheatley  will  not  look  for  the  whole  of  the  arrears  of  interest 
being  paid  to  him.  You  must  admit  it  is  a  very  hard  case  as  far  as 
Mrs.  Rogers  is  concerned.  Will  you  kmdly  see  your  clients  and  write 
us  what  they  are  inclined  to  do,  and  we  will  endeavor  to  bring  the  mat- 
ter to  a  conclusion  at  the  end  of  the  week." 

The  solicitors  of  Mr.  Ingham,  however,  made  out  an  account  of  the 
whole  estate,  debiting  Martha  Rogers  with  interest  as  paid  to  her  in  mis- 
take, making  ^274  16^.  ^d.  as  due  to  her  from  the  estate  of  John  Ingham. 
Some  more  letters  as  to  the  accounts  passed,  and  on  the  2d  of  July, 
1873,  ^  check  for  ;^2  74  \6s.  -jd.  was  sent  for  Martha  Rogers,  and  the 
receipt  was  acknowledged  by  her  solicitors.  At  the  same  time  ^454 
15X.  T,d.  was  paid  to  Thomas  Wheatley  as  the  share  of  Hester  Wheatley, 
with  the  arrears  of  interest  paid  to  Martha  Rogers  as  by  mistake. 

On  the  14th  of  June,  1875,  Martha  Rogers  filed  her  bill  against  J. 
W.  Ingham  and  Thomas  Wheatley,  stating  the  will  of  W.  Ingham,  and 
submitting  that  on  the  true  construction  of  the  will  the  share  did  not 
vest  in  Hester  Wheatley,  but  passed  to  R.  R.  Rogers  (to  whom  Martha 
Rogers  was  administratrix)  and  Martha  Rogers  as  surviving,  and  pray- 
ing that  Thomas  Wheatley  might  be  ordered  to  repay  the  same  with 
interest. 

The  suit  came  on  for  hearing  before  Vice-Chancellor  Hall  on  the 
13th  of  January,  1876. 

Dickinson,  Q.C.,  and  Eyre  Thompson  for  the  plaintiff. 

Hastings,  Q.C  ,  and  Hanson  for  Wheatley. 

Hall,  V.C.  It  appears  to  me  that  the  plaintiff  is  not  entitled  to 
recall  the  money  which  was  paid  over  to  the  defendant  Wheatley  under 
the  circumstances  which  are  disclosed  in  his  answer.  [His  lordship 
then  stated  the  facts  of  the  case.]  There  being  a  family  dispute  be- 
tween the  parties  as  to  the  true  construction  of  this  will,  in  order,  no 
doubt,  to  avoid  litigation,  the  fund  was  divided  in  a  given  way.  That 
having  taken  place  on  the  2d  of  July,  1873,  upon  the  12th  of  August, 
1875,  two  years  afterward,  this  bill  is  filed  to  raise  the  question  of  con- 
struction which  had  been  the  subject  of  discussion  between  the  parties, 
and  upon  which  two  opinions  had  been  taken,  these  two  opinions  agree- 
ing as  to  the  construction  of  the  will. 

There  has  up  to  this  time  been  no  judicial  determination  to  the  con- 
trary, and  I  think  that  the  court  should  not,  under  the  circumstances, 
put  a  judicial  construction  upon  the  will.  It  seems  to  me  that  the  fund 
was  divided  as  a  matter  of  arrangement  between  the  parties,  and  that  hav- 
ing taken  place  more  than  two  years  before  the  bill  was   filed,  I  ought 


SEC.  I.]  ROGERS   V.  IJS^GHAM.  77 

r/)t  to  give  the  assistance  of  this  court  for  the  propose  of  recalh'ng  that 
fund  from  the  defendant,  who  received  it  upon  the  faith  and  footing  of 
what  took  place  on  that  occasion.  This  has  been  acquiesced  in,  and 
the  executor  has  been  permitted  to  distribute  the  fund  accordingly, 
which  fund,  for  aught  I  know,  Wheadey  may  have  spent,  and  may  not 
be  in  a  position  to  restore.  Under  these  circumstances,  it  appears  to 
me  that  the  plaintiff's  case  fails,  and  taking  that  view,  it  is  not  neces- 
sary for  me  to  determine — nor  do  I  determine — what  is  the  true  con- 
struction of  the  will. 

The  plaintiff  appealed,  and  the  appeal  came  on  to  be  heard  on  the 
i8th  of  July,  1876. 

Dickinson^  Q  C,  and  Eyre  Tkompsoti  for  the  appellant. 

Hastings,  Q.C.,  and  Hanson  for  the  defendant  Wheatley. 

James,  L.J.  I  am  of  opinion  that  the  judgment  of  the  Vice-Chan- 
cellor  ought  to  be  affirmed. 

In  arriving  at  that  conclusion  I  entirely  put  aside  anything  that  has 
been  said  about  any  supposed  or  conditional  consideration  connected 
with  the  matter.  It  really  is  to  be  looked  at  as  between  the  two  per- 
sons who  alone  are  now  in  litigation  before  us,  that  is,  the  plaintiff  on 
the  one  part,  and  Wheatley  on  the  other  part;  and  the  greater  portion  of 
the  argument  seems  to  me  to  be  disposed  of  by  this  consideration,  that 
there  really  is  no  question  of  trust,  trust  estate,  or  trust  money  to  be 
dealt  with.  When  a  trustee,  by  the  direction  or  with  the  authority  of 
his  cestui  que  trust,  pays  money  to  a  third  person,  no  matter  under  what 
claim  of  right  or  under  what  circumstances,  it  is  exactly  the  same  as  if 
the  cestui  que  trust  had  received  the  money  from  the  trustee,  and  had 
herself  paid  it  to  that  person.  It  is  simply  a  question  of  money  paid  by 
the  lady,  or  by  the  lady's  direction,  out  of  money  of  hers  which  the 
trustee  had  in  hand  to  a  person  who  said  that  he  had  a  claim  to  the 
money. 

That  being  so,  it  is  reduced,  as  it  appears  to  me,  to  a  mere  action 
for  money  had  and  received,  and  it  is  the  same  as  if  A,  through  a  third 
person,  had  paid  money  to  B,  thinking  that  B  was  entitled  to  it,  B 
thinking  also  that  he  was  entitled  to  it;  there  having  been,  as  it  is  now 
said,  a  mistake  of  law  which  was  common  to  both  parties.  No  author- 
ity whatever  has  been  cited  to  us  in  support  of  the  proposition  that  an 
action  for  money  had  and  received  would  lie  against  a  person  who  has 
received  money  from  another,  with  perfect  knowledge  of  all  the  facts 
common  to  both,  merely  because  it  was  said  that  the  claim  to  the 
money  was  not  well  founded  in  point  of  law.  Of  course  cases  of  that 
kind  must  have  continually  occurred,  and  yet  no  case  has  been  pro- 
duced in  which  a  suit  of  this  kind  has  succeeded.  And  really  when  it 
is  treated  as  the  common  case  of  money  paid  to  B  under  a  mistake,  the 
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law  on  the  subject  was  exactly  the  same  in  the  old  Court  of  Chancery  as 
in  the  old  courts  of  common  law.  There  were  no  more  equities  affecting 
the  conscience  of  the  person  receiving  the  money  in  the  one  court  than 
in  the  other  court,  for  the  action  for  money  had  and  received  proceeded 
upon  equitable  considerations.  Here  the  money  has  got  into  the  hands 
of  one  person,  and  he  received  it  honestly,  with  no  mistake  on  his  part, 
and  no  mistake  on  the  part  of  the  lady  or  of  the  trustee,  the  intermedi- 
ate hand  through  whom  the  money  passed  and  by  whom  it  was  actually 
paid. 

I  have  no  doubt  that  there  are  some  cases  which  have  been  relied 
on,  in  which  this  court  has  not  adhered  strictly  to  the  rule  that  a  mis- 
take in  law  is  not  always  incapable  of  being  remedied  in  this  court;  but 
relief  has  never  been  given  in  the  case  of  a  simple  money  demand  by 
one  person  against  another,  there  being  between  those  two  persons  no 
fiduciary  relation  whatever,  and  no  equity  to  supervene  by  reason  of  the 
conduct  of  either  of  the  parties. 

It  is  said  that  there  have  been  two  cases  of  that  kind.  In  Bingham  v. 
Bingham  '  a  man  was  held  to  be  entitled  to  get  his  money  back  when  he 
had  paid  it  for  a  conveyance  of  his  own  land  from  another  person. 
It  was  held  in  that  case  that  he  was  entitled  to  recover  back  the 
money  because  he  had  not  the  consideration  for  which  he  had  bar- 
gained. The  other  case  is  Davis  v.  Morier,''  where  the  relation  of 
trustee  and  cestui  que  trust  existed  between  the  parties  ;  but  when  the 
facts  of  that  case  come  to  be  looked  into,  the  person  who  received 
the  whole  income  of  the  fund  on  trust  to  apply  the  same  properly, 
and  who  was  the  trustee,  retained  to  himself  all  except  ;^5oo  a  year, 
and  it  appeared  that  the  p^5oo  a  year  was  not  all  that  he  ought  to 
have  paid  to  the  cestui  que  trust,  and  that  being  so  the  Vice-Chancel- 
lor, Knight  Bruce,  directed  an  inquiry ;  first,  as  to  whether  he  had  re- 
tained more  than  he  ought  to  have  retained,  and  secondly,  under  what 
circumstances  and  whether  the  other  cestui  que  trust  had  in  any  man- 
ner assented  to  such  retainer,  that  is  to  say,  had  acquiesced  in  it  so 
as  to  show  whether  they  had  given  it  up.  Therefore  there  was  there 
a  question  of  a  cestui  que  trust  against  a  trustee,  which  trustee,  no 
doubt  under  mistake,  had  retained  trust  money  in  his  own  possession. 

That  is  the  nearest  case  that  I  have  been  able  to  find  to  the  case 
now  before  us,  but  that  case  is  far  from  establishing  the  proposition 
contended  for.  If  that  proposition  were  true  in  respect  to  this  case  it 
must  be  true  in  respect  to  every  case  in  the  High  Court  of  Justice  where 
money  has  been  paid  under  a  mistake  as  to  legal  rights,  and  it  would 
open  a  fearful  amount  of  litigation  and  evil  in  the  cases  of  distribu- 

'  I  Ves.  Sen.  126.  *  2  Coll.  303. 
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tion  of  estates,  and  it  would  be  difificult  to  say  what  limit  could  be 
placed  to  this  kind  of  claim,  if  it  could  be  made  after  an  executor  or 
trustee  had  distributed  the  whole  estate  among  the  persons  supposed 
to  be  entitled,  every  one  of  them  having  knowledge  of  all  the  facts, 
and  having  given  a  release.  The  thing  has  never  been  done,  and  it 
is  not  a  thing  which  in  my  opinion  is  to  be  encouraged.  Where  people 
have  a  knowledge  of  all  the  facts,  and  take  advice,  and  whether  they 
get  proper  advice  or  not,  the  money  is  divided  and  the  business  is  set- 
tled, it  is  not  for  the  good  of  mankind  that  it  should  be  reopened  by 
one  of  the  parties  saying  :  "  You  have  received  your  money  by  mis- 
take, I  acquiesced  in  your  receipt  of  it  under  that  mistake,  and,  there- 
fore, I  ask  you  to  give  it  to  me  back."  I  am  of  opinion,  therefore,  that 
the  decision  of  the  Vice-Chancellor  is  perfectly  correct  and  ought  to  be 
affirmed. 

Mellish,  LJ.  I  am  entirely  of  the  same  opinion.  There  is  no 
doubt  as  to  the  rule  of  law  that  money  paid  with  a  full  knowledge  of 
all  the  facts,  although  it  may  be  under  a  mistake  of  law  on  the  part  of 
both  parties,  cannot  be  recovered  back  ;  and  I  think  it  is  equally  clear 
that,  as  a  general  rule,  the  Court  of  Equity  did  not  in  such  cases  inter- 
fere with  the  courts  of  law.  Nothing,  in  my  opinion,  would  be  more 
mischievous  than  for  us  to  say  that  money  paid,  for  instance,  under  a 
mercantile  contract,  according  to  the  construction  which  the  parties 
themselves  put  upon  that  contract,  might,  years  afterward,  be  recovered, 
because,  perhaps,  some  court  of  justice  upon  a  similar  contract  gave  to 
it  a  different  construction  from  that  which  the  parties  had  put  on  it.  I 
think  there  is  no  doubt  that  the  rule  at  law  is  in  itself  an  equitable  and 
just  rule  which  is  not  interfered  with  by  courts  of  equity  ;  but,  on  the 
other  hand,  I  think  that,  no  doubt,  as  was  said  by  Lord  Justice  Turner, 
"  This  court  has  power  (as  I  feel  no  doubt  that  it  has)  to  relieve  against 
mistakes  in  law  as  well  as  against  mistakes  in  fact"  ;  '  that  is  to  say,  if 
there  is  any  equitable  ground  which  makes  it,  under  the  particular  facts 
of  the  case,  inequitable  that  the  party  who  received  the  money  should 
retain  it. 

Now,  is  there  any  such  ground  in  this  case  ?  It  appears  that  there 
was  a  trustee  in  possession  of  a  fund  which  belonged  either  to  the 
plaintiff  or  to  the  defendant.  All  the  facts  were  perfectly  well  known  ; 
the  trustee  was  in  communication  with  both  parties  ;  both  parties  were 
well  aware  that  the  question  was  then  to  be  decided  ;  the  plaintiff's 
attention  and  the  attention  of  the  plaintiff's  legal  advisers  were  called 
to  all  the  facts  and  circumstances  ;  she  took  advice  upon  the  point,  and 
she  and  her  advisers  being  all  of  them  aware  that  if  she  had  not  as- 
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sented  to  the  view  that  the  trustee  took,  the  natural  conseciuence  would 
be  that  the  money  would  have  been  paid  into  court  under  the  Trustee 
Relief  Act,  and  that  she  would  have  been  obliged  to  have  the  question 
then  decided.  Therefore,  having  all  the  facts  before  her,  and  before 
her  solicitors,  and  being  advised,  she  thinks  it  better  for  her  not  to  contest 
the  matter,  but  to  allow  it  to  be  settled  in  that  way  ;  and  there  is  no 
doubt  that  she  was  advised  properly.  Thereupon  the  money  was  di- 
vided, and,  of  course,  would  not  be  paid  into  court,  and  the  matter 
would  not  be  litigated.  Then  the  question  is,  whether  a  person  who 
has  acted  in  this  way  is  now  entitled,  because  she  has  changed  her 
mind,  to  litigate  this  question,  which  before  she  had  been  advised  and 
had  determined  not  to  litigate.  It  seems  to  me  that  it  would  be  con- 
trary to  the  ordinary  rule  of  law  ;  and  that  the  defendant  is  entitled  to 
say,  "  I  received  this  money  believing  it  to  be  my  own  ;  the  person  by 
whose  direction  it  was  paid  was  the  counter-claimant  against  me ;  she 
knew  all  the  facts,  and  elected  at  the  time  not  to  litigate  the  question, 
and  therefore  I  have  received  the  money  just  as  if  the  question  had 
been  determined  in  open  court."  In  my  opinion,  it  would  be  most 
unsafe  to  estates  in  general  if  we  were  to  hold  in  a  case  of  this  kind 
that  money  paid  under  those  circumstances  could  be  got  back  ;  I  agree, 
therefore,  with  the  Lord  Justice  in  thinking  that  the  judgment  of  the 
Vice- Chancellor  ought  to  be  aflfirmed. 

Baggali.ay,  J.  a.  I  am  of  the  same  opinion,  and  I  merely  wish  to 
add  that  while  I  give  a  general  assent  to  the  passage  in  the  judgment 
of  Lord  Brougham,^  which  has  been  referred  to  in  the  course  of  the 
argument,  in  which  he  expressed  himself  to  the  effect  that  cases  might 
arise  in  which  it  would  be  the  duty  of  the  court  to  relieve  against 
an  error  of  law,  I  do  not  think  that  the  present  is  a  proper  case  for  the 
application  of  such  a  principle. 

James,  L.J.     The  appeal  will  be  dismissed  with  costs. 


SNELL  V.  INSURANCE  COMPANY. 

In  the  Supreme  Court  of   the  United  States,  October 
Term,   1878. 

[^Reported  in  98  United  States  Reports  85.] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
ern District  of  Illinois. 

This  was  a  suit  in  equity  instituted  by  Thomas  Snell,  Samuel  L. 
Keith,  and  Abner  Taylor,  partners  under  the  firm  name  of  Snell,  Taylor 
&  Co.,  to  reform  a  certain  policy  issued  by  the  Atlantic  Fire  and  Ma- 
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rine  Insurance  Coii)[jany  of  Providence,  insiuing  Samuel  L.  Keith  from 
December  6,  1865,  at  noon,  to  January  7,  1866,  at  noon,  against  loss 
or  damage  by  fire  on  220  bales  of  cotton,  described  as  "stored  in  open 
shed  at  West  Point,  Miss.;  loss,  if  any,  payable  to  Messrs.  Keith,  Snell 
&  Taylor." 

The  material  allegations  in  the  bill  are  as  follows  :  That  said  firm, 
on  December  6,  1865,  were  the  owners  of  220  bales  of  cotton,  worth 
more  than  $50,000,  stored  at  West  Point,  Miss.,  awaiting  transporta- 
tion to  some  northern  market;  that  Keith  applied  in  behalf  of  his  firm 
to  Holmes  &  Bro.,  general  insurance  agents  at  Chicago,  representing 
several  companies,  including  the  defendant,  to  procure  insurance  upon 
all  the  cotton,  for  the  benefit  of  the  firm,  in  the  sum  of  $49,500,  dur- 
ing such  time  as  it  remained  at  West  Point,  which  time  was  uncertain, 
in  view  of  the  difficulties  of  transportation  ;  that  Holmes  &  Bro.,  the 
duly  accredited  and  authorized  agents,  among  others,  of  the  defendant, 
did  agree  with  Keith,  acting  for  and  in  behalf  of  his  firm,  to  make, 
grant,  and  secure  insurance  in  the  companies  by  them  represented  on 
this  cotton  in  the  sum  of  $49,500,  while  it  was  stored  at  West  Point  and 
until  shipped  to  a  northern  market,  and  to  receive  a  premium  of  one 
per  cent,  on  the  total  amount  insured,  to  wit,  $495,  which  sum  Keitk 
agreed  to  pay  Holmes  &  Bro.,  provided  the  time  for  the  insurance  did 
not  exceed  one  month,  but  to  have  a  decreased  rate  if  the  time  ex- 
ceeded one  month,  the  agreed  rate  to  be  paid  by  Keith  when  the  cot- 
ton was  removed  from  West  Point,  when  the  extent  of  the  insurance 
could  be  definitely  fixed  ;  that  on  December  6,  1865,  Holmes  &  Bro., 
with  intent  to  carry  this  agreement  into  effect,  caused  to  be  made  sev- 
eral policies  in  different  companies,  among  them  the  policy  sued  on, 
making  an  aggregate  insurance  of  $49,500,  and  after  the  loss  occurred 
notified  Keith  to  pay,  and  he  did  pay,  the  sum  of  $495,  the  premium 
on  the  whole  amount  insured,  $80  of  which  was  paid  to  and  received 
by  the  defendant  for  and  on  account  of  his  firm  and  in  pursuance  of 
the  agreement  with  Holmes  &  Bro.;  that  the  policy  sued  on  remained 
in  the  possession  of  Holmes  &  Bro.  until  some  time  after  the  loss  ;  that 
after  the  loss  and  before  any  application  to  adjust  the  same  was  made 
Holmes  &  Bro.,  with  the  intent  to  carry  out  the  agreement  that  the  cot- 
ton should  be  insured  until  its  shipment  from  West  Point,  filled  up  the 
policy  so  that  by  the  terms  thereof  the  insurance  extended  from  De- 
cember 6,  1865,  until  January  7,  1866,  at  noon  ;  that  Keith  was  assured 
by  Holmes  &  Bro.,  when  the  insurance  was  taken,  that  it  was  not  neces- 
sary that  the  policy  should  state  in  terms  that  the  insurance  was  for  and 
on  account  of  Snell,  Taylor  &  Co.,  and  that  the  firm  would  be  as  fully 
protected  and  the  loss  would  be  as  promptly  paid  as  if  the  policy  had 
expressly  stated  that  the  insurance  was  for  and  on  its  account ;  that, 
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relying  on  those  assurances  and  ignorant  that,  by  the  terms  and  legal 
effect  of  the  terms  employed,  no  other  interest  in  the  cotton  was  insured 
except  his,  Keith  took  the  policy  into  his  possession  in  the  full  belief 
that  it  covered  the  entire  interest  of  the  firm  ;  that  soon  thereafter,  upon 
being  advised  to  the  contrary  by  his  attorney,  he  demanded  of  the  in- 
surance agents  that  the  policy  be  corrected  so  as  to  conform  to  the  real 
contract  and  agreement,  but  Holmes  &  Bro.  refused  to  correct  or  alter 
the  same  in  any  way. 

The  prayer  of  the  bill  is  that  the  company  be  decreed  and  ordered 
to  correct  and  reform  the  policy  by  inserting  therein  the  stipulation 
that  the  insurance  was  made  for  the  benefit  or  for  the  account  of  Snell, 
Taylor  &  Co.,  and  that  the  firm  have  a  decree  for  the  sum  so  intended 
to  be  insured  on  the  cotton. 

The  company  filed  an  answer  traversing  the  allegations  of  the  bill  and 
setting  up  sundry  matters  in  defense.  The  court,  upon  a  final  hearing 
on  the  pleadings  and  proofs,  dismissed  the  bill,  and  the  complainants 
appealed  to  this  court. 

Mr.  Leonard  Swett  for  the  appellants. 

No  counsel  appeared  for  the  appellee. 

Mr.  Justice  Harlan  delivered  the  opinion  of  the  court. 

The  elaborate  answer  of  the  insurance  company  comprehends,  in  the 
form  of  express  denials  and  afifirmative  statements,  almost  every  defense 
which  the  ingenuity  and  skill  of  able  counsel  could  suggest.  But  in 
view  of  the  points  to  which  the  evidence  seems  to  have  been  mainly 
directed,  it  is  only  necessary  to  consider  certain  grounds  of  defense, 
which  will  sufficiently  appear  in  this  opinion. 

We  are  satisfied  that  a  valid  contract  of  insurance  was  entered  into 
on  the  6th  of  December,  1865  between  Keith,  representing  Snell,  Tay- 
lor &  Co.,  and  Holmes  &  Bro.,  representing  the  defendant  and  other 
insurance  companies,  and  we  entertain  no  serious  doubt  as  to  its  terms 
or  scope.  Although  there  is  some  conflict  in  the  testimony  as  to  what 
occurred  at  the  time  the  contract  was  concluded,  it  is  shown  to  our  en- 
tire satisfaction  not  only  that  the  agreed  insurance  covered  the  220 
bales  of  cotton,  but  that  Holmes  &  Bro.,  with  knowledge  or  informa- 
tion that  the  cotton  was  owned  by  Snell,  Taylor  &  Co  ,  and  not  by 
Keith  individually,  intended  to  insure  and,  by  direct  statements,  in- 
duced him  to  believe  that  they  were  insuring,  in  his  name,  the  interest 
of  the  firm.  He  assented  to  the  insurance  being  taken  in  his  name, 
because  of  the  distinct  representation  and  agreement  that  the  interest 
of  the  firm  would  be  thereby  fully  protected  against  loss  by  fire  so  long 
as  the  cotton  remained  at  West  Pomt.  But  according  to  the  technical 
import  of  the  words  used  in  the  policy  which  the  company  subsequently 
issued  and  delivered  only  Keith's  interest  in  the  cotton  is  insured.    Such 
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is  the  construction  which  the  company  now  insists  should  be  put  upon 
the  poHcy,  if  the  court  decides  that  there  was  a  binding  contract  of  in- 
surance. The  fundamental  inquiry,  therefore,  is  whether  Snell,  Taylor 
&  Co.  are  entitled  to  have  the  policy  reformed  so  as  to  cover  their 
interest. 

We  have  before  us  a  contract  from  which,  by  mistake,  material  stipu- 
lations have  been  omitted,  whereby  the  true  intent  and  meaning  of  the 
parties  are  not  fully  or  accurately  expressed.  A  definite,  concluded 
agreement  as  to  insurance,  which,  in  point  of  time,  preceded  the  prepa- 
ration and  delivery  of  the  policy,  is  established  by  legal  and  exact  evi- 
dence, which  removes  all  doubt  as  to  the  understanding  of  the  parties. 
In  the  attempt  to  reduce  the  contract  to  writing  there  has  been  a  mu- 
tual mistake,  caused  chiefly  by  that  party  who  now  seeks  to  limit  the 
insurance  to  an  interest  in  the  property  less  than  that  agreed  to  be  in- 
sured. The  written  agreement  did  not  effect  that  which  the  parties 
intended.  That  a  court  of  equity  can  afford  relief  in  such  a  case  is,  we 
think,  well  settled  by  the  authorities.  In  Simpson  ?'.  Vaughan,'  Lord 
Hardwicke  said  that  a  mistake  was  "  a  head  of  equity  upon  which  the 
court  always  receives."  In  Henkle  v.  Royal  Exchange,^  the  bill  sought 
to  reform  a  written  policy  after  loss  had  actually  happened,  upon  the 
ground  that  it  did  not  express  the  intent  of  the  contracting  parties. 
The  same  eminent  judge  said :  "No  doubt  but  this  court  has  jurisdic- 
tion to  relieve  in  respect  of  a  plain  mistake  in  contracts  in  writing  as 
well  as  against  frauds  in  contracts,  so  that  if  reduced  to  writing  contrary 
to  the  intent  of  the  parties,  on  proper  proof,  would  be  rectified."  In 
Gillespie  v.  Moon,'  Chancellor  Kent  examined  the  question  both  upon 
principle  and  authority,  and  said  :  "  I  have  looked  into  most,  if  not  all, 
of  the  cases  in  this  branch  of  equity  jurisdiction,  and  it  appears  to  me 
established,  and  on  great  and  essential  grounds  of  justice,  that  relief  can 
be  had  against  any  deed  or  contract  in  writing  founded  in  mistake 
or  fraud.  The  mistake  may  be  shown  by  parol  proof,  and  the  relief 
granted  to  the  injured  party,  whether  he  sets  up  the  mistake  affirma- 
tively by  bill  or  as  a  defense."  In  the  same  case  he  said  :  "  It  appears 
to  be  the  steady  language  of  the  English  chancery  for  the  last  seventy 
years,  and  of  all  the  compilers  of  the  doctrines  of  that  court,  that  a 
party  may  be  admitted  to  show,  by  parol  proof,  a  mistake,  as  well  as 
fraud,  in  the  execution  of  a  deed  or  other  writing."  And  such  is  the 
settled  law  of  this  court.*     It  would  be  a  serious  defect  in  the  jurisdic- 

•  2  Atk.  33.  '  I  Ves.  Sen.  318.  ^2  Johns.  (N.  Y.)  Ch.  585. 
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tion  of  courts  of  etiuity  if  they  were  without  the  power  to  grant  relief 
against  fraud  or  mutual  mistakes  in  the  execution  of  written  instru- 
ments. Of  course  parol  proof,  in  all  such  cases,  is  to  be  received  with 
great  caution,  and,  where  the  mistake  is  denied,  should  never  be  made 
the  foundation  of  a  decree  variant  from  the  written  contract,  except  it 
be  of  the  clearest  and  most  satisfactory  character.  Nor  should  relief  be 
granted  where  the  party  seeking  it  has  unreasonably  delayed  applica- 
tion for  redress,  or  where  the  circumstances  raise  the  presumption  that 
he  acquiesced  in  the  written  agreement  after  becoming  aware  of  the 
mistake.  Hence,  in  Graves  v.  Boston  Marine  Insurance  Company 
(supra)  this  court  declined  to  grant  relief  against  an  alleged  mistake  in 
the  execution  of  a  policy,  partly  because  the  complainant's  agent  had 
possession  of  the  policy  long  enough  to  ascertain  its  contents,  and  re- 
tained it  several  months  before  alleging  any  mistake  in  its  reduction  ta 
writing.  But  no  such  state  of  case  exists  here.  The  policy  in  question 
was  retained  for  Keith  by  the  insurance  agents.  It  was  not  surrendered 
to  him,  nor  did  he  see  it,  until  after  the  loss  had  happened.  Imme- 
diately upon  being  advised  by  his  attorney  that  the  policy,  in  term«, 
covered  only  his  individual  interest,  he  promptly  avowed  the  mistake 
and  asked  that  it  be  corrected  in  conformity  with  the  original  agree- 
ment. There  was  no  such  acceptance  by  him  of  the  written  policy  as 
would  justify  the  inference  that  he  had  either  waived  any  rights  existing 
under  the  original  agreement  or  conceded  that  the  instrument  correctly 
set  forth  the  contract. 

It  may  be  said  that  the  mistake  made  out  was  a  mistake  of  law,  and, 
therefore,  not  relievable  in  equity.  It  was  stated  in  Hunt  v.  Rous- 
manier's  Aduiinistrators,'  as  a  general  rule,  that  mistake  of  law  is  not 
a  ground  for  reforming  a  deed,  and  that  the  exceptions  to  the  rule  were 
not  only  few  in  number,  but  had  something  peculiar  in  their  character. 
The  court,  however,  was  careful  to  say  that  it  was  not  its  intention  "  to 
lay  it  down  that  there  may  not  be  cases  in  which  a  court  of  equity  will 
relieve  against  a  plain  mistake  arising  from  ignorance  of  law."  In  the 
same  case  ^  Mr.  Chief  Justice  Marshall  said  that  he  had  found  no  case 
in  the  books  in  which  it  has  been  decided  that  a  plain  and  acknowl- 
edged mistake  of  law  was  beyond  the  reach  of  equity.  In  i  Story  Eq. 
Jur.,  sect.  138  e  and/  (Redf.  ed.),  the  author,  after  stating  certain  qual- 
ifications to  be  observed  in  granting  relief  upon  the  ground  of  mistake 
of  law,  says  that  "  the  rule  that  an  admitted  or  clearly  established  misap- 
prehension of  the  law  does  create  a  basis  for  the  interference  of  courts 
of  equity,  resting  on  discretion,  and  to  be  exercised  only  in  the  most 
unquestionable  and  flagrant  cases,  is  certainly  more  in  consonance  with 

•  I  Pet.  I.  *8  Wheat.  174. 
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the  best-considered  and  best-reasoned  cases  upon  the  point,  both  Eng- 
lish and  American."  The  same  author  says  :  "  We  trust  the  principle 
that  cases  may  and  do  occur  where  courts  of  equity  feel  compelled  to 
grant  relief  upon  the  mere  ground  of  the  misapprehension  of  a  clear 
rule  of  law,  which  has  so  long  maintained  its  standing  among  the  funda- 
mental rules  of  equity  jurisprudence,  is  yet  destined  to  afford  the  basis 
of  many  wise  and  just  decrees,  without  infringing  the  general  rule  that 
mistake  of  law  is  presumptively  no  sufficient  ground  of  equitable  inter- 
ference." 

In  the  case  under  consideration  the  alleged  mistake  is  proven  to  the 
entire  satisfaction  of  the  court.  It  is  equally  clear  that  the  assent  of 
Keith  to  the  insurance  being  made  in  his  name  was  superinduced  by 
the  representation  of  the  company's  agent  that  insurance  in  that  form 
would  fully  protect  the  interest  of  the  firm  in  the  cotton.  We  assume, 
as  we  must  from  the  evidence,  that  this  representation  was  not  made 
with  any  intention  to  mislead  or  entrap  the  assured.  It  is,  however,  evi- 
dent that  Keith  relied  upon  that  representation,  and,  not  unreasonably, 
relied  also  upon  the  larger  experience  and  greater  knowledge  of  the  in- 
surance agents  in  all  matters  concerning  the  proper  mode  of  consum- 
mating, by  written  agreement,  contracts  of  insurance  according  to  the 
understanding  of  the  parties.  He  trusted  the  insurance  agents  with  the 
preparation  of  a  written  agreement  which  should  correctly  express  the 
nieaning  of  the  contracting  parties.  He  is  not  chargeable  with  negli- 
gence, because  he  rested  in  the  belief  that  the  policy  would  be  prepared 
in  conformity  with  the  contract.  As  soon  as  he  had  a  reasonable  op- 
portunity to  consult  counsel  he  discovered  the  mistake,  and  promptly 
insisted  upon  the  rights  secured  by  the  original  agreement.  A  court  of 
equity  could  not  deny  relief  under  such  circumstances  without  aiding 
the  insurance  company  to  obtain  an  unconscionable  advantage,  through 
a  mistake,  for  which  its  agents  were  chiefly  responsible.  In  all  such 
cases,  there  being  no  laches  on  the  part  of  the  party,  either  in  discover- 
ing and  alleging  the  mistake  or  in  demanding  relief  therefrom,  equity 
will  lay  hold  of  any  additional  circumstances,  fully  established,  which 
will  justify  its  interposition  to  prevent  marked  injustice  being  done.' 

In  deciding,  therefore,  as  we  do,  that  the  complainants  are  entitled  to 
have  the  policy  reformed  in  accordance  with  the  original  agreement,  it 
is  not  perceived  that  we  enlarge  or  depart,  in  any  just  sense,  from  the 
general  and  salutary  rule  that  a  mere  mistake  of  law,  stripped  of  all 
other  circumstances,  constitutes  no  ground  for  the  reformation  of  writ- 
ten contracts. 

We  have  not  overlooked,  in  this  connection,  that  portion  of  the  evi- 

'  Wheeler  z:  Smith,  9  How.  55. 
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dence  which  shows  that  Hohiies  &  Bro.,  when,  by  letter,  advising  the 
company  of  the  contract,  stated  in  a  postscript  that  the  insurance  would 
be  for  a  few  days  only.  The  officers  of  the  company  testify  that  they 
would  not  have  permitted  the  contract  to  stand,  and  would  have 
promptly  cancelled  the  policy,  had  they  not  supposed  the  insurance 
would  last  but  a  few  days.  It  was  doubtless  the  belief  of  Keith,  which 
he  expressed  to  the  insurance  agents,  that  the  cotton  would  not  remain 
at  West  Point  beyond  a  few  days.  The  evidence  shows  that  he  had 
reasonable  ground  for  such  belief.  But  he  seems  to  have  guarded 
against  disappointment  in  that  regard  by  having  it  distinctly  agreed  that 
the  insurance  should  last  until  transportation  could  be  obtained  and  the 
cotton  shipped  from  West  Point.  That  Holmes  &  Bro.  so  understood 
the  agreement  is  evident  from  their  letter  of  December  6,  1865,  to  the 
secretary  of  the  company,  in  which  they  state  that  they  had  taken  in- 
surance "  on  220  bales  of  cotton  stored  in  open  shed  at  West  Point, 
Miss.,  said  cotton  to  remain  insured  from  above  date  till  time  of  ship- 
ment." It  is  true  that  the  response  of  the  secretary  shows  that  the  com- 
pany did  not  approve  of  such  risks.  But  the  contract  was  not  repudi- 
ated or  cancelled,  and  they  only  enjoined  upon  their  agents  to  "decline 
such  business  in  future."  The  act  of  the  agents  in  filling  up  the  blanks 
in  the  policy  after  the  loss  had  occurred  was  manifestly  in  consumma- 
tion of  the  original  contract  of  insurance. 

But,  independently  of  the  issue  in  the  pleadings  as  to  the  mistake  in 
reducing  the  contract  to  writing,  the  company  defends  the  action  and 
denies  its  liability  upon  other  grounds,  which  must  now  be  considered.* 

The  decree  of  the  court  below  will  be  reversed,  with  directions  to 
enter  a  final  decree  in  conformity  with  this  opinion,  and  it  is  so  ordered. 


STAFFORD  v.  FETTERS. 

In  the  Supreme  Court  of  Iowa,  March  23,  1881. 

^Reported  in  55  loiva  Reports  484.] 

Action  at  law  against  the  indorser  of  a  promissory  note.  Defendant 
set  up  an  equitable  defense,  and  the  relief  prayed  for  therein  was 
granted  him  by  the  decree  of  the  Circuit  Court.     Plaintiff  appeals. 

Seevers  &>  Saitipson  for  appellant. 

H.  McNeil  for  appellee. 

Beck,  J.  I.  The  defendant,  being  the  payee  of  a  negotiable  prom- 
issory note,  transferred  it  to  plaintitf  by  the  following  indorsement : 

"  For  value  received  I  assign  the  within  note  to  James  Stafford. 

"  (Signed)  H.  J.  Fetters." 

'  So  much  of  the  opinion  as  relates  to  these  questions  has  been  omitted. — Ed. 
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The  action  was  brought  at  law  upon  this  indorsement.  The  defen- 
dant pleaded  an  equitable  defense,  wherein  he  substantially  alleged  that 
by  the  agreement  under  which  the  note  was  transferred  the  plaintiff  was 
to  take  the  note  without  recourse  upon  defendant,  and  that  the  parties 
adopted  the  form  of  transfer  as  expressing  such  agreement,  and  neither 
of  them  at  the  time  intended  that  it  should  have  any  other  effect  than 
to  express  the  agreement  between  them,  and  neither  knew  that  it  did 
have  the  effect  which  the  law  gives  to  such  instruments.  Defendant 
upon  this  answer,  as  in  a  cross-bill,  prays  that  the  indorsement  be  re- 
formed so  as  to  express  the  true  agreement  made  and  intended  to  be  set 
out  by  the  parties,  and  that  other  proper  relief  be  granted.  A  demurrer 
to  this  count  of  the  answer  was  overruled,  and  the  issues  raised  by  this 
pleading  were  tried  as  an  action  in  chancery.  It  is  triable  here  de 
novo. 

II.  The  evidence  very  satisfactorily  establishes  the  facts  set  up  in 
the  equitable  defense.  The  defendant  positively  and  explicitly  testifies 
that  the  agreement  required  him  to  transfer  the  note  without  liability  ; 
that  he  had  no  intention  to  express  any  different  contract  by  the  in- 
dorsement, and  was  ignorant  of  the  legal  effect  of  the  instrument,  and 
that  plaintiff  expressly  disclaimed  that  he  expected  or  desired  defendant 
to  become  bound  for  the  payment  of  the  note.  Six  witnesses  positively 
and  strongly  corroborate  defendant's  testimony.  They  heard  the  con- 
versation between  the  parties  when  defendant  signed  the  indorsement. 
The  plaintiff  in  his  testimony  denies  the  statement  of  defendant.  We 
must  accept  the  facts  of  the  case  presented  by  the  testimony  of  defend- 
ant and  his  witnesses.  We  are  required  to  determine  whether  upon 
these  facts  equity  will  grant  relief  to  defendant  by  reforming  the  indorse- 
ment upon  the  note,  so  that  it  will  express  the  real  contract  of  the 
parties. 

III.  The  agreement  of  the  parties — the  meeting  of  their  minds  upon 
the  conditions  and  obligations  touching  the  subject  contemplated  by 
them,  constitutes  their  contract.  The  written  instrument  is  made  the 
evidence  of  that  contract.  If  it  fails  to  present  their  agreement,  the 
contract  it  expresses  is  not  the  agreement  of  the  parties,  and  the  true 
contract  remains  unexecuted.  In  such  a  case  equity  will  reform  the 
writing,  causing  it  to  express  the  intentions  of  the  parties.  This  relief 
will  be  granted  without  regard  to  the  cause  of  the  failure  of  the  instru- 
ment to  express  the  true  contract,  whether  it  be  from  fraud,  mistake  in 
the  use  of  language,  or  any  other  thing  which  prevented  the  expression 
of  the  intentions  of  the  parties. 

IV.  But  there  is  another  familiar  rule  of  equity  upon  which  plaintiff 
relies  to  defeat  the  application  of  these  doctrines  to  this  case,  namely. 
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relief  will  not  be  granted  to  correct  mistakes  of  law.  The  rule  has  no 
application  to  niisiakes  in  the  language  of  a  contract,  or  in  the  choice 
•of  the  form  of  an  instrument  whereby  it  has  an  effect  different  from  the 
intention  of  the  parties.  If  parties  intending  to  sell  and  purchase  lands 
should  in  ignorance  of  its  legal  effect  execute  a  lease,  equity  would  re- 
form the  instrument,  though  it  was  a  mistake  of  law  which  led  them  to 
adopt  it.  This  mistake,  it  will  be  noticed,  affects  the  very  contract  the 
parties  intended.  They  intended  a  deed,  but  a  lease  was  made.  But 
•where  two  are  bound  by  a  bond,  and  the  obligee  releases  one,  mistak- 
ingly  believing  that  the  other  will  remain  bound,  equity  will  not  grant 
him  relief,  for  the  reason  that  the  release  is  just  what  he  intended  it  to 
be  ;  his  mistake  related  to  the  effect  of  the  contract  in  matters  not  con- 
templated therein.  The  mistakes  of  law  against  which  equity  will  not 
relieve  are  those  which  pertain  to  the  subject  of  the  contract,  and  were 
inducements  thereto,  or  considerations  therefor.  In  such  cases  the 
parties  intended  to  make  the  very  contracts  which  they  executed,  but 
•were  induced  to  make  them  by  a  mistake  of  law.  Further  illustrations 
taken  from  the  books  make  our  expression  of  the  rule  plainer. 

A  tenant  for  life  purchased  a  reversion  under  the  mistake  of  law  that 
such  purchase  would  cut  off  the  remainder  in  tail  and  vest  the  fee  in 
him.  It  was  held  that  he  could  not  have  relief.  A  power  of  attorney 
was  taken  from  a  debtor  as  a  security ;  but  the  debtor  died  before  the 
power  was  executed.  Equity  would  not  grant  relief.  In  each  of  these 
cases  the  very  contracts  entered  into  by  the  parties  were  embodied  in 
the  instruments.  The  mistakes  were  as  to  the  results  to  be  reached, 
which  were  inducements  to  the  contracts.  In  the  first  case  the  pur- 
chaser supposed  that  the  acquisition  of  the  reversion  would  vest  in  him 
the  fee  simple  title.  This  was  the  inducement  for  the  purchase.  It 
vi^as  a  mistake  of  law.  In  the  second  case  it  was  the  purpose  of  the 
parties  to  secure  the  payment  of  the  debt.  They  mistakenly  chose  a 
power  of  attorney  to  effect  their  object.  But  their  purpose  was  defeated 
by  the  law  which  provides  that  the  death  of  the  grantor  revokes  a  power 
of  attorney.  In  these  cases  it  will  be  observed  the  instruments  were  of 
the  character  intended  by  the  parties.  The  mistakes  pertained  to  the 
effect  of  the  instruments  upon  the  rights  of  the  parties,  not  contemplated 
by  the  contracts  or  provided  for  therein. 

But,  on  the  other  hand,  when  parties  enter  into  an  agreement  which, 
through  mistake  of  law  or  fact,  they  reduce  to  writing  and  the  instru- 
ment fails  to  express  their  true  agreement,  or  omits  stipulations  agreed 
upon,  or  contains  terms  contrary  to  the  intention  of  the  parties,  equity 
will  reform  the  writing,  making  it  conform  to  the  agreement  entered  into 
by  the  parties. 
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The  doctrines  we  have  stated  are  familiar  to  the  profession.  They 
have  ample  support  in  the  authorities.' 

In  the  case  before  us  the  parties  agreed  that  plaintiff  should  take  the 
note  without  recourse  on  defendant.  They  mistakenly  supposed  that 
the  form  of  assignment  of  the  note  would  have  that  effect,  being  igno- 
rant of  the  provisions  of  the  law  of  commercial  paper  which  makes  the 
indorser  liable  in  case  of  default  of  the  maker  of  the  note.  This  was  a 
mistake  of  law,  but  it  pertained  to  the  instrument  itself,  and  by  reason 
of  it  the  writing  does  not  express  the  true  agreement  of  the  parties. 
Equity  will  reform  it. 

Glenn  &  Pryce  v.  Statler''  and  Moormon  &  Green  v.  Collier^  are  not 
in  contiict  with  our  conclusions  just  expressed.  In  each  case  the  mis- 
take was  not  in  expressing  the  contract,  but  as  to  its  legal  effect.  The 
parties  executed  an  instrument  expressing  the  very  contract  intended, 
but  the  instruments  had  a  legal  effect  unknown  to  and  not  intended  by 
the  parties.  These  decisions  are  also  distinguishable  from  the  case  at 
bar  by  the  fact  that  in  each  of  them  the  rights  of  persons  other  than  the 
parties  to  the  contracts  are  involved.  They  were  actions  upon  delivery 
bonds.  Creditors  not  parties  thereto  were  beneficiaries.  The  law  will 
in  such  cases  rather  impose  hardship  upon  the  parties  who  made  a  mis- 
take than  upon  one  chargeable  with  no  fault.  We  reach  the  conclusion 
that  the  Circuit  Court  correctly  rendered  a  decree  reforming  the  assign- 
ment indorsed  upon  the  note  and  dismissing  plaintiffs  petition. 

Affirmed. 


JAMES    F.    MARTIN  v.  THE    NEW  YORK,    SUSQUEHANNA 
AND  WESTERN  R.  R.  CO. 

In  the  Court  of  Chancery  of  New  Jersey,  October  Term,  1882. 

\Reported  in  36  New  Jersey  Equity  Reports  109.] 

BiLT-  to  reform  deed  and  for  specific  performance.  On  general  de- 
murrer. 

Mr.  J.  W.  Taylor  for  demurrant. 

Mr.  L.  Cochran  for  complainant. 

The  Chancellor.  This  suit  is  brought  to  reform  a  deed  of  convey- 
ance given  by  the  complainant  to  the  receivers,  for  the  creditors  and 
stockholders  of  the  New  Jersey  Midland  Railway  Company.     The  re- 

'  See  Nowlin  v.  Pyne,  47  Iowa  293  ;  Hunt  v.  Rousmanier's  Adm'r,  8  Wheat 
T74  ;  s.  c,  I  Pet.  i;  i  Story  Eq.  Juris.,  sections  113-116  et  seq.,  and  cases 
cited  ;  Kerr  on  Fraud  and  Mistake  (Am.  ed.),  396  et  seq.,  and  p.  418,  and  cases 
cited  ;  Reynolds  v.  Meelick,  17  Iowa  585. 

■  42  Iowa  107.  *  32  Iowa  138. 
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ceivers  have  been  relieved  from  their  duties,  and  the  property  of  the 
company  restored  to  it,  and  the  name  of  the  company  has  been  changed, 
and  the  company  has  been  consolidated  with  other  companies  into  a 
corporation  by  the  name  of  the  New  York,  Susquehanna  and  Western 
Railroad  Company,  which  last-mentioned  company  now  owns  the  Mid- 
land road.  The  bill  states  that  in  a  setdement  between  the  receivers 
and  the  complainant  of  a  claim  which  the  latter  had  in  suit  in  this  court 
against  the  Midland  company,  for  the  specific  performance  of  an  agree- 
ment made  in  settlement  of  his  claim  against  the  company,  for  land 
taken  by  it  from  him  on  proceedings  for  condemnation,  it  was  agreed 
between  the  parties  that,  in  consideration  of  the  payment  to  him  of  cer- 
tain moneys,  and  giving  to  him  a  free  pass  for  himself  over  the  railroad 
for  life,  and  the  undertaking  on  the  part  of  the  company  to  build  and 
maintain  fences  on  the  line  on  each  side  of  the  land  taken  from  him, 
the  complainant  would  convey  the  land  condemned,  and  an  additional 
quantity  agreed  upon  between  them;  that  the  complainant,  in  execution 
of  his  part  of  the  agreement,  caused  the  deed  for  the  land  to  be  drawn, 
and  with  his  wife  executed  it ;  that  it  contained,  when  it  was  so  exe- 
cuted, a  covenant  on  the  part  of  the  grantees,  the  receivers,  that  they, 
and  their  successors  and  assigns,  should  build  and  maintain  good  and 
sufficient  fencing  between  the  lands  described  in  the  deed  and  conveyed 
thereby,  and  the  complainant's  other  lands  adjoining  thereto ;  that  he 
delivered  the  deed  to  his  attorney,  in  order  that  the  latter  might  close 
up  the  matter  for  him  by  delivering  the  deed  to  the  receivers,  on 
receipt  of  the  money  agreed  to  be  paid,  and  of  the  free  pass  ;  that 
the  attorney  presented  the  deed  to  the  receivers,  and  they  said 
that  they  preferred  not  to  issue  a  life  pass  to  the  complainant,  but 
that  they  and  their  successors  and  assigns  would  issue  to  him  an  annual 
pass  over  the  railroad  and  would  renew  it  at  the  end  of  each  year  dur- 
ing his  life,  and  that  if  the  deed  was  delivered  to  them  they  would,  in 
consideration  thereof,  agree  that  such  passes  should  be  so  issued  to 
him  ;  that  they  also  said  they  preferred  that  the  covenant  contained  in 
the  deed  to  build  and  maintain  the  fences  should  not  be  there,  and  re- 
quested that  it  be  erased,  and  said  that  if  it  were  erased  it  should  be 
equally  binding  on  them  and  their  successors  in  all  respects  as  if  it  had 
been  permitted  to  remain,  and  that  they  would,  in  consideration  of  the 
delivery  of  the  deed,  agree  that  they  and  their  successors  would  build 
and  maintain  the  fences.  The  bill  further  states  that  the  complainant's 
attorney,  confiding  in  the  integrity  and  good  faith  of  the  receivers,  and 
believing  that  if  the  parties  to  the  deed  should  agree  that  the  agree- 
ment for  the  pass  and  fences  should  be  binding,  it  would,  though  not  in 
the  deed,  be  as  enforceable  against  the  receivers  and  their  successors 
and  assigns  as  if  it  were  there,  it  was  then  agreed  between  him  and  the 
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receivers  that  the  deed  did  not  show  the  whole  of  the  contract,  and  that 
in  consideration  of  the  delivery  of  the  deed  the  receivers  and  their  suc- 
cessors would  give  the  pass  and  build  and  maintain  the  fences,  and  he 
thereupon  struck  out  the  covenant,  and  on  receiving  the  money  agreed 
to  be  paid  on  the  settlement  delivered  the  deed  ;  and  the  bill  further 
states  that  the  complainant  subsequently  discontinued  his  suit  for  speci- 
fic performance.  It  also  alleges  that  if  the  agreement  is  now  binding, 
that  fact  is  due  to  the  mutual  mistake  of  the  parties.  It  also  states  that 
the  receivers  observed  the  agreement  while  they  were  in  office — build- 
ing the  fences  and  furnishing  the  pass  annually — but  that  the  defend- 
ants refuse  to  observe  it.  It  prays  specific  performance  and  the  recti- 
fication of  the  deed  by  the  insertion  of  the  covenant  therein. 

It  will  be  seen  that  the  mistake  which  the  court  is  asked  to  correct 
occurred  through  the  confidence  of  the  complainant's  attorney  in  the 
receivers,  and  the  supposition  on  the  part  of  both  him  and  them  that 
the  erasing  of  the  covenant  would  in  no  wise  affect  the  complainant's 
rights.  The  mistake  was  not  in  omitting  to  insert  a  covenant,  but  in 
striking  one  out  of  the  deed  after  it  had  been  executed  by  the  com- 
plainant. And  the  striking  out  was  done  not  by  the  complainant,  but 
by  his  attorn,ey,  in  his  absence  and  without  his  knowledge  or  consent. 
And  it  was  done  on  the  assurance  of  the  grantees  that  the  covenant 
would  have  equally  binding  effect  if  it  were  not  contained  in  the  deed 
as  if  it  were.  "  If  a  man,"  says  Mr.  Kerr,  "  through  misapprehension 
or  mistake  of  the  law,  parts  with  or  gives  up  a  piivate  right  of  property, 
or  assumes  obligations  upon  grounds  upon  which  he  would  not  have 
acted  but  for  such  misapprehension,  a  court  of  equity  may  grant  relief 
if,  under  the  general  circumstances  of  the  case,  it  is  satisfied  that  the 
party  benefited  by  the  mistake  cannot  in  conscience  retain  the  benefit 
or  advantage  so  acquired."  '  The  principle  thus  enunciated  was  recog- 
nized and  applied  in  Green  v.  M.  &  E.  R.  R.  Co."  (a  suit  very  similar 
to  this),  where  a  grantor  signed  a  deed  for  land  to  a  railroad  company 
for  its  road,  without  a  reservation  of  certain  rights  (to  a  wagon-way 
over  the  railroad),  on  the  assurance  of  the  grantee's  attorney  that  the 
right  would  not  be  affected  by  the  instrument.  The  principle  is  appli- 
cable here,  so  far  as  the  covenant  (which,  it  is  to  be  remarked,  was  only 
as  to  the  fence)  is  concerned,  but  not  to  the  agreement  for  a  pass. 
That  was  not  contained  in  the  deed.  It  appears  by  the  bill  to  have 
been  a  mere  verbal  agreement  by  the  receivers,  so  far  as  they  them- 
selves were  concerned,  and  a  mere  verbal  assurance,  so  far  as  their  suc- 
cessors were  concerned,  that  they  and  their  successors  would  issue  to  the 
complainant  an  annual  free  pass  each  year  during  his  life,  with  which 

'  Kerr  on  F.  &  M.  398.  '  i  Beas.  165, 


92  KKLJA'    l\    TIILNEK.  [CIIAP.  I. 

agreement  and  assurance  the  complainant's  attorney  was  satisfied  and 
relinquished  the  claim  to  receive  then  a  free  life  pass  as  a  part  of  the 
consideration  of  the  deed.  The  receivers  could  not  make  an  agreement 
for  a  free  life  pass  which  would  bind  subsequent  owners  of  the  railroad. 
As  to  the  agreement  for  fencing  as  part  of  the  consideration  of  the  deed, 
the  case  is  dilTerent.  The  demurrer  is  too  extensive.  It  will  therefore 
be  overruled,  with  costs. 

~4 


KELLY  V.  TURNER  ;    MASSON  v.  TURNER. 

In  the  Supreme  Court  of  Alabama,  December  Term,  1883. 

\_Reported  in  74  Alabama  Reports  513.] 

Appeal  from  the  Chancery  Court  of  Mobile. 

Heard  before  the  Hon.  John  A.  Foster, 

In  these  several  cases,  which  were  heard  together  in  the  court  below, 
and  were  argued  and  submitted  as  one  case  in  this  court,  bills  in  equity 
were  filed  by  several  creditors  of  Mrs.  Emma  C.  Kelly,  a  married  woman, 
against  her  and  her  husband,  Washington  C.  Kelly,  seeking  to  subject  to 
the  payment  of  the  complainants'  several  debts  Mrs.  Kelly's  interest  in 
certain  real  estate  in  the  city  of  Mobile,  which  was  alleged  to  be  held 
by  her  as  an  equitable  estate.  Mrs.  Kelly  was  a  daughter  of  Hope  H. 
Slatter,  deceased,  and  inherited  from  him  an  undivided  one-fourth  in- 
terest in  the  said  real  estate  ;  and  she  obtained  another  undivided  one- 
fourth  interest  from  each  of  her  brothers,  S.  F.  Slatter  and  H.  H.  Slat- 
ter, under  conveyances  executed  to  her  by  them.  The  conveyance  from 
H.  H.  Slatter  was  dated  November  6,  1869,  and  duly  acknowledged 
and  recorded  on  the  same  day  ;  purported  to  be  executed  "  in  consid- 
eration of  the  love  and  affection  "  of  the  grantor  for  his  said  sister,  "  as 
well  as  in  consideration  of  the  sum  of  $9,000  paid  to  me  [him]  by  the 
said  Emma  "  ;  and  conveyed  to  Mrs.  Kelly  the  grantor's  undivided  one- 
fourth  interest  in  the  property,  "  to  have  and  to  hold  the  said  property, 
together  with  the  appurtenances,  unto  her,  the  said  Emma  C.  Kelly,  as 
her  separate  property  and  estate,  free  from  the  debts  and  liabilities  of 
her  husband,  and  to  her  heirs  and  assigns  forever."  The  conveyance 
from  S.  F,  Slatter  was  dated  August  3,  1871,  and  was  duly  acknowl- 
edged and  filed  for  record  on  that  day ;  used  the  same  words  of  con- 
veyance, and  recited  as  its  consideration  the  present  payment  of 
$16,000  ;  but  of  this  amount  only  $8,000  was  paid  in  cash,  and  for  the 
residue  two  promissory  notes  were  given  by  Mrs.  Kelly  and  her  hus- 
band, each  for  $4,000,  payable  one  and  two  years  after  date,  and  se- 
cured by  mortgage  on  the  land  conveyed. 
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The  first  bill,  in  the  order  of  time,  was  filed  on  the  3d  of  January,  1877, 
by  Mrs,  Anna  G.  Turner  and  her  husband.  Mrs.  Turner  was  the  niece 
of  Mrs.  Kelly,  and  her  debt  was  contracted  for  a  loan  of  money  belong- 
ing to  her  statutory  estate,  for  which  Mrs.  Kelly  and  her  husband  executed 
their  promissory  note  for  $5,000,  dated  March  27,  1873  ;  which  note 
was  renewed  on  the  27th  of  March,  1874,  and  again  on  the  27th  of 
March,  1875,  the  interest  having  been  paid  annually.  The  second  bill 
was  filed  on  the  28th  of  February,  1877,  by  James  H.  Masson,  who 
claimed  to  be  the  owner  of  one  of  the  notes  for  $4,000  above  mentioned, 
and  to  have  purchased  it  for  valuable  consideration,  before  maturity,  in  the 
regular  course  of  trade  ;  and  having  obtained  a  decree  foreclosing  the 
mortgage  given  to  secure  the  payment  of  said  notes,  the  unpaid  bal- 
ance of  the  decree  in  his  favor,  after  applying  the  proceeds  realized  by 
the  sale  under  the  decree,  was  the  debt  to  which  he  sought  to  subject 
Mrs.  Kelly's  remaining  interest  in  the  land. 

Mrs.  Kelly  filed  an  answer  to  each  of  these  bills,  admitting  the  exe- 
cution of  the  several  conveyances  as  alleged  ;  but  she  denied  that  either 
of  the  conveyances  created,  or  was  intended  to  create,  or  could  create  in 
her,  an  equitable  estate,  so  far  as  the  money  paid  was,  in  each  case,  a 
part  of  her  statutory  estate,  which  could  not  be  converted  into  an  equita- 
ble estate.  She  alleged  that  at  the  time  of  the  execution  of  the  convey- 
ance to  her  by  H.  H.  Slatter,  she  held  a  mortgage  on  S.  F.  Slatter's  in- 
terest in  the  property,  to  the  amount  of  about  $4,500,  and  had  other 
moneys  due  to  her  in  New  Orleans,  which  also  belonged  to  her  statutory 
estate;  that  said  H.  H.  Slatter  then  proposed  to  her,  if  she  would  release 
said  mortgage,  and  pay  him  $4,500  besides,  out  of  her  moneys  and  the 
claims  due  her  in  New  Orleans,  that  he  would  convey  to  her  his  one- 
fourth  interest  in  the  property  ;  that  she  accepted  this  offer,  which 
was  very  liberal  on  his  part,  and  left  her  husband  and  said  H. 
H.  Slatter  to  have  the  deeds  prepared  ;  and  she  never  read  over  the 
deed  executed  to  her  by  her  said  brother,  either  before  or  after  it 
was  delivered  to  her.  She  alleged,  also,  that  the  money  borrowed  by 
her  from  Mrs,  Turner  was,  as  Mrs.  Turner  well  knew  at  the  time, 
borrowed  for  the  use  and  benefit  of  said  W.  C.  Kelly,  and 
was  used  and  wasted  by  him  ;  that  Mrs.  Turner  was  well  ac- 
quainted with  the  condition  of  her  property,  and  knew  that  it  was  all 
inherited  from  her  father,  or  bought  with  moneys  so  inherited,  and  could 
not  be  subjected  to  the  payment  of  her  husband's  debts,  or  of  her  own 
contracts  not  specially  authorized  by  law  ;  that  Masson  was  not  an  in- 
nocent purchaser  of  the  note  held  by  him,  but  bought  it  at  a  discount, 
and  knew  the  consideration  on  which  it  was  founded  ;  and  she  insisted 
that  said  note  was  not  a  charge  on  her  interest  in  the  land  accjuired 
under  the  conveyance  from  H.  H.  Slatter. 
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On  the  i2th  of  February,  1877,  after  the  filing  of  Mrs.  Turner's  bill,  H. 
H,  Slatter  executed  a  deed  to  Mrs.  Kelly,  on  her  application,  which,  after 
referring  to  his  former  deed  as  having  been  made  in  consideration  of 
$9,000  to  him  in  hand  paid  by  Mrs.  Kelly,  contains  the  following  re- 
citals :  "  And  whereas  the  money  paid  for  said  purchase  of  said  inter- 
est was  the  separate  statutory  estate  of  the  said  Emma,  derived  to  her 
by  inheritance  from  her  father  and  her  uncle,  which  fact  was  well 
known  to  me  at  the  time  ;  and  whereas  it  has  been  made  known  to  me 
that  it  is  doubtful  whether  said  conveyance  made  by  me  to  said  Emma 
C.  conveys  to  her  a  statutory  separate  estate,  the  same  as  the  money 
paid  to  me  and  invested  in  the  purchase  of  said  property  ;  and  whereas 
it  wa'-  not  contemplated  at  the  time  to  make  any  change  in  the  tenure 
of  her  estate  and  property,  but  the  same  was  an  investment  for  her  of 
her  statutory  separate  estate  ;  and  whereas  the  said  Emrna  has  called 
on  me  to  reform  said  conveyance,"  etc. ;  and  it  then  conveys  the  prop- 
erty to  Mrs.  Kelly,  "  to  have  and  to  hold  as  her  statutory  separate 
estate  under  the  laws  of  Alabama."  On  the  9th  of  November,  1877, 
having  filed  her  answers,  as  above  stated,  Mrs.  Kelly  filed  her  original 
bill  against  her  husband,  said  J.  H,  Masson,  and  Mrs.  Turner,  setting 
up  this  second  conveyance  from  H.  H.  Slatter,  and  praying  that  it 
might  be  enforced  and  established  as  against  the  demands  asserted  by 
said  complainants  in  their  respective  bills ;  setting  forth  the  considera- 
tion of  the  conveyance  executed  to  her  by  her  brothers,  as  stated  in 
her  answers ;  alleging  that  there  was  no  intention  on  the  part  of  either 
of  said  grantors  or  herself  to  change  the  nature  or  character  of  her 
estate  ;  and  praying  that  the  conveyances  might  be  reformed,  if 
necessary  (which  she  denied),  and  her  statutory  estate  in  the  prop- 
erty be  declared  and  established  against  the  complainants'  several 
demands. 

The  three  causes  being  submitted  together,  the  Chancellor,  Hon.  H. 
Austin,  overruled  the  demurrers  interposed  by  Masson  and  Mrs.  Turner 
to  the  bill  filed  by  Mrs.  Kelly,  and  rendered  a  decree  in  her  favor  ;  de- 
claring that  her  statutory  estate  could  not  be  converted  into  an  equita- 
ble estate,  and  could  not  be  subjected  to  the  satisfaction  of  the  demands 
asserted  by  Mrs.  Turner  and  Masson,  whose  bills  he  therefore  dismissed. 
On  appeal  to  this  court  by  Mrs.  Turner  and  Masson  the  Chancellor's 
decree  was  reversed  and  the  cause  remanded  ;  this  court  holding  that 
a  statutory  estate  might,  with  the  consent  and  concurrence  of  the  hus- 
band, be  converted  into  an  equitable  estate  in  the  wife  ;  that  this  was 
the  effect  of  the  conveyance  first  executed  to  Mrs.  Kelly  by  H.  H. 
Slatter ;  that  the  interest  thereby  vested  in  her  was  subject  to  the  de- 
mands asserted  by  Mrs.  Turner  and  Masson,  and  that  Mrs.  Kelly  was 
not  entitled  to  a  reformation  of  the  conveyance. 
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Stone,  J.  Dissented  from  the  opinion  of  the  court  on  the  first 
point.' 

While  proceedings  were  pending  in  these  causes,  as  above  stated, 
bills  were  filed  by  other  creditors  of  Mrs.  Kelly,  seeking  to  charge  their 
respective  debts  on  the  property  described  in  the  pleadings.  One  of 
these  was  said  H.  H.  Slatter,  who  held  one  of  the  notes  for  $4,000 
above  described,  and  who  had  obtained,  like  Masson,  a  decree  in  the 
suit  for  the  foreclosure  of  the  mortgage,  and  claimed  an  unpaid  balance 
still  due  him ;  another  was  George  Metzger,  and  a  third  was  Jane 
Floyd.  A  reference  of  the  matters  of  account  was  ordered  under  each 
of  these  bills,  and  an  account  was  stated  by  the  register  showing  the 
amount  due  on  each  debt.  The  causes  being  all  submitted  together 
and  consohdated,  the  Chancellor  rendered  a  final  decree  in  conformity 
with  the  opinion  of  this  court,  and  ordered  a  sale  of  the  property  for  the 
satisfaction  of  the  complainants'  several  debts  ;  declaring  that  Mrs. 
Turner,  whose  bill  was  first  filed,  was  entitled  to  be  paid  first,  Masson 
next,  and  the  others  in  the  order  in  which  their  bills  were  filed. 

From  this  decree  Masson  appeals,  and  here  assigns  as  error  the  pri- 
ority declared  in  favor  of  Mrs.  Turner.  The  other  creditors  join  in  this 
assignment  of  error,  and  further  insist  that  all  the  creditors  were  entitled 
to  be  paid  equally.  Mrs.  Kelly  also  appeals,  and  assigns  as  error  the 
dismissal  of  her  bill  and  the  decree  granting  relief  under  the  creditors' 
bills. 

/as.  Bond  for  Mrs.  Kelly. 

Hamiltons  and  Macartney  &•  Clarke  for  Masson. 

G.   Y.  Overall  and  Z.  H.  Faith  for  Mrs.  Turner. 

F.  G.  Broviberg  and  /.  L.  &*  G.  L.  Smith  for  other  creditors. 

Brickell,  CJ.^  Notwithstanding  the  able  argument  of  the  counsel 
for  Mrs.  Kelly,  we  are  constrained  to  adhere  to  the  conclusion  ex- 
pressed when  this  cause  was  before  the  court  at  a  former  term.  The 
pleadings  and  the  evidence  do  not  authorize  a  reformation  of  the  con- 
veyance under  which  she  holds  the  premises  sought  to  be  charged  with 
debts  contracted  by  her,  as  it  must  be  presumed,  on  the  faith  and  credit 
of  her  equitable  separate  estate.'  There  can  be,  in  view  of  the  evi- 
dence, no  denial  that  the  conveyance  is  precisely  such  as  was  designed 
by  the  parties  ;  nor  can  it  be  contended  that  there  was  an  agreement  it 
should  be  of  a  different  nature  and  character.  There  is  no  term  intro- 
duced which  they  did  not  intend  at  the  time  of  its  execution  should  be 
introduced ;  nor  is  there  the  omission   of  any  term   it  was  intended  to 

'  See  the  report  of  the  case  in  70  Ala.  85-100. 

^  Only  so  much  of  the  opinion  is  given  as  relates  to  the  question  of  reforma- 
tion.— Ed. 

^  Turner  v.  Kelly,  70  Ala.  85. 
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introduce,  nor  in  any  respect  any  inapt  expression  of  their  purposes  or 
agreement.  All  that  can  be  said  is,  that  in  view  of  subsequent  events, 
if  the  legal  incidents  of  the  estate  created  had  been  fully  apprehended, 
a  species  of  conveyance  would  have  been  adopted  relieving  the  estate 
from  the  liability  now  attaching  to  it.  If  it  were  more  certain  that  the  par- 
ties did  not  apprehend  the  legal  incidents  of  the  estate,  a  court  of  equity 
could  not  intervene  for  the  reformation  of  the  conveyance  ;  the  mistake 
would  be  of  law  and  not  of  fact.  When  a  written  instrument  is  in  its 
terms  clear  and  unambiguous,  as  is  this  conveyance,  in  the  absence  of 
fraud,  or  of  mistake  of  fact,  a  court  of  equity  cannot  take  jurisdiction 
to  reform  it,  because  the  parties,  or  either  of  them,  may  not  have  ap- 
prehended its  legal  effect.  As  was  said  by  Goldthwaite,  J.,  in  Larkins 
7'.  Biddle,'  "there  is  in  such  a  case  nothing  for  a  court  of  equity  to  lay 
hold  of.  The  parties  have  made  their  own  contract,  and  a  court  of 
equity  cannot  change  it." 

It  is  true  that  there  was  a  line  of  decisions  of  then  recent  origin  pre- 
vailing when  this  conveyance  was  executed,  and  the  contracts  sought 
to  be  enforced  were  entered  into,  which  would  have  led  to  the  conclu- 
sion that,  though  the  conveyance  by  appropriate  words  and  the  words 
for  that  purpose  generally  employed  created  an  equitable  separate  es- 
tate, that  was  not  its  character  in  contemplation  of  law;  that  it  was  a 
statutory  separate  estate,  and  the  capacity  of  Mrs.  Kelly  to  contract  or 
to  bind  it  was  not  dependent  upon  the  terms  of  the  conveyance,  but 
upon  the  statute  defining  and  regulating  the  separate  estates  of  married 
women.  These  decisions  were  not  only  in  direct  antagonism  to  a  series 
of  former  decisions  which  had  been  acted  upon  by  the  profession  and 
accepted  by  the  community  as  a  correct  and  conclusive  exposition  of 
the  law  touching  a  question  of  vital  importance,  but  they  were  anom- 
alous. In  all  the  States  in  which  the  common  law  in  reference  to  the 
property  of  married  women  has  been  abrogated,  either  by  constitu- 
tional or  by  statutory  provisions,  and  the  wife  clothed  with  capacity  to 
hold  property  owned  by  her  at  the  time  of  marriage,  or  which,  after 
marriage,  she  becomes  entitled  to,  so  far  as  we  have  discovered  the  con- 
stitutional or  statutory  provision  has  not  been  construed  as  subverting, 
or  as  affecting  equitable  separate  estates — the  creation  of  the  donors  of 
property  and  not  the  creation  of  the  law.  They  arise  from  the  terms 
of  a  gift,  or  a  devise,  deed,  or  other  instrument,  into  which  the  donor 
may  introduce  such  uses,  trusts,  or  limitations  as  are  deemed  by  him 
most  expedient  to  effectuate  his  purposes,^  The  estate  created  by  the 
statute  is  strictly  a  legal  estate,  for  the  recovery  of  which  the  wife  must 
sue  at  law,  and  in  her  own  name,  unless,  in  the  particular  case  there 

'  21  Ala.  256. 

'Wells'  Separate  Property  of  Married  Women,  §  71. 


SEC.  I.]  KELLY   V.   TUKNEK.  97 

be  some  circumstances  rendering  legal  remedies  inadequate  or  pecul- 
iarly of  equitable  cognizance.  It  has  the  incidents,  qualities  and  prop- 
erties, and  no  other,  attached  to  it  by  the  law  of  its  creation.  Therefore 
the  original  decisions  of  this  court,  remaining  of  unquestioned  author- 
ity until  the  line  of  decisions  to  which  we  have  referred  was  made, 
had  affirmed  that  the  statute  had  reference  only  to  the  estates  of  its 
creation,  estates  made  separate  by  operation  of  law,  and  did  not  refer 
to  or  operate  upon  estates  the  donors  of  property  created  in  the  con- 
templation of  a  court  of  equity  deemed  separate,  and  which  would  have 
been  so  taken  and  esteemed  if  the  statute  had  not  been  enacted.'  The 
doctrine  and  the  authority  of  these  cases  have  been  fully  restored,  and 
the  line  of  decisions  to  which  reference  has  been  made  deliberately 
overruled.^ 

The  correctness  of  the  later  decision  and  of  the  former  decisions 
which  they  follow  is  not  questioned ;  but  it  is  insisted,  as  the  doctrine 
announced  by  them  was  not  prevailing  when  the  conveyance  was  exe- 
cuted and  the  contracts  were  made,  the  validity  of  each  ought  not  to 
be  determined  by  them,  but  by  the  decisions  then  regarded  as  author- 
itative, which,  it  must  be  presumed,  were  in  the  contemplation  of  the 
parties.  This  proposition  is  wholly  irreconcilable  with  the  theory  that  by 
mistake  of  fact  any  term  or  limitation  was  introduced  into  the  conveyance 
the  parties  did  not  intend  introducing.  It  assumes  that  the  conveyance 
conforms  to  the  intention  of  the  parties,  and  was  purposely  made  in  view 
of  judicial  decisions  supposed  to  support  it,  as  creating  a  statutory  and  not 
an  equitable  estate.  If  the  fact  were  apparent — if  it  were  not  mere  mat- 
ter of  presumption — that  the  conveyance  and  contracts  were  made  in 
view  of  these  decisions,  all  that  can  be  said  is  the  parties  were  under  a 
mistake  as  to  the  law.  They  knew  the  decisions  were  conflicting;  they 
exercised  their  own  judgment  as  to  the  effect  and  consequences  of  the 
conflict;  and  if  they  have  been  mistaken,  the  mistake  is  of  law.  Agree- 
ments made  and  acts  done  under  a  mistake  of  law,  in  the  absence  of 
fraud,  misrepresentation,  or  an  abuse  of  confidence,  superinducing  the 
mistake,  are  generally  held  valid  and  obligatory.  The  rules  and  prin- 
ciples of  law  are  regarded  as  certain,  though  they  may  not  have  been 
the  subject  of  immediate  adjudication,  or  though  there  may  be  in  refer- 
ence  to  them   conflicting  adjudications.     In  Lyon  v.  Richmond,'  Ch. 

'  Gerald  v.  McKenzie,  27  Ala.  166  ;  Friend  ?'.  Oliver,  lb.  532  ;  Willis  v.  Ca- 
denhead,  28  Ala.  472  ;  Hardy  v.  Boaz,  29  Ala.  168  ;  Pickens  v.  Oliver,  lb.  528  ; 
Smith  V.  Smith,  30  Ala.  642  ;  Cannon  v.  Turner,  32  Ala.  483  ;  Huckabee  v. 
Andrews,  34  Ala.  646. 

"  Short  V.  Battle,  52  Ala.  456  ;  McMillan  v.  Peacock,  57  Ala.  127  ;  Hooks  v. 
Brown,  62  Ala.  258  ;  Grimball  v.  Patton,  70  Ala.  627  ;  Turner  v.  Kelly,  lb.  85. 

^2  John.  Ch,  60. 
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Kent  said  :  "  The  courts  do  not  undertake  to  relieve  ])arties  from  their 
acts  and  deeds  fairly  done,  though  under  a  mistake  of  law.  Every  man 
is  to  be  charged  at  his  peril  with  a  knowledge  of  the  law.  There  is  no 
other  principle  which  is  safe  and  practicable  in  the  common  inter- 
course of  mankind.  And  to  suffer  a  subsequent  judicial  decision  in 
any  one  given  case  on  a  point  of  law  to  open  and  annul  everything  that 
has  been  done  in  other  cases  of  the  like  kind  for  years  before,  under  a 
<lifferent  understanding  of  the  law,  would  lead  to  the  most  mischievous 
consequences."  The  same  principle  was  announced  in  Hardigree  v. 
Mitchum,'  in  which  relief  from  acts  done  and  acts  induced  was  claimed 
because  into  them  the  party  had  been  led  by  the  theory  of  a  judicial 
decision  which  was  subsequently  overruled.  When  titles  have  been 
acquired  or  judgments  rendered  or  contracts  performed  or  transactions 
completed  a  subsequent  judicial  decision,  reversing  or  overruling  deci- 
sions upon  which  they  may  have  been  founded,  cannot  be  invoked  to 
undo  or  annul  them."  The  doctrine  now  contended  for,  in  its  practical 
application,  reaches  far  beyond  this  conservative  principle.  Executory 
contracts  of  defined  legal  operation  and  of  recognized  validity  must  be 
pronounced  incapable  of  enforcement,  because  made  while  there  were 
erroneous  decisions  denying  them  validity  and  while  there  were  other 
decisions  affirming  their  validity.  If  the  doctrine  were  established 
judicial  decisions  would  operate  like  statutes,  as  an  enactment  of  the 
law  as  it  shall  exist  in  the  future,  not  as  a  declaration  of  the  law  as  it 
exists  presently ;  judicial  errors  would  be  perpetuated  and  justice  dis- 
appointed. The  just  presumption  is,  the  contracts  having  been  fairly 
made,  that  the  parties  regarded  them  as  valid  and  intended  their  per- 
formance. The  reversal  of  the  erroneous  decisions,  the  restoration  of 
the  former  decisions,  which  had  been  acted  upon  as  of  unquestioned 
correctness,  simply  removes  all  obstacle  to  the  legal  accomplishment  of 
the  just  purposes  of  the  parties,  works  no  injustice  and  imposes  no  bur- 
den not  voluntarily  assumed. 

We  find  no  error  in  the  decree  of  the  Chancellor,  and  it  must  be 
afiirmed. 

Stone,  J.,  dissenting  on  the  point  raised  on  former  appeal. 

^  51  Ala.  151. 

*  Jacobs  V.  Moragne,  47  N.  Y.  81  ;  Kenyon  v,  Weltby,  20  Cal.  637  ;  Baker  v. 
Pool,  56  Ala,,  14, 
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EDWIN  H.  HALL  v.  HENRY  W.  WHEELER. 

In  the  Supreme  Court  of  Minnesota,  December   13,   1887. 

\Reported  iti  37  Minnesota  Reports  522.] 

Appeal  by  plaintiff  from  a  judgment  of  the  district  court  for  St. 
Louis  County,  where  the  action  was  tried  by  Stearns,  J,,  upon  stipulated 
facts. 

J.  A.  Payne  and  C.  E.  Shannon  for  appellant. 

White  vS^  Reynolds  for  respondent. 

GiLFiLLAN,  C.J.  Plaintiff  was,  except  for  the  tax  sales,  the  owner  of 
about  37  acres  of  land  in  St,  Louis  County.  In  1880  the  lands  were 
sold  for  taxes,  and  defendant  became  the  purchaser,  and  received  the 
proper  certificates.  In  1883  defendant  claimed  title  to  the  land  under 
such  certificates.  Plaintiff  consulted  legal  counsel,  and  was  advised 
that  the  time  for  redemption  from  the  tax  sales  had  expired,  and  that 
defendant  had  good  title  under  the  tax  sales.  Defendant  also  consulted 
counsel,  and  was  advised  to  the  same  effect.  In  August,  1883,  the 
parties  came  together,  and  plaintiff  made  a  money  offer  for  defendant's 
title,  which  was  rejected.  Some  further  negotiations  were  had,  and  the 
parties  finally  made  an  agreement,  in  accordance  with  which  plaintiff 
and  wife  executed  to  defendant  a  quit-claim  deed  of  part  of  the  land, 
and  defendant  and  wife  executed  to  plaintiff  a  quit-claim  deed  of  the 
remainder.  At  this  time,  according  to  the  decision  subsequently  made 
by  this  court  in  State  u  Smith,'  the  time  to  redeem  from  the  tax  sales 
had  not  expired  because  no  notice  had  been  served  on  the  owner. 
Plaintiff  brings  this  action  to  avoid  his  deed  to  the  defendant. 

Although  neither  the  pleadings  nor  the  stipjlations  of  facts  call  it  so, 
it  is  clear  beyond  all  question  that  the  arrangement  between  the  parties 
was  intended  to  be  a  settlement  and  compromise  of  whatever  rights  or 
interests  they  might  respectively  have  or  claim  in  the  land.  By  the  ar- 
rangement each  derived  a  benefit  from,  and  each  conferred  a  benefit  on, 
the  other.  The  defendant  abandoned  all  right  to  assert  any  claim  un- 
der the  tax  sale  to  the  land  v/hich  he  quit-claimed  to  plaintiff,  and  plain- 
tiff abandoned  all  right  to  question  the  tax  sale  as  to  the  land  which  he 
quit-claimed  to  defendant.  Whether  he  believed  he  had  or  had  not  a 
right  to  redeem,  he  secured  the  land  quit-claimed  to  him  without  re- 
deeming. As  there  was  no  fraud,  no  misrepresentations,  nor  mistake  of 
fact,  and  as  the  parties  had  equal  means  of  ascertaining  what  their  re- 
spective rights  were,  the  courts  must   uphold   any  compromise  of  such 

'  35  Minn.  257  ;  28  N.  W.  Rep.  241. 
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rights,  "  although  a  judicial  decision  should  afterwards  be  made  showing 
that  those  rights  were  different  from  what  they  supposed  them  to  be,  or 
showing  that  one  of  them  really  had  no  rights  at  all,  and  so  nothing  to 
forego."  ' 

Judgment  affirmed. 


CHARLES  FOWLER,  Assignee,  v.  CLARINDA  BLACK  et  al. 
In  the  Supreme  Court  of   Illinois,  January  22,  1891. 

[Reported  in  136  Illinois  Reports  363.] 

Appeal  from  the  Circuit  Court  of  La  Salle  County,  the  Hon.  George 
W.  Stipp,  Judge,  presiding. 

This  was  a  suit  in  chancery,  brought  in  the  Circuit  Court  of  La  Salle 
County  by  Charles  Fowler,  assignee  of  Alonzo  S.  Black,  an  insolvent, 
to  obtain  a  construction  of  a  certain  deed  executed  by  Samuel  Black 
and  Clarinda  Black,  his  wife,  to  Alonzo  S.  Black,  purporting  to  convey 
to  the  grantee  an  estate  in  certain  lands  therein  described,  and  also  to 
remove  a  cloud  from  the  title  to  said  land.  The  bill  alleges  that  Alonzo 
S.  Black,  on  the  13th  day  of  September,  1889,  executed  and  delivered 
to  the  complainant  a  deed  of  assignment  of  all  his  property  and  estate, 
in  pursuance  of  the  provisions  of  the  statute  in  relation  to  voluntary  as- 
signments for  the  benefit  of  creditors,  and  annexed  to  said  assignment 
an  inventory  of  his  property  and  a  list  of  his  creditors,  and  that  said 
assignment,  inventory,  and  list  of  creditors  were  thereupon  duly  filed 
and  recorded  in  the  County  Court  and  also  in  the  office  of  the  recorder 
of  IjZ.  Salle  County ;  that  at  the  time  of  the  execution  of  said  assign- 
ment Alonzo  S.  Black  was  the  owner  in  fee,  subject  to  certain  mort- 
gages, of  certain  lands  described  in  his  inventory,  and  that  he  was  also 
the  owner  of  an  interest  in  the  west  half  of  the  southeast  quarter  of  sec- 
tion 6,  township  34,  north,  of  range  3,  east  of  the  3d  principal  meridian, 
in  said  county,  but  that  he  wholly  refused  to  include  his  interest  in  that 
tract  of  land  in  his  said  inventory  ;  that  at  the  time  of  the  execution  of 
said  assignment  he  was  in  possession  of  said  tract  and  has  ever  since 
been  in  possession  of  and  residing  on  the  same  ;  that  he  acquired  all  the 
right,  title,  and  interest  which  he  has  therein  by  and  through  a  certain 
deed,  bearing  date  June  30,  1875,  executed  and  delivered  to  him  by 
Samuel  Back,  who  was  then  the  owner  of  said  land  in  fee,  and  Clarinda 
Black,  his  wife,  said  deed  being  a?  follows  :  ^ 

The  bill  alleges  that  said  deed  was  duly  acknowledged  and  recorded  ; 

■Perkins?'.  Trinka,  30  Minn.  241  ;  15  N.  W,  Rep.  115. 
'The  deed  has  been  omitted. -^Ed. 


SEC.  I.]  FOWLEK    C.  BLACK.  101 

that  at  the  time  of  the  execution  of  said  assignment  said  insolvent  was 
the  owner  of  all  the  right,  title,  and  interest  conveyed  to  him  by  said 
deed,  and  that  by  said  assignment  all  of  said  right,  title,  and  interest  were 
conveyed  to  the  complainant  in  trust  for  the  uses  and  purposes  for 
which  said  assignment  was  executed  ;  that  some  time  in  the  year  1886 
Samuel  Black  died,  leaving  surviving  him  his  widow,  Clarinda  Black, 
who  is  now  living,  and  is  of  the  age  of  about  seventy-eight  years  ;  that 
the  property  included  in  said  inventory  will  be  insufficient  to  pay  the 
debts  of  said  insolvent,  and  that  it  will  be  necessary  to  sell  for  that  pur- 
pose the  interest  of  said  insolvent  in  said  tract  of  land ;  that  the  lan- 
guage of  said  deed  is  indefinite  and  uncertain  and  is  capable  of  differ- 
ent constructions  or  meanings,  so  that  the  complainant  is  unable  to  de- 
termine what  interest  in  said  land  said  insolvent  acquired  by  means  of 
said  deed  ;  that  the  complainant  is  advised  and  avers  the  fact  to  be  that 
said  insolvent,  at  the  time  of  the  execution  of  said  assignment,  was  the 
owner  of  said  land  in  fee,  subject  only  to  the  life  estate  of  Clarinda 
Black,  but  that  said  insolvent  and  William  G.  Black  and  Samuel  A. 
Black,  who  are  the  sons  and  only  children  of  said  insolvent,  and  other 
persons,  claim  and  insist  that  by  said  deed  said  insolvent  acquired  only 
an  estate  for  his  own  life,  commencing  at  the  death  of  Clarinda  Black, 
and  that  by  said  assignment  the  complainant  acquired  only  such  life 
estate  ;  that  on  account  of  the  uncertainty  in  regard  of  said  interest,  the 
County  Court  of  La  Salle  County  entered  an  order  directing  the  com- 
plainant to  file  a  bill  in  chancery  at  the  expense  of  said  estate  for  the 
purpose  of  determining  the  interest  of  said  insolvent  and  of  the  com- 
plainant as  assignee  of  said  insolvent  in  said  tract  of  land,  and  for  the 
purpose  of  removing  any  cloud  there  might  be  upon  the  complainant's 
said  title ;  that  said  land  is  good  farming  land,  under  good  cultivation, 
and  having  lasting  and  valuable  improvements  thereon,  and  is  worth 
from  $60  to  $75  per  acre,  but  that  owing  to  the  uncertainty  in  regard 
to  the  title  acquired  through  said  deed  and  said  assignment  it  will  be 
almost  impossible  for  the  complainant  to  obtain  a  purchaser  of  his  in- 
terest in  said  land,  and  for  that  reason  the  complainant  will  be  wholly 
unable  to  properly  execute  the  trusts  reposed  in  him  as  assignee  of  said 
insolvent,  unless  said  deed  shall  be  first  construed  and  his  interest  in 
said  land  determined  and  defined. 

The  bill  further  alleges  that  on  the  12th  day  of  February,  1889,  Will- 
iam G.  Black,  one  of  the  sons  of  said  insolvent,  together  with  his  wife, 
executed  and  delivered  to  Samuel  A.  Black,  the  other  of  said  sons,  an 
instrument  in  writing,  but  not  under  seal,  purporting,  on  its  face,  to  be 
a  quit-claim  deed  of  said  tract  of  land,  and  expressing  a  consideration 
of  $2,600  ;  that  said  instrument  was  acknowledged  by  William  G.  Black 
and  wife  and  recorded  in  the  ufiice  of  the  recorder  of  said  county ;  that 
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at  the  time  of  the  execution  of  said  instrument  neither  William  G.  Black 
nor  his  wife  had  any  title  or  interest  in  or  to  said  land,  but  that  said  in- 
strument, though  not  operative  as  a  conveyance  for  want  of  a  seal,  is  a 
cloud  upon  the  complainant's  title,  and  ought  to  be  declared  void  and 
set  aside,  to  the  end  that  the  complainant  may  be  able  to  more  fully 
and  properly  execute  the  trust  reposed  in  him  by  said  deed  of  assign- 
ment. 

The  bill  makes  Alonzo  S.  Black,  Clarinda  Black,  William  G.  Black, 
and  Samuel  A.  Black,  and  certain  other  parties  who,  as  is  alleged,  claim 
some  interest  in  said  land,  parties  defendant,  and  prays  that  the  proper 
construction  be  given  to  said  deed,  and  that  the  right,  title,  and  interest 
thereby  conveyed  to  Alonzo  S.  Black  be  ascertained  and  defined,  and 
that  said  instrument  executed  by  William  G.  Black  and  wife  to  Samuel 
A.  Black  be  set  aside,  and  also  a  general  prayer  for  relief. 

Clarinda  Black,  William  G.  Black,  and  Samuel  A.  Black  appeared 
and  answered,  and  also  filed  their  cross-bill,  in  which  they  allege,  in 
substance,  that  Samuel  Black,  in  his  lifetime,  owned  said  tract  of  land, 
and  that  he  and  Clarinda  Black,  his  wife,  resided  upon  and  occupied 
the  same  as  their  homestead  from  the  time  of  its  purchase  in  1849  "P 
to  the  time  of  the  death  of  Samuel  Black,  which  took  place  in  October, 
1886,  and  that  Clarinda  Black,  his  widow,  still  occupies  said  land  as  her 
homestead ;  that  Samuel  Black  and  Clarinda  Black  had,  at  the  time  of 
making  the  deed  in  controversy,  one  son  and  two  daughters  living,  and 
one  granddaughter,  the  daughter  of  a  deceased  son  ;  that  Alonzo  S. 
Black  had  always  resided  with  his  parents,  and  still  resides  with  his 
mother ;  that  at  the  time  said  deed  was  executed  said  daughters  had 
married  and  left  home,  and  that  said  Alonzo  S.  Black  and  his  wife  and 
their  two  sons,  William  G.  and  Samuel  A,  Black,  were  residing  with 
said  Samuel  and  Clarinda  Black  ;  that  on  or  about  the  30th  day  or 
June,  1875,  the  said  Samuel  Black  and  Clarinda  Black,  his  wife,  went 
to  a  conveyancer  and  instructed  him  to  prepare  a  deed  to  be  executed 
by  them  and  each  of  them,  in  and  by  which  they  should  reserve  the 
said  real  estate  to  them  and  to  the  survivor  of  them  for  life,  and  convey 
to  the  said  Alonzo  S.  Black  a  life  estate  only  in  said  land,  said  life 
estate  to  begin  on  the  death  of  said  Samuel  Black  and  Clarinda  Black, 
and  to  convey  the  said  real  estate  in  fee  simple  to  the  said  children  of 
Alonzo  S.  Black  at  his  death  ;  that,  under  the  instructions  so  given,  the 
deed  in  controversy  was  drawn,  and  the  grantors,  being  aged  and  not 
versed  in  the  use  of  the  language  necessary  to  complete  and  effectuate 
their  intentions,  well  supposed  and  believed  that  said  deed  would  give 
entire  effect  to  their  intentions  as  above  set  forth  ;  that  Samuel  A. 
Black  was  then  an  infant  of  the  age  of  eight  years  and  totally  unac- 
quainted with  the  proper  wording  of  deeds  conveying  real  estate  ;  that 
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said  assignee  insists  that  said  deed  conveyed  no  title  whatever  to  said 
William  G.  and  Samuel  A.  Black,  but  that  it  conveyed  to  Alonzo  S. 
Black  the  title  to  said  land  in  fee,  subject  only  to  a  life  estate  in  the 
grantors  ;  that  if  said  deed  did  not  by  its  terms  and  language  effectuate 
the  intentions  of  the  grantors  as  above  set  forth,  the  failure  to  make  said 
deed  convey  in  apt  terms  the  fee  simple  title  to  William  G,  Black  and 
Samuel  A.  Black  was  through  the  mistake  of  the  conveyancer  in  not  mak- 
ing use  of  apt  words  to  express  the  intent  and  desire  of  said  grantors, 
and  as  said  grantors  directed  and  instructed  said  conveyancer  to  do  ; 
that  William  G.  Black  and  wife  have  parted  with  all  their  interest  in  said 
land  to  Samuel  A.  Black,  and  that  neither  they  nor  Samuel  A.  Black 
have  otherwise  conveyed  or  parted  with  their  interest  acquired  under 
and  by  virtue  of  the  deed  set  forth  ni  the  original  bill,  and  that  Alonzo 
S.  Black  has  not  parted  with  or  conveyed  his  interest  acquired  under 
said  deed  except  such  interest  as  he  may  have  conveyed  by  said  deed 
of  assignment. 

The  cross-bill  prays  that  if  the  court  should  find  that  said  deed  does 
not  effectuate  the  intention  of  said  grantors  so  as  to  give  only  a  life 
estate  to  Alonzo  S.  Black,  to  begin  after  the  death  of  Clarinda  Black, 
and  to  give  the  title  in  fee  to  Samuel  A.  Black  and  William  G.  Black, 
that  it  may  be  so  reformed  as  to  give  effect  to  that  intention,  and  also 
a  general  prayer  for  relief. 

Said  assignee  demurred  to  said  cross-bill  for  want  of  equity,  and  upon 
certain  other  grounds  specially  alleged,  which  demurrer  was  overruled 
by  the  court,  and  said  assignee  having  elected  to  abide  by  his  demurrer, 
the  cross-bill  was  taken  J>ro  confesso  as  against  him,  and  a  hearing  was 
thereu[)on  had  as  to  the  original  bill  on  pleadings  and  proofs.  By  its 
decree  the  court  found  the  true  construction  of  the  deed  set  out  in  the 
original  bill  to  be  that  said  Alonzo  S.  Black  thereby  took  a  remainder 
for  his  life,  contingent  upon  his  surviving  the  said  grantors  and  each  of 
them,  and  that  upon  the  death  of  said  Alonzo  S.  Black  the  said  deed 
grants  a  fee  simple  in  said  land  to  those  persons  who,  at  his  death, 
should  be  his  heirs,  said  heirs  taking  as  purchasers  from  said  Samuel 
Black,  and  that  said  Alonzo  S.  Black  had  no  present  interest  in  said  land. 
The  court  further  found  that  the  consideration  of  said  deed,  though  ex- 
pressed to  be  $10,000,  was  merely  nominal,  and  that  nothing  was  paid 
to  said  Samuel  Black  for  said  land,  but  that  said  deed  was  a  gift ;  that 
the  word  "heirs"  as  used  in  said  deed  was,  by  mistake  of  the  scriv- 
ener, inserted  therein  instead  of  "  children "  ;  that  Samuel  Black, 
the  grantor  in  said  deed,  instructed  the  conveyancer  who  drafted  the 
same  to  so  draft  said  deed  as  to  reserve  a  life  estate  to  the  grantors 
therein  and  the  survivor  of  them,  and  then  give  a  life  estate  only  to 
Alonzo  S.  Black,  to  commence  at  the   death  of  the  survivor  of  said 
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grantors,  and  on  tlic  dcalli  of  said  Alonzo  S.  Black,  to  convey  the  fee 
simple  in  said  land  to  his  children,  their  heirs  and  assigns  forever,  but 
that  said  conveyancer  neglected  to  use  the  word  "  children  "  as  directed 
by  said  grantor,  and  instead  thereof  used  the  word  "heirs"  in  said 
deed ;  that  while  it  was  the  intentitjn  of  said  grantor  to  convey  the  fee 
simple  title  to  William  G.  Black  and  Samuel  A.  Black,  the  children  of 
Alonzo  S.  Black,  as  aforesaid,  the  language  employed  in  said  deed  to 
convey  said  lands  is  ambiguous,  and  that  the  deed  should  therefore  be 
so  reformed  as  to  express  in  apt  words  the  intention  of  said  grantor, 
free  from  all  ambiguity.  It  was  thereupon  ordered,  adjudged,  and  de- 
creed that  Alonzo  S.  Black  has  no  present  interest  in  said  land ;  that 
the  word  "heirs"  as  used  in  said  deed  was  intended  to  mean  the  chil- 
dren of  Alonzo  S.  Black,  viz.,  William  G.  and  Samuel  A.  Black,  and 
that  said  children  took  the  fee  simple  title  to  said  land  by  purchase,  the 
enjoyment  of  the  same  to  commence  at  the  termination  of  the  inter- 
vening life  estate  set  forth  in  the  deed.  And  it  was  further  decreed  that 
said  deed  be  so  reformed  that  in  lieu  of  the  word  "heirs,"  wherever  the 
same  occurs  in  said  deed,  the  word  "  children  "  be  substituted  therefor, 
and  it  was  ordered  that  the  assignee  pay  the  costs  of  the  proceeding,  to 
be  taxed.     From  that  decree  said  assignee  has  appealed  to  this  court. 

Afr.  J.  B.  Rice  for  the  appellant. 

Mr.  Henry  Gunn  and  Mr.  M.  N.  Armstrong  for  the  appellees. 

Mr.  Justice  Bailey  delivered  the  opinion  of  the  court. 

The  record  in  this  case  presents  two  principal  questions  :  i.  Whether, 
by  a  proper  construction  of  the  deed  of  June  30,  1875,  ffoni  Samuel 
Black  and  wife  to  Alonzo  S.  Black,  as  the  same  was  executed,  the  chil- 
dren of  Alonzo  S.  Black  can  be  held  to  have  taken  the  remainder  in  the 
land  conveyed,  after  the  preceding  life  estates,  in  fee,  as  purchasers.' 
2.  If  such  construction  is  inadmissible,  whether  the  case  made  by  the 
pleadings  and  proofs  warranted  the  court  in  decreeing  the  reformation 
of  said  deed  in  such  manner  as  to  give  it  that  effect. 

It  is  clear  that  these  two  questions  depend  upon  quite  different  con- 
siderations and  must,  therefore,  be  considered  separately.  The  first 
calls  for  a  construction  and  a  determination  of  the  legal  effect  of  the 
language  which  the  parties  actually  employed  in  the  instrument  as  the 
same  was  executed  by  them,  and  tht  second  rests  upon  the  allegation 
that  by  mistake  words  not  intended  were  inserted  in  the  instrument, 
and,  consequently,  that  the  real  intention  of  the  parties  was  not  ex- 
pressed. 

The  question  remains  whether  the  allegations  of  the  cross-bill,  taken 
as  true,  warranted  the   court  below  in  reforming  the  deed.     It  suffi- 

'  The  discussion  of  this  question  has  been  omitted. — Ed. 
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ciently  appears  from  said  allegations  that  the  grantors  in  said  deed  in- 
tended to  reserve  to  themselves  and  the  survivor  of  them  a  life  estate  in 
said  land,  and  to  convey  to  Alonzo  S.  Black  a  life  estate  therein,  to 
commence  in  possession  at  the  death  of  the  survivor  of  said  grantors, 
with  remainder  in  fee  to  Samuel  A.  and  William  G.  Black.  The  case 
then  made  is,  in  substance,  that  said  grantors,  with  the  foregoing  inten- 
tion, went  to  a  conveyancer  and  instructed  him  to  prepare  such  a  deed 
as  would  carry  their  said  intention  into  effect  ;  that  under  such  instruc- 
tions the  deed  in  question  was  drawn,  and  they,  being  aged  and  not 
versed  in  the  use  of  the  language  necessary  to  complete  and  effectuate 
their  intention,  supposed  and  believed  that  said  deed  would  accomplish 
that  result ;  that  said  assignee  now  insists  that  said  deed  conveyed  no 
title  to  Samuel  A.  and  William  G.  Black,  but  that  it  conveyed  the  fee 
to  Alonzo  S.  Black,  subject  only  to  the  life  estates  of  the  grantors ;  that 
if  said  deed  does  not  carry  into  effect  the  intention  of  said  grantors,  the 
failure  to  make  it  convey  the  fee  simple  title  to  Samuel  A.  and  William 
G.  Black  was  through  the  mistake  of  said  conveyancer  in  not  using  apt 
words  to  express  the  intent  and  desire  of  the  grantors,  as  they  directed 
and  instructed  him  to  do.  The  mistake  now  insisted  upon,  though  not 
specifically  stated  in  the  cross-bill,  consisted  in  the  use  of  the  word 
'' heirs"  instead  of  "children,"  and  the  court  decreed  the  reformation 
of  the  deed  by  substituting  the  word  "children  "  for  the  word  "heirs" 
wherever  it  occurs  in  the  instrument. 

There  is  no  pretense  that  said  grantors,  at  the  time  they  executed 
said  deed,  were  not  fully  aware  of  its  terms  and  language,  or  that  they 
were  in  any  way  deceived,  misled,  or  otherwise  imposed  upon,  or  sub- 
jected to  any  undue  or  improper  influence.  It  is  not  claimed  that  they 
did  not  read  the  deed  before  executing  it,  and  the  legal  presumption 
that  they  did  so  must  therefore  prevail.  It  must  be  assumed,  then,  as  a 
fact  as  to  which  there  can  be  no  dispute  that  the  grantors,  when  they 
executed  the  deed,  knew  that  the  word  "heirs"  was  used  and  that  the 
word  "  children  "  was  not  used.  Nor  is  it  claimed  that  the  conveyancer 
or  any  other  person  gave  them  any  advice  as  to  the  legal  effect  of  the 
word  thus  employed,  or  as  to  whether  the  deed  would  give  effect  to 
their  intentions  or  not. 

It  is  clear,  then,  that  the  mistake  complained  of  is  not  a  mistake  as 
to  any  fact,  but  simply  as  to  the  meaning  and  legal  effect  of  the  word 
"heirs"  when  used  in  a  conveyance  of  the  title  to  land.  This  mani- 
festly is  purely  a  mistake  of  law.  The  general  rule — subject,  it  is  true, 
to  certain  exceptions — is  that  courts  of  equity  will  not  lend  their  aid  to 
relieve  against  mere  mistakes  of  law.  Mr.  Justice  Story,  in  discussing 
the  rule  and  its  exceptions,  after  analyzing  and  reviewing  at  consider- 
able length  the  leading  decisions  bearing  upon  the  question,  reaches 
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the  conclusion  that  the  rule  is  relaxed  in  cases  where  there  is  a  total 
ignorance  of  title  founded  in  a  mistake  of  a  plain  and  settled  principle 
of  law,  and  in  cases  of  imposition,  misrepresentation,  undue  inlluence, 
misplaced  confidence,  or  surprise.  "  Hut,"  says  the  learned  author, 
"it  may  be  safely  affirmed,  upon  the  highest  authority,  as  an  estab- 
lished doctrine,  that  a  mere  naked  mistake  of  law,  unattended  by  any 
such  special  circumstances  as  have  been  above  suggested,  will  furnish 
no  ground  for  the  interposition  of  a  court  of  equity." 

The  general  rule  above  laid  down  has  been  frecjuenlly  recognized 
and  enforced  by  this  court.  Thus,  in  Sibert  v.  McAvoy,'  a  bill  was 
filed  to  reform  a  contract  after  the  complainant  had  made  certain  un- 
successful attempts  to  enforce  it  at  law,  it  being  alleged  in  the  bill  that 
a  mistake  had  been  made  in  its  phraseology  by  the  person  employed 
to  write  it.  In  denying  the  complainant  relief  this  court  said:  "  1( 
he  misconstrued  the  contract  as  written,  that  was  a  mistake  of  law  and 
not  of  fact,  and  for  such  mistakes  equity  can  grant  no  relief.  It  is 
where  parties  intended  to  insert  words  in  a  contract  which  were  by  ac- 
cident omitted  that  equity  can  reform  the  contract  by  inserting  them  or 
by  expunging  words  they  did  not  intend  to  have  inserted.  If  the 
words  are  written  as  the  parties  intended  they  should  be  written,  or 
supposed  they  were  written,  when  they  signed  the  contract,  no  matter 
how  much  they  may  be  mistaken  as  to  the  meaning  of  those  words,  no 
relief  can  be  granted  either  at  law  or  in  equity.  The  construction  of 
words  is  a  matter  of  law.  The  insertion  of  words  is*a  matter  of  fact. 
It  is  for  mistakes  of  fact  alone  that  contracts  may  be  reformed." 

In  Goltra  v.  Sanasack '  the  complainant's  father,  in  his  lifetime,  pur- 
chased certain  lands  and  had  them  conveyed  by  the  vendor  to  his  wife 
and  her  heirs.  After  his  death  the  complainants,  who  were  his  children 
by  a  former  wife,  filed  their  bill  to  reform  said  deed,  alleging  that  their 
father  intended  to  have  said  lands  conveyed  to  his  wife  and  his  said  chil- 
dren, and  supposed  that  the  grantor  had  so  conveyed  them,  but  that, 
contrary  to  such  intention,  the  conveyance  was  in  fact  made  to  said 
wife  and  her  heirs.  In  denying  the  relief  thus  prayed  for  we  said  : 
♦*  The  rule  is  inflexible  that  a  mistake  or  misapprehension  of  law  is  never 
relieved  against  or  corrected.  If  a  party  designs  to  and  performs  an 
act  under  a  mistaken  view  of  the  law  affecting  the  transaction,  he  is 
held  to  the  obligation  incurred.  As  a  matter  of  necessity,  all  persons 
are  presumed  to  know  and  act  in  view  of  the  law,  and  the  maxim  is 
that  ignorance  of  the  law  excuses  no  one."  Many  other  decisions  may 
be  referred  to  in  which  the  rule  under  consideration  is  discussed  in  its 
various  aspects,  among  which  are  the  following :     Broadwell  v.  Broad- 

'  I  Story's  Eq.  Juris.,  §§  137,  138.  =  15  111.  106.  ^  53  111.  456. 
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well,'  Beebe  v.  Swartwout,"  Shafer  v.  Davis,'  Campbell  v.  Carter,^  Gor- 
dere  v.  Downing,^  Wood  v.  Price,"  Sands  u.  Sands,'  Bonney  v.  Stough- 
ton/ 

It  would  thus  seem  to  be  an  inevitable  conclusion  from  the  author- 
ities that  the  case  made  by  the  cross-bill  is  one  upon  which  a  court  of 
equity  can  grant  no  relief,  and  that  the  decree  of  the  court  below  re- 
forming said  deed  is  erroneous. 

For  the  foregoing  reasons  the  decree  will  be  reversed  and  the  cause 
will  be  remanded  to  the  Circuit  Court,  with  directions  to  dismiss  the 
cross-bill  for  want  of  equity,  and  to  enter  a  decree  upon  the  original  bill 
giving  construction  to  said  deed  in  accordance  with  this  opinion,  the 
costs  in  this  court  and  in  the  Circuit  Court  to  be  paid  by  said  assignee 
out  of  the  assets  and  estate  of  the  insolvent  in  his  hands. 

Decree  reversed. 


GRISWOLD  V.  HAZARD. 
In  the   Supreme    Court  of  the    United  States,  May  25,  1891. 

[^Reported in  141  United  States  Reports  260.] 

The  first  of  the  above  suits  was  brought  by  Griswold,  a  citizen  of 
New  York,  against  the  appellees,  citizens  of  Rhode  Island,  to  obtain  a 
decree  cancelling,  or  (if  relief  of  that  character  could  not  be  granted) 
reforming  a  certain  bond,  for  the  sum  of  $53,735,  executed  by  Thomas 
C.  Durant,  as  principal,  and  Griswold  and  S.  D.  Bradford,  as  his  sureties. 
It  was  heard  upon  bill,  answer  and  proofs,  and  the  bill  was  dismissed. 

The  action  at  law,  No.  53,  was  brought  by  the  appellees  against 
Griswold  upon  the  above  bond  in  one  of  the  courts  of  Rhode  Island, 
and  was  removed,  upon  his  petition,  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Rhode  Island,  where  a  judgment  was  rendered 
against  him  for  the  sum  of  $66,470. 

The  other  two  cases,  Nos.  51  and  52,  were  suits  in  equity  brought  by 
Griswold,  pending  the  action  at  law  in  the  Circuit  Court,  to  obtain  an 
injunction  against  its  further  prosecution. 

The  relief  asked,  in  each  of  those  suits,  was  denied,  and  the  bills 
were  dismissed. 

All  of  the  cases  have  their  origin  in  a  suit  in  equity  brought,  August 
22,  1868,  in  the  Supreme  Court  of  Rhode  Island,  by  Isaac  P.  Hazard, 
of  that  State,  against  Thomas  C.  Durant,  Oliver  Ames,  Benjamin  E. 
Bates,  John  Duff,  Cornelius  S.  Bushnell,  Sidney  Dillon,  Henry  S.  Mc- 

'  I  Gilm.  599.  '  3  id.  162.  '  13  111.  395.  ■*  14  id.  286. 

'  18  id.  492.  *46  id.  439.  "f  112  id.  225.  ^  122  id.  536. 
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Comb,  the  Credit  Mobilier  of  America,  a  Pennsylvania  corporation, 
and  the  Union  Pacific  Railroad  Company,  a  corporation  created  by 
acts  of  Congress.  Hazard  sued  on  behalf  of  himself  and  all  other 
stockholders  in  the  first-named  corporation  who  should  become  parties 
to  his  bill.  Durant,  from  an  early  date  in  1864  until  May  18,  1867, 
was  president  of  the  Credit  Mobilier  of  America,  having,  it  was  alleged, 
to  a  great  extent,  the  management  of  its  affairs  and  the  confidence  of 
its  directors  and  trustees,  as  well  as  the  control  of  its  finances  and  dis- 
bursements, and  of  its  treasurer,  clerks  and  servants.  The  theory  of 
the  bill  was  that  he  had  acquired  a  large  amount  of  the  stock  of  the 
Credit  Mobilier  of  America  upon  which  dividends  had  been  paid  in 
money  and  in  the  stock  and  bonds  of  the  Union  Pacific  Railroad  Com- 
pany, the  amount  of  such  bonds  exceeding,  it  was  alleged,  seven  hun- 
dred thousand  dollars,  and  the  amount  of  such  stock  of  the  last-named 
corporation  being  nearly  two  millions  of  dollars  ;  and  that  the  shares  of 
stock,  bonds  and  moneys  so  received  by  him  belonged  equitably  to  the 
Crt^dit  Mobilier  of  America  and  its  stockholders. 

The  bill  alleged  that  Durant's  pecuniary  condition  was  precarious ; 
that  he  was,  and  for  a  long  time  had  been,  largely  engaged  in  hazardous 
speculations  and  financial  operations,  sustaining  thereby  heavy  losses, 
and  liable  to  sustain  others  ;  that  any  recovery  against  him,  it  was  feared, 
could  not  be  enforced  by  execution  or  the  ordinary  process  of  law ; 
that  he  was  "  about  to  depart  out  of  the  State  and  out  of  the  jurisdic- 
tion of  this  court";  and  that  the  defendants  (the  individual  defendants 
being  sued  as  trustees  in  a  certain  contract  with  the  Union  Pacific  Rail- 
road Company,  the  profits  of  which  belonged  to  the  Credit  Mobilier  of 
America  and  its  stockholders),  "  though  requested  so  to  do,"  had 
wholly  neglected  and  refused  to  take  any  steps  to  compel  him  to  ac- 
count for  said  moneys,  stocks  and  bonds,  so  received  and  improperly 
appropriated. 

The  principal  relief  asked  was  that  Durant  be  required  to  pay  over 
and  deliver  to  the  Credit  Mobilier  of  America  and  the  plaintiff  Hazard 
such  sums  of  money  and  shares  of  stock  as  should  appear  upon  an  ac- 
counting to  be  justly  due  or  belonging  to  that  corporation  and  to 
Hazard,  and  to  make  such  transfer  of  the  stock  and  bonds  as  would 
fully  protect  its  and  his  rights  in  the  premises  ;  that  the  amounts  ascer- 
tained to  be  due  be  adjudged  a  lien  upon  the  shares  in  the  stock  of 
each  of  said  corporations,  owned  or  held  by,  or  standing  in  the  name 
of,  Durant,  as  well  as  upon  the  above  contract  assigned  to  the  defend- 
ant trustees,  and  the  dividends,  earnings,  stocks  and  bonds  received  or 
to  be  received  by  virtue  of  that  contract,  to  the  extent  of  the  shares  to 
which  Durant  might  be  entitled  under  it ;  and  that  on  default  in  the 
payment  and  delivery  of  the  moneys,  stocks  and  bonds  so  found  due, 
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all  such  stocks  and  bonds  be  sold  under  the  direction  of  the  court,  or 
otherwise  transferred  and  apportioned  equitably  among  the  rightful 
owners  and  claimants  thereof;  and  that  such  stocks,  bonds,  moneys,  in- 
terest and  rights,  so  procured  by  Durant,  be  deemed  and  taken  as  the 
rightful  property  of  the  Credit  Mobilier  of  America  and  its  stockholders. 
The  bill  prayed  that  Durant  be  restrained  from  departing  out  of  the 
State,  and  out  of  the  jurisdiction  of  the  court,  by  writ  oi  ne  exeat,  issued 
under  its  seal  and  by  its  order. 

A  writ  of  tie  exeat  was  ordered  to  be  issued,  August  22,  1868,  for 
$53i735-     It  was  in  these  words  : 

"•  Whereas  it  is  represented  to  our  Supreme  Court,  sitting  in  equity, 
on  the  part  of  Isaac  P.  Hazard  and  others,  complainants,  against 
Thomas  C.  Durant  and  others,  defendants,  that  said  Thomas  C.  Durant 
is  greatly  indebted  to  the  said  complainants,  and  designs  quickly  to  go 
into  other  parts  beyond  this  State  (as  by  oath  made  in  that  belief  ap- 
pears), which  tends  to  the  great  prejudice  and  damage  of  the  said  com- 
plainants :  Therefore,  in  order  to  prevent  this  injustice,  we  hereby  com- 
mand you  that  you  do,  without  delay,  cause  the  said  Thomas  C.  Durant 
to  come  before  you  and  give  sufficient  bail  or  security,  in  the  £um  of 
fifty-three  thousand  seven  hundred  and  thirty-five  dollars,  that  he,  said 
Thomas  C.  Durant,  will  not  go  or  attempt  to  go  into  parts  beyond  this 
State  without  the  leave  of  our  said  court  ;  and  in  case  the  said  Thomas 
C.  Durant  shall  refuse  to  give  such  bail  or  security,  then  you  are  to 
commit  him,  the  said  Durant,  to  our  county  jail,  in  your  precinct,  there 
to  be  kept  in  safe  custody  until  he  shall  do  it  of  his  own  accord  ;  and 
when  you  shall  have  taken  such  security  you  are  forthwith  to  make  and 
return  a  certificate  thereof  to  our  said  court,  distinctly  and  plainly,  un- 
der your  hand,  together  with  this  writ." 

Durant  was  arrested  under  this  writ  on  the  night  of  August  22,  1868, 
and  on  the  24th  he  executed,  with  Griswold  and  Bradford  as  his  sure- 
ties, the  following  bond,  drawn  by  one  of  Hazard's  attorneys  : 

"  Know  all  men  that  we,  Thomas  C.  Durant,  as  principal,  and  John 
N.  A.  Griswold  and  S.  Dexter  Bradford,  as  sureties,  are  firmly  bound 
to  Isaac  P.  Hazard,  Rowland  Hazard,  Rowland  G.  Hazard,  Elizabeth 
Hazard,  Elizabeth  Hazard,  trustee,  Anna  Hazard,  Mary  P.  Hazard, 
Lydia  Torrey,  Sophia  Vernon  and  Anna  Horner  in  the  sum  of  fifty- 
three  thousand  seven  hundred  and  thirty-five  dollars,  to  be  paid  said 
obligees,  their  executors,  administrators  or  assigns  ;  to  which  payment 
we  bind  ourselves,  our  several  and  respective  heirs,  executors  and  ad- 
ministrators, jointly  and  severally,  hereby. 

"  Sealed  with  our  seals  and  dated  this  24th  day  of  August,  a.d.  1868. 

"  The  condition  of  this  obligation  is  that  said  Thomas  C.  Durant  shall  on 
his  part  abide  and  perform  the  orders  and  decrees  of  the  Supreme  Court 
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of  the  State  of  Rhode  Island  in  the  suit  in  equity  of  Isaac  P.  Hazard 
and  others  against  said  Thomas  C.  Durant  and  others,  now  pending  in 
said  court  within  and  for  the  county  of  Newport."  This  is  the  bond 
above  referred  to. 

Under  the  latter  date,  and  presumably  before  the  execution  of  that 
bond,  the  attorneys  of  Hazard  and  Durant  signed  the  following  agree- 
ment: "In  the  above-entitled  case  it  is  agreed  that  said  Thomas  C. 
Durant  shall  file  a  bond,  with  surety  in  the  penalty  marked  in  the  writ 
of  ne  exeat  therein,  to  abide  and  perform  the  orders  and  decrees  of  the 
court  in  said  cause,  and  that  thereupon  the  writ  of  ne  exeat  aforesaid 
shall  be  discharged,  and  that  the  court  may  enter  decree  accordingly." 
The  court,  under  the  same  date,  entered  the  following  order  :  "  Thomas 
C.  Durant,  one  of  the  defendants  in  this  suit,  having  executed  and  filed 
a  bond,  with  sureties,  to  abide  and  perform  the  orders  and  decrees  of 
the  court  made  in  this  suit,  it  is  now,  by  consent,  ordered  that  the  writ 
of  ne  exeat  heretofore  issued  be  discharged."  For  some  reason,  not 
explained,  the  writ  of  ne  exeat  was  not  returned  to  the  clerk's  office  and 
filed  until  October  21,  1868.  The  sheriff  made  this  return  on  the  writ  : 
"  Newport,  August  24,  1868.  I  caused  the  within-named  Thomas  C. 
Durant  personally  to  come  before  me,  as  within  commanded,  on  the 
22d  day  of  this  month,  and  now  the  writ  is  discharged  by  order  of  court." 

On  the  2d  of  December,  1882,  more  than  fourteen  years  after  the 
commencement  of  Hazard's  suit,  it  was  ordered,  adjudged  and  decreed 
in  that  suit,  among  other  things,  as  follows  : 

"  Second.  That  the  defendant,  Thomas  C.  Durant,  is  accountable 
for  and  do,  within  90  days  from  the  date  hereof,  pay  the  sum  of  $16,- 
071,659.97,  with  interest  from  this  date,  the  said  sum,  with  interest 
thereon,  to  be  deposited  in  the  registry  of  this  court,  or  be  paid,  in  the 
first  instance,  to  Rowland  Hazard,  of  South  Kingston,  in  said  State, 
and  Henry  Martin,  of  Brooklyn,  in  the  State  of  New  York,  who  are 
hereby  appointed  special  commissioners,  with  authority,  jointly  and 
severally,  to  collect  and  receive  the  same,  and  with  power  to  take  such 
steps  to  collect  the  same  as  may  be  necessary  and  according  to  law, 
and  said  fund,  or  so  much  thereof  as  may  be  collected  by  process  or 
otherwise,  is  hereby  directed  to  be  paid  and  deposited  in  the  registry 
of  this  court  to  the  credit  of  this  cause. 

"Third.  Of  the  aforesaid  total  sum  of  $16,071,659.97,  the  defend- 
ant, Thomas  C.  Durant,  is  hereby  allowed  and  is  decreed  to  be  en- 
titled to  pay  and  discharge  $8,816,232.93,  or  any  part  thereof  pro  tajito, 
by  transferring  and  delivering  stock  of  the  Union  Pacific  Railroad  Com- 
pany and  first  mortgage  and  sinking-fund  bonds  of  said  company  as 
per  statement  '  G,'  now  exhibited  to  the  court  and  directed  to  be  filed 
in  this  cause,  with  all  dividends  which  may  have  been  collected  or  re- 
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ceived  by  said  defendant  or  his  assigns  after  the  date  of  this  decree, 
together  wilh  interest  on  the  same  to  the  date  of  payment  thereof  by 
said  defendant,  the  certificates  of  said  stock,  with  transfers  thereof,  and 
the  said  bonds  to  be  delivered  to  the  said  Rowland  Hazard  and  Henry 
Martin,  who  are  hereby  appointed  special  commissioners  to  receive 
the  same,  and  who  are  hereby  authorized  and  directed  to  sell  the  same, 
or  such  portions  thereof  as  may  be  delivered  to  them  from  time  to  time 
as  they  are  secured,  at  public  auction,  and  receive  the  proceeds  thereof, 
and  after  deducting  the  costs  and  charges  of  such  sales,  deposit  the 
same  in  the  registry  of  this  court  to  the  credit  of  this  cause  :  Provided, 
however,  that  the  said  privilege  herein  granted  to  the  said  defendant, 
Thomas  C.  Durant,  to  transfer  and  deliver  said  stocks  and  bonds  in 
partial  discharge  and  payment  of  the  sum  hereinbefore  decreed  to  be 
paid  by  him  be  exercised  by  him  within  thirty  days  from  the  date  of  the 
entering  this  decree  ;  and  that  in  default  of  such  transfer  and  delivery, 
or  of  the  transfer  and  delivery  of  the  entire  amount  of  said  stock  and 
bonds  within  the  said  thirty  days,  the  obligation  of  the  defendant, 
Thomas  C.  Durant,  to  pay  the  said  proportion  of  the  said  sum  or  of  the 
residue  of  the  same,  after  deducting  the  amount  of  such  stocks  and 
bonds  as  may  be  delivered,  as  aforesaid,  at  their  face  value,  shall  be- 
come, and  is  hereby  declared  to  be  absolute  :  And  provided,  further, 
nevertheless,  that  the  said  option  or  privilege  of  the  said  Thomas  C. 
Durant  shall  not  interfere  in  any  manner  with  any  order  or  decree  in 
the  cause  touching  the  transfer,  delivery,  sale  or  other  disposition  of 
said  stock  and  bonds. 

"  Fourth.  The  defendant,  Thomas  C.  Durant,  is  likewise  ordered 
and  directed  to  transfer  and  deliver,  within  thirty  days  from  the  date 
hereof  five  thousand  seven  hundred  and  seven  -^^  (57o7  t*oV)  shares 
of  the  stock  of  the  Credit  Mobilier  of  America  (which  stock  has  been 
found  by  the  Master  to  have  been  purchased  with  the  funds  of  the 
Credit  Mobilier,  and  which  stock  with  any  dividends  or  profits  accrued, 
or  to  accrue  on  the  same,  is  hereby  declared  to  be  the  property  of  said 
corporation,  subject  to  the  decrees  and  orders  in  this  cause),  with  any 
interest,  dividends,  rights,  benefits  and  profits  which  may  have  accrued  to 
the  said  Thomas  C.  Durant  as  the  holder  of  the  said  57o7-,Vo  shares  of 
stock  or  any  part  thereof  and  not  hereinbefore  charged  against  him, 
said  transfer  and  delivery  to  be  made  to  the  said  Rowland  Hazard  and 
Henry  Martin  or  either  of  them,  as  special  commissioners,  with  power, 
which  is  hereby  granted  to  said  commissioners,  forthwith  to  take  such 
measures,  by  suit  or  suits  in  their  own  names  or  otherwise,  as  they  may 
be  advised  is  lawful  and  necessary  to  enforce  such  transfer,  collection  or 
delivery,  and  said  stocks  to  be  held  by  said  commissioners  subject  to 
the  further  order  of  the  court  in  this  cause. 
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"  Fifth.  All  interlocutory  injunctions  heretofore  made  in  this  cause, 
so  far  as  consistent  with  this  decree,  are  declared  to  be  and  are  hereby- 
made  perpetual,  and  the  further  consideration  of  the  cause,  and  particu- 
larly as  to  allowances  to  the  complainants  for  costs,  expenses  and  ser- 
vices, and  as  to  the  distribution  of  the  funds  that  may  be  deposited  in 
the  registry  of  the  court  to  the  credit  of  the  cause,  and  also  the  consid- 
eration of  any  order  or  decree  which  may  be  necessary  in  the  premises 
against  the  defendant,  Thomas  C.  Durant,  by  reason  of  any  default 
which  may  be  made  by  him  touching  any  j^ortion  of  this  decree,  and 
also  the  consideration  of  any  other  and  further  decree  herein  against  or 
concerning  the  defendants  other  than  the  said  Thomas  C.  Durant,  be, 
and  they  hereby  are,  directed  to  stand  over,  with  leave  to  any  party  in 
interest,  save  parties  in  contempt  or  parties  who  may  appear  to  be  for 
any  other  cause  disqualified,  to  apply  at  any  time  for  further  orders  and 
directions." 

The  bill  in  case  No.  50  was  filed  September  13,  1881.  That  suit 
proceeds  upon  these  grounds  :  That  the  bond  of  August  24,  1868, 
whereby  Griswold  became  bound,  as  one  of  the  sureties  of  Durant,  that 
the  latter  should  "  on  his  part  abide  and  perform  the  orders  and  de- 
crees of  the  Supreme  Court  of  the  State  of  Rhode  Island  in  the  suit  in 
equity  of  Isaac  P.  Hazard  and  others  against  said  Thomas  C.  Durant 
and  others,  now  [then]  pending  in  said  court,"  was  obtained  by  fraud 
and  by  concealment  from  him  of  facts  he  was  entitled  to  have  communi- 
cated to  him  before  he  assumed  the  obligations  imposed  by  that  instru- 
ment ;  that  he  intended  to  sign,  and  believed,  at  the  time,  that  he  signed, 
a  bond  which  simply  bound  him  for  the  appearance  of  Durant,  so  that 
he  should  be  personally  amenable  to  the  process  and  orders  of  the 
court  in  the  suit  brought  by  Hazard  ;  that  the  execution  of  the  bond 
in  question  was  the  result  of  mistake  ;  that  the  agreement  whereby, 
upon  the  execution  by  Durant  of  a  bond,  the  writ  of  fie  exeat  was  to 
be  discharged,  was  made  without  his  knowledge  or  consent,  as  was  also 
the  order  of  court  in  pursuance  of  such  agreement,  and  was  in  deroga- 
tion of  his  rights ;  that  his  purpose  to  become  surety  only  for  Durant's 
appearance  to  answer  the  process  of  the  court,  was  well  known  at  the 
time  to  the  plaintiff  and  his  attorneys,  who  prepared  and  supervised 
the  execution  of  the  bond  ;  and  that  the  writ  of  ne  exeat  was  sued  out 
upon  the  ground  that  Durant  was  about  to  depart  from  the  State 
when,  in  fact,  he  only  contemplated  coming  to  the  State. 

Protesting  that  the  legal  effect  of  the  bond  was  that  he  should  be  re- 
sponsible only  for  the  appearance  of  Durant  so  as  to  be  subject  to 
the  process  of  the  court  in  the  Hazard  suit,  and  averring  his  willingness 
to  execute  a  proper  ne  exeat  bond,  he  prayed  that  the  bond  in  ques- 
tion be  set  aside  as  having  been  obtained  by  fraud,  imposition  and  mis- 
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take,  or  reformed,  as  indicated,  and  that  the  defendants  be  restrained  by 
injunction  from  enforcing  it  in  its  present  shape. 

The  answers  of  the  defendants  put  in  issue  the  material  allegations 
of  the  bill.  The  plaintiff  filed  a  reolication,  and  proofs  being  taken,  and 
the  cause  heard,  the  bill,  as  already  stated,  was  dismissed.' 

The  action  at  law,  being  case  No.  53,   was  commenced  March  3,, 

1883,  in  one  of  the  courts  of  Rhode  Island,  and  was  removed,  upon' 
Griswold's  application,  to  the  Circuit  Court  of  the  United  States.  The 
declaration  set  out  the  bond  of  August  24,  1868,  alleged  that  Brad- 
ford, one  of  the  sureties  thereon,  was  dead,  and  that  Durant  had  not 
kept  its  condition  in  that  he  had  not  performed  the  above  decree  of 
December  2,  1882,  in  the  equity  suit  brought  by  Hazard  ;  whereby  the 
plaintiffs  Rowland  Hazard,  Rowland  G.  Hazard,  Anna  Hazard  and 
Lydia  Torrey  were  entitled  to  have  and  demand  of  him  the  amount  of 
said  bond,  $53,735.  A  copy  of  that  decree  was  made  an  exhibit  in 
the  declaration.  The  defendant  Griswold  filed  ten  pleas,  each  of  which 
Avas  in  bar  of  the  action.  One  of  the  pleas  made  a  copy  of  the  pro- 
ceedings in  Hazard's  suit  a  part  of  it.  Demurrers  and  replications  were 
filed  to  the  pleas,  those  to  the  second,  third,  fourth,  fifth  and  seventh 
pleas  being  special  demurrers.  By  an  order  entered  July  i,  1884,  the 
demurrers  were  sustained  to  the  second,  third,  fourth,  fifth  and  seventh 
pleas,  the  opinion  of  the  court  being  delivered  by  Mr.  Justice  Gray.^ 

Pursuant  to  a  stipulation  of  counsel,  dated  November  26,  1883,  tliat 
the  plaintiff  might  demur  specially  to  the  second,  third,  fourth,  fifth  and 
seventh  pleas,  and,  in  case  the  demurrers  were  overruled,  reply  to 
those  pleas  as  if  no  demurrers  had  been  filed,  and  that  amended  pleas, 
if  desired,  might  be  filed  by  the  defendant,  and  in  obedience  to  the  order 
of  court  requiring  the  amended  pleas  to  be  filed  on  or  before  October  15, 

1884,  the  defendant  on  the  14th  of  October,  1884,  filed  amended  third,, 
fourth,  fifth  and  seventh  pleas.  The  case  was  subsequently  heard  on  a 
motion  by  plaintiff,  made  November  19,  1884,  that  the  amended  pleas 
be  stricken  out,  and  on  the  30th  of  March,  1885,  this  order  was  made  : 
"  Plaintift's  motion  to  strike  amended  pleas  from  the  files  is  granted." 
Certain  stipulations  were  made  between  counsel,  among  others,  one  to 
the  effect  "  that  the  plaintiffs  were  able  to  prove  under  the  decree  of 
the  Supreme  Court  of  Rhode  Island,  in  the  equity  suit  brought  by 
Hazard,  an  amount  of  damage  in  excess  of  the  penal  sum  of  the  bond 
declared  on  in  this  suit."  A  jury  having  been  waived  in  writing,  the 
court  gave  judgment,  as  of  February  12,  1887,  against  Griswold,  for 
$66,470. 

The  suit  in  equity  No.  51  was  brought  June  12,  1885.     The  bill  in 
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that  case,  after  referring  to  the  suit  in  eciuity  brought  by  Isaac  P.  Hazaid 
in  1868,  showed  that  on  the  17th  of  November,  1875,  Rowland  G. 
Hazard  commenced  a  suit  in  ecjuity  in  one  of  the  courts  of  Penns)l- 
vania,  against  the  Credit  Mobilier  of  America  and  others,  which  was 
subsequently  moved  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Pennsylvania,  that  being  the  domicil  of  the  corpora- 
tion ;  that  in  such  suit  Oliver  Ames  was  appointed  receiver  of  all  the 
goods,  chatties,  rights  and  effects  of  the  corporation  and  was  author- 
ized by  the  court  in  Pennsylvania  to  deliver  to  Durant  a  deed  of  re- 
lease from  all  actions,  causes  of  action,  suits,  bills,  bonds,  writings 
obligatory,  debts,  dues,  duties,  reckonings,  accounts,  sums  of  money, 
judgments,  executions,  extents,  quarrels,  controversies,  trespasses,  dam- 
ages and  demands  whatever,  both  in  law  or  equity,  which  the  Credit  Mo- 
bilier of  America  then  had,  or  might  at  any  time  thereafter  have,  claim, 
allege  or  demand,  against  said  Durant,  for  or  by  reason  or  means  of 
any  matter,  cause  or  thing  whatever  :  that  afterward,  on  the  27th  day 
of  October,  188 1,  Ames,  under  the  said  authority,  and  in  consideration 
of  the  execution  by  Durant  of  a  deed  conveying  the  title  to  certain 
lands  mentioned  in  the  order  of  court  authorizing  the  release,  deliv- 
ered to  the  latter  a  deed  of  release,  .  f  .he  kind  above  indicated,  of  all 
sums  of  money  then  due  or  owing  to,  01  thereafter  to  become  due  to, 
said  corporation  ;  that  the  above  equity  suit  in  the  Supreme  Court  of 
Rhode  Island  was,  and  had  been,  wholly  controlled  by  Rowland  G. 
Hazard  ;  that  notwithstanding  the  delivery  of  the  above  deed  to  Du- 
rant, the  latter  suit  was  proceeded  with,  and  the  Supreme  Court  of 
Rhode  Island  rendered  a  decree  refusing  to  allow  him  to  set  it  up  as  a 
bar  to  the  entering  of  such  decree,  on  the  ground  that  he  was  in  con- 
tempt of  that  court  for  violation  of  one  of  its  decrees  rendered  therein ; 
and  that  after  the  delivery  of  the  deed  of  release  to  Durant  the  plaintiff 
requested  the  defendants  to  surrender  the  bond  of  August  24,  1868,  and 
to  abstain  from  suing  him  thereon,  but  they  refused  to  comply  with  that 
request.  The  relief  asked  was  an  irij unction  restraining  the  defend- 
ants from  further  proceeding  in  the  action  at  law.  Upon  a  hearing  be- 
fore Judges  Colt  and  Carpenter  a  demurrer  to  the  bill  was  sustained, 
and  the  bill  dismissed,  October  28,  1886,  Judge  Carpenter  delivering 
the  opinion  of  the  court.' 

The  bill  in  case  No.  52  was  filed  June  12,  1885.  It  assailed  the 
jurisdiction  of  the  Supreme  Court  of  Rhode  Island  over  the  subject 
matter  of  the  suit  in  equity  brought  by  Hazard  upon  the  ground  that 
before  bringing  it  neither  the  plaintiff  therein,  Isaac  P.  Hazard,  nor  any 
other   stockholder   of  the  Credit  Mobilier   of  America,  requested  the 
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managing  committee  of  the  board  of  directors  or  the  stockholders  of 
that  corporation  to  begin  legal  or  equitable  proceedings  against  Durant. 
The  cause  was  heard  upon  demurrer  before  Judges  Colt  and  Carpen- 
ter. The  demurrer  was  sustained  and  the  bill  dismissed,  the  opinion  of 
the  Circuit  Court  being  delivered  by  Judge  Carpenter.' 

Mr.  James  C.  Carter  for  Griswold  argued  Nos.  50  and  53,  and  sub- 
mitted Nos.  51  and  52. 

Mr.  Elias  Merwin  and  Mr.  Samuel  Maddox  submitted  all  the  cases 
on  their  briefs. 

Mr.  Justice  Harlan,  after  making  the  above  statenieut,  delivered 
the  opinion  of  the  court. 

These  four  cases  are  so  closely  connected  in  their  facts,  as  well  as  in 
the  questions  of  law  presented  for  determination,  that  it  is  convenient  to 
dispose  of  them  by  one  opinion. 

Our  attention  will  be  directed  first  to  case  No.  50,  in  which  a  decree 
is  sought  to  cancel,  or  in  the  alternative  to  reform  the  bond  of  August 
24,  1868,  executed  by  Durant  as  principal,  and  by  Griswold  and  Brad- 
ford as  sureties,  and  to  restrain  the  defendants  from  suing  upon  it  in  its 
present  form.  The  granting  or  refusing  of  such  a  decree  depends,  of 
course,  upon  the  inquiry  whether  the  plaintiff  Griswold  has,  by  evidence 
sufficiently  clear  and  convincing,  manifested  his  right  to  the  relief  asked. 

While  in  respect  to  some  matters  there  is  a  conflict  among  the  wit- 
nesses, certain  facts  and  circumstances  are  clearly  established,  and  may 
be  summarized  as  follows  :  Durant,  in  August,  1868,  was  a  citizen  and 
resident  of  New  York.  He  went  to  Newport  for  a  brief  stay,  and  was 
there  on  the  morning  of  Saturday,  August  22.  About  noon  of  that 
day  the  suit,  in  which  the  writ  of  ne  exeat  issued,  was  commenced 
against  him.  He  was  then  sailing,  with  several  friends,  in  his  yacht  on 
the  high  seas.  The  yacht  landed  at  the  Newport  wharf  shortly  before 
eleven  o'clock  at  night.  Upon  his  stepping  ashore  he  was  notified  by 
two  officers,  who  had  kept  continuous  watch  for  him  at  the  wharf  dur- 
ing the  afternoon,  that  they  had  a  writ  for  his  arrest — meaning  the 
above  writ  of  ne  exeat — and  that  he  must  go  to  jail.  He  accompanied 
them  to  that  place,  one  of  the  counsel  of  Hazard,  Mr.  Peckham,  fol- 
lowing on  foot  to  the  sheriff's  office.  Information  of  the  arrest  having 
been  communicated  to  Mr.  H.  W.  Gray,  also  a  citizen  of  New  York, 
temporarily  at  Newport,  that  gentleman  went  to  Griswold,  who  was  his 
uncle,  and  begged  the  latter  to  go  to  the  jail  and  become  bail  for  Du- 
rant's  appearance.  Griswold  had  only  a  slight  acquaintance  with 
Durant,  never  having  met  him  until  the  spring  of  1868,  and  held  no 
personal  or  business  relations  of  any  kind  with  him.     To  oblige  his 
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nephew,  who  was  Durani's  friend,  and  merely  as  an  act  of  kindness  and 
courtesy  to  a  stranger  (Griswold  then  resided  in  Newport),  he  acceded 
to  the  request  to  become  bail  for  Durant's  appearance  in  court,  and  for 
that  purpose  only  went  to  the  jail.  Hazard  learned,  a  little  before 
eleven  o'clock,  that  Durant  had  been  arrested  as  he  landed  from  his 
yacht,  and  that  owing  to  the  lateness  of  the  hour  the  sheriff  had  taken 
him  directly  to  the  jail  instead  of  his  own  office,  "  as  had  been  pre- 
viously arranged."  He  went  immediately  to  the  lodgings  of  one  of  his 
attorneys,  Mr.  Bradley,  and  caused  him  to  "go  and  see  what  could  be 
done  to  prevent  Durant  from  remaining  in  jail  over  Sunday  "  ;  author- 
izing his  attorney  to  use  his  name  "  for  the  purpose  of  releasing  said 
Durant  from  jail  until  Monday,  it  being  regarded  as  very  doubtful 
whether  Durant  in  the  short  time  then  remaining  before  Sunday  would 
be  able  to  provide  the  necessary  bonds." 

Shortly  after  Griswold,  accompanied  by  Gray,  reached  the  jail,  the 
two  counsel  of  Hazard,  namely,  Bradley  and  Peckham,  arrived  there, 
and  a  few  moments  later  Governor  Van  Zandt  came  in  obedience  to  a 
message  from  Durant,  conveyed  by  Bradford,  to  act  as  his  counsel. 
Hazard,  it  seems,  did  not  accompany  his  counsel  to  the  jail.  It  was 
now  nearly  twelve  o'clock.  All  who  were  at  the  jail  agree  that  they 
were  there  only  because  of  the  arrest  of  Durant  under  a  writ  command- 
ing the  sheriff  to  take  bail  from  him,  in  the  sum  of  $53,735,  that  he 
would  not  go  or  attempt  to  go  into  parts  beyond  the  State  without  the 
leave  of  the  court,  and,  if  such  bail  were  not  given,  to  commit  him  to 
and  keep  him  in  jail  until  he  gave  bail  of  his  own  accord ;  and,  such 
security  being  taken,  the  officer  was  required  by  the  writ  to  return  a 
certificate  thereof  to  the  court.  There  is  no  claim  that  any  one  present 
was  ignorant  of  the  terms  of  the  writ,  or  of  the  extent  of  the  authority 
of  the  officer  charged  with  its  execution.  It  is  further  agreed  by  all  the 
witnesses  that  there  was  a  conversation  at  the  jail  between  the  lawyers 
and  Durant  as  to  what  could  be  done  in  order  to  effect  the  latter's  re- 
lease. But  in  this  discussion  or  conversation  Griswold  took  no  part 
whatever.  That  much  is  distinctly  stated  by  Peckham,  one  of  Hazard's 
attorneys,  who  drew  the  bond,  and  supervised  the  execution  of  the 
writ  of  ne  exeat,  although  he  says  that  the  sureties  could  not  "help 
hearing,  if  they  paid  any  attention."  It  is  equally  beyond  dispute  that 
the  object  of  Griswold's  presence  at  the  jail  was  well  known  to  Hazard's 
attorneys. 

Just  here  arises  the  difference  among  the  witnesses  as  to  what  took 
place  at  the  jail.  Detailing  what  occurred  according  to  his  recollection 
at  that  place,  Peckham  says:  "When  I  got  to  the  jail  I  found  there 
Judge  Bradley,  who  had  only  preceded  me  there  by  a  minute  or  two, 
Mr.  Durant,  Charles  C.  Van  Zandt,  his  counsel,  Mr.  Griswold,  Dexter 
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Bradford  and  a  stranger,  who  was,  I  presume,  Mr.  Gray.  Mr.  Van 
Zandt  and  Judge  Bradley  were  already  talking  about  the  release  of  Mr, 
Durant  from  custody.  Judge  Bradley  said  :  '  That  is  a  simple  matter. 
Let  him  give  the  bond  called  for  by  the  writ.'  The  nature  of  that  bond 
was  briefly  explained.  Mr.  Durant  said  that  it  was  out  of  the  question 
for  him  to  give  it ;  that  he  couldn't  remain  any  longer  in  Rhode  Island  ; 
that  his  presence  was  absolutely  demanded  outside  of  the  State,  and 
forthwith;  and  that  he  must  leave  here  Monday  morning.  It  was  sug- 
gested that  he  might  file  his  answer  and  apply  for  the  discharge  of  the 
writ  immediately  ;  but  he  said,  '  I  know  what  proceedings  in  court  are, 
and  I  can't  remain  here  at  all.'  It  was  then  proposed  that  he  should 
give  a  bond  in  the  same  amount  marked  in  the  two  writs  in  the  two 
cases,  conditioned  to  abide  and  perform  whatever  decrees  the  court 
might  make  against  him  in  those  suits.  The  nature  of  these  proposed 
bonds  was  freely  discussed  by  Judge  Bradley,  Mr.  Van  Zandt  and  Mr. 
Durant,  and  the  fact  that  they  were  bonds  which  would  hold  the  princi- 
pal and  sureties  liable  to  pay  money  in  case  Durant  should  not  perform 
any  decree  made  by  the  court  was  commented  on  by  Mr.  Van  Zandt 
and  Mr.  Durant.  During  all  this  interview  Judge  Bradley  did  all  the 
talking  for  the  complainants,  and  Mr.  Van  Zandt  and  Mr.  Durant  spoke 
about  equally  for  their  side."  The  same  witness  states  :  ''  Mr.  Van 
Zandt  having  conferred  with  Mr.  Durant,  and  those  two  having  con- 
ferred with  the  sureties — I  mean  Mr.  Griswold  and  Mr.  Bradford — Mr. 
Van  Zandt  then  announced  that  they  would  give  the  bonds  proposed. 
As  it  was  then  very  late,  it  was  further  agreed  that  all  should  meet  at 
my  office  on  the  following  Monday  morning,  soon  after  midnight,  and 
execute  the  papers.  Besides  these  bonds,  it  was  also  agreed  that  the 
respective  counsel  should  sign  an  agreement  that  upon  the  bonds  being 
executed  the  writs  of  ue  exeat  should  be  absolutely  discharged.  Just  at 
the  close  of  the  interview  Judge  Bradley  addressed  himself  to  all  pres- 
ent, saying  that  he  wished  to  make  sure  that  all  understood  the  arrange- 
ment alike,  and  he  stated  that  Mr.  Durant  was  to  give  bonds,  with  Mr. 
Griswold  and  Mr.  Bradford  as  sureties,  in  the  sums  marked  in  the  writs, 
to  abide  and  perform  all  the  decrees  of  the  court  in  the  suit ;  that 
counsel  should  sign  agreements  for  the  discharge  of  the  writs ;  that  all 
should  meet  at  my  office  soon  after  midnight  Monday  morning  and 
sign  the  papers  ;  that  in  the  meantime  Mr.  Durant  would  go  free  from 
custody  upon  his  word  of  honor,  and  he  appealed  to  the  sureties,  say- 
ing :  '  We  rely  upon  you,  gentlemen,  to  see  that  he  attends.'  We  then 
separated.  I  prepared  the  papers  and  had  them  lying  upon  my 
table  when  we  met,  pursuant  to  the  arrangement.  They  were  read. 
Mr.  Griswold  took  an  active  part  at  this  meeting  and,  I  think,  read  the 
papers  for  himself.     The  papers  were  signed  without  any  objection  or  dis- 
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cussion  at  tliat  time.  Probably  we  were  not  together  at  my  office  more 
than  ten  minutes."  Referring  to  the  interview  at  the  jail,  IJradley  tes- 
tified that  nothing  was  said,  to  the  best  of  his  recollection  and  belief,  by 
any  one,  conveying  the  idea  that  the  complainants  were  to  obtain  from 
the  defendant  only  a  bail  bond  for  his  appearance  ;  and  that  "  the  terms 
of  the  bond  were  expressed,  so  as  to  exclude  the  idea  that  it  was  merely 
a  bail  for  a[)pearance,  and  to  provide  that  it  should  be  a  bond  to 
abide  and  perform  the  order  of  the  court."  He  further  said  that  the 
bond  "  was  to  be  a  security,"  and  it  was  so  announced.  In  all 
material  respects  his  evidence  was  in  accord  with  the  recollection  of 
Peckham. 

But  there  was  other  evidence  which  precludes  our  accei)ting  the  ver- 
sion of  the  afifair  given  by  those  gentlemen.  Gray,  Griswold,  Durant 
and  Van  Zandt,  with  more  or  less  distinctness,  but  all  emphatically, 
state  that  neither  at  the  jail  Saturday  night,  nor  at  the  meeting  before 
daylight  on  Monday  morning,  was  there  a  hint,  suggestion  or  proposi- 
tion,  in  any  form,  that  Durant  should  give  bond,  with  sureties,  condi- 
tioned that  he  would  abide  and  perform  the  decrees  that  might  be  ren- 
dered in  the  Hazard  suit,  or  that  any  bond  was  talked  of  except  one 
that  would  make  the  sureties  responsible  simply  for  his  appearance  in 
the  State,  so  as  to  be  subject  to  the  orders  and  process  of  the  court. 
Gov.  Van  Zandt  testifies,  touching  the  meeting  at  the  jail :  "  It  was  pro- 
posed by  Judge  Bradley  that  Dr.  Durant  should  give  bond,  with  two 
sureties,  which  should  be  substituted  for  the  writ  and  the  writ  with- 
drawn. I  then  understood  from  the  conversation  that  the  bond  was  in 
the  nature  of  a  bail  bond,  and  that  when  the  sureties  delivered  Dr.  Du- 
rant into  the  custody  of  the  court,  to  either  perform  its  orders  and  de- 
crees personally,  or  to  suffer  such  penalties  personally  as  the  court 
might  impose,  they  would  comply  with  the  conditions  of  the  bond. 
Nothing  was  said  in  my  presence  by  any  person  inconsistent  with  these 
views."  Again,  referring  to  what  took  place  at  the  time  the  bond  was 
actually  signed,  the  same  witness  says  :  "  A  bond,  prepared  by  Messrs. 
Peckham  and  Bradley,  was  handed  to  me,  as  counsel  for  Mr.  Durant  ; 
there  was  some  little  discussion  as  to  whether  it  should  be  made  to  the 
sheriff  of  Newport  County,  or  to  the  complainants  in  the  then  suit. 
Judge  Bradley  preferred  the  latter,  and  it  was  so  done.  I  told  Mr. 
Durant  that,  in  my  opinion,  it  was  a  proper  bond  to  secure  his  appear- 
ance in  the  suit,  and  the  bond  was  then  executed I  heard  noth- 
ing said  by  Judge  Bradley  or  Mr.  Peckham,  except  what  I  have  already 
stated.  I  myself  told  Mr.  Durant  that,  in  my  opinion,  the  instrument 
was,  in  effect,  a  bail  bond."  Further  :  "  There  was  nothing  said  or  in- 
timated by  any  person  in  my  presence  or  hearing  on  that  occasion  to 
indicate  that  the  bond  was  a  security  instead  of  a  surety."     The  state- 
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ments  of  Gov.  Van   Zandt  are  fully  sustained  by  the   depositions  of 
Gray,  Griswold  and  Durant. 

In  view  of  this  great  preponderance  of  evidence  upon  the  side  of  the 
plaintiff,  as  to  what  occurred  at  the  jail  before  the  separation  of  the 
parties  to  meet  Monday  morning  for  the  consummation  of  the  business, 
the  court  is  not  at  liberty  to  accept  the  account  given  by  the  defend- 
ants' attorneys  of  the  interview  of  Saturday  night.  And  we  have  a 
strong  conviction  that  the  recollection  of  Griswold,  Gray,  Durant  and 
Van  Zandt  as  to  that  interview  is  sustained  by  all  the  inherent  proba- 
bilities of  the  case.  And  in  saying  this,  we  would  not  be  understood 
as  reflecting  ui)on  the  integrity  of  Hazard's  attorneys.  The  difference 
in  the  recollection  of  gentlemen,  in  respect  to  transactions  in  which 
they  took  part,  often  happens,  without  any  reason  to  suspect  that  any 
of  them  would  intentionally  deviate  from  the  line  of  absolute  truth. 
Such  differences  existing,  the  court  can  only  be  guided  by  the  weight  of 
the  evidence,  where  the  witnesses  are  intelligent,  of  equal  credibility, 
and  had  equal  oi>portunities  to  know  what  occurred.  In  the  first  place, 
it  is  not  at  all  probable  that  Griswold  would  have  executed  the  bond  in 
question,  as  surety,  if  he  had  been  informed,  or  believed,  that  it  bound 
him  absolutely,  within  the  amount  specified  in  such  bond,  for  the 
payment  of  any  sum  adjudged  against  Durant — almost  an  entire 
stranger  to  him.  In  the  next  place,  we  cannot  suppose  that  the  coun- 
sel who  went  to  the  jail  to  represent  the  interests  of  Hazard  had  any 
other  purpose  in  going  there  except  to  see  that  that  was,  substantially, 
accomplished  which  the  writ  of  ne  exeat  authorized,  namely,  the  obtain- 
ing of  bail  that  would  prevent  Durant's  departure  from  the  State  with- 
out the  leave  of  the  court,  and  thus  have  him,  at  all  times,  pending 
Hazard's  suit,  subject  to  its  rightful  power  in  respect  to  any  decree  to 
be  rendered.  That  was  evidently  Bradley's  purpose,  for,  according  to 
Peckham's  evidence,  he  suggested  that  Durant  could  effect  his  release 
by  executing  the  bond  specified  in  the  writ.  But  when  the  nature  of 
such  a  bond  was  explained,  and  it  appeared  that  the  necessity  for  Du- 
rant's being  out  of  the  State  on  Monday  rendered  that  course  entirely 
impracticable,  the  latter  was  then  informed — according  to  the  evidence 
of  Peckham — that  he  could  file  an  answer  and  apply  for  the  discharge 
of  the  writ  immediately.  What  was  meant  by  this  suggestion  ?  It 
could  have  meant  but  one  thing,  namely,  that  it  was  in  the  power  of 
Durant  to  obtain,  without  objection,  if  not  of  right,  a  discharge  of  the 
writ,  after  answering,  by  executing  a  bond  of  some  kind.  A  party  ar- 
rested upon  ne  exeat  may  obtain  the  discharge  of  the  writ,  upon  motion 
or  petition,  and  after  notice,  and  according  to  some  authorities,  "  it  is  a 
matter  of  course  to  order  the  fie  exeat  to  be  discharged,  upon  the  de- 
fendant's giving  security  to  answer  the  complainant's  bill,  and  to  render 
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himself  amenable  to  tlie  process  of  the  court  pending  the  litigation,  and 
to  such  process  as  may  be  issued  to  compel  a  performance  of  the  final 

>decree Or,  where  the  defendant  cannot  procure  such  security 

as  will  satisfy  the  sheriff,  or  if  he  wishes  to  leave  the  State  before  the 
termination  of  the  suit,  he  may  apply  to  the  court  to  discharge  the  7ie 
t-xcat  upon  his  giving  proper  security  to  answer  and  be  amenable  to 
process.  And  upon  such  ap[)lication,  the  court  will  take  such  security 
as  it  may  deem  sufficient,  and  will  discharge  the  sheriff  from  liability.'" 
In  Griswold,  Petitioner,' determined  September  20,  1880,  Griswold  by 
l>etition  sought  to  be  discharged  from  the  bond  in  question  on  his  prin- 
cipal's placing  himself  within  the  jurisdiction  of  the  court  and  subject 
to  its  orders  and  decrees.  He  seems  to  have  proceeded,  in  that  case, 
upon  the  ground  that  he  was  entitled,  of  right,  to  the  order  of  discharge 
asked.  But  the  Supreme  Court  of  Rhode  Island  did  not  accept  that 
view,  observing  that  it  could  not  regard  ''  a  bond  to  abide  and  perform 
the  decree  as  equivalent  merely  to  a  bond  to  abide  the  event  of  the  suit." 
To  do  so,  the  court  said,  would  be  to  ignore  wholly  the  word  "  per- 
form "  contained  in  the  bond,  which,  upon  its  face,  appeared  to  be  given 
by  agreement  of  the  parties.  While  it  was  there  said,  and  properly, 
that  the  court  may  require  as  a  condition  of  the  discharge  of  a  writ  7ie 
exeat,  that  the  respondent  give  security  to  perform  the  decree — citing 
Robertson  v.  Wilkie,'  and  Atkinson  v.  Leonard  ^ — it  was  conceded  that 
*'  courts  will  generally  discharge  a  writ  of  ne  exeat  upon  the  respondents' 
giving  security  to  abide  the  decree  on  the  hearing  of  the  suit."  If  Du- 
rant  had  remained  in  Newport  and,  upon  filing  his  answer,  had  applied 
for  the  discharge  of  the  writ  of  ne  exeat  upon  his  giving  bond  with  security 
simply  to  abide  the  decree,  and  place  himself,  when  required,  within  the 
jurisdiction  of  the  court,  it  is  inconceivable  that  the  State  court  would, 
under  the  circumstances,  have  denied  his  application.  But  it  was  fur- 
ther said  in  that  case — and  this  is  quite  significant  in  its  bearing  upon 
another  question  to  be  presently  adverted  to — that  "even  if  the  bond 
in  question  was  to  be  considered  as  having  no  other  effect  than  a  bond 
to  abide  the  decree  made  upon  hearing  the  cause,  the  petition  could  not 
be  granted  in  the  present  stage  of  the  proceedings.  No  final  decree  in 
the  cause  has  yet  been  reached." 

As,  therefore,  Durant  could  have  filed  his  answer,  and,  conformably 
to  the  general  rule,  have  obtained  a  discharge  of  the  writ  upon  giving 
bond,  with  surety,  that  he  would  be  amenable  to  the  orders  and  process 
of  the  court ;  as  he  could  not,  consistently  with  his  engagements,  re- 

'  2  Barb.  Pr.  655-6;  Mitchell  v.  Bunch,  2  Paige  606,  621;  Brayton  v.  Smith, 
6  Paige  489,  491;  McNamara  v.  Dwyer,  7  Paige  239,  244.  Tee  also  Jacob's 
Law  Diet.  Title,  ne  exeat  regno;  Johnson  v.  Clendenin,  5  G.  &  J.  463,  481. 

*  13  R.  I.  126.  'Amb.  177.  ^3  Bro.  C.  C.  218. 
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main  in  Rhode  Island  long  enough  to  have  an  answer  prepared,  and  to 
move  for  the  discharge  of  the  writ,  upon  sufficient  bond  to  be  by  him 
given  ;  and  as  Hazard  and  his  counsel  expressed  a  desire  that  Durant 
should  not  be  held  in  custody  over  Sunday,  what  more  natural  and 
equitable  than  that  the  parties  should,  by  consent,  brmg  about  that 
which  Durant  must  have  understood  from  Bradley  that  he  could  accom- 
plish, through  the  orders  of  the  court,  namely,  have  a  bond  executed 
•with  surety  compelling  his  presence  in  the  State  when  required  by  the 
orders  of  the  court,  or  subjecting  his  sureties  to  personal  liability  if  he 
did  not  render  himself  amenable  to  its  process.  If  the  suggestion  that 
Durant  could  file  his  answer  and  apply  to  the  court  for  the  discharge  of 
the  writ  (of  course,  upon  bond  securing  his  amenability)  to  the  process 
of  the  court)  had  been  adopted,  the  plaintiff  would  not  have  obtained  a 
bond  making  the  surety  absolutely  responsible,  within  the  penal  sum 
named  in  the  writ  and  bond,  for  a  money  decree  against  Durant.  It  is, 
therefore,  unreasonable  to  suppose  that  the  parties  separated  Saturday 
night  under  an  agreement  that  Hazard  should  have  from  Durant  a  bond 
that  would  subject  his  sureties  to  a  larger  responsibility  than  was  in- 
volved in  the  suggestion  made  that  Durant  could  obtain  an  order  of 
court  for  the  discharge  of  the  writ.  On  the  contrary  it  is  more  reason- 
able to  suppose  that  the  bond  which,  on  Saturday  night,  was  agreed  to 
be  executed  on  the  next  Monday  morning,  was  one  that  would  accom- 
plish, by  agreement  of  parties,  precisely  what  Hazard's  attorney  sug- 
gested that  Durant  might  accomplish  by  an  order  of  court.  The  agree- 
ment of  the  parties  was  thus  made  to  take  the  place  of  an  order  of 
court,  because  Durant  assured  Hazard's  attorneys  that  he  could  not  re- 
main in  Newport  long  enough  to  make  a  formal  application  for  the  dis- 
charge of  the  writ  upon  a  proper  bond. 

We  are  of  the  opinion  that,  although  the  condition  of  the  bond  in 
question  was  that  Durant  should  "  abide  and  perform  the  orders  and 
decrees  "  of  the  court  in  the  suit  in  which  it  was  given,  all  the  parties, 
according  to  the  decided  preponderance  of  evidence,  intended  it,  at 
the  time,  as  an  instrument  binding  the  sureties  for  the  appearance  of 
the  principal  so  as  to  be  amenable  to  the  process  and  decrees  of  the 
court,  upon  default  in  which,  and  not  before,  were  they  to  be  liable  to 
pay  the  penalty.  If  the  bond  means,  in  law,  more  than  that — and 
counsel  in  this  court  agree  that  it  does — the  case  is  one  of  a  mutual 
mistake,  clearly  established,  as  to  the  legal  effect  of  the  instrument. 
There  was  no  mistake  as  to  the  mere  words  of  the  bond  ;  for  it  was 
drawn  by  one  of  Hazard's  attorneys,  and  was  read  by  Griswold  before 
signing  it.  But,  according  to  the  great  weight  of  the  evidence,  there 
was  a  mistake,  on  both  sides,  as  to  the  legal  import  of  the  terms  em- 
ployed to  give  effect   to  the  mutual  agreement.     In   short,  the  instru- 
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iiicnt  docs  not  express  the  thought  and  intention  which  the  parties  had 
at  the  time  of  its  execution.  And  this  mistake  was  attended  by  circum- 
stances that  render  it  ineciiiitahle  for  tlie  obh'gees  in  the  bond  to  take 
advantage  of  it.  The  instrument  was  drawn  by  one  of  Hazard's  attor- 
neys, and  was  presented  and  accepted  as  embodying  the  agreement 
previously  reached.  Griswold  was  unskilled  in  the  law,  and  took  the 
word  "  perform"  as  implying  performance  in  the  sense  of  Durant's  be- 
coming amenable  to  the  process  of  the  court.  He  had  no  reason — 
unless  the  recollection  of  Gray,  Durant,  Van  Zandt  and  himself  as  to 
what  occurred  is  wholly  at  Aiult — to  doubt  that  the  bond  expressed  the 
real  agreement ;  especially  if  he  heard  Van  Zandt's  statement  to  Du- 
rant, when  the  latter  was  about  to  sign  the  bond,  that  it  "was,  in  effect, 
a  bail  bond."  A  court  of  equity  ought  not  to  allow  that  mistake,  satis- 
factorily established  and  thus  caused,  to  stand  uncorrected,  and  thereby 
subject  a  surety  to  liability  he  did  not  intend  to  assume,  and  which,  ac- 
cording to  the  decided  preponderance  of  the  evidence,  there  was  at  the 
time  no  purpose  to  impose  upon  him.  While  it  is  laid  down  that 
"  a  mere  mistake  of  law,  stripped  of  all  other  circumstances,  consti- 
tutes no  ground  for  the  reformation  of  written  contracts,"  yet  "  the 
rule  that  an  admitted  or  clearly  established  misapprehension  of  the  law 
does  create  a  basis  for  the  interference  of  courts  of  equity,  resting  on 
discretion  and  to  be  exercised  only  in  the  most  unquestionable  and 
flagrant  cases,  is  certainly  more  in  consonance  with  the  best-con- 
sidered and  best-reasoned  cases  upon  this  point,  both  English  and 
American."  ' 

The  conclusion  reached  upon  this  branch  of  the  case  is  the  only  one 
consistent  with  fair  dealing  toward  those  who  were  willing  to  become 
sureties  for  the  appearance  of  Durant.  If  it  be  not  justified  upon  the 
ground  of  mistake  as  to  the  mutual  agreement,  superinduced  by  the 
conduct  of  the  party  seeking  now  to  take  advantage  of  it,  there  could 
be  no  escape  from  the  conclusion  that  the  taking  of  a  bond  that  made 
Griswold  absolutely  liable  as  surety,  for  any  amount  adjudged  to  be  due 
from  Durant,  and  not  greater  than  the  penal  sum  named,  was,  under 
all  the  circumstances  disclosed,  a  fraud  in  law  upon  him.  If  the  attor- 
neys of  Hazard  intended  to  obtain,  by  means  of  a  bond,  more  than  he 
was  entitled  to  by  such  a  bond  as  the  writ  of  ne  exeat  called  for,  and 

'  Snell  V.  Insurance  Co.,  g8  U.  S.  8=,  go,  92;  i  Story  Eq.  Jur.  §  138  e  and  /, 
Redf.  ed.;  Stockbridge  Iron  Co.  v.  Hudson  Iron  Co.,  102  Mass.  45,  48;  Under- 
wood V.  Brockman,  4  Dana  309,  316;  Jones  v.  Clifford,  3  Ch.  D.  779,  791,  792; 
Canedy  v.  Marcy,  15  Gray  373,  377;  Green  v.  Morris  &  Essex  Railroad  Co.,  i 
Beasley  165,  170;  Beardsley  v.  Knight,  10  Vermont  185,  190;  State  v.  Paup, 
13  Arkansas  129;  2  Leading  Cases  in  Eq.,  pt.  i,  979  to  984;  2  Pomeroy's  Eq. 
§§  843  to  847. 
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more  than  the  court  would  ordinarily  have  given  them,  upon  Durant's 
application  to  discharge  the  writ ;  if  they  intended  to  secure  a  bond  that 
would  make  Griswold  personally  liable,  within  the  penal  sum,  for  any 
money  decree  passed  against  Durant,  then  a  fraud  was  perpetrated  upon 
him,  which  entitles  him  to  relief;  for,  according  to  the  decided  preponder- 
ance of  the  evidence,  it  must  be  assumed  that  Hazard's  attorneys  knew 
that  he  signed  the  bond  in  the  belief  that,  pursuant  to  the  previous  un- 
derstanding, it  was  one  to  secure  Durant's  appearance,  nothing  more, 
and  yet  they  failed  to  inform  him,  at  the  time,  that  it  was  drawn  so  as 
to  impose  upon  him  a  much  larger  responsibility.  Their  silence  upon 
that  question  was,  under  the  circumstances,  equivalent  to  a  direct  affir- 
mation that  the  bond  meant  what  Griswold  supposed  it  did.  In  view 
of  what  passed  at  the  jail  on  Saturday  night,  their  duty  was,  by  suffi- 
cient explanation,  to  correct  the  misapprehension  under  which  he  evi- 
dently labored.  Besides,  there  can  be  no  doubt,  under  the  evidence, 
that  the  agreement  to  discharge  the  writ  was  reached  without  consulta- 
tion with  Griswold.  No  one  of  the  witnesses  states  that  he  was  con- 
sulted about  that  matter,  or  that  he  was  informed  as  to  the  legal  result 
of  an  agreement  or  order  to  discharge  the  writ.  He  testifies  that  he 
knew  nothing  of  any  such  agreement.  So,  that,  while  Hazard's  attor- 
ney, according  to  his  evidence,  was  preparing  a  bond  that  would  bind 
Griswold  absolutely  to  pay  any  decree,  not  in  excess  of  $53,735,  that 
might  be  rendered  against  one  who  was  almost  a  stranger  to  him,  and 
who,  Hazard  stated  in  his  bill,  was  then  engaged  in  hazardous  specula- 
tions and  was  in  a  precarious  condition  pecuniarily,  he  was,  as  the  rep- 
resentative of  Hazard,  under  an  agreement  with  Durant,  of  which  Gris- 
wold had  no  knowledge,  that  the  writ  of  ne  exeat  should  be  discharged  ; 
thus  compelling  the  surety  to  risk  the  insolvency  of  the  principal,  and 
putting  it  out  of  his  power,  for  his  own  protection,  to  surrender  the 
principal  and  obtain  the  cancellation  of  the  bond,  as,  in  that  case,  the 
surety  might  have  done,  if  the  bond  had  been,  as  he  supposed  it  was, 
one  simply  for  the  appearance  of  Durant.  The  concealment  of  this 
agreement  from  Griswold  was,  under  the  circumstances,  a  wrong  to  him 
"  The  contract  of  suretyship,"  says  Mr.  Story,  "  imports  entire  good 
faith  and  confidence  between  the  parties  in  regard  to  the  whole  transac- 
tion. Any  concealment  of  material  facts,  or  any  express  or  implied 
misrepresentation  of  such  facts,  or  any  undue  advantage  taken  of  the 
surety  by  the  creditor,  either  by  surprise  or  by  witholding  proper  infor- 
mation, will  undoubtedly  furnish  a  sufficient  ground  to  invalidate  the  con- 
tract." Again  :  "  If  a  party  taking  a  guaranty  from  a  surety,  conceals 
from  him  facts  which  go  to  increase  his  risk  and  suffers  him  to  enter 
into  the  contract  under  false  impressions,  as  to  the  real  state  of  the 
facts,  such  a  concealment  will  amount  to  a  fraud,  because   the  party  is 
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bound  to  make  the  disclosure."  '  But  we  do  not  rest  our  decision  upon 
any  ground  of  fraud  in  law  or  fraud  in  fact.  We  acquit  the  attorneys 
of  Ha/ard  of  any  desire  or  purpose  to  do  injustice  to  Griswold,  or  to 
commit  a  fraud  upon  him.  Hut  we  are  constrained,  by  the  settled  rules 
of  evidence,  to  hold,  as  already  indicated,  that  their  recollection  of  the 
circumstances  under  which  the  bond  of  August  24  was  executed  is  ma- 
terially at  fault,  and  that  the  alleged  mistake  is  established  by  convinc- 
ing proof. 

Hut  it  is  said  that  Griswold  was  guilty  of  such  laches  in  seeking  the 
relief  now  asked  that  he  is  not  entitled  to  the  aid  of  a  court  in  equity. 
This  position  is  based  principally  upon  what  Peckham  says  occurred 
between  him  and  Griswold  in  the  fall  of  the  year  after  the  execution  of 
the  bond.  Peckham  testifies  :  "  About  the  last  of  October  or  the  ist 
of  November,  1868,  along  that  time,  I  met  Mr.  Griswold  on  Thames 
Street,  in  Newport,  near  my  office.  He  spoke  of  this  bond  as  if  it 
were  a  bail  bond.  I  said,  *  No  ;  it  is  a  bond  upon  which  you  may  be 
liable  to  pay  money.  If,  for  example,  the  court  should  find  a  judgment 
against  Durant  for  any  sum  of  money  and  he  did  not  pay  it,  you  could 
be  held  for  the  amount  named  in  these  bonds.'  He  said, '  Well,  I  guess 
you  are  right,  but  I  must  see  Durant  about  it.  He  must  do  something 
about  it.'  I  asked  him,  'Why,  he  is  rich  enough,  isn't  he?'  and  Mr. 
Griswold  said,  '  Yes  ;  he  is  rich  enough,  but  he  is  reckless,  and  there  is 
no  telling  how  long  such  a  man  may  stay  rich,  and  he  must  give  me 
security.'  I  would  like  to  add  here  that  I  mentioned  this  to  Mr.  Honey 
last  winter.  Mr.  Honey  said  that  he  was  confident,  from  conversations 
he  had  had  with  his  client,  Mr.  Griswold,  that  Mr  Griswold  had  no 
recollection  of  any  such  conversation  with  me,  and  I  replied  that  if  Mr, 
Griswold  did  not  recollect  it  I  should  hesitate  about  swearing  to  it,  and 
that  I  did  not  think  I  would  swear  to  it  under  those  circumstances,  and 
that  certainly  I  would  not  like  to  do  so.  Still  I  have  felt  bound  to  state 
it  here,  upon  further  reflection  with  these  explanations."  If  this  be  a 
correct  statement  of  what  passed  between  Peckham  and  Griswold,  upon 
the  occasion  referred  to,  it  is  significant  as  showing  that  months  after 
the  bond  was  executed  Griswold  spoke  of  it  as  a  bail  bond.  His  dec- 
laration, after  Peckham's  explanation  of  its  terms,  "  I  guess  you  are 
right,"  naturally  meant  no  more  than  a  courteous  acquiescence,  without 
discussion,  in  the  opinion  expressed  by  one  learned  in  the  law.  Gris- 
wold, while  recalling  the  fact  that  he   expressed  to   Peckham   his  belief 

'  I  Story's  £q.  Juris.  §§  324,  215.  To  the  same  effect  are  Franklin  Bank  v. 
Cooper,  36  Maine  iSo,  iq6;  Smith  v.  Bank  of  Scotland,  i  Dow.  272,  292;  Rail- 
ton  z'.  Mathews,  10  CI.  &  F.  935,  943;  Small  v.  Currie,  2  Drewry  102,  114; 
Phillips  V.  Foxall,  L.  R.  7  Q.  B.  666,  672;  Pidcock  v.  Bishop,  3  B.  &  C.  605; 
Adams'  Equity,  §  179. 
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that  it  was  a  bail  bond,  denies  explicitly  that  he,  on  that  or  any  other 
occasion,  ever  admitted  that  it  was  other  than  a  bail  bond. 

Besides,  there  was  no  absolute  necessity  for  Griswold's  moving  in  the 
matter  until  after  some  decree  was  passed  against  Durant,  and  until  an 
attempt  was  made  to  hold  him  personally  responsible  for  the  amount  of 
the  bond.  He  made  an  effort  in  Griswold,  Petitioner,'  to  be  discharged 
from  his  bond  upon  the  principal's  placing  himself  within  the  jurisdic- 
tion of  the  court.  But,  as  we  have  seen,  the  court,  after  declining  to 
discharge  the  bond,  said,  that  even  if  the  bond  in  question  was  to  be 
considered  as  having  no  other  effect  than  a  bond  to  abide  the  decree 
made  upon  hearing  the  cause,  the  petition  for  its  discharge  would  not 
be  considered  by  it  until  a  final  decree  was  passed.  The  judgment  in 
that  case  was  passed  September  30,  1880.  Notwithstanding  this  an- 
nouncement, and  doubtless  because  of  the  intimation  that  the  bond 
meant  more  in  law  than  he  supposed,  Griswold  commenced  the  present 
suit  more  than  a  year  before  the  decree  was  rendered  against  Durant, 
and  before  the  action  at  law  was  brought  on  the  bond.  Under  the 
peculiar  circumstances  of  this  case  we  think  the  defense  of  laches  is 
without  substantial  merit.  Whether  laches  is  to  be  imputed  to  a  party 
seeking  the  aid  of  a  court  of  equity  depends  upon  the  circumstances  of 
the  particular  case.  There  are  no  circumstances  here  that  would 
justify  a  refusal  to  grant  the  relief  asked  because  of  Griswold's  delay  in 
instituting  suit  to  have  the  bond  cancelled  or  reformed. 

In  the  view  the  court  takes  of  this  case,  the  proper  decree  to  make, 
if  Durant  were  living,  would  be  one  reforming  the  bond  of  August  24, 
1868,  so  as  to  make  Griswold  liable  for  the  penal  sum  named  only  in 
the  event  that  the  principal  failed  to  appear  and  become  subject  to  the 
orders  and  decrees  of  the  court  in  the  suit  in  which  the  writ  of  ne  exeat 
was  issued.  But  such  a  decree  would  not  now  be  appropriate.  Under 
the  circumstances,  the  only  decree  that  will  accomplish  the  ends  of  sub- 
stantial justice  is  one  perpetually  enjoining  the  prosecution  of  any  action, 
suit  or  proceeding  to  make  him  liable  in  any  sum  on  or  by  reason  of 
said  bond. 

We  come  now  to  the  action  at  law,  No.  53,  in  which  there  was  a 
judgment  against  Griswold  on  the  bond  of  August  24,  1868,  for  the  sum 
of  $66,470.  It  is  assigned  for  error  that  the  court  sustained  the  de- 
murrers to  the  original  second,  third,  fourth  and  fifth  pleas,  ordered  the 
amended  third,  fourth  and  fifth  pleas  to  be  stricken  from  the  files,  and 
denied  the  defendant's  motions,  at  the  trial,  for  judgment  on  his  eighth 
and  ninth  pleas.  It  has  been  assumed  in  argument  that  the  record  in 
this  case  substantially  presents  among  other  questions  the  following  :  i. 

'13  R-  I-  125. 
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Whether  the  bond  of  August  24,  1868,  was  not  obtained  by  such  fraud 
and  conccahncnt  as  rendered  it  void  as  against  Griswold  ?  2.  Whether 
upon  the  face  of  the  record  of  the  ccjuity  suit  in  which  the  order  or  de- 
cree of  December  2,  1882,  was  rendered  the  court  was  not  without 
jurisdiction  of  the  subject  matter  of  that  suit,  the  essential  object  of 
which,  it  is  argued,  was  to  administer  the  affairs,  and  distribute  the 
assets,  of  a  Pennsylvania  corporation,  by  means  of  decrees  and  orders 
of  a  court  in  Rhode  Island  ?  3.  Whether  simple  duress  operating  only 
on  the  principal  in  the  bond  could  be  taken  advantage  of  by  the 
surety  ?  4.  Whether  the  plaintiffs,  notwithstanding  the  stipulation  of 
Griswold's  counsel,  at  the  trial,  that  they  were  able  to  prove,  under  the 
decree  of  December  2,  1882,  "an  amount  of  damage  in  excess  of  the 
penal  sum  of  the  bond  declared  on,"  could  maintain  an  action  on  the 
bond  for  that  or  any  other  sum,  until  it  was  ascertained  and  adjudged 
in  Hazard's  equity  suit  what  distinct  part,  if  any,  of  the  $16,071,659.97 
for  which  Durant  was  adjudged  by  the  Supreme  Court  of  Rhode  Island 
to  be  accountable  to  the  Credit  Mobilier  of  America,  actually  belonged, 
or  would  be  ultimately  awarded,  to  the  obligees  in  the  bond  ? 

These  questions  have  been  argued  by  the  counsel  of  the  respective 
parties  with  signal  ability,  and  their  importance  is  recognized.  But  in 
view  of  the  present  condition  of  the  record  of  this  case,  it  is  not 
deemed  best  now  to  discuss  them.  The  ground  upon  which  the  court 
below  ordered  the  amended  pleas  to  be  stricken  from  the  files  does  not 
appear.  It  may  be  that  the  motion  was  treated  as  a  foimal  demurrer,' 
or  was  granted  because,  in  the  judgment  of  the  court,  the  amended 
pleas  did  not  materially  change  the  defense  as  presented  in  the  pleas 
to  which  special  demurrers  were  sustained,  and  were  not,  therefore, 
fairly  embraced  by  the  stipulation  made  by  counsel  for  their  being  filed. 
But,  in  our  judgment,  the  amended  pleas  were  much  broader,  as  well  as 
more  specific  in  their  averments,  than  were  the  original  pleas  ;  and  the 
questions  arising  upon  them  could  have  been  more  appropriately  raised 
by  demurrer.^  We  are  more  willing  to  make  this  disposition  of  the 
case,  because  of  the  decision  in  case  No.  50  in  respect  to  Griswold's 
liability  upon  the  bond  sued  on.  In  view  of  what  has  been  there  said, 
the  discussion  of  the  above  questions  would  seem  to  be  unnecessary. 

The  demurrer  to  the  bill  in  No.  51  was  properly  sustained.  The 
error,  if  any,  committed  by  the  Supreme  Court  of  Rhode  Island  in  not 
allowing  the  release,  executed  to  Durant  by  the  receiver  in  the  Penn- 
sylvania court  of  the  Credit  Mobilier  of  America,  to  be  interposed  as  a 
defense  in  the  suit  brought  by  Hazard  against  Durant  and  others,  could 

'  Slocum  T'.  Powers,  10  R.  I.  255. 

'  Smith  V.  Carrol,  17  R.  I.,  July  19,  1890. 
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not  be  corrected  by  bill  in  equity,  filed  by  a  surety  on  the  bond  of 
August  24 ;  for  the  reason,  if  there  were  no  other,  that  the  release  was 
delivered  prior  to  the  judgment  in  the  State  court  constituting  the  basis 
of  the  action  at  law  on  the  bond. 

The  demurrer  to  the  bill  in  case  No.  52  was  also  properly  sustained. 
In  that  case  the  validity  of  the  proceedings  in  the  Supreme  Court  of 
Rhode  Island,  by  Hazard  against  Durant  and  others,  was  assailed  upon 
the  ground  that  the  bill  in  that  suit  did  not  sufficiently  show  that  any 
effort  had  been  made  by  Hazard,  the  plaintiff  therein,  and  who  sued  as 
stockholder,  to  procure  corporate  action  against  Durant  by  the  Credit 
Mobilier  of  America.  It  is  only  necessary  to  say  that  this  ground  pre- 
sents only  a  question  of  mere  error  in  the  judgment  of  the  State  court, 
and  does  not  affect  its  jurisdiction. 

The  decree  in  suit  No.  50  must  be  reversed,  with  directions  to  enter 
a  new  decree  perpetually  enjoining  the  defendants  therein,  and  each  of 
them,  from  prosecuting  any  suit,  action  or  proceeding  against  Griswold 
on  the  bond  executed  by  him  on  the  24th  of  August,  1868,  as  one  of 
the  sureties  of  Thomas  C.  Durant ;  the  decrees  in  cases  No.  51  and  52 
must  be  affirmed  ;  and  the  judgment  in  the  action  at  law,  No.  53,  must 
be  reversed  with  directions  for  further  proceedings  not  inconsistent 
with  this  opinion.  Griswold  is  entitled  to  his  costs  in  this  court  in 
cases  50  and  53,  and  the  appellees  in  the  other  cases  are  entitled  to  their 
costs  here  as  against  Griswold.     It  is  so  ordered. 

Mr.  Justice  Brown,  dissenting,  in  No.  50. 

I  should  have  no  hesitation  in  announcing  my  concurrence  in  the 
opinion  of  the  court  in  this  case,  did  it  not  seem  to  me  to  involve  a 
disturbance  of  legal  principles  which  I  had  supposed  to  be  well  settled 
and  confirmed  by  repeated  decisions  of  this  court. 

To  entitle  the  plaintiff  to  a  decree,  he  is  bound  to  show  either  mis- 
take or  fraud.  I  think  he  has  failed  to  show  either.  There  was  noth- 
ing unprecedented — scarcely  anything  which  could  be  called  unusual — 
in  the  character  of  the  obligation  he  assumed.  The  bond  was  such  an 
one  as  is  proper  to  be  given  to  obtain  the  discharge  of  a  defendant  held 
upon  a  v/rit  of  ne  exeat.  In  treating  of  this  remedy,  it  is  said  in  Dan- 
iel's Chancery  Practice,  that,  "  by  the  terms  of  the  writ,  the  sheriff  is 
to  cause  the  party,  personally,  to  come  before  him  and  give  sufficient 
bail  or  security  in  the  sum  indorsed  on  the  writ,  that  he  will  not  go,  or 
attempt  to  go  into  parts  beyond  the  seas,  without  leave  of  the  court  ; 
and  on  his  refusal,  he  is  to  commit  him  to  the  next  prison."  It  is  also 
said  that,  "  the  court  will  discharge  the  writ  upon  merits,  whenever  it 
appears,  by  the  circumstances  of  the  case,  as  disclosed  by  the  affidavits 
upon  which  it  was  granted  and  the  answer  of  the  defendant,  either  that 
the  plaintiff  has  no  case,  or  that  the  defendant  is  not  going  out  of  the 
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jurisdiction  ;  anil  this  it  will  do  either  absohitely  or  conditionally  :  that 
is,  upon  the  defendant's  giving  security  to  abide  and  perform  the  decree 
of  the  court.'" 

In  New  York  it  seems  also  to  be  the  proper  practice  to  discharge  the 
writ  upon  the  defendant's  giving  security  to  answer  the  plaintiff's  bill, 
and  to  render  himself  amenable  to  the  process  of  the  court  [)ending  the 
litigation." 

The  writ  in  this  case  required  Durant  to  give  sufficient  bail  or  secu- 
rity, in  the  sum  of  $53,735,  "  that  he,  the  said  Thomas  C.  Durant,  will 
not  go,  or  attempt  to  go,  into  parts  beyond  this  State,  without  the 
leave  of  our  said  court."  Durant  was  unwilling  to  give  this  security, 
because,  as  he  said,  it  was  imperatively  necessary  for  him  to  leave  the 
State  and  be  in  New  York  on  the  next  Monday.  It  was,  therefore, 
stipulated  between  his  solicitor  and  that  of  the  plaintiff,  Hazard,  that 
he  should  file  a  bond,  with  surety  in  the  penalty  marked  in  the  writ  of 
fie  exeat,  "  to  abide  and  perform  the  orders  and  decrees  of  the  court  in 
said  cause,"  and  thereupon  the  writ  of  ne  exeat  should  be  discharged. 
These  are  the  exact  terms  of  the  bond  that  was  prepared  and  signed  by  the 
plaintiff.  There  is  some  conflict  as  to  what  took  place  upon  the  interview 
on  Saturday  night,  at  which  it  was  agreed  that  the  bond  should  be  given. 
Plaintiff's  witnesses  assert  that  it  was  understood  that  a  bond  was  to  be 
given  for  his  appearance  before  the  courts  when  wanteJ.  Upon  the 
other  hand,  defendants'  witnesses,  Judge  Bradley  and  Mr.  Peckham, 
who,  although  outnumbered  by  the  plaintiff's  witnesses,  were  men  of 
the  highest  character,  members  of  the  legal  profession,  and  understand- 
ing thoroughly  what  they  were  about,  swore  that  the  nature  of  the  pro- 
posed bond  was  freely  discussed  by  Judge  Bradley,  Mr.  Van  Zandt  and 
Mr.  Durant,  and  the  fact  that  they  were  bonds  which  would  hold  the 
principal  and  sureties  liable  to  pay  money  in  case  Durant  should  not 
perform  any  decree  made  by  the  court  was  commented  upon  by  them, 
Judge  Bradley  speaking  for  the  defendants  and  Mr.  Van  Zandt  and 
Mr.  Durant  for  themselves.  The  sureties  were  present,  although  it  is 
not  claimed  that  they  took  part  in  the  discussion.  I  do  not  care,  how- 
ever, to  attempt  to  reconcile  this  testiinony,  or  to  determine  exactly 
where  the  truth  lies.  Griswold  himself  admits  that,  when  the  bond  was 
prepared  and  submitted  for  his  signature,  he  read  it,  and  noticed  the 
terms  "abide  by  and  perform  the  decrees  of  the  court"  ;  but,  in  the 
absence  of  any  explanation,  he  inferred  that  it  meant  that  Durant  should 

'  3d.  Am.  ed.,  1814,  1817;  5th  Am.  ed..  1710,  1713,  with  some  verbal  changes: 
Howden  v.  Rogers,  i  Ves.  &  Beame  129;  Atkinson  v.  Leonard,  3  Bro.  C.  C. 
ai8;  Roddam  v.  Hetherington,  5  Ves.  gi;  Parker  v.  Parker,  12  N.  J.  Eq. 
(Beasley)  105;  McDonough  v.  Gaynor,  18  N.  J.  Eq.  (3  C.  E.  Green)  249. 

5  Mitchell  V.  Bunch,  2  Paige  606;  McNamara  v.  Dwyer,  7  Paige  239. 
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appear  and  render  himself  subject  to  the  processes  of  court.  He 
does  not  complain  that  its  contents  or  its  legal  effect  were  misstated  to 
hitn,  or  that  Judge  Bradley  or  Mr.  Peckham,  who  represented  the  plain- 
tiff in  the  suit,  misled  him  by  any  false  representations  as  to  its  tenor 
or  purport.  He  apparently  refrained  from  asking  any  explanation  of 
its  meaning,  but  assumed  himself  to  construe  it,  and  gave  it  a  different 
meaning  from  that  which  the  law  gave  it.  This,  it  seems  to  me,  is  a 
mistake  of  law,  against  which  equity  will  give  no  relief.' 

In  Powell  V.  Smith,''  the  defendant  endeavored  to  defeat  the  enforce- 
ment of  an  agreement  to  give  a  lease  upon  the  ground  that  he  was 
mistaken  as  to  the  legal  meaning  and  effect  of  an  important  provision. 
The  Master  of  Rolls  in  overruling  the  defense  said  :  "All  those  cases 
which  have  been  cited  during  the  argument  are  cases  where  there  was 
either  a  dispute  and  doubt  as  to  the  thing  sold,  or  where  the  words  of 
the  agreement  expressed  certain  things  in  an  ambiguous  manner,  which 
might  be  misunderstood  by  one  of  the  parties.  In  all  those  cases  the 
court  has  held  that  it  must  look  at  the  evidence  and  that  if  the  mistake 
is  sufficiently  proved  the  court  will  then  set  aside  the  agreement.  But 
here  the  words  of  the  agreement  are  quite  certain,  and  the  only  thing 
that  was  not  understood  was  the  legal  effect  of  certain  words  which  it  con- 
tained. Now,  that  is  no  ground  of  mistake  at  all.  It  is  a  question  upon 
the  construction  of  an  agreement  agreed  to  by  everybody  concerned. 

In  Eaton  7>.  Bennett,^  a  marriage  settlement  was  drawn,  as  the  in- 
tended husband  alleged,  in  a  manner  contrary  to  the  agreement ;  but 
before  the  marriage  he  knew  its  contents  and  executed  it  under  protest, 
and  reserved  his  right  to  set  it  aside.  It  was  held  that  he  could  not, 
after  the  marriage,  sustain  a  suit  to  rectify  the  settlement.  The  Master  of 
the  Rolls  observed  that  "  the  court,  in  such  cases  as  these,  only  rectifies 
a  settlement  when  both  parties  have  executed  it  under  a  mistake,  and 
have  done  what  neither  of  them  intended.  Here  the  plaintiff  exam- 
ined the  draft  and  the  settlement  prior  to  its  execution,  and  was  per- 
fectly aware  of  its  purport.  I  think  that  he  cannot  set  it  aside  or  alter 
it  in  this  court."  Indeed,  it  is  a  doctrine  familiar  to  this  court,  that  in 
order  to  set  aside  an  instrument  for  mistake  it  must  appear  that  the  mis- 
take was  mutual,  and  that  one  party  is  desirous  of  taking  advantage  of 
an  error  into  which  he  himself  in  common  with  the  other  party  has  fallen.* 

'  Griswold,  Petitioner,  13  R.  I.  125;  Hunt  7\  Rousmanier,  i  Pet.  1,15; 
United  States  v.  Ames,  99  U.  S.  35,  46;  Hart  v.  Hart,  18  Ch.  D.  670;  Snell  v^ 
Insurance  Co.,  98  U.  S.  85;  2  Pomeroy  Equity  Juris,  sec.  843. 

*  L.  R.  14.  Eq.  85,  90. 

^  34  Beav.  196. 

^Hearne  v.  Marine  Ins.  Co.,  20  Wall.  488,  490;  Stockbridge  Iron  Co.  v.  Hud- 
son  Iron   Co.,   102    Mass.   45,  48;  Sawyer   v.  Hovey,   3   Allen   321;  German- 
American  Ins.  Co.  z'.  Davis,  131  Mass.  316. 
9 


130  GRItiWOLD   V.    IIAZAKI).  [CIIAP.  I. 

In  view  of  the  stipulation  tliat  was  entered  into  between  the  solicitors 
for  tiie  respective  parties  to  this  suit,  1  do  not  see  how  it  can  be  claimed 
that  there  was  any  mistake  upon  the  part  of  Bradley  or  Peckham  as  to  the 
l)urport  of  the  bond,  and  as  before  observed,  unless  they  were  parties 
to  such  mistake,  there  is  no  equity  in  reforming  the  instrument  upon 
that  ground.  In  addition  to  this  the  evidence  must  be  such  as  to 
leave  no  reasonable  doubt  in  the  mind  of  the  court  as  to  the  existence 
of  such  mistake,  and  in  my  view,  without  discussing  it  at  length,  the 
testimony  in  this  case  falls  far  short  of  the  requisite  certainty. 

Again,  it  seems  to  me  that  the  defense  of  laches  is  complete  in  this 
case.  This  bond  was  executed  in  August,  1868.  It  is  shown  that,  as 
early  as  October  or  November  of  the  same  year,  in  a  conversation  be- 
tween Mr.  Peckham  and  the  plaintiff  in  Newport,  the  character  of  this 
bond,  as  being  distinct  from  a  mere  bail  bond,  was  called  to  Mr.  Gris- 
wold's  attention  by  Mr.  Peckham,  who  told  him  that  it  was  a  bond  upon 
which  he  might  be  liable  to  pay  money.  In  Mr.  Peckham's  own  words, 
he  said  :  "  If,  for  example,  the  court  should  find  a  judgment  against 
Durant  for  any  sum  of  money  and  he  did  not  pay  it,  you  could  be  held 
for  the  amount  named  in  these  bonds.  He  said,  '  Well,  I  guess  you 
are  right,  but  I  must  see  Durant  about  it.  He  must  do  something 
about  it.'  I  asked  him,  Why,  he  is  rich  enough,  isn't  he?  And  Mr. 
Griswold  said,  '  Yes,  he  is  rich  enough,  but  he  is  reckless,  and  there  is 
no  telling  how  long  such  a  man  may  stay  rich,  and  he  must  give  me 
security.' "  It  appears  then  from  this  testimony,  which  is  practically 
uncontradicted,  that  within  three  months  after  the  bond  was  given  the 
plaintiff  was  distinctly  apprised  that  it  was  a  bond  for  the  payment  of 
money.  He  appears  to  have  done  nothing  about  it,  however,  for  twelve 
years,  when  he  filed  a  petition  in  the  Supreme  Court  of  Rhode  Island 
asking  permission  to  surrender  Durant  into  the  custody  of  the  court  and 
be  relieved  from  the  bond — a  petition  which  the  court  refused  to  grant. 
In  this  petition  there  was  no  "  suggestion  of  any  fraud,  imposition,  or 
unfairness  in  obtaining  it,  practiced  by  the  complainants  on  the  defend- 
ant or  his  sureties."  ' 

It  was  not  until  after  this  petition  had  been  denied,  and  an  opinion 
intimated  that  he  might  be  bound  to  pay  the  penalty  of  the  bond 
in  the  event  of  a  decree  against  Durant,  that  he  filed  this  bill,  and 
for  the  first  time  set  up  that  he  had  been  imposed  upon  in  the  execu- 
tion of  the  bond.  In  the  meantime  Durant  has  died  and  Hazard  has 
lost  whatever  advantage  he  might  have  had  in  the  surrender  of  his  body 
in  compliance  with  the  bond  which  plaintiff  says  he  understood  was  to 
be  given  in  discharge  of  the  writ. 

'  Griswold,  Petitioner,  13  R.  I.  125,  126. 
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I  cannot  avoid  the  impression  that  the  present  defense  is  an  after- 
thought. In  any  view  of  the  case,  I  think  the  plaintiff  failed  to  exer- 
cise that  degree  of  diligence  which  this  court  said  in  Grynies  u  Sanders ' 
was  necessary  to  entitle  a  party  to  rescind  upon  the  ground  of  mistake 
or  fraud. 

I  think  the  decree  of  the  court  below  is  right  and  should  be  affirmed. 

Mr.  Justice  Bradley  and  Mr.  Justice  Brewer  did  not  participate 
in  the  decision  of  this  case. 


KYLE,  Appellant,  v.  FEHLEY,  Respondent. 
In  the  Supreme  Court  of  Wisconsin,  January  12,  1892. 

\^Reporied  in  81   Wisconsin  Reports  67.] 

Appeal  from  the  Circuit  Court  for  Rock  County. 

On  and  prior  to  August  17,  1887,  the  plaintiff  was  the  owner  of  a 
farm  of  eighty  acres  in  Lima,  Rock  County.  During  the  same  time 
the  defendant  was  the  owner  of  a  house  and  lot  in  Whitewater,  and  240 
acres  of  land  described,  in  Iowa,  which  last  piece  of  land  was  at  the 
time  subject  to  a  lease  from  her  to  one  Prebe,  executed  August  17, 
1885,  for  the  term  of  three  years  from  and  after  November  i,  1885,  in 
consideration  of  which  the  said  Prebe  therein  agreed  to  pay  her  one- 
fourth  of  all  the  crops  raised  in  the  season  of  1886  on  said  premises, 
delivered  in  granary  and  cribs  thereon,  and  in  the  two  succeeding  years 
to  pay  one-third  of  said  crops  delivered  as  above,  the  above  provision 
as  to  rent  to  apply  only  on  the  land  then  broken.  Said  Prebe  therein 
also  agreed  to  break  all  the  tillable  land  not  already  broken  on  the 
quarter  section  therein  described,  in  the  season  of  1886,  and  in  pay- 
ment for  such  breaking  was  to  have  and  receive  the  entire  cro""  raised 
by  him  on  the  land  so  broken  by  him  in  the  seasons  of  1887  and  1888. 
It  was  therein  further  agreed  that  said  Prebe  might  have  the  privilege 
of  extending  said  lease  for  two  years  beyond  the  time  therein  stated,  at 
his  election,  by  giving  sixty  days'  notice  thereof,  in  which  case  he  was  to 
pay  rent  for  each  of  said  two  years — one-third  of  all  crops  delivered  as 
aforesaid. 

August  17,  1887,  the  plaintiff  conveyed  to  the  defendant  the  eighty- 
acre  farm  mentioned,  and  she,  at  the  same  time  and  in  consideration 
therefor,  by  deed  with  full  covenants  conveyed  to  him  the  house 
and  lot  in  Whitewater  and  the  240  acres  mentioned.  March  21,  1888, 
the  plaintiff  commenced  this  action  against  the  defendant  and  her  hus- 
band for  a  breach  of  the  covenants  of  warranty  contained  in  her  deed 

'93  U.S.  55. 
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to  him,  by  reason  of  said  outstanding  lease  in  favor  of  said  Prebe,  and 
claimed  $i,8oo  damages.  The  defendant  answered  by  way  of  denials 
and  counter-allegations,  and  alleged  by  way  of  counterclaim,  in  effect, 
that  before  and  at  the  time  of  the  execution  of  said  deed  from  her  ta 
the  plaintiff  the  latter  went  upon  said  Iowa  farm,  and  saw  the  tenant 
thereon  in  possession,  and  saw  and  read  said  lease,  and  agreed  to  take 
said  Iowa  farm  subject  to  said  lease  and  the  rights  of  said  tenant  there- 
under, and  further  agreed  that  the  defendant  should  reserve  her  share 
of  the  crops  for  the  year  1887,  and  that  she  was  to  pay  tiie  taxes  thereon^ 
for  that  year,  and  to  pay  the  |)laintiff  one-third  of  the  crops  on  the  new 
breaking  for  the  year  1888;  and  that  such  agreement  on  the  part  of 
the  plaintiff  to  take  the  Iowa  farm  subject  to  such  iease  and  the  rights 
of  the  tenant  thereunder  was,  by  false  representations  made  by  the 
plaintiff  and  his  attorney  and  upon  which  the  defendant  relied,  sup- 
pressed, and  kept  out  of  said  deed  from  the  defendant  to  the  plaintiff; 
and  said  answer  prayed  a  reformation  of  said  deed  according  to  the  true 
agreement  between  the  parties.  The  plaintiff  replied  at  length  to  the 
counterclaim. 

Upon  the  trial  the  plaintiff  discontinued  the  action  as  to  the  defend- 
ant's husband.  At  the  close  of  the  trial  the  court  found,  as  matters  of 
fact,  in  effect  the  exchange  of  the  property  as  mentioned  ;  the  existence, 
terms,  and  conditions  of  said  lease  ;  that  the  same  were  fully  known  to 
the  plaintiff  on  and  prior  to  August  17,  1887  ;  that  all  the  material  alle- 
gations of  the  amended  answer  were  true.  And,  as  conclusions  of  law, 
the  court  found,  in  effect,  that  the  execution  and  delivery  of  the  deed 
from  the  defendant  to  the  plaintiff  carried  with  it  an  assignment  of  said 
lease  ;  that  there  was  a  mistake  in  drafting  the  deed,  by  omitting  to 
state  therein  that  the  same  was  made  and  accepted  subject  to  said  lease 
and  the  defendant's  reservation  of  one  third  of  the  crops  for  1887  ;  that 
the  defendant  was  induced  to  consent  to  such  omission  by  the  advice  of 
the  plaintiff's  attorney,  and  in  the  belief  of  the  correctness  of  his  state- 
ments as  to  the  effect  of  the  deed  with  such  omission,  and  that  such 
omission  was  a  fraud  upon  the  defendant ;  that  the  deed  should  be  re- 
formed as  demanded  in  said  answer,  and  the  defendant  have  judgment 
for  a  reformation  of  said  deed  as  prayed  in  said  answer,  and  dismissing 
the  action,  and  for  her  costs  and  disbursements  therein.  From  the 
judgment  entered  thereon  accordingly  the  plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  Doe  &'  Sutherland^  and  oral 
argument  byy;  B.  Doe. 

For  the  respondent  there  was  a  brief  signed  by  JVynans  &^  ffyzer, 
and  oral  argument  \iy  John  Winans. 

Cassoday,  J.  The  real  controversy  is  whether  the  equitable  defense 
alleged  in  the  answer  is  sustained  by  the  evidence.     The  objection  to 
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the  admission  of  certain  testimony  upon  the  trial  of  this  equitable  issue 
is  not  available  as  a  ground  for  reversal.  This  is  too  well  settled  to  re- 
quire the  citation  of  authority.  The  plaintiff  offered  to  show  that  Octo- 
ber 5,  1887,  he  proposed  to  the  defendant  to  have  all  the  lands  men- 
tioned reconveyed,  but  that  she  refused.  The  court,  as  we  think,  very 
properly  rejected  the  offer  as  immaterial  under  the  pleadings. 

It  is  apparent  that  the  defendant  and  her  husband  were  aged  Ger- 
mans, and  but  little  acquainted  with  the  methods  and  forms  of  business. 
From  the  very  nature  of  things  they  must  have  relied  almost  wholly 
upon  the  scrivener  for  the  formal  writings  to  carry  into  execution  the 
oral  agreement  actually  made  by  the  plaintiff  and  the  defendant.  The 
plaintiff  admits  that  during  the  negotiations  of  the  trade  he  told  the  de- 
fendant that  he  would  go  out  to  Iowa  with  her  husband  and  see  the 
farm,  and  that  when  he  came  back  he  could  tell  her  better  how  he 
would  trade ;  that  he  and  her  husband  did  go  to  Iowa,  August  9,  1887  ; 
that  at  Garner  they  obtained  a  livery  team  and  drove  out  to  the  farm 
and  to  the  house  upon  the  farm  ;  that  Mr.  P'ehley  talked  with  a  German 
lady  at  the  house,  in  his  presence  ;  that  he  then  went  to  Ames  to  visit 
his  brother ;  that  his  brother  accompanied  him  back  to  Garner ;  that  he 
and  his  brother  and  Mr.  Fehley  then  took  a  livery  team,  and  again 
drove  out  to  the  farm  ;  that  he  there  saw  the  lady  at  the  house,  and  Mr. 
Prebe  working  the  farm.  He  professes  to  have  had  no  conversation 
with  Mr.  Prebe,  and  to  have  understood  nothing  of  the  conversation 
carried  on  in  German  between  Prebe  and  Mr.  Fehley  ;  and  he  ex- 
pressly denies  having  said  to  Prebe,  "  If  I  make  this  trade,  I  will  make 
it  subject  to  your  lease."  He  admits  that  he  understood  that  Prebe 
was  working  the  farm  on  shares,  but  claims  to  have  made  no  inquiry, 
nor  to  have  received  any  information  as  to  the  terms,  conditions,  or 
duration  of  his  lease.  This  visit  of  the  plaintiff  to  the  farm  in  Iowa  was 
a  week  or  so  prior  to  the  drawing  of  the  papers,  and  for  the  very  pur- 
pose of  determining  upon  inspection  whether  he  would  make  the  trade 
or  not.  His  story  as  to  his  want  of  any  knowledge  as  to  the  existence, 
terms,  conditions,  and  duration  of  the  lease,  and  his  failure  to  make  in- 
quiry as  to  the  same,  are  unnatural  and  incredible.  From  a  careful 
examination  of  all  the  evidence,  we  are  convinced  that  he  knew  all 
about  the  lease,  and  that  he  agreed  to  take  the  farm  subject  to  it  and 
upon  the  terms  and  conditions  found  by  the  court.  The  testimony  is 
voluminous,  and  no  detailed  statement  of  it  can  here  be  properly  made. 
It  is  enough  to  say  that  the  several  findings  of  fact  by  the  court  appear 
to  be  proved  by  a  clear  preponderance  of  the  evidence. 

It  is  contended,  in  effect,  that  the  defendant  was  acquainted  with  the 
contents  of  the  deed  at  the  time  of  its  execution  by  her,  and  hence  that 
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within  tlic  ruling  of  this  court  in  Neff  7'.  Raines,'  she  cannot  reform  the 
same  on  account  of  her  own  mistake  as  to  its  legal  effect.  In  that  case 
it  was  in  effect  held  that  there  was  no  mistake  in  the  contract,  as  a  mat- 
ter of  fact ;  and  that,  if  there  was  any  mistake,  it  was  merely  one  of  law 
as  to  the  legal  effect  of  the  contract,  since  the  contents  were  well 
known  to  the  person  executing  it.  Such  is  undoubtedly  the  law,  even 
in  ec^uity,  where  the  party  executing  the  contract  knows  its  contents, 
and  the  same  conforms  to  his  agreement.'  It  was  said  by  Marshall, 
C.  J.,  that,  "  although  we  do  not  find  the  naked  principle  that  relief  may 
be  granted  on  account  of  ignorance  of  law  asserted  in  the  books,  we 
find  no  case  in  which  it  has  been  decided  that  a  plain  and  acknowledged 
mistake  of  law  is  beyond  the  reach  of  equity."  '  The  rule  seems  to  be 
firmly  established  that,  where  the  mistake  of  law  is  occasioned  by  fraud, 
imposition,  or  misrepresentation,  a  party  suffering  thereby  may  have 
relief  in  equity.* 

Thus,  in  the  recent  case  of  Griswold  v.  Hazard,"  it  was  held  that  "an 
admitted  or  clearly  established  misapprehension  of  law  in  the  making  of  a 
contract  creates  a  basis  for  the  interference  of  a  court  of  equity,  resting 
on  its  discretion,  and  to  be  exercised  only  in  unquestionable  and  fla- 
grant cases." 

This  principle  has  been  fully  sanctioned  by  this  court,  and  the  author- 
ities reviewed  in  an  opinion  by  Mr.  Justice  Orton,  in  G.  B.  &  M.  Canal 
Co.  7'.  Hewitt.*  See,  also,  Silbar  v.  Ryder,'  Hagenah  v.  Geffert.®  In 
the  case  at  bar  the  defendant  appears  to  have  been  induced  to  execute 
the  deed  containing  the  covenants  upon  which  the  action  is  brought  by 
the  imposition  and  misrepresentations  found  by  the  court,  and  hence  a 
proper  case  is  presented  for  relief  in  equity. 

By  the  Court.     The  judgment  of  the  Circuit  Court  is  affirmed. 

'  33  Wis.  689. 

''Storrs  V.  Barker,  6  Johns.  Ch.  166,  10  Am.  Dec.  316,  and  notes. 

^  Hunt  z>.  Rousmanier,  8  Wheat.  215. 

■*  Lansdowne  v.  Lansdowne,  Moss.  364  ;  Ladd  v.  Rice,  57  N.  H.  374  ;  Brown 
2/.  Rice's  Adm'r,  26  Grat.  467;  Hardigree  v.  Mitchum,  51  Ala.  151;  Whelen's 
Appeal,  70  Pa.  St.  410 ;  Goodenow  v.  Ewer,  16  Cal.  470  ;  Spurr  v.  Home  Ins. 
Co.,  40  Minn.  425  ;  Anderson  v.  Tydings,  63  Am.  Dec.  708,  and  notes. 

*  141  U.  S.  260.  «  62  Wis.  331.  ■"  63  Wis.  io3.  "*  73  Wis.  641. 
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LEE   &   JAMIESON,  Appellants,  ?•.   F.  A.    PERCIVAL  et  al., 

Appellees. 

In  the  Supreme  Court  of  Iowa,  May  26,   1892. 

\_Reported  in  85  lo^va  Reports  639.] 

Appeal  from  Dallas  District  Court.     Hon.  J.  H.  Henderson,  Judge. 

Action  to  recover  the  amount  due  on  a  promissory  note.  After  the 
issues  had  been  settled,  the  cause  was  transferred  to  the  equity  docket 
and  heard  by  the  court.  A  decree  was  rendered  in  favor  of  the  defend- 
ants, and  the  plaintiffs  appeal.     Affirmed. 

IVJiite  &^  Clarke  for  appellants. 

Kauffinan  6^  Guernsey  and  T.  R.  North  for  appellees. 

Robinson,  C.J.     The  following  is  a  copy  of  the  note  in  suit : 

"$350.00.  Adel,  January  6,  1888. 

"Six  months  after  date,  for  value  received,  we  promise  to  pay  to  Lee 
&  Jamieson  or  order  three  hundred  and  fifty  dollars  at  Adel,  Iowa, 
with  interest  from  date,  at  eight  per  cent,  per  annum,  payable  annually  ; 
and  we  further  promise  to  pay  a  reasonable  attorney's  fee  if  suit  is  insti- 
tuted on  this  note,  and  agree  that  justice  of  the  peace  may  have  jurisdic- 
tion to  enter  judgment  on  this  note,  not  exceeding  three  hundred  dollars. 
"  Herndon  Natural  Gas  and  Land  Company. 

"  F.  A.  Percival,  President. 
"Alex.  Hastie,  Secretary." 

When  it  was  given,  the  defendant,  F.  A.  Percival,  was  president,  and 
his  codefendant,  Alex.  Hastie,  was  secretary  of  the  Herndon  Natural 
Gas  and  Land  Company.  It  was  given  to  pay  for  the  finishing  of  the 
third  story  of  an  hotel  which  the  company  had  built  at  Herndon.  The 
defendants  allege  that,  if  it  was  so  signed,  that  it  is  not  the  obligation 
of  the  company  only,  the  manner  of  signing  it  was  the  result  of  a  mu- 
tual mistake  of  the  defendants  and  plaintiffs,  and  ask  that  it  be  re-formed 
and  made  to  express  the  true  contract  of  the  parties.  The  district 
court  found  the  claim  of  the  defendants  to  be  well  founded,  and  granted 
them  the  relief  asked. 

I.  It  is  clearly  shown  that  the  note  was  given  for  the  exclusive  benefit 
of  the  company  ;  that  nothing  was  said  before  it  was  made  that  it  should 
be  signed  by  anyone  but  the  company ;  and  that  in  signing  it  the  de- 
fendants intended  to  bind  the  company  only,  and  not  themselves.  The 
evidence  satisfies  us  also  that  the  plaintiffs  had  no  reason  to  believe 
that  the  defendants  would  sign  the  note,  excepting  as  officers  of  the 
company,  and  did  not  expect  them  to  do  so.  When  the  plaintiffs  de- 
sired the  note  they  wrote  to  "  Alex.  Hastie,  secretary  Herndon  Natural 
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<ia.s  ami  Land  Co.,"  at  Des  Moines,  inclosing  the  note  in  blank,  and  say- 
ing :  "  Please  have  properly  signed  and  returned  to  us."  It  cannot  be 
said  they  were  indifferent  as  to  who  signed  it.  Their  dealings  had  been 
with  the  company.  They  had  no  ground  for  believing  that  anyone  but 
the  company  would  pay  its  debts,  and  their  request  as  to  the  manner  of 
signing  was  no  doubt  designed  to  cause  the  note  to  be  so  signed  as  to 
bind  the  company. 

It  is  said  by  the  appellants  that  the  defendants  are  jjersonally  liable 
by  their  signature,  and  that  parol  evidence  is  not  admissible  to  show 
that  they  intended  to  bind  the  company  only.  It  is  well  settled  in  this 
State  that  a  signature  like  those  in  question  renders  the  signer  individ- 
ually liable,  the  additional  words  denoting  an  official  title  being  deemed 
a  mere  description  of  the  person.  McCandless  v.  Canning  Co.,'  Heff- 
iier  7'.  BrownelV  VVing  7'.  Glick,^  Day  v.  Ramsdell,^  and  Water  Power 
Co.  7'.  Ramsdell.^  It  is  also  the  rule  that  parol  evidence  is  not  admis- 
sible to  §how  that*  such  a  signature  was  designed  to  bind  the  corporation 
of  which  the  jierson  signing  was  an  officer ;  but  that  has  no  application 
to  actions  in  equity,  where  the  signature  is  alleged  to  be  the  result  of  a 
mistake,  the  correction  of  which  is  asked.  Where  such  a  mistake  as  a 
court  of  equity  will  correct  is  shown,  the  ordinary  rules  of  practice  in 
such  courts  will  apply.  It  is  said,  however,  that  the  mistake,  if  any,  in 
this  case,  was  one  of  law,  which  a  court  of  equity  will  not  correct.  It 
may  be  conceded  that  the  defendants  signed  the  note  as  they  intended 
to  sign  it,  and  that  they  were  mistaken  only  as  to  the  legal  effect  of  the 
form  of  signature  they  adopted.  But  it  is  not  true  that  courts  of  equity 
will  not  relieve  against  any  mistake  of  law.  On  the  contrary,  it  is  well 
settled  that  such  mistakes  in  the  use  of  words  to  express  a  contract  pre- 
viously made  may  be  corrected.  "  Where  an  instrument  is  drawn  and 
executed  which  professes  or  is  intended  to  carry  into  execution  an  agree- 
ment previously  entered  into,  but  which,  by  mistake  of  the  draughtsman, 
either  as  to  fact  or  as  to  law,  does  not  fulfill  that  intention,  or  violates 
it,  equity  will  correct  the  mistake,  so  as  to  produce  a  conformity  to  the 
intention."  "  "  If,  on  the  other  hand,  after  making  an  agreement,  in  the 
process  of  reducing  it  to  a  written  form  the  instrument,  by  means  of  a 
mistake  of  law,  fails  to  express  the  contract  which  the  parties  actually 
entered  into,  equity  will  interfere  with  the  appropriate  relief,  either  by 
way  of  defense  to  its  enforcement  or  by  cancellation  or  re-formation,  to 
the  same  extent  as  if  the  failure  of  the  writing  to  express  the  real  con- 
tract was  caused  by  a  mistake  of  fact.  In  this  instance  there  is  no 
mistake  as  to  the  legal  import  of  the  contract  actually  made,  but  the 

'  78  Iowa  i6r.  ^  70  Iowa  591,  75  Iowa  343.         ^  56  Iowa  473. 

•»52  N.  W.  Rep.  20S.  652  N.  W.  Rep.  209. 

*  I  Story,  Equity  Jurisprudence,  §  115. 
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mistake  of  law  prevents  the  real  contract  from  being  embodied  in  the 
written  instrument."  '  The  law  as  thus  announced  finds  ample  support 
in  the  authorities.'  The  rule  adopted  by  this  court  is  in  harmony  with 
the  authorities  cited.  In  Stafford  v-  Fetters/  it  was  said  that  the  equi- 
table rule  that  relief  will  not  be  granted  to  correct  mistakes  of  law  has 
no  application  to  the  language  of  a  contract,  and  an  indorsement  on  a 
promissory  note  was  corrected  to  represent  the  real  contract  of  the  par- 
ties and  relieve  the  defendant  from  liability."  In  this  case  the  contract 
between  the  parties,  as  we  must  hold  under  the  evidence,  required  pay- 
ment to  be  made  by  the  company.  When  time  was  given,  the  note  of 
the  company  only  was  required.  When  the  note  was  made,  the  defend- 
ants affixed  the  signatures  in  question  because  they  supposed  that  to  be 
the  proper  way  to  make  the  note  of  the  company.  The  plaintiffs  must 
have  known  the  intent  with  which  the  note  was  signed,  and  must  also 
have  believed  that  it  was  the  note  of  the  company  only,  or  else  they 
received  it  fraudulently,  knowing  of  the  mistake  of  the  defendants,  and 
intending  to  profit  by  it.  We  will  presume  that  they  were  mistaken, 
rather  than  that  they  were  dishonest.' 

We  conclude  that  the  decree  of  the  district  court  is  warranted  by  the 
law  and  supported  by  the  facts.     It  is  therefore  affirmed. 


SAMUEL  W.  DINWIDDIE  v.  MARY  J.  SELF. 
In  the  Supreme  Court  of  Illinois,  April  3,   1893. 
\^Reported  in  145  Illinois  Reports  290.] 

Appeal  from  the  Circuit  Court  of  Morgan  County,  the  Hon.  Cyrus 
Epler,  judge,  presiding. 

This  was  a  bill  in  chancery,  brought  by  Mary  J.  Self  against  Samuel 
W.  Dinwiddie,  to  reform  a  certain  deed  executed  by  him  to  her.     The 

'  2  Pomeroy's  Equity  Jurisprudence,  §  845. 

'^15  American  and  English  Encyclopedia  of  Law,  642,  note  3  ;  p.  643,  notes 
1,2;  p.  644,  notes  2,  3.  Hunt  v.  Rousmanier's  Administrators,  i  Pet.  i,  13  ; 
Pitcher  v.  Hennessey,  48  N.  Y.  420  ;  Canedy  v.  Marcy,  13  Gray  377  ;  James  v. 
Cutler,  54  Wis.  175  ;  Stedwell  v.  Anderson,  21  Conn.  144;  Green  v.  Railroad 
Co.,  12  N.  J.  Eq.  166  ;  Clayton  v.  Bussey,  30  Ga.  946  ;  Remington  v.  Higgins, 
54  Cal.  622  ;  ICennard  v.  George,  44  N.  H.  444;  Beardsley  v.  Knight,  10  Vt. 
185  ;  Clayton  v.  Freet,  10  Ohio  St.  545. 

2  55  Iowa  484. 

^  See,  also,  Nowlin  v.  Pyne,  47  Iowa  293  ;  Baker  v.  Massey,  50  Iowa  399  ; 
Reed  v.  Root,  59  Iowa  359 ;  Courtright  v.  Courtright,  63  Iowa  356  ;  Hallam  v. 
Corlett,  71  Iowa  446  ;  Jamison  v.  State  Insurance  Co.,  ante,  p.  229. 

^  The  discussion  of  a  question  of  practice  has  been  omitted. — Ed. 
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bill  alleges  that,  on  the  27th  clay  of  October,  1868,  the  complainant  was 
an  unmarried  woman,  her  name  then  being  Mary  J.  Philips;  that  the  de- 
fendant was  then  the  owner  in  fee  of  certain  lands  in  Cass  County 
containing  220  acres  ;  that  at  about  that  date  she  purchased  of  the  de- 
fendant the  fee  simple  title  to  said  lands  for  $9,000,  and  paid  him  the 
purchase  price  in  full,  that  being  their  full  value  ;  that  she  employed  her 
brother,  Samuel  W.  Black,  to  close  up  her  purchase,  and  gave  him  in- 
structions to  have  the  lands  conveyed  to  her  absolutely  in  fee  as  her  sole 
and  separate  property  ;  that  her  agent  was  not  authorized  by  her  to  ac- 
cept any  deed  not  conveying  to  her  the  entire  estate  and  title  to  the 
lands  ;  that  for  the  consideration  aforesaid,  the  defendant  agreed  to  con- 
vey the  lands  to  the  complainant  in  fee,  free  and  clear  of  all  incuni- 
brances,  by  a  good  and  sufficient  deed  of  general  warranty  ;  that  the  de- 
fendant thereupon  employed  some  one  to  the  comj)lainant  unknown  to 
prepare  the  deed,  and  that  the  scrivener  so  employed  prepared  a  deed, 
bearing  date  October  27,  1868,  which  was  executed  by  the  defendant 
and  his  wife  and  delivered  to  the  complainant's  agent,  and  by  him 
placed  on  record,  without  being  submitted  to  the  complainant ;  that  by 
mistake  of  the  scrivener  or  by  the  unauthorized  direction  of  the  com- 
plainant's agent,  the  deed  was  so  drawn  that  it  did  not  express  the  in- 
tention of  the  complainant  and  defendant  in  purchasing  and  selling 
the  land,  in  that  it  conveyed  the  land  to  the  complainant  "  and  her 
bodily  heirs,"  instead  of  conveying  it  to  the  complainant  in  fee  simple ; 
that  the  deed  was  delivered  by  the  defendant  and  accepted  by  the  com- 
plainant's agent  as  a  deed  conveying  the  fee,  and  that  the  complainant 
did  not  know  that  it  only  conveyed  a  life  estate,  until  about  June  i, 
1 89 1,  when  she  was  so  informed  by  counsel  who  she  consulted  in  re- 
gard to  the  matter. 

The  bill  further  alleges  that  the  deed  does  not  convey  the  lands  to 
the  complainant  in  fee  simple,  as  her  sole  and  separate  property,  but 
only  for  life,  with  remainder  in  fee  to  the  issue  of  her  body  her  surviv- 
ing, with  a  reversion,  in  default  of  such  issue,  to  the  defendant  and  his 
heirs;  that  the  complainant  has  never  had  children  or  issue  of  her  body, 
and  that  she  is  past  the  age  of  child-bearing  and  will  never  have  such 
issue  ;  that  immediately  after  the  purchase  of  the  lands  in  question,  the 
complainant  entered  into  the  possession,  and  has  continued  the  posses- 
sion and  occupancy  thereof,  by  herself  or  tenants,  from  that  time  to  the 
present,  and  has  made  valuable  improvements  thereon,  costing  several 
thousand  dollars ;  and  after  learning  of  the  mistake  in  the  deed,  she  re- 
quested the  defendant  to  execute  and  deliver  to  her  a  quit-claim  deed 
conveying  to  her  any  reversionary  interest  in  the  lands  which,  by  reason 
of  the  mistake  in  the  deed,  still  remained  vested  in  him,  and  that  he  re- 
fused to  execute  any  such  deed.     The  bill  prays  to  have  the  deed  so  re- 


SEC.  I.]  DINWIDDIE   V.  SELF.  139 

formed  as  to  express  and  carry  out  the  intention  of  the  parties,  and  to 
vest  in  her  the  fee  simple  title  to  the  land. 

The  defendant  by  his  answer  insists  that  the  bill  is  without  equity. 
He  admits  that  he  conveyed  the  land  to  the  complainant  and  her  bodily 
heirs,  and  that  the  complainant  paid  him  for  such  conveyance  the  sum 
of  $9,000,  and  that  the  complainant  thereupon  went  into  possession  of 
the  land  and  has  ever  since  retained  such  possession.  He  denies  that 
the  scrivener  who  drew  the  deed  made  any  mistake  in  drawing  the 
same,  but  that  the  deed  was  made  and  executed  to  her  and  her  bodily  heirs 
at  the  complainant's  request,  and  with  her  full  knowledge  and  consent, 
and  with  the  knowledge  and  consent  of  her  agent,  and  that  there  was  no 
mistake,  misunderstanding,  or  fraud  in  making  the  sale  or  in  conveying 
the  land  ;  that  the  defendant  did  not  agree  to  convey  to  the  complain- 
ant the  lands  in  question  in  fee  simple,  but  only  agreed  to  convey  them 
to  her  and  her  bodily  heirs,  as  was  done  by  the  deed  which  he  executed. 
All  the  other  allegations  of  the  bill  were  expressly  denied. 

A  replication  was  duly  filed,  and  the  cause  coming  on  to  be  heard  on 
pleadings  and  proofs,  a  decree  was  rendered,  finding  that  the  equities 
were  with  the  complainant,  and  that  she  was  entitled  to  the  relief 
prayed  for  in  her  bill.  The  decree  further  found  that  the  deed  to  the 
complainant  and  her  bodily  heirs  did  not  correctly  express  the  contract 
and  agreement  of  the  complainant  and  defendant  in  the  purchase  and 
sale  of  the  lands,  and  that  it  ought  to  be  so  corrected  as  to  express  such 
intention,  and  to  convey  the  land  to  the  complainant  in  fee  simple.  It 
was  thereupon  decreed  that  the  deed  be  reformed  and  corrected  so  as  to 
express  the  contract  of  the  parties,  and  that  the  word  "  bodily,"  when- 
ever it  occurs  therein,  be  stricken  from  the  deed,  so  as  to  make  it  a  deed 
to  the  complainant  and  her  heirs.  From  that  decree  the  defendant  has 
appealed  to  this  court. 

Mr.  M.  T.  Lay7nan  for  the  appellant. 

Mr.  E.  L.  McDonald  and  Mr.  Edward  P.  Kirby  for  the  appellee. 

Mr.  Chief  Justice  Bailey  delivered  the  opinion  of  the  court : 

While  the  evidence  of  the  negotiations  which  resulted  in  the  purchase 
from  the  defendant  by  the  complainant  of  the  land  subsequently 
conveyed  is  not  very  full  or  circumstantial,  yet  we  think  it  shows  with 
sufficient  clearness  that  the  contract  which  the  parties  intended  to  make, 
and  which  they  in  fact  made,  was  for  the  purchase  and  sale  of  the  fee. 
Indeed,  upon  this  question  there  seems  to  be  no  substantial  disagree- 
ment in  the  testimony  of  the  witnesses. 

The  complainant  testifies,  in  substance,  that  shortly  prior  to  the  exe- 
cution of  the  deed,  she,  with  her  brother,  visited  the  defendant's  farm  to 
look  at  it  with  the  view  of  purchasing  it ;  that  after  she  had  been  over  it, 
the  defendant  offered  it  to  her  for  $9,000  ;  that  nothing  was  said  about 
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the  reservation  by  the  defendant  of  any  portion  of  the  title  or  of  any  in- 
terest in  the  land,  her  understanding  being  that  the  defendant  offered  to 
convey  to  her  the  land  in  fee  for  the  price  named  ;  that  she  did  not  ac- 
cept the  defendant's  offer  at  that  interview,  but  subsequently,  on  the 
same  day,  having  concluded  to  accept  it,  she  sent  her  brother  to  the  de- 
fendant to  notify  him  of  such  acceptance. 

Her  testimony  is  substantially  corroborated  by  that  of  her  brother 
who  went  with  her  to  see  the  farm,  and  he  further  testifies  that  $9,000 
was  the  fair  cash  value  of  the  land  at  that  time,  and  in  this  he  is  not 
disputed  by  any  other  witness. 

The  defendant  testifies  that  the  complainant  and  her  brother  came  to 
see  the  farm,  and  that  he  then  gave  them  the  price  at  which  he  would 
sell  it ;  that  his  offer  was  not  accepted  at  that  interview,  but  that  on  the 
same  day  the  complainant's  brother  came  back  and  said  they  would 
take  the  place;  that  when  he  sold  the  land  to  the  complainant,  he  did 
so  with  the  intention  and  expectation  of  conveying  to  her  all  the  estate 
he  had  in  it. 

It  is  also  clear  that  the  deed  which  the  defendant  afterward  executed 
in  performance  of  the  contract  of  sale  thus  made  was  not  a  conveyance 
to  the  complainant  of  the  fee.  The  conveyance  was  limited  to  the  com- 
plainant "  and  her  bodily  heirs,"  a  limitation  which,  at  common  law, 
would  have  created  an  estate  in  fee  tail.  But  by  section  6  of  chapter 
23  of  the  Revised  Statutes  of  1845,  which  was  in  force  at  the  time  the 
conveyance  was  made,  and  which  has  since  been  re-enacted  as  section 
6  of  chapter  30  of  the  Revised  Statutes  of  1874,  estates  in  tail  are 
abolished,  and  it  is  provided  that,  in  cases  where,  by  the  common  law, 
any  person  might  become  seised  in  fee  tail  of  any  lands  by  virtue  of  any 
conveyance,  such  person,  instead  of  becoming  seised  in  fee  tail,  shall 
be  deemed  and  adjudged  to  be  and  become  seised  thereof  for  his  or  her 
natural  life  on1,y,  and  the  remainder  shall  pass  in  fee  simple  absolute  to 
the  person  or  persons  to  whom  the  estate  tail  would,  on  the  death  of  the 
grantee,  first  pass,  according  to  the  course  of  the  common  law,  by  vir- 
tue of  such  conveyance. 

The  complainant,  at  the  time  of  the  execution  of  the  deed  to  her,  was 
a  widow,  and  without  children  or  descendants.  No  person  therefore 
was  then  in  being  who,  upon  her  death,  could  have  taken  as  heirs  of  her 
body.  It  is  true,  she  was  then  contemplating  marriage,  and  shortly 
after  the  execution  of  the  deed  was  married  to  her  present  husband. 
The  deed,  then,  by  force  of  the  statute,  conveyed  to  her  only  a  life 
estate,  with  a  contingent  remainder  in  fee  to  her  children,  if  any  such 
should  afterward  be  born,  and  in  default  of  heirs  of  her  body,  the  estate 
in  remainder  necessarily  lapses,  and  at  her  death  the  land  reverts  to  the 
defendant  in  fee.      In  ])oint  of  fact  she  has  had  no  children,  and  as  she 
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claims,  and  as  her  evidence  tends  to  show,  she  is  now  past  the  period 
of  child-bearing,  and  the  probable,  if  not  the  necessary  result,  if  the  deed 
is  allowed  to  stand  as  it  was  executed,  is,  that  the  estate  thereby  con- 
veyed is  only  for  the  life  of  the  complainant,  with  reversion  in  fee  to  the 
defendant  and  his  heirs.  That  such  is  not  the  estate  for  which  the  com- 
plainant contracted  when  she  purchased  the  land  is  to  our  minds  too 
clear  for  controversy. 

Upon  these  facts  two  questions  arise,  first,  whether  the  limitation  to 
the  complainant  "and  her  bodily  heirs"  was  inserted  in  the  deed  by  mis- 
take,' and,  second,  whether  it  is  a  mistake  which  a  court  of  equity  will 
correct. 

Keeping  out  of  view  for  the  present  any  question  of  laches  on  the 
part  of  the  complainant,  we  think  her  right  to  a  reformation  of  the  deed 
is  undoubted.  It  is  not  an  adequate  execution  of  her  contract  of  pur- 
chase, that  contract  being  for  the  fee,  while  the  deed  leaves  the  rever- 
sion, after  her  life  estate,  in  the  grantor.  The  defendant's  contention, 
however,  is,  that  even  though  the  deed  does  not  express  the  intention 
of  the  parties,  the  mistake  is  one  of  law,  which  a  court  of  equity  can- 
not correct. 

If  the  deed  had  been  executed  as  an  original  transaction,  and  not  by 
way  of  performance  or  of  putting  into  form  an  antecedent  oral  contract 
between  the  parties,  then  if  it  had  appeared  that  the  complainant's 
brother,  in  procuring  its  execution,  had  authority  on  her  behalf  to  pro- 
cure or  consent  to  the  insertion  of  the  limitation  to  her  and  the  heirs  of 
her  body,  in  such  way  as  to  give  the  act  the  same  legal  effect  as  though 
performed  by  herself,  there  would  probably  be  much  force  in  the  de- 
fendant's contention.  If,  under  the  circumstances  supposed,  she  had 
personally  requested  the  insertion  of  this  limitation,  or  had  accepted  the 
deed  with  full  knowledge  of  its  terms,  she  would  have  been  bound  by 
the  instrument  as  executed,  however  much  ?he  may  have  been  mistaken 
as  to  the  legal  effect  oi  the  language  thus  employed.  An  illustration  of 
this  rule  may  be  found  in  the  case  of  Fowler  v-  Black.'  The  same  effect 
would  doubtless  be  given  to  the  act  of  her  agent,  if  his  authority  had 
extended  to  the  adoption  and  acceptance  on  her  behalf  of  the  same 
clause.  But,  as  we  have  seen,  the  evidence  fails  to  show  the  existence 
of  such  authority. 

The  general  rule  is,  that  a  mistake  of  law,  pure  and  simple,  is  not 
adequate  ground  of  relief.  Where  a  party,  with  knowledge  of  all  the 
material  facts,  and  without  any  other  special  circumstances  giving  rise 
to  an  equity  in  his  behalf,  enters  into  a  transaction  affecting  his  inter- 
ests, rights,  and  liabilities,  under  an  ignorance  or  error  with  respect  to 

The  discussion  of  this  question  has  been  omitted. — Ed.  '  136  111.  363. 
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the  rules  of  law  controlling  the  case,  courts  will  not  in  general  relieve 
him  from  the  consequences  of  his  mistake.'  Accordingly,  if  an  agree- 
ment or  written  instrument,  or  other  transaction,  expresses  the  thought 
and  intention  which  the  parties  had  at  the  time  and  in  the  act  conclud- 
ing it,  no  relief,  aOirniative  or  defensive,  will  be  granted  with  respect  to 
it,  upon  the  assumption  that  their  thought  and  intention  would  have 
been  different,  if  they  had  not  been  mistaken  as  to  the  legal  meaning 
and  effect  of  the  terms  and  provisions  by  which  such  intention  is  em- 
bodied and  expressed,  even  though  it  should  be  incontestably  proved 
that  their  intention  would  have  been  different  if  they  had  been  correctly 
informed  as  to  the  law.' 

But  firmly  settled  as  are  the  foregoing  general  rules,  it  is  equally  well 
settled  that  there  are  particular  instances  in  which  equity  will  grant  de- 
fensive and  affirmative  relief  from  mistakes  of  law  pure  and  simple,  as 
well  as  from  those  accompanied  by  other  equitable  incidents.  Among 
the  particular  instances  where  such  relief  will  be  granted,  the  learned 
author  to  whom  reference  is  above  made  lays  down  the  following  : 
"  If  an  agreement  is  what  it  was  intended  to  be,  equity  will  not  interfere 
with  it,  because  the  parties  have  mistaken  its  legal  import  and  effect. 
If,  on  the  other  hand,  after  making  an  agreement,  in  process  of  reduc- 
ing it  to  a  written  form,  the  instrument,  by  means  of  a  mistake  of  law, 
fails  to  express  the  contract  which  the  parties  actually  entered  into, 
equity  will  interfere  with  appropriate  relief,  either  by  way  of  defense  to 
its  enforcement,  or  by  cancellation,  or  by  reformation,  to  the  same  ex- 
tent as  if  the  failure  of  the  writing  to  express  the  real  contract  was  caused 
by  a  mistake  of  fact.  In  this  instance  there  is  no  mistake  as  to  the 
legal  import  of  the  contract  as  actually  made ;  but  the  mistake  of  law 
prevents  the  real  contract  from  being  embodied  in  the  written  instru- 
ment. In  short,  if  a  written  instrument  fails  to  express  the  intention 
which  the  parties  had  in  makmg  the  contract  vv^hich  it  purports  to  con- 
tain, equity  will  grant  relief,  affirmative  or  defensive,  although  the  fail- 
ure may  have  resulted  from  a  mistake  as  to  the  legal  meaning  and  oper- 
ation of  the  terms  or  language  employed  in  the  writing.  Among  the 
ordinary  examples  of  such  errors  are  those  as  to  the  legal  effect  of  a 
description  of  the  subject-matter,  and  as  to  the  import  of  technical 
words  and  phrases  ;  but  the  rule  is  not  confined  to  those  instances."  ' 

The  present  case  clearly  falls  within  the  exception  to  the  general  rule 
thus  pointed  out  and  discussed  by  Mr.  Pomeroy.  The  defendant's  offer 
was  to  sell  to  the  complainant  the  land,  an  offer  which,  made  as  it  was 

1  2  Pomeroy's  Eq.  Juris.,  §  842.  Md.,  §  843.. 

^Id.,  §  845.     To  similar  effect,  see  Oliver  v.  Mutual  Conamercial  Ins.  Co. 
2  Curtis   277;  Champlin  v.  Layton,    6  Paige    189;    Champlin    v.    Layton,  18 
Wend.  407;  also  authorities  cited  by  Mr.   Pomeroy  in  note  to  §  845. 
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without  limitation  or  qualification,  and  for  a  consideration  equal  to  the 
fair  cash  value  of  the  land,  must  be  understood  as  a  proposition  to  sell 
the  fee,  and  the  offer  was  accepted  by  the  complainant  precisely  as  it 
was  made.  A  contract  was  thereby  consummated  for  the  sale  and  con- 
veyance by  the  defendant  to  the  complainant,  for  the  consideration 
named,  of  an  absolute  fee  simple  title  to  the  land.  Both  parties  under- 
stood that  the  conveyance  was  to  be  in  fee,  and  both  intended  that  the 
contract  should  be  so  executed.  But  by  the  unauthorized  act  of  the 
complainant's  agent,  or  by  the  mistake  of  the  scrivener,  it  matters  little 
which,  technical  words  were  inserted,  the  legal  effect  of  which  was  to 
limit  the  estate  conveyed  to  the  complainant  to  a  tenancy  for  her  life 
only.  Thus,  through  a  mistake  of  law,  the  conveyance  failed  to  express 
the  contract  into  which  the  parties  had  actually  entered.  It  follows  that 
case  is  one  in  respect  to  which  a  court  of  equity,  upon  principles  above 
set  forth,  will  grant  relief. 

Is  the  complainant  barred  of  relief  by  her  laches  ?  The  evidence 
tends  to  show  that  the  first  time  she  saw  the  deed,  or  was  in  any  way 
made  aware  of  the  limitation  upon  her  estate  therein  contained,  was 
some  time  in  the  year  1869,  when  it  was  brought  home  from  the  re- 
corder's office  by  her  husband,  and  that  her  attention  was  then  called 
for  the  first  time  to  its  terms.  Her  husband,  though  not  a  lawyer,  ex- 
pressed some  doubts  as  to  its  sufficiency  to  convey  the  estate  which  the 
complainant  had  purchased  and  paid  for,  and  he  shortly  afterward  called 
upon  the  defendant  and  expressed  to  him  his  doubts,  and  requested  him 
to  execute  to  the  complainant  a  quit-claim  deed,  which  the  defendant 
promised  to  do.  A  quit-claim  deed  being  drawn  up  and  presented  to 
the  defendant  to  be  executed,  he  declined  to  execute  it  then,  but  prom- 
ised to  attend  to  the  matter  when  he  went  to  town.  On  going  to  town, 
he  consulted  with  an  attorney,  and,  after  obtaining  his  advice,  he  de- 
clined toexe'^.ute  the  quit-claim  deed,  assigning  as  an  excuse  that  he  had 
been  advised  that  if  the  complainant  should  have  children,  they  might 
ha'^e  recourse  upon  him,  in  case  he  made  any  further  conveyance  to  the 
complainant.  On  one  or  more  occasions  he  disclaimed  having  any 
beneficial  interest  in  the  land  himself.  Under  these  circumstances,  the 
complainant's  husband  applied  in  her  behalf  to  a  reputable  attorney  for 
advice  as  to  the  character  of  the  complainant's  title,  and  received  from 
him  an  opinion  in  writing,  that  the  legal  effect  of  the  deed  was  to  con- 
vey to  her  an  absolute  and  complete  title  in  fee  simple.  The  comjjlain- 
ant  rested  satisfied  and  content  with  this  advice,  until  some  time  in  the 
year  1889,  she  all  of  the  time  remaining  in  possession  of  the  land, 
either  by  herself  or  by  her  tenants.  About  the  date  last  mentioned  she 
consulted  with  one  of  her  present  counsel  in  relation  to  the  matter,  and 
then  for  the  first  time  was  advised  that  her  estate  was  only  for  life,  and 
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she  tluTcupon  brought  the  present  suit.  We  think  these  circumstances 
furnish  a  sufficient  explanation  and  excuse  for  her  delay  in  applying  to 
a  court  of  eipiity  for  a  reformation  of  the  deed,  and  that  she  is  not 
guilty  of  sucli  laches  as  should  bar  her  right  to  relief. 

Other  objections  to  the  decree  are  alleged  which  we  have  duly  con- 
sidered, but  which  we  do  not  regard  as  tenable,  or  as  calling  for  dis- 
cussion. We  are  of  the  opinion  that  the  decree  is  warranted  by  the 
evidence,  and  it  will  therefore  be  affirmed. 

Decree  affirmed. 


BARCLAY  HAVILAND,   Respondent,   v.  MARTHA  T.  WIL- 
LETS  ET  AL.,  Appellants. 

In  the  Court  of  Appeals  of  New  York,  January  i6,  1894. 

\^Reported  iti  141  New  York  Reports  35.] 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme  Court 
in  the  Second  Judicial  Department,  entered  upon  an  order  made  Feb- 
ruary 13,  1893,  which  denied  a  motion  for  a  new  trial  and  affirmed  a 
judgment  in  favor  of  plaintiff  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term. 

The  action  was  brought  to  set  aside  a  release  executed  by  plaintiff 
of  his  interest  in  the  estate  of  Isaac  E.  Haviland,  deceased,  and  for  an 
accounting  by  the  administrators,  with  the  will  annexed  of  said  Havi- 
land, and  a  determination  of  the  amount  due  plaintiff  as  his  legatee, 
heir  at  law  and  next  of  kin,  and  such  other  and  further  relief  as  might 
be  just  and  proper.' 

The  material  facts  are  stated  in  the  opinion. 

John  J?.  Mac  Arthur  and  Wm.  H.  Arnoux  for  appellants. 

Guy  C.  H.  Corliss   and  Frank  B.  Lozvn  for  respondent. 

Finch,  J.  The  instrument  which  equity  is  asked  to  cancel  and  set 
aside  as  the  deserved  relief  in  this  action  is  a  long  document,  carefully 
and  thoroughly  prepared,  loaded  with  estoppels  as  the  product  of  nu- 
merous recitals,  and  revealing  everything  essential  to  the  intelligent 
action  of  the  plaintiff,  except  the  one  single  truth  which  was  the  most 
vital  of  all.  That  was  left  to  a  possible  inference,  which,  it  is  true,  a 
man  of  ordinary  ability  ought  to  have  drawn  ;  which  this  plaintiff,  if  at- 
tentive and  not  negligent,  might  have  easily  drawn  ;  but  which,  accord- 
ing to  his  evidence  and  the  findings  of  the  trial  court,  utterly  escaped 
his  observation.  We  are  required,  therefore,  to  assume,  however 
doubtful  the   proposition  may  seem  to  any  of  us  to  be,  that  he  signed 

'  The  copy  of  the  release  contained  in  the  statement  has  been  omitted. — Ed. 
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the  agreement  in  ignorance  of  his  actual  rights,  and  through  a  mistake 
either  of  law  or  of  fact.  The  circumstances  surrounding  his  action  are 
somewhat  unusual,  and  while  in  the  main  undisputed,  are  yet  in  many 
directions  open  to  doubts  and  conflicting  inferences  which  for  us  must 
be  solved  by  the  findings. 

Isaac  E.  Haviland  married  Ruth  Titus  in  1825.  At  that  time  he  was 
worth  but  a  small  amount,  while  his  wife  had  property  of  her  own  val- 
ued at  about  thirty-six  thousand  dollars.  No  children  were  born  of  the 
marriage,  and  in  1850  the  wife  died,  leaving  a  will  by  which  she  gave 
all  her  property  to  her  husband.  It  is  a  natural  supposition  that  the 
gift  may  have  been  the  subject  of  consideration  between  the  two  before 
that  will  was  made,  and  that  the  wife,  preferring  her  husband  to  the 
total  exclusion  of  her  kindred,  may  have  expressed  some  wish  that  in 
the  end  it  should  go  back  to  them.  At  all  events,  a  conviction  of  the 
justice  and  propriety  for  such  a  result  became  firmly  fixed  in  the  mind 
of  the  husband,  for  after  his  wife's  death  he  explained  to  his  father  and 
his  brother,  who  is  the  present  plaintiff,  his  intention  to  give  substan- 
tially the  property  which  came  from  his  wife  to  her  relatives,  and  made 
his  will  in  1855  upon  that  basis.  At  such  date  he  was  worth  about  forty 
thousand  dollars,  of  which  he  gave  to  his  father  two  thousand  dollars,  and 
to  this  plaintiff  also  two  thousand  dollars,  and  beyond  a  few  small  legacies 
bequeathed  the  entire  residue  to  his  wife's  two  nephews,  Stephen  Taber 
and  Samuel  Taber.  Within  a  few  years  thereafter  the  testator  became 
insane.  In  i860  Samuel  Taber  was  appointed  committee  of  his  estate,, 
but  himself  died  while  the  lunatic  was  living,  so  that  the  share  bequeathed 
to  him  in  the  will  of  Isaac  lapsed  and  became  undisposed  of  by  that  instru- 
ment. Samuel  left  two  daughters,  Martha  VVillets  and  Phebe  Willets, 
who  were  his  sole  heirs  and  next  of  kin,  and  who  are  made  parties  de- 
fendant in  this  action.  Upon  the  death  of  Samuel  Taber  the  care  of 
the  lunatic's  property  was  given  to  Stephen  as  committee,  and  he  so 
managed  the  estate  that  it  increased  from  forty  thousand  dollars  to  almost 
one  hundred  and  eighty  thousand  dollars  during  the  life  of  the  testator. 
How  this  increase  was  accomplished  we  do  not  know,  but  even  if  fa- 
vored by  fortunate  changes  of  values,  it  either  arose  from  the  care  and 
judgment  of  the  wife's  relatives,  or  from  a  proportionate  increase  in  the 
value  of  the  property  which  came  from  her.  In  1863  the  testator's 
father  died,  and  in  1885  the  testator  himself  died,  leaving  his  brother, 
Barclay  Haviland,  his  sole  heir  at  law  and  next  of  kin,  and  as  such  en- 
titled to  take  the  whole  of  the  legacy  to  Samuel  which  lapsed  by  his 
death  during  the  life  of  the  testator,  and  upon  that  ownership  Bar- 
clay stands  as  plaintiff  in  this  action. 

Soon  after  the  funeral  the  plaintiff,  accompanied  by  his  daughter, 
Mrs.  Otis,  went  with  Stephen  Taber  to   the   trust  company  in  whose 
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custody  the  will  had  been  placed  and  there  read  it.  Stephen  Taber  by 
its  terms  had  become  the  sole  surviving  executor.  He  was  a  man  of  con- 
ceded business  ability,  and  had  been  the  committee  of  the  deceased, 
becoming  thereby  fully  acquainted  with  tlie  situation  and  amount  of  all 
his  property.  He  naturally  represented  the  wife's  kindred,  of  whom  he 
was  one,  but  as  executor  owed  tlie  duty  of  impartial  justice  to  the 
legatees  as  between  each  other  whenever  his  conduct  necessarily  af- 
fected their  relative  rights.  The  plaintiff  is  described  as  an  "old 
farmer,"  and  so  entitled  to  some  degree  of  judicial  sympathy.  His  age 
was  seventy-three  ;  in  his  own  right  he  was  poor  ;  but  nothing  indicates 
that  he  possessed  less  than  the  average  ability  of  the  farming  popula- 
tion, which  it  is  not  necessary  to  underrate.  For  the  trouble  which 
arose  did  not  so  originate,  but  sprang  from  unfamiliaiity  with  legal 
doctrines  and  legal  rules  which  in  the  beginning  equally  misled  both 
parties.  It  is  not  at  all  doubtful  that  at  the  reading  of  the  will  both 
Barclay  and  Stephen  mistakenly  supposed  that  the  one-half  of  the  res- 
idue bequeathed  to  Samuel  passed  to  his  two  daughters,  and  neither 
suspected  that  in  truth  the  whole  of  it,  amounting  to  almost  eighty 
thousand  dollars,  was  the  absolute  property  of  the  plaintiff  by  reason 
of  the  lapse  which  had  occurred.  At  that  time,  in  the  course  of  the 
conversation  relating  to  the  will,  Stephen  said  that  Samuel's  share  would 
go  to  his  children  and  they  would  represent  him.  That  was  the  belief 
of  all  parties  honestly  indulged,  and  its  confirmation  by  Stephen,  speak- 
ing of  it  as  a  matter  of  course,  tended  necessarily  to  prevent  any  doubt 
on  the  subject  from  entering  the  mind  of  the  plaintiff.  From  that 
time  on  the  mistake  operated  upon  and  to  some  extent  controlled  his 
action.  Stephen,  however,  was  quick  to  see  how  the  great  increase 
in  the  value  of  the  property  had  made  the  testator's  scheme  of  dis- 
tribution quite  inequitable  relatively  to  his  known  and  declared  inten- 
tions. Some  part  of  the  increase  was  the  product  of  that  portion  of  the 
estate  for  which  the  testator  was  not  indebted  to  the  bounty  of  his 
wife,  and  if  his  insanity  had  not  intervened  he  himself  probably  would 
have  changed  the  will  so  as  to  meet  the  changed  conditions.  The 
will  was  not  yet  proved.  How  early  insanity  began  might  become  a 
troublesome  question ;  and  both  prudence  and  justice  dictated  to  Ste- 
phen a  distribution  more  favorable  to  plaintiff,  and  he  accordingly  pro- 
posed that  since  at  the  date  of  the  will  nine-tenths  of  Isaac's  property  had 
come  from  his  wife  and  one-tenth  only  from  his  own  effort,  the  increase 
should  be  called  one  hundred  and  fifty  thousand  dollars,  and  that  should 
be  divided  in  the  same  proportions.  This  proposal  gave  to  the  plain- 
tiff fifteen  thousand  dollars,  and  adding  to  that,  as  was  prom- 
ised, the  two  legacies  to  his  father  and  himself,  made  him  the  pos- 
sessor of  nmeteen  thousand  dollars,  which  for  him  was  a  fortune.      He 
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did  not  at  the  time  make  any  answer.  Why  he  did  not  accept  at  once 
is  possibly  explainable  upon  the  theory  that  he  desired  a  more  liberal 
division  and  hoped  to  get  a  better  one  if  he  should  be  slow  in  its  ac- 
ceptance, but  whatever  he  obtained  beyond  his  legacy  he  looked  upon 
as  bounty  bestowed  upon  equitable  considerations,  and  did  not  suspect 
for  a  moment  that  he  was  legally  entitled  as  his  own  to  all  that  was 
offered  and  three  times  as  much  in  addition. 

The  mistake  common  to  both  soon  became  the  mistake  only  of  one. 
The  findings  show  that  the  executor  knew  the  legal  consequences  of 
the  death  of  Samuel  when  the  final  arrangement  was  made,  but  do  not 
determine  at  what  precise  time  he  obtained  that  knowledge.  It  ap- 
pears, however,  that  he  took  the  will  to  his  counsel,  Judge  Garretson, 
for  j)robate  ;  and  the  latter  says  that  he  expressed  to  Stephen  an  opinion 
that  the  legacy  lapsed  ;  that  the  latter  was  surprised  and  doubtful,  and 
requested  that  the  question  should  be  examined  ;  that  such  an  exami- 
nation was  made  and  the  result  communicated  to  Stephen.  The  will 
was  probated  on  December  8th,  and  it  was  more  than  three  months 
thereafter  before  the  parties  met  to  resume  a  discussion  of  the  ultimate 
distribution.  We  cannot  escape  the  belief  that  at  some  time  during 
this  interval,  and  probably  in  its  early  days,  Stephen  knew  the  truth 
from  the  counsel  he  had  employed.  Having  this  knowledge,  the  exec- 
utor sent  for  Barclay.  Instead  of  disclosing  the  very  grave  mistake 
which  both  had  made,  he  drew  a  paper  on  the  lines  of  his  original  prop- 
osition, but  which  contained  no  statement  of  the  facts,  made  no  revela- 
tion of  the  existing  and  vital  mistake,  left  Barclay  still  in  the  dark,  and 
was  devoted  solely  to  the  desired  distribution.  To  that  the  executor 
obtained  plaintiff's  signature,  and,  not  yet  contented,  took  him  to  his 
counsel  to  have  the  agreement  firmly  riveted  by  a  more  formal  paper. 

What  followed  furnishes  the  appellants  with  the  facts  upon  which  they 
ground  their  principal  argument.  They  say  that  Barclay  came  into 
court  with  a  falsehood  in  his  mouth  ;  that  in  his  complaint  he  alleged 
that  the  paper  which  he  signed  was  described  to  him  as  a  mere  receipt ; 
that  he  did  not  read  it,  but  signed  it  in  reliance  upon  that  statement  ; 
whereas  in  truth  it  was  correctly  read  to  him,  and  he  was  furnished 
with  a  copy  to  enable  him  to  follow  the  reading,  and  was  permitted  to 
keep  that  copy  in  his  own  possession.  So  much  is  true,  and  the  court 
has  so  found.  It  tends  to  discredit  Barclay  and  requires  that  we  ac- 
cept his  statements  with  some  degree  of  caution.  It  is  then  added  that 
the  release  as  read  to  him  recites  the  death  of  Samuel  in  the  testator's 
lifetime  ;  the  consequent  lapse  of  the  legacy  to  him  ;  the  position  of 
Barclay  as  sole  heir  and  next  of  kin  of  the  deceased  ;  that  it  then  in 
terms  releases  and  gives  up  any  right  which  has  resulted  to  the  plain- 
tiff ;  that  so  it  put  him  on  his  guard  and  warned  him  at  least  that  he 
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was  parting  with  a  possible  right,  and  raised  the  duty  of  inquiry;  that 
beyond  that,  Clarretson  told  him  that  by  the  lapse  he,  as  heir  and  next  of 
kin,  was  vested  with  the  ownership  of  Samuel's  legacy  ;  and  that  the 
plaintifl"  without  denying  the  fact  answers  only  that  he  did  not  hear  the 
statement ;  and  so  his  claim  of  ignorance  is  improbable  and  unworthy 
of  belief,  and  should  not  be  allowed.  The  argument  is  cjuite  strong, 
but  fails  of  being  conclusive  because  it  does  not  take  into  account  the 
point  of  view  from  which  Barclay  was  all  the  time  observing  the  pro- 
ceedings, and  his  mental  attitude  toward  what  was  transpiring  before 
him.  He  was  inattentive  and  even  negligent,  but  it  was  because  he 
thought  money  was  being  given  to  him  ;  that  he  was  parting  with  noth- 
ing ;  that  no  diligence  on  his  side  was  needed,  and  that  all  the  precau- 
tions were  required  for  the  executor  and  to  protect  him  in  the  arrange- 
ment. Bearing  that  in  mind,  we  can  see  how  Barclay  could  have  run 
the  gauntlet  of  the  long  recitals  and  of  the  counsel's  legal  opinion, 
without  having  his  preconceived  and  settled  notion  of  the  situation 
shaken  or  dislodged.  There  is  thus  raised  a  question  of  fact,  and  we 
ought  not,  therefore,  to  dispute  the  finding  that  Barclay  did  not  know 
his  legal  rights  when  he  signed  the  release  and  the  executor  did. 

Upon  this  state  of  facts  it  was  competent  for  equity  to  cancel  and 
set  aside  the  release.  I  have  narrated  the  details  at  some  length  in 
order  that  the  basis  of  that  conclusion  may  be  clearly  seen,  and  its  doc- 
trine may  not  be  misinterpreted.  Assuming,  as  counsel  for  the  appel- 
lants contends,  that  Barclay's  mistake  was  one  of  law,  and  that  the  gen- 
eral rule  excludes  equitable  relief  for  such  a  mistake,  when  it  is  one  of 
law  pure  and  simple,  and  no  other  elements  are  present,  it  is  still  obvious 
that  the  doctrine  does  not  cover  the  entire  array  of  facts  here  disclosed. 
It  is  equally  well  settled  that  where  there  is  a  mistake  of  law  on  one 
side,  and  either  positive  fraud  on  the  other,  or  inequitable,  unfair,  and 
deceptive  conduct,  which  tends  to  confirm  the  mistake  and  conceal  the 
truth,  it  is  the  right  and  duty  of  equity  to  award  relief.  All  the  cases 
which  deny  a  remedy  for  mere  mistake  of  law  on  one  side  are  careful 
to  add  the  qualification  that  there  must  be  no  improper  conduct  on  the 
other.'  There  was  in  this  case  evidence  of  a  studious  concealment  of 
the  precise  point  essential  to  the  free  and  intelligent  action  of  the  plain- 
tiff by  the  executor,  in  whose  position  and  ability  some  confidence  was 
reposed.  No  effort  or  suggestion  was  made  by  Stephen  to  rectify  the 
mistake  under  which  Barclay  was  acting,  and  even  the  statement  of  his 
counsel,  made  at  the  last  minute,  occurred  after  Barclay  was  already 
bound,  was  directed  to  Stephen  and  not  to  the  plaintiff,  and  was 
couched  in  legal  terms,  which  the   latter  might  not  have  apprehended 

'  Silliman  v.  Wing,  7  Hill  159  ;  Flynn  v.  Hurd,  118  N.  Y.  26  ;  Vanderbeck  v. 
City  of  Rochester,  122  /</.  285. 
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even  if  he  had  heard  them.  And  that  he  remained  mistaken  to  the  end 
is  indicated  by  the  fact  that  just  before  the  release  was  read  Barclay 
asked  Stephen  to  intercede  with  Martha  and  Phebe  to  procure  him  a 
larger  share,  to  which  Stephen  answered  merely,  "  We  will  see  about 
that."  So  that  upon  the  facts  there  is  evidence  to  support  the  finding  of 
Barclay's  mistake  and  the  legal  conclusion  founded  thereon.  Much 
more  should  the  rule  we  have  asserted  apply  in  a  case  where  the  re- 
lease is  utterly  without  consideration,  and  where  its  true  legal  effect  is 
simply  an  authority  by  Barclay  to  Stephen  to  give  away  the  former's 
property  through  ignorance  on  his  part  of  his  ownership. 

But  while  we  follow  the  courts  below  thus  far,  we  cannot  approve 
of  the  relief  awarded  to  its  full  extent,  and  that  for  reasons  which  orig- 
inate in  Barclay's  conduct  after  the  execution  of  the  agreement.  Under 
it  Stephen  paid  over  to  Barclay  eighteen  thousand  dollars,  and  to 
Phebe  Willets  one  thousand  dollars,  but  died  in  April,  1886,  without 
making  further  payments.  Two  days  after  his  death  the  plaintiff  was 
fully  apprised  by  his  own  selected  counsel  of  his  entire  legal  rights,  and 
no  longer  labored  under  any  mistake  either  of  fact  or  of  law.  Never- 
theless, for  more  than  three  years  thereafter,  he  remained  utterly  silent, 
never  in  any  manner  revoking  the  authority  which  he  had  given,  know- 
ing that  the  estate  was  being  administered  in  accordance  with  it,  and 
making  no  complaint  of  mistake  or  wrong,  and  giving  no  notice  of  any 
change  in  purpose  or  intention.  After  Stephen's  death  Thomas  Taber 
and  Martha  Willets  were  appointed  administrators  with  the  will  an- 
nexed, and  paid  over  large  sums,  in  pursuance  of  the  agreement,  to  the 
two  daughters  of  Samuel,  without  even  an  intimation  from  plaintiff  of 
any  objection  or  disapproval,  and  after  Barclay  had  obtained  a  full 
knowledge  of  all  his  rights.  There  seems  to  be  a  disagreement  between 
the  court  and  the  defendants'  counsel  as  to  the  amount  so  paid,  but 
whatever  it  be,  we  are  of  opinion  that  the  plaintiff  is  estopped  from  re- 
covering back  either  from  the  administrators  or  from  the  persons  to 
whom  the  payments  were  made,  all  sums  paid  after  Barclay  knew  his 
rights,  which  he  himself  fixes  as  two  days  after  Stephen's  death,  and 
covers  all  the  payments  made  by  the  administrators.  The  agreement 
was  his  specific  direction  to  those  who  were  administering  the  estate  to 
make  the  payments  which  they  did  make  ;  if  he  intended  not  to  be 
bound  it  was  his  duty  to  speak,  and  he  had  full  opportunity  to  do  so; 
silence  misled  to  their  harm  both  the  administrators  and  the  supposed 
legatees  ;  the  former  made  and  the  latter  accepted  the  money  as  right- 
fully payable  and  due,  and  the  one  incurred  risk  and  the  other  may 
have  spent  the  money  or  changed  modes  of  life  in  consequence,  and 
certainly  thereby  incurred  an  unknown  and  unsuspected  obligation,  if 
required  to  return  the  fund.      Under  such  circumstances  the  plaintiff  is 
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estopped  from  a  recovery.  The  moment  he  learned  his  real  lights  it 
was  his  duty  to  speak — he  had  full  opportunity  to  speak — and  he  knew 
that  his  silence  would  necessarily  mislead  the  other  parties  to  their 
harm.'  Indeed,  if  the  case  should  be  reduced  down  to  its  simplest  ele- 
ments, and  treated  from  the  moment  in  which  Barclay  knew  his  rights 
on  the  basis  of  a  mere  gift  which  he  had  authorized  the  representatives 
of  the  estate  to  make  out  of  his  own  share,  he  could  not  recover  back 
from  the  donees  the  gift  so  far  as  executed.  It  cannot  be  that  a  gift 
voluntarily  made,  without  mistake  or  fraud,  can  be  at  will  recovered 
back  ;  and  from  the  day  when  Barclay  knew  that  the  lapsed  share  was 
his  every  i)ayment  made  to  Samuel's  daughters  was  his  payment  be- 
cause made  by  his  direction  and  authority,  with  full  knowledge  of  both 
law  and  facts,  and  by  the  assent  of  his  silence  during  more  than  three 
years.  We  have  been  unable  to  see  any  ground  on  which  the  pay- 
ments made  after  Stephen's  death  can  be  reclaimed.  But  the  judg 
ment  covered  the  whole  lapsed  legacy,  and  possibly  would  have  even 
invaded  Stephen's  rightful  share.  The  case  must  go  back  for  a  re-trial. 
The  plaintiff  may  then  have  judgment  for  the  cancellation  of  the  release, 
so  far  as  lawful  payments  have  not  been  made  under  it,  and  for  so  much  of 
the  residuary  share  bequeathed  to  Samuel  as,  on  an  accounting,  is 
shown  to  be  its  amount,  less  the  amount  paid  to  plaintiff"  over  and 
above  his  legacy,  and  less  also  the  sums  which  have  been  paid  before 
the  commencement  of  this  action  to  Martha  and  Phebe  Willets  by  the 
administrators.  The  balance  of  the  lapsed  share  remaining  after  those 
deductions  is  all  that  the  plaintiff  will  be  entitled  to  recover. 

The  order  and  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  concur,  except  Bartlett,  J.,  not  sitting. 

Judgment  reversed. 


PARK  BROTHERS  &  CO.,  Limited,  v.  THE  BLODGETT  & 
CLAPP  COMPANY. 

In  the  Supreme  Court  of   Errors   of  Connecticut,  January 

Term,   1 894. 

\^Reported  in  64  Connecticut  Reports  28.] 

Action  to  recover  damages  for  breach  of  written  contract  to  pur- 
chase a  certain  quantity  of  steel,  brought  to  the  Court  of  Common  Pleas 
in  Hartford  County  and  tried  to  the  court,  Taintor,  J.     Facts  found 

'  Erie  Co.  Sav.  Bk.  v.  Roop,  48  N.  Y.  298  ;  Blair  v.  Wait,  69  Id.  113  ;  Viele 
V.  Judson,  82  Id.  32  ;  The  Queen  v.  Lords  of  the  Treasury,  16  Ad.  &  El.  357  ; 
Brisbane  v.  Dacres,  5  Taunt.  144. 
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and  judgment  rendered  for  the  defendant,  and  appeal  by  the  plaintiff 
for  alleged  errors  of  the  court  in  the  admission  of  testimony.  No 
error. 

The  case  is  sufficiently  stated  in  the  opinion. 

Albert  H.  Walker  for  the  appellant  (plaintiff). 

Edward  S.  White  for  the  appellee  (defendant). 

Torrance,  J.  This  is  an  action  brought  to  recover  damages  for  the 
breach  of  a  written  contract,  dated  December  14,  1888.  The  contract 
is  set  out  in  full  in  the  amended  complaint.  It  is  in  the  form  of  a  writ- 
ten proposal  addressed  by  the  plaintiff  to  the  defendant,  and  is  accepted 
by  the  defendant  in  writing  upon  the  face  of  the  contract.  Such  parts 
of  the  contract  as  appear  to  be  material  are  here  given  :  "  We  propose 
to  supply  you  with  tifteen  net  tons  of  tool  steel,  of  good  and  suitable 
quality,  to  be  furnished  prior  to  January  i,  1890,  at"  prices  set  forth 
in  the  contract  for  the  qualities  of  steel  named  therein.  *'  Deliveries 
to  be  made  f.  o.  b.  Pittsburg  and  New  York  freight  allowed  to  Hart- 
ford. To  be  specified  for  as  your  wants  may  require."  The  contract 
was  made  at  Hartford  by  the  plaintiff  through  its  agent,  A.  H.  Church, 
and  by  the  defendant  through  its  agent,  J.  B.  Clapp. 

After  filing  a  demurrer  and  an  answer  which  may  now  be  laid  out  of 
the  case,  the  defendant  filed  "  an  answer  with  demand  for  reformation 
of  contract,"  in  the  first  paragraph  of  which  it  admitted  the  execution  of 
said  written  contract.  The  second,  third,  and  fourth  paragraphs  of  the 
answer  are  as  follows  : 

"The  defendant  avers  that  on  or  about  December  — ,  1888,  it  was 
agreed  by  and  between  the  plaintiff  and  defendant,  the  plaintiff  acting 
by  its  said  agent,  A.  H.  Church,  that  the  plaintiff  should  supply  the  de- 
fendant prior  to  January  i,  1890,  with  such  an  amount  of  tool  steel,  not 
exceeding  fifteen  tons,  as  the  defendant's  wants  during  that  time  might 
require,  and  of  the  kinds  and  upon  the  terms  stated  in  said  contract,  and 
that  the  defendant  would  purchase  the  same  of  the  plaintiff  on  said 
terms. 

"  3.  That  by  the  mistake  of  the  plaintiff  and  defendant,  or  the  fraud 
of  the  plaintiff,  said  written  contract  did  not  embody  the  actual  agree- 
ment made  as  aforesaid  by  the  parties. 

"  4.  That  the  defendant  accepted  the  proposal  made  to  it  by  the 
plaintiff,  and  contained  in  said  written  contract,  relying  upon  the  repre- 
sentations of  the  plaintiff's  said  agent  then  made  to  it  that  by  accepting 
the  same  the  defendant  would  only  be  bound  for  the  purchase  of  such 
an  amount  of  tool  steel  of  the  kinds  named  therein  as  its  wants  prior  to 
January  i,  1890,  might  require,  and  the  defendant  then  believed  that 
such  proposal  embodied  the  terms  of  the  actual  agreement  made  as 
aforesaid  by  and  between  the  plaintiff  and  defendant."     The  fifth  and 
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last  paragraph  of  tlic  answer  is  not  now  material.     The  answer  claimed, 
iby  way  of  equitable  relief,  a  reformation  of  the  written  contract. 

In  reply  the  plaintiff  denied  the  three  paragraphs  above  quoted,  de- 
nied s[)ecifically  that  the  written  contract  did  not  embody  the  actual 
agreement  made  by  the  parties,  and  denied  the  existence  of  any  joint 
mistake  or  fraud. 

Thereupon  the  court  below,  sitting  as  a  court  of  equity,  heard  the 
parlies  upon  the  issues  thus  formed,  found  them  in  favor  of  the  defend- 
ant, and  adjudged  that  the  written  contract  be  reformed  to  correspond 
with  the  contract  as  set  out  in  paragraph  2  of  the  answer.  At  a  subse- 
quent term  of  the  court  final  judgment  in  the  suit  was  rendered  in  favor 
of  the  defendant. 

The  present  appeal  is  based  upon  what  occurred  during  the  trial  with 
reference  to  the  reformation  of  the  contract.  Upon  that  hearing  the 
agent  of  the  defendant  was  a  witness  on  behalf  of  the  defendant,  and 
was  asked  to  state  "  what  conversation  occurred  between  him  and  A.  H. 
Church  in  making  the  contract  of  December  14,  1888,  at  and  before 
the  execution  thereof  and  relevant  thereto."  The  plaintiff  "  objected  to 
the  reception  of  any  parol  testimony,  on  the  ground  that  the  same  was 
inadmissible  to  vary  or  contradict  the  terms  of  a  written  instrument,  or 
to  show  any  other  or  different  contract  than  that  specified  in  the  instru- 
ment, or  to  show  anything  relevant  to  the  defendant's  prayer  for  its 
reformation."  The  court  overruled  the  objection  and  admitted  the  tes- 
timony, and  upon  such  testimony  found  and  adjudged  as  hereinbefore 
stated. 

The  case  thus  presents  a  single  question — whether  the  evidence  ob- 
jected to  was  admissible  under  the  circumstances — and  this  depends 
upon  the  further  question,  which  will  be  first  considered,  whether  the 
mistake  was  one  which,  under  the  circumstances  disclosed  by  the  rec- 
ord, a  court  of  equity  will  correct.  The  finding  of  the  court  below  is  as 
follows  :  "  The  actual  agreement  between  the  defendant  and  the  plain- 
tiff was  that  the  plaintiff  should  supply  the  defendant,  prior  to  January 
T,  1890,  with  such  an  amount  of  tool  steel,  not  exceeding  fifteen  tons, 
as  the  defendant's  wants  during  that  time  might  require,  and  of  the 
kinds  and  upon  the  terms  stated  in  said  contract,  and  that  the  defend- 
ant would  purchase  the  same  of  the  plaintiff  on  said  terms.  But  by  the 
mutual  mistake  of  said  Church  and  said  Clapp,  acting  for  the  plaintiff 
and  defendant  respectively,  concerning  the  legal  construction  of  the 
written  contract  of  December  14,  1888,  that  contract  failed  to  express 
the  actual  agreement  of  the  parties  ;  and  that  said  Church  and  said 
Clapp  both  intended  to  have  the  said  written  contract  express  the 
actual  agreement  made  by  them,  and  at  the  time  of  its  execution  be- 
lieved that  it  did."     No  fraud  is  properly  charged,  and  certainly  none  is 
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found,  and  whatever  claim  to  relief  the  defendant  may  have  must  rest 
wholly  on  the  ground  of  mistake.  The  plaintiff  claims  that  the  mistake 
in  question  is  one  of  law  and  is  of  such  a  nature  that  it  cannot  be  cor- 
rected in  a  court  of  equity. 

That  a  court  of  equity  under  certain  circumstances  may  reform  a 
written  instrument  founded  on  a  mistake  of  fact  is  not  disputed  ;  but 
the  plaintiff  strenuously  insists  that  it  cannot,  or  will  not,  reform  an  in- 
strument founded  upon  a  mistake  like  the  one  here  in  question  which 
is  alleged  to  be  a  mistake  of  law.  The  distinction  between  mistakes  of 
law  and  mistakes  of  fact  is  certainly  recognized  in  the  text-books  and 
decisions,  and  to  a  certain  extent  is  a  valid  distinction  ;  but  it  is  not 
practically  so  important  as  it  is  often  represented  to  be.  Upon  this 
point  ^Lr.  Markby,  in  his  "Elements  of  Law,"  sections  268  and  269, 
well  says  :  "There  is  also  a  peculiar  class  of  cases  in  which  courts  of 
equity  have  endeavored  to  undo  what  has  been  done  under  the  influ- 
ence of  error  and  to  restore  parties  to  their  former  position.  The  courts 
deal  with  such  cases  in  a  very  free  manner  and  I  doubt  whether  it  is 
possible  to  bring  their  action  under  any  fixed  rules.  But  here  again,  as 
far  as  I  can  judge  by  what  I  find  in  the  text-books  and  in  the  cases  re- 
ferred to,  the  distinction  between  errors  of  law  and  errors  of  fact,  though 
very  emphatically  announced,  has  had  very  little  practical  effect  upon 
the  decisions  of  the  courts.  The  distinction  is  not  ignored,  and  it  may 
have  had  some  influence,  but  it  is  always  mixed  up  with  other  consider- 
ations which  not  unfrequently  outweigh  it.  The  distinction  between 
errors  of  law  and  errors  of  fact  is,  therefore,  probably  of  much  less  im- 
portance than  is  commonly  supposed.  There  is  some  satisfaction  in 
this,  because  the  grounds  upon  which  the  distinction  is  made  have  never 
been  clearly  stated." 

The  distinction  in  question  can,  therefore,  afford  little  or  no  aid  in 
determining  the  question  under  consideration.  Under  certain  circum- 
stances a  court  of  equity  will,  and  under  others  it  will  not,  reform  a 
writing  founded  on  a  mistake  of  fact ;  under  certain  circumstances  it 
will,  and  under  others  it  will  not,  reform  an  instrument  founded  upon  a 
mistake  of  law.  It  is  no  longer  true,  if  it  ever  was,  that  a  mistake  of 
law  is  no  ground  for  relief  in  any  case,  as  will  be  seen  by  the  cases  here- 
inafter cited.  Whether,  then,  the  mistake  now  in  question  be  regarded 
as  one  of  law  or  one  of  fact  is  not  of  much  consequence  ;  the  more  im- 
portant question  is  whether  it  is  such  a  mistake  as  a  court  of  equity  will 
correct,  and  this  perhaps  can  only,  or  at  least  can  best,  be  determined 
by  seeing  whether  it  falls  within  any  of  the  well-recognized  classes  or 
cases  in  which  such  relief  is  furnished.  At  the  same  time  the  funda- 
mental equitable   principle  which  was  specially  applied  in  the  case  of 
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Northrop  v.  (Iraves  '  may  also,  perhaps,  afford  some  aid  in  coming  to 
a  right  conchision.  Stated  briefly  and  generally,  and  without  aiiy  at- 
temjit  at  strict  accuracy,  that  principle  is  that  in  legal  transactions  no 
one  sliall  be  allowed  to  enrich  himself  unjustly  at  the  expense  of  an- 
other  through  or  by  reason  of  an  innocent  mistake  of  law  or  fact  enter- 
tained without  negligence  by  the  loser  or  by  both.  If  we  apply  this 
principle  to  the  present  case,  we  see  that  by  means  of  a  mutual  mistake 
in  reducing  the  oral  agreement  to  writing  the  plaintiff,  without  either 
party  intending  it,  gained  a  decided  advantage  over  the  defendant  to 
which  it  is  in  no  way  justly  entitled,  or  at  least  ought  not  to  be  entitled, 
in  a  court  of  equity. 

The  written  agreement  certainly  fails  to  express  the  real  agreement 
of  the  parties  in  a  material  point ;  it  fails  to  do  so  by  reason  of  a  mutual 
mistake,  made,  as  we  must  assume,  innocently  and  without  any  such  neg- 
ligence on  the  part  of  the  defendant  as  would  debar  him  from  the  aid  of 
a  court  of  equity ;  the  rights  of  no  third  parties  have  intervened  ;  the 
instrument,  if  corrected,  will  place  both  parties  just  where  they  intended 
to  place  themselves  in  their  relations  to  each  other ;  and  if  not  cor- 
rected it  gives  the  plaintiff  an  inequitable  advantage  over  the  defendant. 
It  is  said  that  if  by  mistake  words  are  inserted  in  a  written  contract 
which  the  parties  did  not  intend  to  insert,  or  omitted  which  they  did  not 
intend  to  omit,  this  is  a  mistake  of  fact  which  a  court  of  equity  will 
correct  in  a  proper  case.*  If,  then,  the  oral  agreement  in  the  case  at 
bar  had  been  for  the  sale  and  purchase  of  five  tons  of  steel,  and  in  re- 
ducing the  contract  to  writing  the  parties  had,  by  an  unnoticed  mistake, 
inserted  "fifteen  tons"  instead  of  "  five  tons,"  this  would  have  been 
mistake  of  fact  entitling  the  defendant  to  the  aid  of  a  court  of  equity. 
In  the  case  at  bar  the  parties  actually  agreed  upon  what  may,  for  brev- 
ity, be  called  a  conditional  purchase  and  sale,  and  upon  that  only.  In 
reducing  the  contract  to  writing  they,  by  an  innocent  mistake,  omitted 
words  which  would  have  expressed  the  true  agreement  and  used  words 
which  express  an  agreement  differing  materially  from  the  only  one  they 
made.  There  is,  perhaps,  a  distinction  between  the  supposed  case  and 
the  actual  case,  but  it  is  quite  shadowy.  They  differ  not  at  all  in  their 
unjust  consequences.  In  both,  by  an  innocent  mistake  mutually  enter- 
tained, the  vendor  obtains  an  unconscionable  advantage  over  the  ven- 
dee, a  result  which  was  not  intended  by  either.  There  exists  no  good 
substantial  reason,  as  it  seems  to  us,  why  relief  should  be  given  in  the 
one  case  and  refused  in  the  other,  other  things  being  equal.  It  is 
hardly  necessary  to  say  that  in  cases  like  the  one  at  bar  courts  of  equity 
ought  to  move  with  great  caution.     Before  an  instrument  is  reformed 

*  19  Conn.  548.  '  Sibert  v.  McAvoy,  15  111.  106. 
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under  such  circumstances  the  proof  of  the  mistake,  and  that  it  really 
gives  an  unjust  advantage  to  one  party  over  the  other,  ought  to  be  of 
the  most  convincing  character,  "  Of  course  the  presumption  in  favor 
of  the  written  over  the  spoken  agreement  is  almost  resistless,  and  the 
court  has  wearied  itself  in  declaring  that  such  prayers  (for  relief  of  this 
kind)  n)ust  be  supported  by  overwhelming  evidence  or  be  denied."  ' 

We  are  not  concerned  here,  however,  with  the  amount  or  sufficiency 
of  the  proofs  upon  which  the  court  below  acted,  nor  with  the  sufficiency 
of  the  pleadings  ;  we  must  upon  this  record  assume  that  the  pleadings 
are  sufficient  and  that  the  proofs  came  fully  up  to  the  highest  standard 
requirements  in  such  cases.  Upon  principle,  then,  we  think  a  court  of 
equity  may  correct  a  mistake  of  law  in  a  case  like  the  one  at  bar,  and 
we  also  think  the  very  great  weight  of  modern  authority  is  in  favor 
of  that  conclusion.  The  case  clearly  falls  within  that  class  of  cases 
where  there  is  an  antecedent  agreement,  and  in  reducing  it  to  writing 
the  instrument  executed,  by  reason  of  the  common  mistake  of  the  par- 
ties as  to  the  legal  effect  of  the  words  used,  fails  as  to  one  or  more  ma- 
terial points  to  express  their  actual  agreement.  It  is  perhaps  not  essen- 
tial in  all  cases  that  there  should  be  an  antecedent  agreement,  as 
appears  to  be  held  in  Benson  v.  Markoe  ;^  but  we  have  no  occasion  to 
consider  that  question  in  the  case  at  bar.  The  authorities  in  favor  of 
the  conclusion  that  a  court  of  equity  in  such  cases  will  correct  a  mis- 
take, even  if  it  be  one  of  law,  are  very  numerous,  and  the  citation  of  a 
few  of  the  more  important  must  suffice. 

In  Hunt  V  Rousmanier's Administrators,'  decif^ed  in  1828,  it  is  said: 
"  Where  an  instrument  is  drawn  and  executed  which  professes  or  is  in- 
tended to  carry  into  execution  an  agreement,  whether  in  writing  or  by 
parol,  previously  entered  into,  but  which  by  mistake  of  the  draughts- 
man, either  as  to  fact  or  law,  does  not  fulfill,  or  which  violates,  the  man- 
ifest intention  of  the  parties  to  the  agreement,  equity  will  correct  the 
mistake  so  as  to  produce  a  conformity  of  the  instrument  to  the  agree- 
ment." It  was  said  in  the  argument  before  us  that  this  was  a  mere 
obiter  dictum^  but  that  is  hardly  correct.  It  is  true  the  case  was  held 
not  to  fall  within  the  principle,  but  the  principle  was  said  to  be  "  incon- 
trovertible "  (p.  13),  and  was  applied  to  the  extent  at  least  of  determin- 
ing that  the  case  then  before  the  court  did  not  come  within  it.  In  Snell 
V.  Ins,  Co.*  the  court  applied  the  principle  so  clearly  stated  in  the  case 
last  cited,  and  reformed  a  policy  of  insurance  though  the  mistake  was 
clearly  one  as  to  the  legal  effect  of  the  language  of  the  policy. 

In  numerous  other  decisions  of  that  court  the  same  principle  has  been 
cautiously  but  repeatedly  applied,  but  it  is  not  necessary  to  cite  them, 

'  Palmer  c'.  Hartford  Ins.  Co.,  54  Conn.  501.  *  37  Minn.  30, 

»  I  Pet.  I.  ■•98U.  S,  85. 
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On  the  general  cjuestion  whether  a  court  of  equity  will  relieve  against  a 
mistake  as  to  the  legal  effect  of  the  language  of  a  writing,  the  case  of 
Griswold  ?'.  Hazard  '  is  a  strong  case,  though  perhaps  hardly  an  author- 
ity upon  the  precise  question  in  this  case.  Canedy  "'.  Marcy''  was  a 
case  where  the  oral  contract  was  for  the  sale  of  two-thirds  of  certain 
premises,  but  the  deed,  by  mistake  of  the  scrivener,  conveyed  the  entire 
premises.  The  words  used  were  ones  intended  to  be  used  in  one  sense, 
the  error  being  that  all  concerned  supposed  those  words  would  carry 
out  the  oral  agreement.  This  was  clearly  a  mistake  "concerning  the 
legal  construction  of  the  written  contract,"  but  the  court,  by  Chief  Jus- 
tice Shaw,  said  :  "  We  are  of  the  opinion  that  courts  of  equity  in  such 
cases  are  not  limited  to  affording  relief  only  in  cases  of  mistake  of  fact, 
and  that  a  mistake  in  the  legal  effect  of  a  description  in  a  deed,  or  in 
the  use  of  technical  language,  may  be  relieved  against  upon  proper 
proof."  In  Goode  v.  Riley,'  decided  in  1891,  the  court  says  :  "The 
only  question  argued  is  raised  by  the  defendant's  exception  to  the  re- 
fusal of  a  ruling  that,  if  both  parties  intended  that  the  description  should 
be  written  as  it  was  w^ritten,  the  plaintiff  was  not  entitled  to  a  reforma- 
tion. It  would  be  a  sufficient  answer  that  the  contrary  is  settled  in  this 
commonwealth" — citing  a  number  of  cases." 

In  Kernnard  v.  George*  the  parties,  by  mistake  as  to  its  legal  effect, 
supposed  a  mortgage  deed  to  be  valid  when  it  was  not.  The  court  re- 
lieved against  the  mistake  and  said  :  "  It  seems  to  us  to  be  a  clear  case 
of  mutual  mistake,  where  the  instrument  given  and  received  was  not  in 
fact  what  all  the  parties  to  it  supposed  it  was  and  intended  it  should  be ; 
and  in  such  a  case  equity  will  interfere  and  reform  the  deed  and  make 
it  what  the  parties  at  the  time  of  its  execution  intended  to  make  it ;  and 
in  this  respect  it  makes  no  difference  whether  the  defect  in  the  instru- 
ment be  in  a  statutory  or  common  law  requisite,  or  whether  the  parties 
failed  to  made  the  instrument  in  the  form  they  intended,  or  misappre- 
hended its  legal  effect." 

In  Eastman  v.  Provident  Mut.  Relief  Association,^  decided  in  1889, 
the  mistake  was  as  to  the  legal  effect  of  an  insurance  certificate,  but  the 
court  granted  relief  by  way  of  reformation.  The  court  says:  "Both 
parties  intended  to  make  the  benefit  payable  to  Gigar's  administrator. 
That  it  was  not  made  payable  to  him  was  due  to  their  mutual  misap- 
prehension of  the  legal  effect  of  the  language  used  in  the  certificate. 
....  Equity  requires  an  amendment  of  the  writing  that  will  make  the 
contract  what  the  parties  supposed  it  was  and  intended  it  should  be,  al- 
though their  mistake  is  one  of  law  and  not  of  fact." 

In    Truesdell    v.  Lehman   ef  a/"  the    marginal    note  is  as  follows: 

'  141  U.  S.  260.  2  13  Gray  373.  ^  153  Mass.  585. 

^44  N.  H.  440.  5^)5  N.  H.  176.  *  47  New  Jer.  Eq.  218. 
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"  Where  it  clearly  appears  that  a  deed  drawn  professedly  to  carry  out 
the  agreement  of  the  parties  previously  entered  into  is  executed  under 
the  misapprehension  that  it  really  embodies  the  agreement,  whereas,  by 
mistake  of  the  draughtsman  either  as  to  fact  or  law,  it  fails  to  fulfill  that 
purpose,  equity  will  correct  the  mistake  by  reforming  the  instrument  in 
accordance  with  the  contract." 

In  a  general  way  the  same  rule  is  recognized  and  applied  with  more 
or  less  strictness  in  the  following  cases:  Clayton  v.  Freet,'  Bush  v. 
Hicks,"  Andrews  7'.  Andrews,^  May  7'.  Adams,^  Griffith  ?'.  Townley,^ 
Benson  7'.  Markoe,*  Gump's  Appeal,'  Cooper  v.  Phibbs  ; '  see  also 
Pomeroy's  Eq.  Jur.,  vol.  2,  §  845,  and  Bispham's  Principles  of  Equity, 
§§  184  to  191. 

And  whatever  the  law  may  be  elsewhere,  this  is  certainly  the  law  of 
our  own  State.'  Indeed,  since  the  time  of  Northrop  v.  Graves,  supra, 
it  is  difficult  to  see  how  our  law  could  have  been  otherwise.  We  con- 
clude, then,  that  by  our  own  law  and  by  the  decided  weight  of  authority 
elsewhere  the  defendant  was  entitled  to  the  relief  sought.  If  this  is  so, 
then  clearly  he  was  entitled  to  the  parol  evidence  which  the  plaintiff 
objected  to ;  for  in  no  other  way  ordinarily  can  the  mistake  be  shown. 
"In  such  cases  parol  evidence  is  admissible  to  show  that  the  party  is 
entitled  to  the  relief  sought."  '°  "  It  is  settled,  at  least  in  equity,  that 
this  particular  kind  of  evidence — that  is  to  say,  of  mutual  mistake  as  to 
the  meaning  of  words  used — is  admissible  for  the  negative  purpose  we 
have  mentioned.  And  this  principle  is  entirely  consistent  with  the  rule 
that  you  cannot  set  up  prior  or  contemporaneous  oral  dealings  to  mod- 
ify or  override  what  you  knew  was  the  effect  of  your  writing."  " 

The  view  we  have  taken  of  this  case  renders  it  unnecessary  to  notice 
at  any  length  the  cases  cited  by  counsel  for  the  plaintiff  in  his  able  ar- 
gument before  us.  Upon  his  brief  he  cites  five  from  Illinois,  two  from 
Indiana,  and  one  from  Arkansas.  After  an  examination  of  them,  we 
can  only  say  that  most  of  them  seem  to  support  the  claims  of  the  plain- 
tiff. If  so,  we  think  they  are  opposed  to  the  very  decided  weight  of 
authority,  and  do  not  state  the  law  as  it  is  held  in  this  State. 

Before  closing,  however,  we  ought  to  notice  the  case  of  Wheaton  v. 
Wheaton,  supra,  upon  which  the  plaintiff's  counsel  seems  to  place  great 

1  10  Ohio  St.  544.      =  60  N.  Y.  298.         3  81  Me_  .^^^  4  ^g  yt.  74. 

559  Mo.  13.  '^  37  Minn.  30.         '  65  Pa.  St.  476.         '  2  H.  L.  Cases  170. 

'Chamberlain  v.  Thompson,  10  Conn.  243;  Stedwell  v.  Anderson,  21  id.  144; 
Woodbury  Savings  Bank  v.  Ins.  Co.,  31  id.  518;  Palmer  v,  Ins.  Co.,  54  id. 
488,  and  Haussman  v.  Burnham,  59  id.  117. 

'"  Wheaton  v.  Wheaton,  9  Conn.  96. 

"  Goode  V.  Riley,  153  Mass.  585;  Reynolds'  Evidence,  §69;  i  Greenleaf's 
Evidence  (15th  ed.)  §  269(7;  Stephens'  Digest  (Evidence),  §  90. 
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reliance.  Tlie  case  is  a  somewhat  peculiar  one.  Even  in  that  case, 
however,  the  court  seems  to  recognize  the  principle  governing  the  class 
of  cases  within  which  we  decide  the  case  at  bar  falls,  for  it  says  :  "  It 
is  not  alleged  that  the  writings  were  not  so  drawn  as  to  effectuate  the 
intention  of  the  parties,  through  the  mistake  of  the  scrivener.  On  the 
contrar)',  it  is  alleged  that  the  scrivener  was  not  even  informed  what 
the  agreement  between  the  parties  was."  From  the  statement  of  the 
case  in  the  record  and  in  the  opinion,  it  clearly  appears  that  the  mis- 
take was  not  mutual ;  indeed,  it  does  not  even  appear  that  at  the  time 
when  the  note  was  executed  the  other  party  even  knew  that  there  was 
any  mistake  at  all  on  the  part  of  anybody.  Upon  the  facts  stated  the 
plaintiff  in  this  case  did  not  bring  it  within  the  class  of  cases  we  have 
been  considering.  The  case  was  correctly  decided,  not  on  the  ground 
that  the  mistake  was  one  of  law,  but  on  the  ground  that  the  mistake  of 
law  was  one  which,  under  the  circumstances  alleged,  a  court  of  equity 
would  not  correct.  The  court,  however,  in  the  opinion,  seems  to  base 
its  decision  upon  the  distinction  between  mistakes  of  law  and  mistakes 
of  fact,  holding  in  general  and  unqualified  terms,  as  was  once  quite  cus- 
tomary, that  the  latter  could  be  corrected  and  the  former  could  not. 
The  court  probably  did  not  mean  to  lay  the  law  down  in  this  broad  and 
unqualified  way,  but  if  it  did  it  is  sufficient  to  say  that  it  is  not  a  cor- 
rect statement  of  our  law,  at  least  since  the  decision  of  Northrop  v. 
Graves,  supra.  On  the  whole,  this  case  of  Wheaton  v.  Wheaton  can 
hardly  be  regarded  as  supporting  the  plaintiff's  contention. 

There  is  no  error  apparent  upon  the  record. 

In  this  opinion  the  other  judges  concurred. 


SAMUEL    AND    BENJAMIN    F.    ELDRIDGE    v.    DEXTER    & 
PISCATAQUIS  RAILROAD  COMPANY. 

In  the  Supreme  Court  of  Maine,  June  21,   1895. 

[Reported  in  88  Maine  191.] 
On  report. 

Bill  in  equity,  heard  on  bill,  answers,  and  proofs,  praying  for  cancel- 
lation of  a  deed  granting  a  right  of  way  to  the  defendant  railroad  in 
Dexter,  Penobscot  County,  so  that  the  plaintiffs  might  recover  damages 
for  their  land  so  taken. 

/.  and  /.  W.  Crosby  for  plaintiffs. 

/.  B.  Peaks  for  defendant. 

Sitting :  Peters,  C.J.,  Walton,  Haskell,  Whitehouse,  Wiswell,  JJ, 

Emery,  J.,  did  not  sit. 
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WiswELL,  J.  In  February,  1889,  the  complainants  conveyed  to  the 
defendant  corporation  a  small  strip  of  land,  upon  which  the  defendant's 
roadbed,  for  a  short  distance,  has  since  been  built.  The  consideration 
named  in  the  deed  was  one  dollar ;  there  was  no  actual  consideration, 
the  conveyance  was  voluntary.  The  land  conveyed  was  of  trifling 
value,  worth  from  ten  to  twenty-five  dollars. 

At  the  time  of  this  conveyance,  the  complainants  owned  and  still 
own  other  real  estate  adjoining  the  land  conveyed,  upon  which  there  is  a 
dwelling-house  within  a  few  feet  of  the  railroad,  and  which  they  allege 
has  been  greatly  injured  by  its  proximity  to  the  railroad,  by  reason  of 
the  noise,  smoke,  and  dirt  resulting  in  the  operation  of  the  road ;  and 
also  because  in  the  construction  of  the  roadbed  it  became  necessary  to 
build  an  embankment  which  has  darkened  and  in  other  ways  injured  the 
house. 

The  complainants  allege,  in  effect,  that  this  deed  was  executed  by 
them  without  knowing  its  contents,  that  it  was  neither  read  to  nor  by 
them,  and  that  the  description  includes  more  land  than  they  intended  to 
convey  ;  that  they  were  induced  to  make  this  conveyance  by  reason  of 
false  and  fraudulent  representations,  although  perhaps  not  intentionally 
false  or  fraudulent ;  and,  upon  this  they  more  especially  rely,  that  the 
complainants  were  entirely  ignorant  that  the  conveyance  would  in  any 
way  affect  their  right  to  claim  and  recover  compensation  for  the  injury 
to  their  remaining  property ;  that  the  directors  of  the  corporation,  who 
procured  a  conveyance,  were  aware  of  the  legal  effect  of  the  conveyance 
upon  the  complainant's  right  to  recover  for  injuries  to  the  remaining 
property,  and  were  aware  of  the  misapprehension  of  the  complainants 
in  this  respect,  but  that  they  utterly  failed  to  give  them  any  information 
upon  this  subject  and  to  correct  their  misapprehension.  They  therefore 
ask  this  court  to  cancel  the  deed  and  to  declare  it  void. 

No  great  reliance  is  placed  on  the  allegation  that  the  deed  was  exe- 
cuted without  being  read.  The  deed  was  left  with  one  of  the  complain- 
ants to  procure  the  signature  of  the  other.  If  it  was  not  read  by  them, 
it  was  their  own  fault.  They  were  not  misled  in  any  way  as  to  its  con- 
tents. 

These  complainants  are  men  of  intelligence ;  they  were  willing  to 
make  a  voluntary  conveyance  to  the  railroad  company  of  the  small 
piece  of  land  needed,  because  of  the  advantages  that  they  expected  to 
derive  from  the  extension  of  the  railroad  from  Dexter  to  Foxcroft ;  they 
knew  that  they  were  making  a  conveyance,  and  would  undoubtedly  have 
been  just  as  willing  to  give  the  lot  actually  described  in  the  deed  as  the 
somewhat  smaller  one  that  they  say  they  intended  to  convey. 

But  in  any  event,  this  is  no  ground  for  equitable  relief,  either  affirma- 
tive or  defensive. 
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"  If  a  I'lrty  can  read,  it  is  not  open  to  him,  after  executing  it,  to  in- 
sist tluu  the  terms  of  the  deed  were  different  from  what  he  siii)j)osed 
them  to  be  when  he  signed  it.  Nor  could  one  who  is  unable  to  read 
be  admitted  to  object  that  he  was  misled  in  signing  the  deed,  unless  he 
had  requested  to  hear  it  read,  and  this  had  not  been  done,  or  a  false 
reading  had  been  made  to  him  or  its  contents  falsely  stated."  ' 

The  evidence  utterly  fails  to  show  any  such  fraudulent  representa- 
tions or  concealment  of  material  facts,  made  by  the  committee  of  the 
directors  who  were  engaged  in  settling  land  damages,  either  intentional 
or  otherwise,  as  would  warrant  this  court,  upon  any  principle  of  equity, 
in  granting  the  relief  asked  for. 

This  brings  us  to  the  next  question,  whether  the  ignorance  of  the 
complainants,  of  the  effect  of  the  transaction  upon  their  claim  for  dam- 
ages for  injuries  to  their  remaining  property,  will  entitle  them  to  the  re- 
lief prayed  for.  There  has  been  much  conflict  of  authority  as  to  when 
and  under  what  circumstances  ignorance  of  the  law  is  a  cause  for  equi- 
table relief.  But  the  general  rules  which  have  governed  courts  in  grant- 
ing equitable  relief,  because  of  a  misapprehension  of  the  legal  effect  of 
a  transaction,  are  nowhere  more  clearly  and  satisfactorily  stated  than  in 
Pomeroy's  Equity  Jurisprudence.  We  quote  from  section  843  :  "The 
rule  is  well  settled  that  a  simple  mistake  by  a  party  as  to  the  legal 
effect  of  an  agreement  which  he  executes,  or  as  to  the  legal  result 
of  an  act  which  he  performs,  is  no  ground  for  either  defensive  or  affirm- 
ative relief.  If  there  were  no  elements  of  fraud,  concealment,  mis- 
representation, undue  influence,  violation  of  confidence  reposed,  or  of 
other  inequitable  conduct  in  the  transaction,  the  party  who  knew  or  had 
an  opportunity  to  know  the  contents  of  an  agreement  or  other  instru- 
ment cannot  defeat  its  performance,  or  obtain  its  cancellation  or  refor- 
mation, because  he  mistook  the  legal  meaning  and  effect  of  the  whole 
or  any  of  its  provisions.  Where  the  parties  with  knowledge  of  the  facts, 
and  without  any  inequitable  incidents,  have  made  an  agreement  or  other 
instrument  as  they  intended  it  should  be,  and  the  writing  expresses  the 
transaction  as  it  was  understood  and  designed  to  be  made,  then  the 
above  rule  uniformly  applies ;  equity  will  not  allow  a  defense,  or  grant 
a  reformation  or  recission  although  one  of  the  parties,  and  as  many  cases 
hold  both  of  them,  may  have  mistaken  or  misconceived  its  legal  mean- 
ing, scope  and  effect." 

In  this  case,  the  evidence  does  not  disclose  that  there  were  any  ele- 
ments of  fraud  or  any  other  inequitable  conduct  upon  the  part  of  the 
persons  representing  the  defendant  corporation  in  the  transaction.  The 
testimony   of  the   complainant,    who    met    the    directors   and    agreed 

'  Metcalf  V.  Metcalf,  85  Maine  473. 
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to  the  conveyance,  in  regard  to  the  interview  is  as  follows :  "  The 
whole  talk  made  to  me,  as  I  recollect  it,  was  made  by  Mr.  Geo.  A. 
Abbott.  He  had  a  sketch  in  his  hand  with  just  two  straight  lines  show- 
ing the  little  heater-piece  that  perhaps  they  would  want  to  run  across." 
He  says:  "If  we  buy  Mrs.  Horton's  property  we  probably  shouldn't 
touch  your  land  at  all.  In  case  we  don't  buy  that  we  probably  should 
want  to  run  across  this  little  piece  which  he  had  the  sketch  of."  He 
says  :  "We  have  been  down  talking  with  N.  Dustin  &  Co.  about  their 
damages  and  they  were  not  going  to  claim  any.  The  remark  that  I 
made  was  that  'we  don't  want  to  be  meaner  than  Dustin's  folks  are'; 
that  is  all  the  conversation  that  took  place  at  that  time  that  I  remem- 
ber. I  assented  to  that,  and  Mr.  Straw  went  to  writing  the  deed.  Then 
I  left  the  room.  We  were  not  to  have  any  damages.  Mr.  Straw  was 
present  during  all  the  time  of  this  negotiation." 

But  it  is  further  urged  that  if  even  there  were  no  representations  made 
by  the  directors,  which  induced  the  misapprehension  upon  the  part  of 
the  complainants  of  the  effect  of  the  transaction,  that  their  mere  silence 
was  inequitable  and  that  it  would  be  unconscionable  to  allow  the  defend- 
ant to  profit  by  this  conveyance. 

If  it  is  true  that  equity  will  relieve  one  who  has  entered  into  a  trans- 
action under  a  misapprehension  of  its  effect,  when  the  other  party  merely 
failed  to  correct  such  a  misapprehension,  there  being  no  such  peculiar 
relations  between  the  parties  as  to  place  the  one  who  remains  silent 
under  an  unusual  obligation,  the  principle  is  well  se4:tled,  that  such  party 
must  himself  have  appreciated  the  legal  effect  of  the  transaction,  and 
must  have  known  that  the  other  was  acting  in  ignorance  of  such  effect. 
This  does  not  appear  in  the  case  under  consideration.  The  interview  be- 
tween the  parties  was  extremely  brief,  and  there  is  no  evidence,  from 
which  it  may  be  fairly  inferred,  that  the  directors  knew  that  there  was 
any  ignorance  or  misapprehension  upon  the  part  of  the  complainants  of 
the  legal  effect  of  the  conveyance,  or  that  the  directors  themselves  gave 
this  matter  any  consideration  whatever. 

The  relief  prayed  for,  therefore,  cannot  be  granted  and  the  bill  must 
be  dismissed.  But  the  corporation  has  received  some  benefit  from  the 
conveyance,  and  we  think  that,  under  all  the  circumstances,  it  would 
be  equitable  that  no  costs  for  the  defendant  should  be  allowed. 

The  decree  will  be  :  Bill  dismissed,  no  costs. 


11 
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KYES,  Assignee,  ^^  THE  MP:RRIIJ.   FURNITURE  COMPANY 
AND  Others,  Rksi'ondents. 

In  the  Supreme  Court  of  Wisconsin,  January  7,   1896. 
\^Re ported  in  92  Wisconsin  Reports  32.] 

Appeal  from  an  order  of  the  Circuit  Court  for  Lincoln  County,  Chas. 
V.  Bardeen,  Circuit  Judge.     Affirmed. 

The  complaint  alleges  that  the  defendant,  the  Merrill  P'urniture  Com- 
pany, is  a  domestic  corporation  ;  that  on  November  7,  1893,  it  made  a 
voluntary  assignment  for  the  benefit  of  its  creditors  to  the  plaintiff;  that 
previously  to  the  making  of  such  assignment,  on  June  i,  1893,  the 
officers  of  the  corporation  had  executed,  in  the  name  of  the  corpora- 
tion, four  several  mortgages,  to  secure  several  bona  fide  debts,  aggre- 
gating nearly  $8,000,  due  to  several  of  its  creditors,  upon  its  factory  and 
real  estate,  of  the  value  of  $15,000;  that  this  comprised  the  major 
part  of  the  property — all  except  its  stock  of  furniture  then  on  hand  and 
its  book  accounts,  which  were  afterward  sold  by  the  assignee  for  $2,000  ; 
that  the  mortgages  were  executed  by  the  president  and  secretary  of  the 
corporation,  who  were  its  only  stockholders  and  directors,  without  any 
previous  resolution  of  the  directors  authorizing  their  execution  ;  that  the 
corporation  was  then  insolvent  and  had  practically  ceased  from  doing 
business,  all  of  which  was  known  to  the  mortgagees  ;  that  the  mortgages 
were  duly  recorded  ;  that  the  mortgagees  duly  proved  their  claims  in 
the  assignment  proceedings  ;  that  the  assignee  subsequently  made  an 
arrangement  or  compromise  with  the  mortgagees,  whereby  the  mort- 
gaged premises  were  conveyed  to  their  trustee  in  full  satisfaction  of  their 
debts,  and  the  mortgages  were  satisfied  ;  that  this  conveyance  to  the 
mortgagees  was  made  by  the  assignee  under  a  mistake,  believing  that 
the  mortgages  and  the  notes  secured  thereby  were  valid  securities. 

The  Packard  Machinery  Company  is  a  judgment  creditor  of  the  de- 
fendant corporation,  wholly  unsecured,  who  is  aggrieved  by  the  dispobi- 
tion  which  the  assignee  made  of  the  mortgaged  property.  It  prosecutes 
this  action,  in  the  assignee's  name,  for  its  own  benefit  and  for  the  bene- 
fit of  all  other  creditors  of  the  defendant  corporation  who  are  in  like 
situation.  The  other  defendants  are  the  mortgagees  in  the  several 
mortgages.  The  complaint  demands  a  judgment  vacating  and  setting 
aside  the  several  notes  and  mortgages  and  the  assignee's  conveyance  of 
the  mortgaged  premises. 

The  defendants  demurred  to  the  complaint.  The  court  sustained  the 
demurrer.     The  plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  O'Neill  6^  Marsh  and  oral 
argument  hy  James  O'Neill. 
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For  the  respondents  Hoffman  and  others  there  was  a  brief  by  Cii?iis 
^  Reid ;  for  the  respondents  J.  P.  Weiss  and  T.  J.  Weiss  there  was  a 
brief  by  Robinson  6^  Geiger,  and  the  cause  was  argued  orally  hy  A.  If. 
Reid. 

Newman,  J.  It  may  be,  probably  is,  the  law  that  an  assignee  for  the 
benefit  of  creditors  may  maintain  an  action  in  equity  to  set  aside  a  set- 
tlement with  or  conveyance  to  a  creditor  which  has  been  induced  by 
fraud  or  by  a  mistake  of  fact.  In  such  a  transaction  the  assignee  repre- 
sents the  assignor  and  not  the  creditor,  and  is  in  law  the  owner  of  the 
estate  which  has  been  impaired  by  the  fraud  or  mistake.  Probably,  in 
such  a  case,  the  Circuit  Court  could  require  the  assignee,  in  the  interest 
of  creditors,  to  bring  such  an  action  ;  for  the  Circuit  Court  is  endowed 
with  great  power  over  the  administration  of  estates  in  the  hands  of  as- 
signees for  the  benefit  of  creditors.  But  in  such  a  case  it  should,  doubt- 
less, be  made  to  appear  by  the  complaint  that  the  settlement  or  convey- 
ance was  induced  by  a  mistake  of  fact,  as  distinguished  from  a  mistake 
of  law ;  for  equity  does  not  relieve  against  mistakes  merely  of  law. 
Kvery  party  must  act  upon  his  own  opinion  of  the  law,  at  his  peril. 
The  complaint  in  fact  avers  that  "  such  conveyance  was  made  upon  the 
mistaken  belief  on  the  part  of  this  plaintiff  [the  assignee]  that  said 
notes  and  mortgages  were  valid  securities."  Whether  they  were  valid 
securities  is  a  question  of  law,  arising  indeed  upon  the  facts,  but  still  a 
question  of  law.  There  is  no  averment  that  the  assignee  was  ignorant 
or  mistaken  as  to  the  facts  upon  which  this  question  arose.  So  the  com- 
plaint fails  to  state  a  cause  of  action  in  favor  of  the  assignee.  Indeed, 
no  such  cause  was  intended,  but  rather  a  cause  of  action  in  favor  of 
creditors  was  intended. 

It  may  be,  probably  is,  the  law  that  a  judgment  creditor  of  the  as- 
signor may  maintain  an  action  in  a  proper  case  in  a  court  of  equity,  on 
his  own  behalf  and  on  behalf  of  all  others  in  like  situation,  to  avoid  or 
set  aside  a  settlement  or  conveyance  made  by  the  assignee  in  fraud  of 
the  rights  of  creditors,  or  under  a  mistake  of  fact,  to  their  injury. 
But  this  complaint  alleges  no  fraud  or  mistake  of  fact,  so  does  not  state 
a  cause  of  action  under  this  head. 

But  this  action  was  brought  on  a  theory  entirely  different  from  those 
mentioned.  It  is  that  the  assignee  has  the  same  right  to  maintain  an 
action  to  set  aside  his  own  conveyance,  made  in  administering  the 
estate,  as  is  given  him  by  statute  to  maintain  actions  to  set  aside  con- 
veyances by  his  assignor,  made  in  fraud  of  creditors,  before  the  assign- 
ment was  made.  Before  the  statute,  the  assignee  represented  the  as- 
signor only.'     He  could  maintain  no  action  to  set  aside  the  assignor's 

'  Hawks  7'.  PritzlafT,  51  Wis.  160. 
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conveyances  in  fraud  of  creditors.  The  statute  makes  him  "  the  rep- 
resentative of  creditors  in  respect  to  all  fraudulent  transfers  of  pro|>- 
erty  by  the  assignor,  and  gives  him  the  right  to  maintain  actions  to 
avoid  the  same.'"  But  his  capacity  to  represent  creditors  is  limited  to 
the  maintenance  of  actions  to  set  aside  the  conveyances  of  his  assignor, 
by  the  terms  of  the  statute  itself.  He  can  bring  no  action  which  the 
statute  does  not,  in  terms  or  by  necessary  implication,  authorize. 

The  statute  provides''  that  in  certain  cases,  where  the  assignee  fails 
to  bring  an  action  to  set  aside  some  fraudulent  conveyance  of  the  as- 
signor, a  creditor  may  bring  the  action  in  the  name  of  the  assignee,  and 
it  is  the  theory  of  the  plaintiff  that  this  action  is  within  the  provision  of 
this  section.  But  this  provision  plainly  relates  only  to  such  actions  as 
the  assignee  is  authorized  to  bring  in  the  right  of  creditors.  The 
statute  itself  limits  this  right  of  the  assignee  to  bring  actions  to  set 
aside  conveyances  to  such  transfers  as  have  been  made  by  the  assignor 
and  before  assignment.  This  is  true,  also,  of  the  actions  authorized  by 
S.  &  B.  Ann.  Stats.  §  1693a.  It  does  not  authorize  an  action  to  be 
brought  by  a  creditor,  in  the  nanie  of  the  assignee,  to  set  aside  a  con- 
veyance made  by  the  assignee  himself. 

Valley  I^.  Co.  v-  Hogan  '  is  in  no  respect  at  variance  with  what  is  said 
above.  That  was  an  action  to  set  aside  a  transfer  made  by  the  assignor 
before  the  assignment,  and  is  within  the  very  words  of  the  provision  of 
S.  &  B.  Ann.  Stats.,  §  1702a. 

In  no  view  which  seems  tenable  can  the  complaint  be  said  to  state  a 
cause  of  action. 

By  the  Court.     The  order  of  the  Circuit  Court  is  affirmed. 


LIZZIE   E.  WILLIAMS   v.   THWINCx    ELECTRIC    COMPANY 

ET    AL. 

In  the  Supreme  Court  of  Illinois,  March  28,   1896. 

\Reported  in  160  Illinois  Reports  526.] 

Appeal  from  the  Appellate  Court  for  the  First  District.  Heard  in 
that  court  on  appeal  from  the  Circuit  Court  of  Cook  County ;  the  Hon. 
Oliver  H.  Horton,  Judge,  presiding. 

A  bill  in  chancery  was  filed  by  appellant  in  the  Circuit  Court  of  Cook 
County,  asking  that  a  subscription  of  $10,000,  made  by  her  to  the  cap- 

'  S.  &.    B.   Ann.   Stats.   §  1702a;  Vernon  v.  Upson,   60  Wis.  41S  ;  Charles 
Baumbach  Co.  v.  Miller,  67  Wis.  449. 
«S.  &  B.  Ann.  Stats.  §  1693b. 
2  85  Wis.  366. 
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ital  stock  of  th'i'  Thwing  Electric  Company,  be  cancelled,  and  that  an 
assessment  of  $2,500  already  paid  by  her  be  refunded. 

About  November,  1890,  the  defendant  corporation  was  organized 
under  the  laws  of  this  State,  with  a  capital  stock  of  $500,000,  with  its 
principal  office  in  Chicago,  for  the  purpose  of  manufacturing  electric 
lamps  of  a  new  patent.  F.  H.  Thwing  and  C.  B,  Thwing  were  the  pro- 
moters of  the  company,  the  latter  having  secured  the  patent  referred  to. 
In  the  organization  of  the  corporation  it  was  proposed  to  put  in  this 
patent  at  $350,000.  Appellant  at  this  time  resided  in  Arkansas  City, 
Kan.,  where  F.  H.  Thwing  was  engaged  in  the  banking  business.  At 
his  solicitation  she  subscribed  for  $10,000  of  stock  in  this  company. 
She  alleged  in  her  bill  that  Thwing  represented  to  her  that  at  that  time 
the  corporation  was  in  existence  and  the  capital  stock  fully  subscribed, 
but  that  there  was  a  small  amount  she  might  be  able  to  purchase  and 
which  he  would  give  her  the  first  chance  to  obtain,  and  that  the  stock 
was  of  great  value,  and  that  he  also  made  other  false  representa- 
tions in  order  to  induce  her  to  subscribe.  The  bill  alleged  that  all  these 
representations  were  untrue,  but  that,  relying  on  the  statements  of  de- 
fendant Thwing,  she  agreed  to  take  one  hundred  shares  of  stock.  She 
says  she  afterward  ascertained  that  at  the  time  the  subscription  was 
made  the  corporation  had  no  existence ;  that  no  stock  had  been  fully 
paid  except  that  issued  to  her,  and  that  it  had  no  market  value.  The 
substance  of  appellant's  bill  is,  that  she  was  induced,  through  the  fraud- 
ulent representations  of  F.  H.  Thwing,  to  take  the  stock,  and  that 
from  her  ignorance  of  the  laws  of  this  State  she  did  not  know  she  was 
helping  to  organize  a  corporation,  but  supposed  she  was  taking  stock  in 
one  already  established.  The  answers  of  the  Thwings  and  of  the  cor- 
poration deny  the  material  allegations  of  the  bill  as  to  fraud. 

Upon  a  hearing  of  the  cause  in  the  Circuit  Court  of  Cook  County  a 
decree  was  entered  dismissing  the  bill  for  want  of  equity.  An  appeal 
was  prosecuted  to  the  Appellate  Court  for  the  First  District,  where  the 
decree  of  the  Circuit  Court  was  affirmed,  whereupon  this  appeal  was 
prosecuted  to  this  court. 

Weigley,  Bulkley  cn  Gray  for  appellant. 

Jesse  A.  &=  Henry  R.  Baldwin  for  appellees. 

Mr.  Justice  Phillips  delivered  the  opinion  of  the  court : 

The  relief  asked  by  complainant  in  the  bill  filed  in  this  cause  is  based 
on  alleged  fraudulent  representations  made  by  defendant  Thwing  to  in- 
duce her  to  subscribe  for  the  stock  in  question.  This  was  the  issue  on 
which  the  cause  was  heard  and  the  decree  rendered.  On  the  hearing 
in  the  Circuit  Court  the  principal  evidence  offered  in  support  of  the  bill 
was  the  testimony  of  complainant,  which  was  heard  in  open  court  before 
the  chancellor.     The  important  features  of  her   testimony  were  denied 
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by  defendant  Tliwin^,  who  had  inchiced  the  stock  to  be  subscribed. 
The  testimony  of  the  parties  to  this  transaction  is  of  a  character  so  con- 
tradictory that  it  is  impossible  to  reconcile  it.  The  case  clearly  comes 
within  the  rule  established  by  this  court  in  a  long  line  of  authorities, 
that  where  a  case  is  heard  in  open  court  on  oral  testimony  which  is  con_ 
flicting,  the  decree  of  the  chancellor  will  not  be  disturbed  unless  it  shall 
appear  to  this  court  that  there  is  palpable  error  in  such  finding.' 

Without  entering  into  a  discussion  of  all  the  features  of  the  case,  we 
are  of  opinion  there  was  no  error  in  the  decree  of  the  Circuit  Court  in 
dismissing  complainant's  bill.  All  the  acts  of  the  incori)orators  of  this 
corporation  in  following  up  its  organization  by  the  leasing  of  buildings, 
purchase  of  machinery,  and  beginning  the  manufacture  of  its  lamps,  in- 
dicated an  intention  to  carry  out  the  purpose  for  which  it  was  organized, 
and  not  the  sole  intention  to  defraud  appellant  of  her  money.  P'inan- 
cial  misfortunes  or  a  mistaken  idea  as  to  the  worth  of  the  patented 
article  probably  defeated  the  carrying  out  of  this  intention. 

Complaint  is  made  that  the  promoters  of  the  corporation  and  owners 
of  the  patent  had  put  into  the  company  their  patent  at  a  very  large 
sum,  for  which  slock  was  to  be  issued  to  them.  There  was  no  evidence 
before  the  court  which  would  enlighten  it  as  to  the  value  of  this  patent 
or  show  that  it  was  not  of  the  value  for  which  it  was  sold. 

The  bill  of  appellant  proceeds  on  the  theory  that  she  signed  the  sub- 
scription to  the  capital  stock  of  this  corporation  under  the  mistaken 
idea  that  she  was  purchasing  stock  of  a  company  already  organized  and 
in  operation  instead  of  subscribing  to  stock  to  organize  a  new  organiza- 
tion, and  that  the  error  in  this  regard  occurred  from  her  ignorance  or 
lack  of  knowledge  of  the  laws  of  Illinois,  and  she  asks  relief  on  that  ac- 
count. Neither  a  court  of  law  nor  a  court  of  equity  can  grant  her  relief 
for  an  injury  resulting  from  a  mistake  of  law. 

For  the  reasons  herein  stated  we  find  it  was  not  error  to  dismiss  com- 
plainant's bill,  and  the  judgment  of  the  Appellate  Court  affirming  the 
decree  of  the  Circuit  Court  is  affirmed.     Judgment  affirmed. 


MARSHALL  et  al.  v.  WESTROPE. 
In  the  Supreme  Court  of  Iowa,  May  i8,  1896. 

\^Reported  in  67  Northwestern  Reporter  257,] 

Appeal  from  District  Court,  Shelby  County,  A.  B.  Thornhill,  Judge. 

Suit  in  equity  to  reform  a  contract  of  assignment  of  certain  accounts 

made  by  defendant  to  plaintiffs,  and  to  recover  on  the  contract  so  re- 

'  Coari  v.  Olsen,  91  111.  273  ;  Johnson  v.  Johnson,  125  id.  510  ;  Lane  v.  Les- 
ser, 135  id.  567  ;  Rackley  v.  Rackley,  151  id.  332. 
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formed  the  sum  of  $270,  being  the  value  of  certain  machinery  delivered 
by  plaintififs  to  defendant  in  consideration  of  the  assignment.  The  de- 
fendant admitted  the  receipt  of  the  machinery,  the  assignment  of  the 
accounts,  and  a  certain  modification  of  the  contract  of  assignment,  but 
denied  each  and  every  other  claim  of  plaintiffs.  He  also  pleaded  an 
election  of  remedies  on  the  part  of  plaintiffs,  by  which  they  confirmed 
and  elected  to  stand  on  the  original  contract  as  made.  There  was  a 
trial  to  the  court  and  judgment  and  decree  for  plaintififs.  Defendant 
appeals.     Reversed. 

Smith  &>  CiiUison  for  appellant. 

Nash,  Phelps  &=  Mosier  for  appellees. 

Deemer,  J.  In  the  year  1891  plaintififs,  a  copartnership,  were  en- 
gaged in  selling  farm  machinery  at  the  town  of  Audubon.  Defendant 
had  for  a  number  of  years  prior  thereto  been  managing  and  conducting 
a  farm  in  Audubon  County  for  his  father.  On  or  about  March  i  he 
moved  onto  a  farm  of  his  own  in  Shelby  County,  intending  to  cultivate 
it  for  his  own  use  and  benefit.  Desirous  of  purchasing  some  farm  im- 
plements, he  visited  plaintififs'  place  of  business,  with  the  avowed  inten- 
tion of  securing  the  same.  It  appears  that  the  defendant  was  the  owner 
of  a  stallion,  which  was  "stood"  for  the  season  of  1890  in  Montgomery 
or  Cass  counties  by  an  agent  of  defendant,  under  an  arrangement  by 
which  the  parties  who  received  the  services  of  the  stallion  were  to  pay 
a  certain  amount  therefor  in  the  event  the  mares  bred  to  him  were  got 
with  foal ;  otherwise  nothing  should  be  paid.  The  defendant  was  the 
owner  of  certain  claims  for  services  resulting  from  the  use  of  the  stallion, 
which  he  proposed  to  transfer  to  plaintififs  for  the  farm  machinery  he 
desired  to  purchase.  No  agreement  was  reached  at  the  first  interview, 
but  it  was  arranged  that  defendant  should  see  if  he  could  purchase  the 
machinery  of  some  other  person  at  a  lower  price,  and,  if  not,  it  was  sup- 
posed that  the  negotiations  would  be  renewed.  About  March  27  the 
defendant  wrote  plaintififs  a  letter,  of  which  the  following  is  a  copy  : 
"  Marshall  &  Sharp :  I  can  make  the  trade  in  Harlan,  but  they  are  not 
so  low  in  price  as  you  are.  Jones  would  not  make  the  price  he  stated 
and  furnish  the  goods  he  named.  Inclosed  find  assignment  for  same. 
Please  sign  and  date,  and  keep  one  and  send  me  one,  and  let  me  know 
by  return  mail,  because  I  will  want  to  know  at  once  if  the  deal  is  closed. 
I  would  come  over,  but  my  house  burned  to  the  ground  last  Saturday 
night  and  I  cannot  leave.  Very  truly,  O.  D.  Westrope."  In  this  letter 
was  inclosed  a  contract  for  the  plaintiffs'  signature,  the  material  parts  of 
which  are  as  follows  :  After  stating  that  plaintiffs  had  sold  certain  ma- 
chinery to  defendant,  it  recites  :  "  That,  as  payment  therefor,  the  said 
O.  D.  Westrope  enters  into  and  does  hereby  assign  and  transfer  to  said 
Marshall  &  Sharp  the  following  accounts  for  services  of  the  stallion 
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named  (uMicral  Duke  in  the  year  1890,  to  wit  :  [Here  follows  a  list  of 
the  accounts,  with  the  amounts  of  each  set  out,  aggregating  the  sum  of 
$300.  J  The  said  Marshall  &  Sharp  taking  and  accepting  said  accounts 
in  full  satisfaction  of  said  claim  ;  the  said  O.  D.  VVestrope  hereby  agree- 
ing that  all  foals  not  paid  for  by  July  i,  1891,  that  he  will  pay  to  said 
Marshall  &  Sharp  such  account  remaining  unpaid,  and  said  account  so 
paid  by  him  to  be  reassigned  to  him.  Marshall  &  Sharp.  O.  D.  West- 
rope.  Dated  at  Audubon,  la.,  March  28,  1891."  These  contracts 
were  signed  by  appellees  as  indicated,  and  one  of  them  (there  being 
two)  was  returned  to  appellant  and  the  other  retained  by  appellees. 
Afterwards  one  of  the  articles  called  for  by  the  contract  was  substituted 
by  another,  and  all  the  goods  with  the  substitute  named  were  shipped  to 
the  appellant.  But  three  of  the  mares  served  to  appellant's  horse 
proved  to  be  with  foal,  and  appellees  received  but  $30  from  the  ac- 
counts so  assigned.  The  other  accounts  never  matured,  because  the 
mares  did  not  prove  to  be  with  foal.  The  appellant,  being  called  upon 
to  make  payment  of  the  balance  of  the  purchase-price,  refused,  claim- 
ing that  he  had  fully  performed  his  contract.  The  appellees  thereupon 
instituted  an  action  at  law  against  the  appellant,  alleging  (i)  that  ap- 
pellant had  procured  his  signature  to  the  contract  by  fraud  and  misrep- 
resentation ;  (2)  that  there  was  an  implied  warranty  in  the  sale  of  the 
accounts  to  the  effect  that  they  were  subsisting  and  enforceable  against 
the  parties  whose  accounts  they  purported  to  be  ;  and  (3)  that  appel- 
lant received  the  property  without  any  consideration  therefor  having 
been  paid  by  him.  The  appellant  made  an  issue  of  fact  on  the  first 
claim  and  demurred  to  the  second  and  third.  The  demurrer  was  sus- 
tained as  to  the  third  and  overruled  as  to  the  second.  Defendant  there- 
upon answered  the  second,  pleading  that,  under  the  arrangements  had 
with  those  who  secured  the  services  of  his  stallion,  it  was  agreed  that 
nothing  should  be  paid  unless  the  mares  were  got  with  foal  ;  that  plain- 
tiffs knew  of  this  arrangement  when  they  accepted  the  assignment  of  the 
accounts.  Thereupon  plaintiffs  amended  their  petition  by  adding  an- 
other count,  in  which  they  claimed  that,  by  mutual  mistake  or  by  mis- 
take on  their  part  and  fraud  on  defendant's,  the  words  "  foals "  was 
inserted  in  that  part  of  the  contract  containing  the  guaranty,  instead  of 
the  word  "accounts,"  and  they  asked  that  the  mistake  be  corrected  and 
the  contract  reformed.  A  motion  was  then  filed  by  defendant  attack- 
ing the  petition  on  the  ground  of  misjoinder.  This  motion  was  sus- 
tained, but  ?Dlaintiffs  were  permitted  to  file  this  last  count  as  an  inde- 
pendent action  in  equity.  Certain  pleadings  were  filed  attacking  this 
equitable  pleading,  which  need  not  be  referred  to,  and  finally  the  de- 
fendant answered,  admitting  the  receipt  of  the  goods  as  alleged,  but  de- 
nying the  fraud  and  mistake.     He  also  pleaded  that  plaintiffs,  by  the 
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institution  of  the  law  action,  had  confirmed  the  contract  and  elected  to 
stand  thereon,  and  that  they  could  not  now  be  allowed  to  repudiate  it ; 
and  that  the  contract  was  merged  in  a  judgment  by  which  the  rights  of 
the  parties  were  fully  determined.  Defendant  also  pleaded  that  plain- 
tiffs, with  full  knowledge  of  the  contents  of  the  written  contract,  and 
that  the  word  "  foals  "  was  used  therein,  confirmed  the  same  and  elected 
to  stand  by  the  conditions  thereof  The  plaintiff's  filed  a  reply,  denying 
this  last  claim  of  defendant,  and  also  filed  a  demurrer  to  that  part  of 
the  answer  pleading  an  election  and  confirmation.  This  demurrer  was 
submitted  with  the  case,  and  the  court,  in  rendering  the  decree,  sus- 
tained the  demurrer,  reformed  the  contract  as  prayed,  and  rendered 
judgment  for  plaintiffs.     Defendant  excepted  to  the  rulings  and  appeals. 

T.  The  first  point  relied  upon  by  appellant  is  that  the  court  erred  in 
sustaining  the  demurrer  to  that  part  of  his  answer  pleading  election  and 
confirmation.  It  is  said  that  plaintiffs,  by  reason  of  having  commenced 
their  suit  at  law,  elected  to  rely  upon  the  contract,  and  that  they  can- 
not now  be  allowed  to  change  front  and  seek  to  have  it  reformed.  The 
question  presented  is  not  open  for  our  consideration.  The  suit  is  an 
equitable  one,  triable  de  novo  in  this  court  upon  the  issues  of  fact  pre- 
sented to  the  lower  court ;  and,  while  the  appellant  might  also  have  the 
case  considered  on  error,  yet  to  do  so  he  must  assign  the  errors  of  which 
he  complains.'  There  is  no  assignment  of  errors,  and  we  cannot,  there- 
fore, review  the  action  of  the  trial  court  in  sustaining  appellees'  demur- 
rer. It  may  not  be  inappropriate  to  say,  however,  that  we  do  not  think 
the  facts  as  pleaded  in  defendant's  answer  constitute  such  an  election 
of  remedies  or  such  a  claim  of  right  as  prevents  the  appellees  from  ask- 
ing for  a  reformation  of  the  contract  upon  which  the  suit  is  founded.'' 

2.  The  appellees  alleged  in  their  petition  that  the  contract  of  sale 
"did  not  express  the  real  contract  entered  into  between  plaintiff  and 
defendant,  ....  in  that  the  word  '  foals '  was,  by  fraud  or  mistake  of 
the  defendant,  used  in  the  place  of  the  word  '  accounts,'  ....  but  that 
plaintiff,  through  mistake  as  to  the  contents  of  said  instrument,  believed 
that  the  word  '  accounts '  was  used  in  the  said  instrument  where  the 
word  'foals'  is  found,  and  was  thereby  induced  to  sign  the  said  instru- 
ment." In  an  amendment  to  the  petition  the  appellees  said  "  that 
either  said  instrument  did  not  express  the  intention  and  real  contract  of 
the  parties  signing  the  same  by  reason  of  the  mistake  of  both  parties  or 
of  the  scrivener  drawing  the  same,  or  that  the  defendant  fraudulently 
presented  the  same  to  plaintiffs,  intending  that  plaintiffs  should  be  mis- 

'  Powers  7<.  O'Brien  Co.,  54  Iowa  501,  6  N.  W.  720;  Patterson  v.  Jack,  59 
Iowa  632,  13  N.  W.  724;  Hodgin  v.  Toler,  70  Iowa  21,  30  N.  W.  i. 

'  So  much  of  the  case  as  relates  to  this  question  should  be  considered  in  con- 
nection with  the  cases  infra,  p.  448,  relating  to  the  doctrine  of  election. — Ed. 
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led  thereby,  and  knowing  that  plaintiffs  were  in  error  as  to  the  terms 
and  to  its  sufficiency  to  express  the  contract  between  them."  It  is  now 
insisted  that  the  evidence  does  not  sustain  either  claim.  It  seems  to 
us  that  this  is  true  in  so  far  as  it  relates  to  the  alleged  mistake  of  fact 
recited  in  the  original  petition.  The  evidence  conclusively  shows  that 
both  members  of  plaintiffs'  firm  knew  when  they  signed  the  contract  just 
what  it  contained.  They  knew  that  the  word  *'  foals  "  was  used  instead 
of  the  word  "accounts."  They  talked  about  the  contract  with  each 
other  before  signing  it.  The  defendant  says  that  there  was  no  mistake  ; 
that  the  language  used  was  just  as  he  intended.  Manifestly  there  was 
no  such  mistake  of  fact  as  to  justify  a  reformation  of  the  instrument,  for 
the  plain  reason  that  neither  party  was  mistaken  in  regard  to  what  was 
in  fact  in  the  contract.  A  mistake,  to  be  such  as  the  law  will  relieve 
from,  must  be  mutual  and  reciprocal.  When  the  contract  as  executed 
is  just  as  the  parties  intended  to  make  it  the  court  has  no  power  to  re- 
form it  because  of  mistake  of  fact.  To  do  so  would  be  making  a  new 
contract  for  the  parties,  and  would  also  impose  upon  one  burdens 
which  he  did  not  intend  to  assume.  No  court  has  the  power  to  make 
a  new  contract  for  the  parties.  It  can  only  do  what  the  parties  mu- 
tually and  manifestly  intended  at  the  time  they  signed  the  same. 
The  mistake  made,  if  any,  was  with  reference  to  the  efficacy  of 
the  terms  used  to  carry  out  the  intent  of  the  parties,  and  this  is 
the  real  claim  made  by  the  appellees.  We  have,  then,  the  question, 
Will  a  court  of  equity  reform  a  contract  under  such  circumstances  ? 
In  the  case  of  Lee  v.  Percival '  we  held,  following  the  rule  laid 
down  by  Prof.  Pomeroy  in  his  work  on  Equity  Jurisprudence,  that  "  if, 
on  the  other  hand,  after  making  an  agreement  in  the  process  of  re- 
ducing it  to  a  written  form,  the  instrument,  by  means  of  a  mistake  of 
law,  fails  to  express  the  contract  which  the  parties  actually  entered  into, 
equity  will  interfere  with  the  appropriate  relief,  either  by  way  of  defense 
to  its  enforcement  or  by  cancellation  or  reformation,  to  the  same  extent 
as  if  the  failure  of  the  writing  to  express  the  real  contract  was  caused 
by  a  mistake  of  fact.  In  this  instance  there  is  no  mistake  as  to  the 
legal  import  of  the  contract  actually  made ;  but  the  mistake  of  law  pre- 
vents the  real  contract  from  being  embodied  in  the  written  instrument." 
The  counterpart  of  this  proposition  announced  by  Prof.  Pomeroy  is  : 
"  The  doctrine  is  settled  that,  in  general,  a  mistake  of  law,  pure  and 
simple,  is  not  adequate  ground  for  relief  "(section  842).  "The  rule  is 
well  settled  that  a  simple  mistake  by  a  party  as  to  the  legal  effect  of  an 
agreement  which  he  executes,  or  as  to  the  legal  result  of  an  act  which 
he  performs,  is  no  ground  for  either  defensive  or   affirmative   relief, 

>  52  N.  W.  543- 
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....  The  principle  underlying  this  rule  is  that  equity  will  not  inter- 
fere for  the  purpose  of  carrying  out  an  intention  which  the  parties  did 
not  have  when  they  entered  into  a  transaction,  but  which  they  might  or 
even  would  have  had  if  they  had  been  more  correctly  informed  as  to  the 
law — if  they  had  not  been  mistaken  as  to  the  legal  scope  and  effect  of 
their  transaction  "  (section  843).  "  If  an  agreement  is  what  it  was  in- 
tended to  be  equity  will  not  interfere  with  it  because  the  parties  have 
mistaken  its  legal  import  and  effect "  (section  845).  We  now  have  the 
two  rules  stated  as  concisely  as  general  principles  may  be,  and  it  is 
next  important  to  determine  under  which  of  them  this  case  falls.  We 
have  seen  that  if  the  parties,  at  the  time  they  made  their  agreement — at 
the  time  their  minds  met — mutually  understood  that  the  defendant  was 
to  guarantee  all  the  accounts  which  he  transferred  to  plaintiffs,  but  that, 
in  the  process  of  reducing  their  agreement  to  writing,  they  used  the 
word  "  foals  "  under  the  mistaken  idea  that  it  was  as  broad  as  the  word 
*'  accounts,"  then  equity  will  afford  relief.  But  if  they  made  an  agree- 
ment that  defendant  should  guarantee  the  foals,  under  a  mistaken  idea 
that  this  would  be  a  guarantee  of  the  accounts,  then  no  relief  can  be 
granted.  It  is  also  a  well-settled  and  oft-repeated  rule  of  law  that,  be- 
fore mistakes  of  either  fact  or  law  can  be  relieved  from  either  affirm- 
atively or  negatively  it  is  essential  that  the  proofs  be  clear,  strong,  con- 
vincing, and  free  from  reasonable  doubt.'  There  is  another  rule  which 
it  may  be  well  to  note,  as  it  is  relied  upon  by  the  appellees  in  this  case. 
It  is  as  follows  :  "  A  mistake  which  will  warrant  a  court  of  equity  in 
reforming  a  written  contract  must  be  a  mistake  made  by  both  parties  to 
the  agreement,  or  it  must  be  a  mistake  of  one  party  by  which  his  inten- 
tions have  failed  of  correct  expression,  and  there  must  be  fraud  in  the 
other  party  in  taking  advantage  of  the  mistake,  and  obtaining  a  contract 
with  the  knowledge  that  the  one  dealing  with  him  is  in  error  as  to  what 
are  its  terms."  ^  Another  principle  which  is  suggested  by  appellant 
may  also  be  stated.  It  is  to  the  effect  that  a  mistake  caused  by  the 
want  of  that  care  and  diligence  in  the  transaction  which  should  be  used 
by  every  person  of  reasonable  prudence,  and  the  absence  of  which  would 
be  a  violation  of  legal  duty,  will  not  be  relieved  from  by  a  court  of 
equity.' 

Turning  now  to  the  evidence,  we  find  that  it  establishes  the  following 
facts  :  The  defendant,  desirous  of  purchasing  some  farm  machinery, 
visited  the  plaintiffs  and  received  from  them  their  lowest  and  best  price 

•  Gelpcke  v.  Blake,  15  Iowa  387;  Clute  v.  Frazier  (Iowa),  12  N.  W.  327. 

'  Bryce  v.  Insurance  Co.,  55  N.  Y.  243;  Winans  v.  Huyck,  71  Iowa  459,  32 
N.  W.  422. 

'  So  much  of  the  case  as  relates  to  this  question  should  be  considered  in  con 
nection  with  the  cases  in/ra,  p.  368,  discussing  the  question  of  negligence. — Ed. 
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therefor.  He  then  offered  to  exchange  some  accounts  in  payment  or 
as  collateral  security  for  the  purchase-price.  The  plaintitfs  would  not 
accept  these  accounts  without  a  guaranty  from  the  defendant,  and  they  so 
told  him.  Defendant  then  said  he  would  be  responsible  and  pay  all 
accounts  that  were  not  paid  and  turned  over  to  plaintiffs  by  July  i. 
The  plaintiffs  then  said  they  would  accei)t  the  proposition.  All  parties 
understood  at  the  time  the  condition  of  the  accounts — that  the  parties 
against  whom  they  i)urported  to  be  were  not  to  be  responsible  un- 
less the  mares  proved  to  be  with  foal.  The  defendant  wished  to  do  a 
little  more  figuring,  and  said  that  he  was  going  over  to  his  farm  and 
would  look  the  matter  up  a  little  further,  and  would  write  what  he  con- 
cluded to  do  about  the  matter.  It  was  further  agreed  that,  if  the  trade 
was  consummated,  the  goods  should  be  shipped  to  defendant  over  the 
Rock  Island  Railroad.  The  next  plaintiffs  heard  from  defendant  was 
by  letter  of  date  March  27,  1891,  a  copy  of  which  we  have  already 
given.  When  plaintiffs  signed  the  contract  which  was  enclosed  in  de- 
fendant's letter  they  understood  they  were  carrying  out  the  arrangements 
previously  made.  Some  lime  in  September  of  the  year  1891  the  plain- 
tiffs ascertained  that  they  were  not  going  to  receive  more  than  $30 
from  the  accounts  which  were  assigned  them,  and  they  called  on  de- 
fendant for  payment.  Defendant  put  them  off  from  time  to  time,  and 
finally  announced  that  he  intended  to  stand  upon  his  contract.  When 
plaintiffs  signed  the  contract  they  knew  the  words  it  contained  and  their 
mistake,  which  we  are  abundantly  satisfied  they  made,  was  as  to  the 
legal  effect  thereof.  We  feel  quite  certain  that  the  defendant,  when  he 
first  talked  to  the  plaintiffs,  intended  to  guarantee  all  the  assigned  ac- 
counts, and  not  those  only  which  fully  matured.  It  is  not  so  clear, 
however,  that  he,  in  draughting  the  contract,  intended,  by  the  words 
used,  to  make  himself  responsible  for  the  accounts  without  reference  to 
the  foals. 

Now,  in  applying  the  law  to  these  facts,  the  first  inquiry  is.  What  was 
the  contract  as  actually  entered  into  by  the  parties  ?  for  it  must  be  re- 
membered that  this  is  not  a  suit  to  cancel  or  set  the  writing  aside,  but 
to  make  it  conform  to  the  real  agreement  of  the  parties.  If,  then,  the 
instrument  itself  is  the  contract  the  parties  in  fact  made,  then  there  is  noth- 
ing to  reform.  But  if  they  made  a  parol  contract — if  there  was  in  fact  a 
meeting  of  the  minds  of  the  parties — and  they  made  a  mutual  mistake  in 
reducing  it  to  writing,  and  used  terms  which  did  not  express  the  real  con- 
tract between  them,  equity  will  reform  the  instrument  to  make  it  cor- 
respond with  the  contract  as  actually  made.  It  is  apparent  from  what 
we  have  said,  as  well  as  from  some  other  circumstances  in  the  case 
which  we  cannot  take  the  space  to  state,  that,  while  the  parties  were 
making  propositions  and  negotiations  with  each  other  for  a  trade,  their 
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minds  never  in  fact  met  until  the  plaintiffs  signed  the  written  instru- 
ment which  was  sent  for  their  signature.  This  was  the  contract  between 
the  parties  ;  and  although  it  did  not,  for  lack  of  apt  words,  express  what 
they  thought  it  did,  this  was  the  only  agreement  ihey  made. 

It  is  well  to  inquire  what  other  contract  did  they  in  fact  make  which 
should  be  given  force  and  vitality.  The  answer  is,  none.  The  whole 
matter  as  it  stood  at  the  end  of  the  personal  interview  between  the  par- 
ties was  in  the  form  of  propositions  by  one  to  the  other.  The  accept- 
ance by  the  defendant  was  not  of  the  offer  made  him  by  the  plaintiffs. 
He  in  truth  sent  another  proposition  when  he  mailed  the  contracts 
signed  by  himself.  These  contracts  were  not  in  accord  with  the  pre- 
vious negotiations  of  the  parties  ;  but  the  plaintiffs,  when  they  signed 
them,  knew  full  well  what  they  contained,  and,  if  any  agreement  was 
made,  it  was  the  one  expressed  in  the  writing.  It  may  be  that,  because 
of  a  mistake  of  law,  the  minds  of  the  parties  never  met.  But,  if  this  be 
conceded,  it  will  not  aid  the  plaintiffs  ;  for  they  are  insisting  upon  the 
performance  of  a  contract  which  they  say  they  did  make.  They  are  not 
suing  to  avoid  an  instrument  because  they  never  agreed  to  it.  More- 
over, if  they  were  asking  cancellation  or  rescission,  their  own  negligence 
in  signing  the  contract  would  seem  to  be  a  bar  to  relief  of  this  kind. 

There  is  no  evidence  of  fraud  of  any  kind  on  the  part  of  the  defend- 
ant. He  forwarded  such  an  agreement  as  he  proposed  to  make  with 
the  plaintiffs,  and  they,  without  any  kind  of  imposition,  misrepresenta- 
tion, concealment,  or  other  inequitable  conduct  on  defendant's  part, 
signed  the  instrument  with  full  knowledge  of  what  it  contained.  The  most 
that  can  be  claimed  from  the  evidence  is  that  the  defendant  forwarded 
the  instrument  with  intent  to  induce  plaintiffs  to  believe  that  it  was  in 
accord  with  the  previous  negotiations ;  but  this  is  a  mere  inference, 
which  is  squarely  denied  by  the  defendant.  The  presumptions  are  with 
the  defendant,  and  the  rule  is  well  settled  that  fraud  will  not  be  pre- 
sumed, but  must  be  proved  by  him  who  alleges  it. 

An  insuperable  objection  to  relief  on  the  ground  of  fraud  is  the  neg- 
ligence of  the  plaintiffs  in  signing  the  instrument.'  They  had  the  same 
means  of  knowledge  as  to  the  legal  effect  of  the  words  used  as  the  de- 
fendant, and  if  they  were  mistaken  as  to  the  proper  legal  construction 
thereof  it  was  not  due,  so  far  as  we  can  learn  from  the  record,  to  any 
fault  of  the  defendant.  The  case,  then,  is  one  of  mistake  of  law,  pure 
and  simple,  and  a  court  of  equity  cannot  reform  it.  If  we  should  at- 
tempt to  do  so  we  would  make  a  new  contract  for  the  parties,  and  im- 
pose upon  one  of  them  burdens  to  which  he  has  never  assented.  While 
it  may  seem  like  a  hardship  to  say  that  plaintiff  shall  not  recover  for  the 

'  So  much  of  the  case  as  relates  to  this  question  should  be  considered  in  con- 
neclion  with  the  cases  infra,  p   3''8,  discussing  the  question  of  negligence. — Ed, 
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machinery  delivered  defendant,  yet  the  case  is  one  of  mistake  of  law,  in 
which  some  person  must  suffer ;  "  and  the  law  wisely,  though  sometimes 
with  great  api)arent  hardship,  leaves  it  for  him  to  suffer  who  committed 
the  mistake." 

These  conclusions  are  supported  by  the  following  among  other 
authorities  :  Reed  v.  Root,'  Moorman  7>.  Collier,'  Stafford  v.  Fetters,' 
Baker  7>.  Massey,*  Nowlin  v.  Pyne,'  Hallam  v.  Corlett ;  °  see  also  the 
cases  cited  in  the  first  part  of  this  opinion. 

It  follows  from  what  we  have  said  that  the  judgment  must  be  reversed. 

'  59  Iowa  359,  13  N.  W.  323.  '32  Iowa  138. 

*  55  Iowa  484,  8  N.  W.  322.  *  50  Iowa  399. 

'  47  Iowa  293.  '71  Iowa  446,  32  N.  W.  449. 


Chapter  I. — Mistake  (continued). 
Section  II. — Mistake  of  Fact. 


GRYMES  V.  SANDERS  et  al. 

In  the  Supreme  Court  of  the  United  States,  October 
Term,  1876. 

[Reported  in  93  United  States  Reports  55.] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Virginia. 

The  case  was  argued  by  Mr.  Conway  Robiiison  and  Mr.  Leigh  Rob- 
inson for  the  appellant,  and  by  Mr.  Edward  Stajitoji  and  Mr.  George 
M.  Dallas  for  the  appellees. 

Mr.  Justice  Swayne  delivered  the  opinion  of  the  court. 

The  appellant  was  the  defendant  in  the  court  below.  The  record 
discloses  no  ground  for  any  imputation  against  him.  It  was  not  claimed 
in  the  discussion  at  the  bar,  nor  is  it  insisted  in  the  printed  arguments 
submitted  by  the  counsel  for  the  appellees,  that  there  was  on  his  part 
any  misrepresentation,  intentional  or  otherwise,  or  any  indirection  what- 
soever. Nor  has  it  been  alleged  that  there  was  any  intentional  misrep- 
resentation or  purpose  to  deceive  on  the  part  of  others. 

The  case  rests  entirely  upon  the  ground  of  mistake.  The  question 
presented  for  our  determination  is  whether  that  mistake  was  of  such  a 
character,  and  attended  with  such  circumstances  as  entitle  the  appellees 
to  the  relief  sought  by  their  bill  and  decreed  to  them  by  the  court 
below. 

Peyton  Grymes,  the  appellant,  owned  two  tracts  of  land  in  Orange 
County,  Va.,  lying  about  twenty-five  miles  from  Orange  Court  House. 
The  larger  tract  was  regarded  as  valuable,  on  account  of  the  gold  sup- 
posed to  be  upon  it.  The  two  tracts  were  separated  by  intervening 
gold-bearing  lands,  which  the  appellant  had  sold  to  others.  Cat- 
lett  applied  to  him  for  authority  to  sell  the  two  tracts, 
which  the  appellant  still  owned.  It  was  given  by  parol ;  and 
the  appellant  agreed  to  give,  as  Catlett's  compensation,  all  he 
could  get  for  the  property  above  $20,000.  Catlett  offered  to  sell 
to  Lanagan.  Lanagan  was  unable  to  spare  the  time  to  visit  the  prop- 
erty, but  proposed  to   send  Howel  Fisher    to  examine  it.     This  was 
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assented   to;  and  Catlett   thereupon  wrote   to  Peyton  Crrymes,  Jr.,  the 
son  of  the  ai)i)ellant,  to  have  a  conveyance  ready  for  Fisher  and  him- 
self at  the  Court  House  upon  their  arrival.     The  conveyance  was  pro- 
vided accordingly,  and    Peyton  Grymes,  Jr..  drove   them   to  the  lands. 
They  arrived  after  dark,  and  stayed  all  night  at  a  house  on   the  gold- 
bearing  tract.    Fisher  insisted  that  he  must  be  back  at  the  Court  House 
in  lime  to  take  a  designated  train  east  the  ensuing  day.     This  involved 
the  necessity  of  an  early  start  the  next  morning.     It  was  arranged  that 
Peyton   Grymes,  Jr.,  should  have   Peyton    Hume,   who  lived  near  at 
hand,  meet  Fisher  on  the  premises  in   the   morning  and  show  them  to 
him,  while  Grymes  got  his  team  ready   for  their  return  to  the  Court 
House.     Hume  met  Fisher  accordingly,  and  showed  him  a  place  where 
there  had  been  washing  for  surface-gold,  and  then  took  him  to  an  aban- 
doned shaft,  which  he  supposed  was  on  the  premises.    There  Fisher  ex- 
amined the  quartz  and  other  debris  lying  about.     But  a  very  few  min- 
utes had  elapsed  when  Grymes  announced  that  his   team  was  ready. 
The  party  immediately  started  back  to  the  Court  House.     Arriving  too 
late  for  the  train,  they  drove  to  the  house  of  the  appellant,  and  Fisher 
remained  there  until  one  o'clock   that  night.     While  Fisher  was  there, 
considerable  conversation  occurred  between  him   and  the  appellant  in 
relation  to  the  property  ;  but  it  does  not  appear  that  anything  was  said 
material  to  either  party  in  this  controversy.    Fisher  proceeded  to  Phila- 
delphia, and  reported  favorably  to  Lanagan,  and  subsequently,  at  his 
request,  to  Repplier,  who  became  a  party  to  the  negotiation.     He  rep- 
resented to  both  of  them  that  the  abandoned  shaft  was  upon  the  prem- 
ises.    Catlett  went  to  Philadelphia,  and  there  he  sold  the  property  to 
the  appellees  for  $25,000.     Fisher  was  sent  to  the  Court  House  to  in- 
vestigate the  title.     He  employed  Mr.  Williams,  a  legal  gentleman  liv- 
ing there,  to  assist  him.     A  deed  was  prepared  by  Mr.  Williams,  and 
executed  by  the  appellant  on  the  21st  of  March,  1866.     On  the  7th  of 
April  ensuing,  the  appellees  paid  over  $12,500  of  the  purchase-money, 
and  gave  their  bond  to  the  appellant  for  the  same  amount,  payable  six 
months  from  date,  with  interest.     The  deed  was  placed  in  the  hands  of 
a  depositary,  to  be  held  as  an  escrow  until  the  bond   should  be  paid, 
Catlett,  under  a  power  of  attorney,  received   the  first  instalment,  paid 
over  to  the  appellant  $10,000,  and  retained  the  residue  on  account  of 
the  compensation  to  which  he  was  entitled  under  the  contract  between 
them.    The  vendees  requested  Hume  to  hold  possession  of  the  property 
for  them  until  they  should   make  some  other  arrangement.     He  occu- 
pied the  premises  until  the  following  July,  when,  with  their  consent,  he 
transferred  the   possession   to  Gordon.     In   that  month  Lanagan  and 
Repplier  came  to  see  the  property.     Hume  was  there  washing  for  gold. 
He  began  to  do  so  with  the  permission  of  the  appellant  before  the  sale. 
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and  had  continued  the  work  without  intermission.  The  appellees  de- 
sired to  be  shown  the  boundary  lines.  Hume  said  he  did  not  know 
where  they  were,  and  referred  them  to  Johnson.  Johnson  came.  The 
appellees  desired  to  be  taken  to  the  shaft  which  had  been  shown  to 
Fisher.  Johnson  said  it  was  not  on  the  premises.  Hume  thought  it 
was.  Johnson  was  positive  ;  and  he  was  right.  The  appellees  seemed 
surprised,  but  said  little  on  the  subject.  They  proceeded  to  examine 
the  premises  within  the  lines,  and,  before  taking  their  departure,  em- 
ployed Gordon  to  explore  the  property  for  gold.  Subsequently  this 
arrangement  was  abandoned,  and  they  paid  him  for  the  time  and  money 
he  had  expended  in  getting  ready  for  the  work.  In  September  they 
sent  Bowman  as  their  agent  to  make  the  exploration.  On  his  way  he 
stopped  at  the  Court  House,  and  told  the  appellant  that  the  shaft 
shown  to  Fisher  as  on  the  land  was  not  on  it.  The  appellant  replied 
instantly,  "that  there  was  no  shaft  on  the  land  he  had  sold  to  Repplier 
and  Lanagan,  and  that  he  had  never  represented  to  anyone  that  there  was 
a  shaft  on  the  land,  and  that  he  had  never  authorized  any  one  to  make 
such  a  representation,  nor  did  he  know  or  have  reason  to  believe  that  any 
such  representation  had,  in  fact,  been  made  by  any  one."  It  does  not 
appear  that  his  attention  had  before  been  called  to  the  subject,  or  that 
he  was  before  advised  that  any  mistake  as  to  the  shaft  had  occurred. 
Bowman  spent  some  days  upon  the  land,  and  made  a  number  of  cuts, 
all  of  which  were  shallow.  The  deepest  was  only  fifteen  feet  in  depth.  It 
was  made  under  the  direction  of  Embry  and  Johnson,  two  experienced 
miners  living  in  the  neighborhood.  It  reached  a  vein  of  quartz,  but 
penetrated  only  a  little  way  into  it.  They  thought  the  prospect  very 
encouraging,  and  urged  that  the  cut  should  be  made  deeper. 

Bowman  declined  to  do  anything  more,  and  left  the  premises.  No 
further  exploration  was  ever  made.  Johnson  says  :  "  I  know  the  land 
well,  and  know  there  has  been  gold  found  upon  it,  and  a  great  deal  of 
gold,  too — that  is  to  say,  surface-gold — but  it  has  never  been  worked 
for  vein-gold.  The  gold  that  I  refer  to  was  found  by  the  defendant, 
Grymes,  and  those  that  worked  under  him."  He  considered  Bowman's 
examination  "imperfect  and  insufficient."  He  had  had  twenty-three 
years'  experience  in  mining  for  gold." 

Embry's  testimony  is  to  the  same  effect,  both  as  to  the  surface-gold 
and  the  character  of  the  examination  made  by  Bowman.  The  prem- 
ises lie  between  the  Melville  and  the  Greenwood  mines.  Before  the 
war  a  bucket  of  ore,  or  from  three  to  four  gallons,  taken  from  the  latter 
mine,  yielded  $2,400  of  gold.  This,  however,  was  exceptional.  In  the 
spring  of  1869  a  vein  was  struck,  from  forty  to  fifty  feet  below  the  sur- 
face, yielding  $500  to  the  ton.  Work  was  stopped  by  the  influx  of 
water.  Ore  at  that  depth,  yielding  from  eight  to  ten  dollars  a  ton,  will 
13 
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pay  a  profit.  Kmbry  says  he  is  well  acquainted  with  the  courses  of  the 
veins  in  the  Melville  and  the  Greenwood  mines,  and  that  "  the  (Green- 
wood veins  do  pass  through  the  land  in  controversy,  and  some  of  the 
Melville  veins  do  also,"  Speaking  of  Bowman  and  his  last  cut,  he 
says : 

"  At  the  place  I  showed  him  where  to  cut  he  struck  a  vein,  but  just 
cut  into  the  top  of  it;  he  did  not  go  down  through  it  or  across  it. 
]*"roni  the  appearance  of  the  vein  I  was  very  certain  that  he  would  find 
gold  ore,  if  he  could  cut  across  it  and  go  deep  into  it,  and  I  told  him  so 
at  the  time  ;  but  he  said  that  they  had  sent  for  him  to  return  home,  and 
he  could  not  stay  longer  to  make  the  examination,  and  went  off,  leaving 
the  cut  as  it  was;  and  the  exploration  to  this  day  has  never  been  renewed. 
I  am  still  satisfied  that,  whenever  a  proper  examination  is  made,  gold, 
and  a  great  deal  of  it,  will  be  found  in  that  vein  ;  for  it  is  the  same 
vein  which  passes  through  the  Greenwood  Mine,  which  was  struck  last 
spring,  and  yielded  $500  to  the  ton.  His  examination  in  other  respects, 
as  well  as  this,  was  imperfect  and  insufficient.  1  don't  think  he  did 
anything  like  making  a  proper  exploration  for  gold.  I  don't  think  he 
had  more  than  three  or  four  hands,  and  they  were  not  engaged  more 
than  eight  or  ten  days  at  the  utmost." 

In  September,  1866,  Repplier  instructed  Catlett  to  advise  the  appel- 
lant that,  by  reason  of  the  mistake  as  to  the  shaft,  the  appellees  de- 
manded the  return  of  the  purchase-money  which  has  been  paid.  In  the 
spring  of  1867  Lanagan,  upon  the  same  ground,  made  the  same  demand 
in  person.  The  appellant  replied  that  he  had  parted  with  the  money. 
He  promised  to  reflect  on  the  subject,  and  address  Lanagan  by  letter. 
He  did  write  accordingly,  but  the  appellees  have  not  produced  the  let- 
ter.    This  bill  was  filed  on  the  21st  of  March,  1868. 

A  mistake  as  to  a  matter  of  fact,  to  warrant  relief  in  equity,  must  be 
material,  and  the  fact  must  be  such  that  it  animated  and  controlled  the 
conduct  of  the  party.  It  must  go  to  the  essence  of  the  object  in  view, 
and  not  be  merely  incidental.  The  court  must  be  satisfied  that  but  for 
the  mistake  the  complainant  would  not  have  assumed  the  obligation 
from  which  he  seeks  to  be  relieved.' 

Does  the  case  in  hand  come  within  this  category  ? 

When  Fisher  made  his  examination  at  the  shaft  it  had  been  aban- 
doned. This  W3is prima  facie  proof  that  it  was  of  no  account.  It  does 
not  appear  that  he  thought  of  having  an  analysis  made  of  any  of  the 
debris  about  it,  nor  that  the  debris  indicated  in  any  wise  the  presence  of 

'  Kerr  on  Mistake  and  Fraud,  408  ;  Trigg  v.  Read,  5  Humph.  529  ;  Jennings 
V.  Broughton,  17  Beav.  541  ;  Thompson  v.  Jackson,  3  Rand.  507  ;  Harrod's 
Heirs  v.  Cowan,  Hardin,  543  ;  Hill  v.  Bush,  19  Barb.  (Ark.)  522  ;  Jouzan  v. 
Toulmin,  9  Ala.  662. 
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gold.  He  requested  Hume  to  send  him  specimens  from  the  shafts  on 
the  contiguous  tracts,  and  it  was  done.  No  such  request  was  made 
touching  the  shaft  in  question,  and  none  were  sent.  It  is  neither  alleged 
nor  proved  that  there  was  a  purpose  at  any  time,  on  the  part  of  the  ap- 
pellees, to  work  the  shaft.  The  quartz  found  was  certainly  not  more 
encouraging  than  that  taken  from  the  last  cut  made  by  Bowman  under 
the  advice  of  Embry  and  Johnson.  This  cut  he  refused  to  deepen,  and 
abandoned.  When  Lanagan  and  Repplier  were  told  by  Johnson  that 
the  shaft  was  not  on  the  premises,  they  said  nothing  about  abandoning 
the  contract,  and  nothing  which  manifested  that  they  attached  any  par- 
ticular consequence  to  the  matter,  and  certainly  nothing  which  indi- 
cated that  they  regarded  the  shaft  as  vital  to  the  value  of  the  property. 
They  proceeded  with  their  examination  of  the  premises  as  if  the  dis- 
covery had  not  been  made.  On  his  way  to  Philadelphia,  after  this  visit, 
Lanagan  saw  and  talked  several  times  with  Williams,  who  had  prepared 
the  deed.  Williams  says  :  "  I  cannot  recollect  all  that  was  said  in  those 
conversations,  but  I  do  know  that  nothing  was  said  about  the  shaft,  and 
that  he  said  nothing  to  produce  the  impression  that  he  was  dissatisfied 
or  disappointed  in  any  respect  with  the  property  after  the  examination 
that  he  had  made  of  it."  Lanagan's  conversation  with  Houseworth  was 
to  the  same  effect. 

The  subsequent  conduct  of  the  appellees  shows  that  the  mistake  had 
no  effect  upon  their  minds  for  a  considerable  period  after  its  discovery, 
and  then  it  seems  to  have  been  rather  a  pretext  than  a  cause. 

Mistake,  to  be  available  in  equity,  must  not  have  arisen  from  negli- 
gence, where  the  means  of  knowledge  were  easily  accessible.'  The 
party  complaining  must  have  exercised  at  least  the  degree  of  diligence 
*'  which  may  be  fairly  expected  from  a  reasonable  person."  ^ 

Fisher,  the  agent  of  the  appellees,  who  had  the  deed  prepared,  was 
within  a  few  hours'  travel  of  the  land  when  the  deed  was  executed. 
He  knew  the  grantor  had  sold  contiguous  lands  upon  which  veins  of 
gold  had  been  found,  and  that  the  course  and  direction  of  those 
veins  were  important  to  the  premises  in  question.  He  could  easily 
have  taken  measures  to  see  and  verify  the  boundary  lines  on  the 
ground.  He  did  nothing  of  the  kind.  The  appellees  paid  their 
money  without  even  inquiring  of  any  one  professing  to  know  where 
the  lines  were.  The  courses  and  distances  specified  in  the  deed 
show  that  a  surveyor  had  been  employed.  Why  was  he  not  called 
upon  }     The  appellants  sat  quietly  in  the  dark,  until  the  mistake  was 

'  So  much  of  the  opinion  as  relates  to  this  question  should  be  considered  in 
connection  with  the  cases  infra,  p.  36S,  discussing  the  question  of  negli- 
gence.— Ed. 

*  Kerr  on  Fraud  and  Mistake,  407. 
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developed  by  the  light  of  subsequent  events.  Full  knowledge  was 
within  their  reach  all  the  time,  from  the  beginning  of  the  negotiation 
until  the  transaction  was  closed.  It  was  their  own  fault  that  they  did 
not  avail  tlieinselves  of  it.  In  Manser  v.  Davis  '  the  complainant,  being 
desirous  to  become  a  freeholder  in  Essex,  bought  a  house  which  he 
supposed  to  be  in  that  county.  It  proved  to  be  in  Kent.  He  was 
compelled  in  equity  to  complete  the  purchase.  The  mistake  there, 
as  here,  was  the  result  of  the  want  of  proper  diligence." 

Where  a  party  desires  to  rescind  upon  the  ground  of  mistake  or 
fraud,  he  must,  upon  the  discovery  of  the  facts,  at  once  announce  his 
purpose,  and  adhere  to  it.^  If  he  be  silent,  and  continue  to  treat  the 
property  as  his  own,  he  will  be  held  to  have  waived  the  objection, 
and  will  be  conclusively  bound  by  the  contract,  as  if  the  mistake  or 
fraud  had  not  occurred.  He  is  not  permitted  to  play  fast  and  loose. 
Delay  and  vacillation  are  fatal  to  the  right  which  had  before  sub- 
sisted. These  remarks  are  peculiarly  applicable  to  speculative  prop- 
erty like  that  here  in  question,  which  is  liable  to  large  and  constant 
fluctuations  in  value.* 

A  court  of  equity  is  always  reluctant  to  rescind,  unless  the  parties 
can  be  put  back  in  statu  quo.^  If  this  cannot  be  done,  it  will  give 
such  relief  only  where  the  clearest  and  strongest  equity  imperatively 
demands  it.  Here  the  appellant  received  the  money  paid  on  the  con- 
tract in  entire  good  faith.  He  parted  with  it  before  he  was  aware  of 
the  claim  of  the  appellees,  and  cannot  conveniently  restore  it.  The 
imperfect  and  abortive  exploration  made  by  Bowman  has  injured  the 
credit  of  the  property.  Times  have  since  changed.  There  is  less 
demand  for  such  property,  and  it  has  fallen  largely  in  market  value. 

'  6  Ves.  678. 

''See  also  Seton  v.  Slade,  7  Ves.  269;  2  Kent's  Com.  485;  i  Story's  Eq., 
§§  146,  147  ;  Atwood  V.  Small,  6  CI.  &  Fin.  338  ;  Jennings  v.  Broughton,  17 
Beav.  141  ;  Campbell  v.  Ingilby,  i  De  G.  &  J.  405  ;  Garrett  v.  Burleson,  25 
Tex.  44;  Warner  z'.  Daniels  et  al.,  i  Woodb.  &  M.  91  ;  Person  v.  Sanger,  id. 
139  ;  Lamb  v.  Harris,  8  Ga.  546  ;  Trigg  t;.  Read,  5  Humph.  529  ;  Haywood  v. 
Cope,  25  Beav.  143. 

^  So  much  of  the  opinion  as  relates  to  this  question  should  be  considered  in 
connection  with  the  cases  infra,  p.  397,  discussing  the  question  of  laches. 
—Ed. 

•*  Thomas  v.  Bartow,  48  N.  Y.  200  ;  Flint  v.  Wood,  9  Hare  622  ;  Jennings  v. 
Broughton,  5  De  G.,  M.  &  G.  139  ;  Lloyd  ;/.  Brewster,  4  Paige  537  ;  Saratoga 
&  S.  R.R.  Co.  V.  Rowe,  24  Wend.  74  ;  Minturn  v.  Main,  3  Seld.  220  ;  7  Rob. 
Prac,  c.  25,  §  2,  p.  432  ;  Campbell  v.  Fleming,  i  Ad.  &  El.  41  ;  Sugd.  Vend, 
(ijth  ed.)  335  ;  Diman  t/.  Providence,  W.  &  B   R.R.  Co.,  5  R.   L  130. 

'-  So  much  of  the  opinion  as  relates  to  this  question  should  be  considered  in 
connection  with  the  cases  infra.  Chapter  II.,  p.  688,  discussing  the  question  of 
restitution  by  plaintiff  — Ed. 
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Under  the  circumstances  the  loss  ought  not  to  be  borne  by  the  appel- 
lant." 

The  parties,  in  dealing  with  the  property  in  question,  stood  upon  a 
footing  of  equality.  They  judged  and  acted  respectively  for  them- 
selves. The  contract  was  deliberately  entered  into  on  both  sides. 
The  appellant  guaranteed  the  title,  and  nothing  more.  The  appel- 
lees assumed  the  payment  of  the  purchase-money.  They  assumed  no 
other  liability.  There  was  neither  obligation  nor  liability  on  either 
side  beyond  what  was  expressly  stipulated.  If  the  property  had 
proved  unexpectedly  to  be  of  inestimable  value,  the  appellant  could 
have  no  further  or  other  claim.  If  entirely  worthless,  the  appellees 
assumed  the  risk,  and  must  take  the  consequences.* 

The  bill,  we  have  shown,  cannot  be  maintained. 

In  our  examination  of  the  case  we  have  assumed  that  those  who 
are  alleged  to  have  spoken  to  the  agent  of  the  appellees  upon  the 
subject  of  the  shaft,  before  the  sale,  had  the  requisite  authority  from 
the  appellant. 

Considering  this  to  be  as  claimed  by  the  appellees,  our  views  are  as 
we  have  expressed  them.  We  have  not,  therefore,  found  it  necessary 
to  consider  the  question  of  such  authority  ;  and  hence  have  said 
nothing  upon  that  subject,  and  nothing  as  to  the  aspect  the  case 
would  present  if  that  question  were  resolved  in  the  negative. 

Decree  reversed,  and  case  remanded  with  directions  to  dismiss  the 
bill. 

DAGGETT  et  al.  v.  AYER  et  al. 
In  the  Supreme  Court  of  New  Hampshire,  December,  1888, 

[Reported  in  65  New  Hampshire  Reports  82.] 

Bill  in  equity,  to  reform  a  deed.  January  6,  1863,  Francis  B.  Ayer 
made  and  delivered  to  the  plaintiffs  a  warranty  deed  of  lot  No  i,  on  a 
certain  plan  of  lots.  At  the  time  of  making  the  deed  Ayer  pointed  out 
to  the  plaintiffs  lot  No.  2,  adjacent  to  lot  i,  as  the  land  he  was  selling 
and  conveying  to  them.  The  plaintiffs  paid  the  purchase-money, 
entered  upon  lot  2,  and  occupied  it  until  1869,  when,  following  the  de- 

'  Hunt  V.  Silk,  5  East,  452  ;  Minturn  v.  Main,  3  Seld.  227  ;  Okill  v.  Whit- 
taker,  2  Phill.  340 ;  Brisbane  2'.  Davies,  5  Taunt.  144  ;  Andrews  v.  Hancock,  i 
Brod.  &  B.  37  ;  Skyring  7'.  Greenwood,  4  Barn.  &  C.  289  ;  Jennings  v.  Brough- 
ton,  5  De  G.,  M.  &  G.  139. 

^  Segur  V,  Tingley,  11  Conn.  142  ;  Haywood  v.  Cope,  25  Beav.  140  ;  Jennings 
V.  Broughton,  17  id.  232  ;  Atwood  ?•.  Small,  6  CI.  &  Fin.  497  ;  Marvin  v.  Bennett, 
8  Paige  321  ;  Thomas  v.  Bartow,  4S  N.  Y.  198  ;  Hunter  v.  Goudy,  i  Ham. 
451  ;  Hall  V.  Thompson,  i  Sm.  &  M.  481. 
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scription  contained  in  Ayer's  deed  to  them,  they  conveyed  lot  i  with 
warranty  to  James  Whitney,  who  entered  upon  and  occupied  lot  2  until 
his  death  in  1881.  After  his  decease  his  son  and  heir  at  law  occupied 
it  until  he  was  evicted  by  Locke  in  1883.' 

Ayer  had  no  title  to  lot  2,  and  the  only  evidence  that  he  was  ever  in 
possession  of  it  was  his  pointing  it  out  to  the  plaintiffs.  He  never  had 
or  claimed  title  to,  and  was  never  in  possession  of,  lot  i,  which  at  the 
time  of  his  conveyance  to  the  plaintiffs  was  and  has  ever  since  remained 
in  the  possession  and  actual  occupation  of  the  owner  or  of  his  tenants. 
The  plaintiffs  and  Whitney  were  informed  and  first  became  aware  that 
lot  I  instead  of  lot  2  was  described  in  the  deed  in  187 1.  They  have 
never  claimed  any  title  to  lot  i.  The  defendants  are  the  widow  and 
heir  at  law  of  Francis  B.  Ayer,  and  took  property  from  his  estate.  In 
a  proceeding  to  which  neither  F,  B.  Ayer  nor  the  defendants  were  a 
party,  the  deed  from  the  plaintiffs  to  Whitney  was  reformed  so  as  to  de- 
scribe lot  2.  The  plaintiffs  pray  that  Ayer's  deed  to  them  may  be  so 
reformed  as  to  describe  lot  2. 

E.  S.  &-  H.  A.  Cutter  and  W.  W.  Bailey  for  the  plaintiffs. 

H.  B.  Atherton  for  the  defendants. 

Carpenter,  J.  The  plaintiffs  ask  that  Ayer's  deed  conveying  to 
them  lot  No.  i,  to  which  he  had  no  title,  may  be  so  reformed  as  to  con- 
vey lot  No.  2,  to  which  he  had  no  title.  The  correction  is  sought,  not 
to  establish  a  title  to  lot  i,  but  to  give  the  plaintiffs  a  right  of  action  on 
a  covenant  for  title  to  lot  2,  in  place  of  their  right  of  action  on  the 
covenant  for  title  to  lot  i,  which  has  apparently  become  barred  by 
the  statute.  The  possession  of  lot  i  by  the  owner  at  the  time  Ayer's 
deed  to  the  plaintiffs  was  delivered  was  equivalent  to  an  eviction.  The 
covenant  was  broken  as  soon  as  it  was  made.  Immediately  upon  the 
delivery  of  the  deed  a  cause  of  action  on  the  covenant  of  warranty  ac- 
crued to  the  plaintiffs.^  They  were  entitled  to  recover  in  damages  the 
purchase-money  and  interest  from  the  date  of  the  conveyance.' 

A  like  cause  of  action  accrued  to  Whitney  on  the  plaintiffs'  covenant 
of  warranty  immediately  upon  their  conveyance  of  lot  i  to  him  in  1869, 
He  could  maintain  no  action  in  his  own  name  against  Ayer,  because  of 
the  technical  difficulty  that  Ayer's  broken  covenant  was  not  assignable, 
and  the   plaintiffs'  right  of  action  thereon  did  not  pass  to  him.     He 

'  Locke  7'.  Whitney,  63  N.  H.  597. 

'  Duvall  V.  Craig,  2  Wheat.  61,  62  ;  Noonan  v.  Lee,  2  Black  507  ;  Curtis  v. 
Deering,  12  Me.  499  ;  Loomis  v.  Bedel,  11  N.  H.  74  ;  Drew  v.  Towle,  30  N.  H. 
531  ;  Raw.  Cov.  151-158. 

3  Moody  V.  Leavitt,  2  N.  H.  174 ;  Parker  v.  Brown,  15  N.  H.  178  ;  Willson  v. 
Willson,  25  N.  H.  229  ;  Riddle  v.  Bowman,  27  N.  H.  243  ;  Drew  v.  Towle, 
supra ;  Nutting  v.  Herbert,  35  N.  H.  121. 
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might  perhaps  (especially  if  his  remedy  against  the  plaintiffs  was  for  any 
cause  ineffective,  as,  if  they  were  insolvent)  maintain  an  action  in  the 
plaintiffs'  name,  but  for  his  benefit,  against  Ayer.'  Neither  Whitney 
nor  the  plaintiffs  were  injured  by  the  mistake  in  the  deeds,  and  its  cor- 
rection would  not  benefit  them.  No  reformation  of  either  deed  was 
necessary  or  desirable.  Without  it,  both  of  them  had  a  full  and  com- 
plete remedy  for  the  wrong  done  to  them  by  the  breach  of  the  cove- 
nants. Equity  does  not  interpose  to  correct  mistakes  by  which  the 
rights  or  interests  of  the  parties  are  not  affected.'' 

No  reformation  of  the  deeds  would  now  be  necessary,  or  of  any  bene- 
fit to  the  plaintiffs  or  to  Whitney,  if  the  plaintiffs'  right  of  action  against 
Ayer  on  his  covenant  of  warranty  in  the  deed  as  it  stands  were  not 
barred  by  the  statute.  With  a  full  knowledge  of  the  facts  in  1871,  the 
plaintiffs  and  Whitney  slept  on  their  rights  for  twelve  years  before  the 
plaintiffs'  cause  of  action  against  Ayer  became  barred  by  lapse  of  time. 
During  all  this  period,  if  they  had  chosen  to  act,  they  might  have  ob- 
tained full  satisfaction  for  the  injury  they  suffered  by  the  breach  of  the 
covenant  of  warranty.  It  may  be  a  question  whether  equity  will,  in 
any  case,  reform  a  contract  for  the  mere  purpose  of  avoiding  the  effect 
of  the  statute  of  limitations,  and  if  it  will,  whether  it  will  do  so  under 
the  circumstances  disclosed — whether  it  will  reform  a  contract  in  order 
to  give  a  party  a  remedy  exactly  equivalent  to  a  remedy  which  he  has 
lost  by  his  own  laches.  If,  in  proper  cases,  it  may  do  both,  it  is  not 
made  to  appear  that  justice  requires  it  to  be  done  in  this  case. 

A  reformation  of  either  deed  alone  will  give  neither  to  the  plaintiffs 
nor  to  Whitney  a  right  of  action  against  the  defendants.  If  Ayer's  deed 
is  made  to  convey  lot  2,  while  the  uncorrected  deed  to  Whitney  con- 
veys lot  I,  the  plaintiffs  will  have  no  cause  of  action,  because  they  were 
not  evicted  from  lot  2,  and  were  not  injured  by  Whitney's  eviction. 
Whitney  can  maintain  no  action  against  the  defendants,  because  lot  2 
is  not  conveyed  to  him.  He  is  a  stranger  to  Ayer's  title.  For  similar 
reasons,  if  the  deed  to  Whitney  is  made  to  convey  lot  2,  while  Ayer's 
deed  to  the  plaintiffs  conveys  lot  i,  neither  Whitney  nor  the  plaintiffs 
will  have  any  cause  of  action  against  the  defendants.  By  the  correction 
of  either  deed  alone  the  rights  and  liabilities  of  the  defendants  are  not 
affected,  nor  those  of  the  plaintiffs  and  Whitney,  except  as  between 
themselves.  Both  deeds  must  be  reformed  so  as  to  convey  lot  2,  in 
order  to  be  of  any  benefit  to  the  plaintiffs  or  to  Whitney  as  against  the 
defendants.  The  sole  object  of  any  correction  is  to  make  Whitney's 
eviction  from  lot  2,  by  Locke,  in  1883,  a  breach  of  Ayer's  covenant  of 
warranty,  instead  of  the  plaintiffs'  eviction  from  lot  i,  in  1863,  upon 

'  Clark  V.  Swift,  3  Met.  390,  395  ;  Raw.  Cov.  357,  358. 

'  Barton  v.  Croydon,  63  N,  H.  417,  418  ;  i  Sto.  Eq.  Jur.,  s.  151. 
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which  the  riglit  of  action  is  barred  by  the  statute.  Upon  the  question 
•whether  the  deed  shall  be  reformed,  all  the  parties  interested  are  entitled 
to  be  heard.  The  defendants  are  not  affected  by  the  correction  of  the 
plaintiffs'  deed  to  Whitney,  because  neither  they  nor  their  ancestor 
Ayer  were  parties  to  that  proceeding.  Whitney  is  not  a  party  to  this 
bill  for  the  correction  of  Ayer's  deed  to  the  plaintiffs,  and  will  not  be 
affected  by  any  judgment  that  may  be  rendered.  As  he  is  not  bound 
by  any  decree  in  this  suit,  neither  will  the  defendants  be  bound  by  it  in 
any  suit  which  he  may  bring  against  them. 

The  bill  must  be  dismissed  on  both  grounds — (i)  because  it  does  not 
appear  that  justice  requires  the  correction  to  be  made,  and  (2)  because 
a  decree  in  this  suit,  reforming  the  deed,  would  be  of  no  benefit  to  the 
plaintiffs.     Bill  dismissed, 

Allen,  J.,  did  not  sit.     The  others  concurred. 


MARY  E.  GORMLY  v.  WM.  M.  GORMLY,  Jr. 

In  the  Supreme  Court  of  Pennsylvania,  November  ii,  1889. 

[Reported  in  130  Pennsylvania  Reports  467.] 

Before  Paxson,  C.J.,  Sterrett,  Green,  Clark,  Williams,  McCollum, 
and  Mitchell,  JJ. 

No.  184,  October  Term,  1889,  Sup.  Ct. ;  court  below.  No.  628,  June 
Term,  1887,  C  P.  No.  i,  in  Equity. 

On  May  17,  1887,  Mary  E.  Gormly  filed  a  bill  in  equity  against 
Wm.  M.  Gormly,  Jr.  (and  others  as  to  whom  there  was  subsequently 
a  discontinuance),  which  in  substance  averred  : 

That  James  Gormly,  by  his  will  dated  January  8,  1828,  duly  ad- 
mitted to  probate  on  June  2,  1829,  devised  an  estate  in  tail  male  to 
his  two  sons,  James  and  William,  in  certain  real  estate  in  the  city  of 
Pittsburgh,  and  that  the  said  son  James  having  died,  his  share,  the 
one  half  part,  descended  to  his  oldest  son,  John  B.  Gormly,  who  was 
plaintiffs  husband  ;  that  upon  the  death  of  said  John  B.  Gormly, 
plaintiff's  husband,  on  November  16,  1871,  she  became  entitled  to 
dower  in  the  said  one  half  of  said  real  estate,  being  the  one  third 
part  thereof,  or  one  sixth  of  the  whole,  the  said  real  estate  hav- 
ing remained  undivided  ;  that  the  defendant,  Wm.  M.  Gormly,  Jr., 
who  is  the  brother  of  plaintiff's  deceased  husband,  upon  the  death  of 
the  latter  without  issue,  claimed  to  be  the  heir  in  tail,  entered  into 
possession  of  said  undivided  one  half  part  of  said  real  estate,  and 
received  the  rents,  issues  and  profits,  and  so  continued  to  do  ;  that 
on  November  26,  1873,  the  plaintiff,  under  mistake  of  law  and  fact. 
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in  that  she  was  ignorant  that  said  real  estate  was  subject  to  her  dower 
rights  and  of  the  amount  and  value  of  her  dower  interest  in  the  same, 
entered  into  an  agreement  under  seal  with  said  VVm.  M.  Gormly,  Jr., 
whereby  she  agreed  to  accept  and  receive  from  him  the  one  twelfth 
part  of  the  rents,  issues  and  profits  of  said  real  estate  in  full  settle- 
inent  and  satisfaction  of  her  claim  for  dower  as  widow  of  said  John 
B.  Gormly  ;  that  the  said  one  twelfth  part  of  the  rents,  issues  and 
profits  was  but  one  half  of  the  amount  to  which  she  was  justly  and 
legally  entitled,  and  that  said  agreement,  whereby  she  ignorantly  and 
mistakenly  relinquished  the  other  one  half  of  the  yearly  amount  to 
which  she  was  also  justly  and  legally  entitled,  was  made  and  executed 
without  any  consideration  whatsoever  being  paid  to  her  therefor; 
that  from  the  time  of  the  execution  of  said  agreement  until  the  pres- 
ent the  plaintiff  had  received  only  the  one  twelfth  part  of  the  rents, 
etc.,  as  stipulated  in  said  agreement,  and  defendant  refused  to  pay 
her  the  one  sixth  thereof ;  that  the  rents  arising  from  said  undivided 
one  half  of  said  real  estate  amounted  to  about  $2,000  per  annum, 
etc.  The  bill  also  averred  that  said  Wm.  M.  Gormly,  Jr.,  was  not 
the  heir  to  said  undivided  one  half  of  said  real  estate,  but  that  upon 
the  death  of  plaintiff's  husband  without  issue,  the  same  descended  to 
him  and  others  named  as  co-defendants,  being  heirs  at  law  of  the 
testator,  as  tenants  in  common  in  fee  simple  ;  and  that  said  Wm.  M. 
Gormly,  Jr.,  not  being  lawful  heir  to  said  real  estate,  had  no  legal 
right  or  authority  to  enter  into  said  agreement,  and  the  contract 
lacked  the  element  of  mutuality.  Upon  the  foregoing  facts,  the  bill 
prayed  that  the  agreement  of  November  26,  1873,  be  surrendered  for 
cancellation,  and  that  Wm.  M.  Gormly  should  account,  etc. 

The  cause  being  put  at  issue  by  answer  and  replication,  it  was  re- 
ferred to  Mr.  C.  C.  Montooth,  as  examiner  and  master,  who  on  April 
12,  1889,  filed  a  report  concluding: 

That  the  plaintiff,  at  the  time  of  entering  into  the  contract,  appen- 
dix B  of  the  bill,  was  entitled  to  dower  in  the  undivided  one  half  of 
the  property  described,  equivalent  to  one  third  thereof,  or  one  sixth 
of  the  rents,  issues  and  profits  of  the  whole. 

That  at  the  time  of  entering  into  said  contract,  the  plaintiff  was 
ignorant  of  her  legal  right  of  dower  in  said  property  and  of  the 
amount  and  value  thereof,  and  continued  to  be  ignorant  thereof 
until  a  short  time  prior  to  the  filing  of  her  bill. 

That  her  consent  to  and  execution  of  said  contract  was  obtained 
by  defendant  under  circumstances  of  imposition,  and  that  undue  and 
unjust  advantage  was  taken  of  her  ignorance  and  of  the  confidence 
■which  her  family  relation  to  the  defendant  led  her  to  repose  in  him. 

That  she  was  induced  hastily  and  hurriedly,  without  due  consider- 
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ation,  knowledge  or  legal  advice,  and  in  such  manner  as  to  operate 
as  a  surprise  upon  her,  to  enter  into  said  contract. 

That  under  circumstances  of  ignorance,  imposition,  undue  advan- 
tage, misplaced  confidence,  concealment  and  surprise,  the  plaintiff 
entered  into  said  contract,  whereby  she  relinquished  the  one  half  of 
the  yearly  income  to  which  she  was  legally  entitled,  without  any  con- 
sideration being  given,  paid  or  promised  to  her  by  the  defendant. 

The  Master  therefore  recommended  a  decree,  substantially  as 
prayed  for  in  the  bill. 

To  the  report  of  the  Master,  the  defendant  excepted,  alleging  i//ier 
alia,  that  the  Master  erred  in  his  findings.  The  exceptions,  having 
been  overruled  by  the  Master,  were  renewed  before  the  court  on  the 
filing  of  his  report,  and  after  argument,  the  court,  Slagel,  J.,  on  July 
13,  1889,  filed  the  following  opinion  : 

James  Gormly  made  his  will,  dated  January  28,  1828,  which  was 
proved  June  2,  1829,  by  which  he  devised  his  real  estate  as  follows : 

"  Second.  I  give  and  bequeath  to  my  beloved  wife,  Mary,  all  my 
real  and  personal  estate  during  her  natural  life,  and  at  her  death  she 
is  to  dispose  of  the  personal  property  as  she  thinks  fit,  without 
restriction. 

"  Third.  At  the  death  of  my  beloved  wife,  I  bequeath  my  real  pro- 
perty in  the  following  manner  :  The  houses  to  be  rented,  the  ground 
rent,  taxes  and  repairs  of  the  houses  to  be  taken  from  the  rent,  and 
the  remainder  to  be  divided  equally  between  my  two  sons,  James  and 
William,  during  their  lifetime.  My  sons,  James  and  William,  are  to 
give  to  their  sister,  my  daughter,  Mary  Ann  Fisher  the  sum  of  fifty 
dollars  each,  yearly  and  every  year  during  her  natural  life,  for  her 
own  use,  out  of  the  proceeds  of  the  estate;  this  money  to  be  paid 
quarterly,  or  as  she  may  need  it,  according  to  the  judgment  and  dis- 
cretion of  my  executors.  If  any  of  my  sons  be  taken  away  by  death, 
and  dying  without  lawful  issue,  their  part,  after  paying  the  yearly  sum 
of  fifty  dollars,  aforesaid,  to  my  daughter,  Mary  Ann  Fisher,  during 
her  natural  life,  falls  to  the  surviving  one,  during  his  natural  life; 
and  at  their  death,  the  rents  of  the  real  property  are  to  descend  to 
the  nearest  male  heirs  whose  name  is  Gormly  ;  to  be  equally  divided 
among  them  from  generation  to  generation,  successively.  If  any  of 
my  devisees  falls  in  debt,  the  creditor  shall  have  no  power  over  any 
of  the  real  property,  but  only  over  the  yearly  income  of  said  devisee 
coming  from  the  rent  of  said  estate.  And  it  is  my  will  that  no  part 
of  the  real  property  shall  ever  be  sold,  but  remain  a  perpetual  en- 
tail to  the  nearest  male  heirs  whose  surname  is  Gormly,  as  above 
said " 

James  and  William  survived  their  father.      James  died  in  1870, 
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leaving  lawful  issue,  two  sons,  John  B.,  who  was  the  elder,  and  Wm. 
M.,  the  defendant,  and  three  daughters.  John  B.  was  married  to  the 
plaintiff  and  died  November  i6,  187 1,  without  issue.  On  November 
26,  1873,  an  agreement  was  entered  into  between  Wm.  M.  Gormly, 
Jr.,  and  Mary  E,  Gormly,  in  which,  after  reciting  all  the  above  facts 
at  length,  and  reciting  further,  "And  whereas,  doubts  have  arisen  as 
to  the  right  of  dower  of  the  said  Mary  E.  Gormly  in  said  real  estate 
or  any  part  thereof,  and  also  as  to  the  amount  of  the  same  ;  now,  in 
order  to  settle  fully  all  questions  arising  under  said  will  as  to  the 
right  of  dower  of  said  Mary  E.  aforesaid,  and  the  amount  of  the 
same,  the  said  parties  hereto,  in  consideration  of  the  premises,  have 
agreed  and  do  hereby  agree  and  bind  themselves  as  follows,  to  wit : 
said  Wm.  M.  Gormly  to  pay  and  the  said  Mary  E.  Gormly  to  receive 
one  twelfth  of  the  rents,  less  repairs,  taxes,  etc.,  in  full  settlement  and 
satisfaction  of  her  claim  for  dower  as  widow  of  said  John  B.  Gormly, 
deceased,  so  far  as  relate  to  said  estate,  in  which  her  husband  had  an 
interest  under  the  will  of  said  James  Gormly  aforesaid." 

A  settlement  of  the  rents,  up  to  the  date  of  the  agreement,  was 
made,  and  thereafter  the  defendant  accounted  to  her  for  her  share, 
in  accordance  with  the  agreement,  until  the  year  1887,  when  on  May 
17,  1887,  this  bill  was  filed,  in  which  the  above  facts  are  again  recited, 
copies  of  the  will  of  James  Gormly  and  the  agreement  of  November 
26,  1873,  being  attached,  and  praying  that  the  agreement  of  Novem- 
ber 26,  1873,  be  rescinded  and  cancelled,  and  that  an  account  of  the 
rents  be  taken.  The  ground  of  her  claim  for  relief  is  stated  in  the 
seventh  and  eighth  paragraphs  of  the  bill  as  follows  : 

"  Seventh.  That  as  your  oratrix  is  advised  and  verily  believes  the 
said  Wm.  M.  Gormly,  Jr.,  is  not  the  heir  to  the  said  undivided  one 
half  of  said  real  estate,  but  that  upon  the  death  of  the  last  tenant  in 
tail,  the  husband  of  your  oratrix,  without  lawful  issue,  the  same 
descended  to  all  the  defendants,  as  heirs  at  law  of  the  testator,  as 
tenants  in  common,  in  fee  simple,  subject  to  the  dower  rights  of  your 
oratrix. 

"Eighth.  That  on  or  about  the  26th  day  of  November,  1873,  your 
oratrix  being  ignorant  of  the  matter  set  forth  in  the  seventh  paragraph 
of  the  bill,  as  well  as  of  the  amount  and  value  of  her  dower  interest 
in  said  real  estate,  and  the  rents,  issues  and  profits  thereof,  entered 
into  a  written  agreement,  under  seal,  with  the  said  Wm.  M.  Gormly, 
Jr.,  believing  him  to  be  the  heir  to  and  lawful  owner  of  said  undi- 
vided one  half  of  said  real  estate,  whereby  she  being  under  mistake 
of  the  law  as  well  as  of  the  essential  facts,  as  above  stated,  agreed," 
etc.  ;  and  in  the  ninth  paragraph  : 

"  Ninth.  That  said  Wm.  M.  Gormly,  Jr.,  not  being  the  lawful  heir 
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and  owner  of  said  undivided  one  half,  liad  no  legal  right  or  authority 
to  enter  into  said  agreement,  and  that  said  contract  lacks  the  element 
of  mutuality  ;  and  that  said  agreement,  whereby  your  oratrix  ignor- 
antly  and  mistakenly  relinquished  one  half  of  the  yearly  amount  to 
which  she  was  justly  and  legally  entitled,  was  made  and  executed 
without  any  consideration  whatever  being  paid  to  her  therefor,"  etc. 

The  bill  as  originally  filed  included  all  the  heirs  at  law  of  James 
Gormly  the  2d,  but  for  some  reason  was  discontinued  as  to  them, 
and  left  to  stand  as  against  Wm.  M.  Gormly,  Jr.,  probably  because 
plaintiff  concluded  that  it  did  not  affect  her  interest,  and  as  his  title 
had  not  been  disputed  by  the  other  heirs,  and  he  is  in  possession  of 
the  property,  her  rights  could  be  properly  determined  against  him 
alone. 

The  Master  very  properly  says  there  are  two  questions  for  discus- 
sion :  I.  That  touching  the  character  of  the  estate  in  John  B. 
Gormly,  deceased,  in  his  lifetime,  and  necessarily  that  of  his  wife, 
the  plaintiff  here,  since  his  death.  2.  Whether  the  evidence  adduced 
before  the  Master  is  sufficient  to  warrant  a  decree  of  rescission  and 
cancellation  of  the  agreement  of  date  November  26,  1873  '■>  the  inves- 
tigation of  this  question  being  dependent  wholly  upon  the  conclusion 
reached  in  the  final  inquiry. 

The  Master  found,  as  to  the  first  question,  as  follows  :  "  The 
Master  concedes  that  the  question  is  not  free  from  difficulty,  but  in 
the  light  in  which  he  views  the  will,  together  with  the  accepted 
manner  of  descent  under  the  common  law,  he  is  constrained  to  hold 
that  John  B.  Gormly  became  vested,  as  the  oldest  son  of  James 
Gormly,  the  younger,  with  an  estate  tail  in  the  undivided  one  half  of 
the  testator's  property."  And,  as  to  the  second  question  as  follows  : 
"  That  under  circumstances  of  ignorance,  imposition,  undue  advantage, 
misplaced  confidence  and  surprise,  the  plaintiff  entered  into  said 
contract,  whereby  she  relinquished  the  one  half  of  the  yearly  income 
to  which  she  was  legally  entitled,  without  any  consideration  being 
given,  paid  or  promised  to  her  by  the  defendant." 

In  the  view  we  take  of  the  case  it  is  not  necessary  to  determine 
what  estate  was  in  James  Gormly,  Jr.  ;  whether,  as  claimed  by  plain- 
tiff's counsel  and  found  by  the  Master,  an  estate  tail  in  the  undivided 
one  half,  which  descended  to  his  oldest  son  John  B.,  or,  as  claimed 
by  counsel  for  defendant,  a  life  estate  in  James,  Jr.,  and  an  estate  tail 
in  his  sons,  John  B.  being  a  tenant  in  tail  of  the  undivided  one 
fourth  ;  or  whether,  as  might  be  claimed,  the  provision  for  perpetuity 
was  utterly  void,  and,  upon  the  death  of  the  tenants  for  life,  the 
entire  estate  went  to  the  heirs  at  law  of  the  testator.  It  is  true,  as 
said  by  the  Master,  the  case  is  not  free  from  difficulty. 
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It  is  sufficient  for  the  determination  of  the  case  that  we  cannot 
concur  with  the  Master  upon  his  finding  as  to  the  second  proposition. 

It  will  be  observed  that  the  bill  does  not  set  forth  any  imposition, 
undue  advantage,  misplaced  confidence,  concealment,  or  surprise  ; 
and  there  is  no  testimony  in  the  case  to  justify  such  finding.  The 
only  plea  in  the  bill  is  "  ignorance  of  matters  set  forth  in  the  seventh 
paragraph  of  the  bill,  as  well  as  the  amount  and  value  of  her  dower 
in  said  real  estate,  and  the  rents,  issues  and  profits  thereof." 

The  only  question  of  fact  of  which  she  alleges  ignorance  is  as  to 
the  value  of  the  interest.  If  this  is  intended  to  refer  to  the  amount 
in  money,  of  the  rents,  etc,  it  is  not  sustained  by  the  evidence.  It 
appears  that  until  after  this  agreement  was  made  the  rents  were  col- 
lected by  Wm.  R.  Gormly,  uncle  of  the  defendant  and  of  plaintiff's 
husband  John  B.,  and  as  to  this  she  says,  "  My  husband  was  sick  and 
I  took  the  checks  to  bank  and  had  them  cashed  "  ;  so  that  she  had 
the  same  opportunity  to  know  the  amount  of  the  rents  that  the 
defendant  had.  But  aside  from  this  means  of  knowledge,  it  appears 
that  prior  to  the  signing  of  the  agreement  the  rents  to  that  date  were 
settled.  The  exact  date  has  not  been  given,  but  the  agreement  was 
not  signed  until  after  William's  return  from  his  wedding  trip.  Plain- 
tiff says,  "William  afterward  gave  me  two  or  three  notes  for  back 
rents.  These  notes  were  given  me  about  the  time  William  was  going 
to  be  married.  Uncle  William  Gormly  had  the  back  rents  in  his 
possession  at  that  time."     William  testifies  to  the  same  matter. 

But  aside  from  this,  under  the  agreement  the  exact  amount  of  rents 
is  immaterial,  as  she  will  get  her  share,  whatever  they  may  be.  If  she 
has  sold  her  interest  for  a  gross  sum,  it  would  have  been  material ; 
under  the  agreement  made  it  is  not. 

It  follows,  then,  that  the  only  matter  as  to  which  she  was  ignorant 
was  a  question  of  law  and  not  of  fact.  What  was  the  condition  of 
the  parties  as  to  this  matter.' 

The  court  here  reviewed  the  testimony  to  some  extent,  showing 
the  fact  that  the  plaintiff  and  defendant  had  separately  taken  legal 
advice  before  the  agreement  of  November  26,  1873,  was  executed, 
and  proceeded  : 

There  was  no  relation  of  confidence  between  the  plaintiff  and 
defendant,  and  if  there  were,  there  is  no  evidence  that  he  did  any- 
thing to  prevent  her  from  obtaining  full  information,  or  that  he  was 
better  informed  than  she  was.  It  seems  that  there  was  an  opinion 
by  those  interested  that  no  female  could  have  any  interest  in  the 
property.  The  defendant  held  to  that  opinion.  The  plaintiff  was 
advised  otherwise.  Both  took  counsel  and  received  no  decided 
opinion  as  to  their  rights,  and  the  counsel  for  each  thought  it  would 
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require  tedious  and  expensive  litigation  to  settle  the  question.  To 
avoid  this,  the  agreement  was  made. 

In  Graham  v.  Pancoast,'  Justice  Sharswood  says  :  "The  power  of 
a  chancellor  to  decree  the  rescission  of  a  contract  and  order  a  sur- 
render, though  undoubted,  is  one  of  the  most  delicate  powers  which 
he  is  ever  called  upon  to  exercise,  and  is  never  to  be  put  forth  except 
in  a  clear  case.  It  is  not  sufificient  to  put  him  in  motion,  that  suspi- 
cion and  distrust  have  been  thrown  over  a  transaction.  Inadequacy 
of  price,  improvidence,  surprise  and  mere  hardship  have  each  been 
held  sufficient  to  stay  the  active  interposition  of  a  chancellor.  Yet 
no  one  of  these,  nor  all  combined,  furnishes  an  adequate  reason  for  a 
judicial  rescission  of  a  contract.     For  such  action,  something  more  is 

demanded,  such  as  fraud,  mistake  or  illegality In  regard  to 

the  value  of  the  lots,  and  their  liability  to  sale,  both  parties  had  equal 
means  of  information,  and  when  that  is  the  case,  a  representation, 
though  untrue,  will  not  be  considered  fraudulent."  And  in  Light  v. 
Light,"  Judge  Black  says  :  "  Everyone  is  conclusively  presumed  to 
know  the  law  ;  without  this  presumption  no  law  could  be  executed. 
Those  who  desire  to  violate  it  could  easily  misunderstand  it,  and 
ignorance  could  be  feigned  where  it  did  not  exist.  If  contracts  were 
binding  only  on  those  who  knew  what  construction  the  courts  would 
]Hit  on  them,  few  would  stand." 

In  this  case,  under  the  evidence,  the  complaint  of  plaintiff  is  that 
at  the  time  the  contract  was  made,  which  she  asks  the  court  to 
rescind,  she  was  not  informed  as  to  the  construction  the  courts  would 
give  to  the  will  of  James  Gormly,  and  the  interest  which  her  husband 
took  under  it.  If  the  interest  were  plain,  then  she  should  know  it ; 
if  it  were  doubtful,  it  was  the  proper  subject  of  compromise.  Under 
the  evidence  in  the  case,  the  findings  of  the  Master  cannot  be 
approved.  If  there  were  more  doubt  as  to  these  conclusions,  the 
court  would  be  slow  to  move,  at  this  time,  the  contract  having  been 
in  force  for  over  fifteen  years,  without  complaint.  But  aside  from 
this,  the  court  'is  clearly  of  opinion  that  the  exceptions  should  be 
sustained,  and  the  bill  dismissed,  at  costs  of  plaintiff. 

A  formal  decree  having  been  entered  dismissing  the  bill  at  the  costs 
of  the  plaintiff,  the  plaintiff  took  this  appeal,  specifying  that  the  court 
erred,  viUr  alia  :  i.  In  entering  the  decree  sustaining  the  defendant's 
exceptions.     2.  In  dismissing  the  bill  at  plaintiff's  costs. 

J/r.  Alfred  Kerr  for  the  appellant. 

Mr.  James  S.  Young  (with  him  Mr.  William  L.  Chalfant)  for 
the  appellee. 

'  30  Pa.  97.  »  21  Pa.  4x2. 
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Per  Curiam.  The  opinion  of  the  learned  judge  below  is  so  full 
and  satisfactory  that  we  affirm  this  decree,  for  the  reasons  there  given 
by  him. 

Decree  affirmed,  and  the  appeal  dismissed,  at  the  costs  of  the 
appellant. 


RIEGEL,  Appellant,  v.  AMERICAN  LIFE  INSURANCE 
COMPANY. 

In  the  Supreme  Court  of  Pennsylvania,  January  25,  1893. 

[Reported  in  153  Pennsylvania  State  Reports  134.] 

Argued  January  25,  1893.  Appeal,  No.  71,  January  Term,  1893, 
by  plaintiff,  E.  Theresa  Riegel,  administratrix  of  the  estate  of  Jacob 
Riegel,  deceased,  from  decree  of  C.  P.  No.  4,  Philadelphia  County, 
September  Term,  1889,  No.  350,  dismissing  plaintiff's  bill.  Before 
Paxton,  C.J.,  Sterrett,  Green,  Williams,  McCoUum,  Mitchell,  and 
Dean,  JJ. 

Bill  in  equity  to  compel  the  reinstatement  of  policy  of  life  insurance. 

The  case  was  before  the  Supreme  Court  on  demurrer  to  bill,  and  the 
decision  overruling  the  demurrer,  and  directing  defendant  to  plead  or 
answer,  is  reported  in  140  Pa,  193.  The  defendant  answered,  denying 
expressly  the  averments  of  the  amendment  in  the  bill,  quoted  in  the 
opinion  of  the  Supreme  Court.  The  case  was  referred  to  Thomas  D. 
Finletter,  Esq.,  as  master,  who  reported  the  facts  to  be  as  follows  : 

"Jacob  Riegel,  being  a  creditor  of  one  Henry  G.  Leisenring  in  a  sum 
exceeding  $6,000,  took  out  a  policy  of  insurance  on  his  debtor's  life,  in 
the  defendant  company,  for  the  sum  of  $6,000.  The  annual  premium 
was  $153.90.  Jacob  Riegel  died  on  January  4, 1880,  and  after  his  death 
the  premiums  continued  to  be  paid  by  his  administratrix,  the  present 
plaintiff,  until  April,  1889.  Leisenring,  the  debtor,  on  whose  life  the 
policy  was  taken  out,  left  Philadelphia  in  1876,  after  which  his  where- 
abouts were  unknown  to  the  plaintiff,  but  the  defendant  appears  to  have 
learned  that  he  was  living  in  Texas  not  long  before  the  exchange  of 
policies. 

"The  payment  of  the  annual  premiums  became  burdensome  to  the 
plaintiff.  The  policy  being  the  last  asset  of  the  estate  left  undistributed, 
it  was  troublesome  to  apportion  the  annual  premiums  among  the  nu- 
merous representatives  of  the  estate.  The  plaintiff  therefore  dispatched 
her  agent,  Thomas  J.  Roche,  to  the  office  of  the  company,  to  surrender 
the  six  thousand  dollar  policy,  and  take  out  a  paid-up  policy.  She  gave 
him  no  authority  to  deal  with  the  company  on  the  basis  that  Leisenring 
was  dead,  or  might  be  dead.     Roche  visited  the  office  of  the  defendant, 
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and  itKiiiircd  of  a  clerk  what  sized  paid-up  policy  would  be  given  for  the 
six  thousand  dollar  policy,  which  he  showed  the  clerk.  The  latter 
figured  on  it  and  answered,  $2,500.  Roche  said  he  would  report  to 
Mrs.  Riegel,  and  left,  taking  the  six  thousand  dollar  policy  away  with 
him.  There  was  no  further  conversation  than  the  above,  and  no  dis- 
cussion whatever  as  to  Leisenring  being  alive  or  dead.  A  few  days 
later  on  Roche  called  again  at  the  company's  oflfice  and  announced  that 
Mrs.  Riegel  would  take  the  twenty-five  hundred  dollar  })aid-up  policy, 
and  thereupon  the  exchange  of  policies  was  made.  At  the  time  of  this 
exchange,  Mrs.  Riegel  supposed  Leisenring  to  be  alive.  She  says,  *  We 
never  made  any  efforts  to  find  him  ;  we  supposed  him  living.'  This  is 
evidently  so,  for  she  continued  to  pay  the  premiums  yearly  up  to  the 
time  of  the  exchange  of  the  policies ;  and  it  is  not  alleged,  and  no  proof 
is  offered  by  the  defendant,  that  she  ever  demanded  the  payment  of  the 
six  thousand  dollar  policy,  which  she  would  certainly  have  done  had  she 
believed  Leisenring  to  be  dead. 

"  In  answer  to  a  question  by  counsel  for  the  defendant  she  says  : 
*Yes,  I  had  reason  to  think  him  living,  and  the  reason  was,  that  the 
company  continued  to  accept  premiums  on  the  policy.  I  do  not 
think  they  would  accept  them  if  he  was  dead.'  She  seems  to  have 
had  the  idea  many  persons  even  more  experienced  in  business  than 
Mrs.  Riegel  have,  that  the  insurance  company  keeps  track  of  all  per- 
sons whose  lives  are  insured.  Her  agent,  Roche,  had  the  same  idea, 
for  just  after  the  formal  exchange  of  policies,  and  at  the  same  inter- 
view, he  asked  the  clerk  or  officer  of  the  company  'if  he  knew  of 
Leisenring's  present  whereabouts  ';  the  clerk  replied, '  No,  but  the  last 
we  heard  of  him  he  was  in  Texas.'  Both  interviews  of  Roche  were  with 
one  of  the  clerks  or  subordinate  officers,  and  at  neither  was  there  any 
doubt  expressed  about  Leisenring  being  alive,  nor  was  any  question 
of  making  a  settlement  of  any  claim  which  Mrs.  Riegel  had  or  might 
have  against  the  insurance  company,  by  reason  of  his  being  then 
dead.  It  was  the  usual  transaction  of  exchanging  an  ordinary  policy 
for  a  paid-up  policy  of  proper  value.  The  fact  was  established  by 
the  defendant  company's  consulting  actuary,  that  a  paid-up  policy  for 
twenty-five  hundred  dollars  would  have  been  substantially  the  amount 
of  paid-up  insurance  to  which  Mrs.  Riegel  would  have  been  entitled, 
or  which  ordinarily  would  have  been  issued,  if  the  insured  had  been 
known  to  have  been  alive  at  the  time  of  the  exchange. 

"The  evidence  further  shows  that  Henry  G.  Leisenring  was  dead 
at  the  date  of  the  exchange  of  policies.  Neither  of  the  parties  knew 
of  his  death  at  the  time  of  the  exchange  of  policies." 

The  master  recommended  a  decree  compelling  defendant  to  rein- 
state the  policy  of  insurance  for  $6,000.     Exceptions  to  the  master's 
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report  were  filed  by  defendant  and  sustained  by  the  court  in  the  fol- 
lowing opinion  by  Thayer,  P.J.: 

"  When  this  case  was  before  us  on  a  former  hearing,  the  question 
which  was  presented  for  our  decision  arose  upon  a  demurrer  to  the 
plaintiff's  bill.  The  bill  set  forth  that  '  Leisenring,  on  whose  life  the 
policy  was  taken  out,  left  Philadelphia  in  1876,  after  which  his  where- 
abouts became  unknown.  The  payment  of  the  annual  premiums 
having  become  burdensome  to  the  plaintiff,  and  the  fact  being  un 
known  whether  Leisenring  was  living  or  dead,  the  plaintiff,  on  March 
20,  1889,  made  an  agreement  with  the  defendants,  whereby  the  orig- 
inal policy  was  surrendered  by  her,  and  the  company,  in  considera- 
tion thereof,  issued  to  her  in  lieu  thereof  a  paid-up  policy  for  $2,500. 
Some  time  after  this  it  was  ascertained  by  the  plaintiff  that  Leisen- 
ring had  died  on  or  about  March  10,  1889,  before  the  new  agreement 
had  been  made  or  the  new  policy  issued,  and  the  plaintiff  therefore 
prayed  to  have  the  old  policy  reinstated.' 

"  There  was  no  allegation  whatever  in  the  bill  filed  of  any  mutual 
mistake  of  fact  by  the  two  parties  to  the  contract  in  substituting  a 
new  paid-up  policy  for  the  outstanding  one,  'the  payment  of  the  pre- 
miums on  which  had  become  burdensome,'  but  the  plaintiff  contended 
on  the  argument  that,  inasmuch  as  it  had  turned  out  that  Leisenring 
had,  in  point  of  fact,  died  ten  days  before  the  new  agreement  was 
made,  that  that  fact  itself  constituted  such  a  mutual  mistake  of  both 
parties  as  entitled  the  plaintiff  to  have  the  original  policy  reinstated. 
We  were  unable  to  acquiesce  in  that  view  of  the  law,  and  gave  judg- 
ment for  the  defendants  on  the  demurrer.  Our  reasons  for  doing  so 
are  fully  stated  in  140  Pa.  195.  Afterward,  when  the  case  came  into 
the  Supreme  Court  upon  appeal  from  our  decree,  the  plaintiffs  coun- 
sel, seeing,  apparently,  the  defective  character  of  their  case,  adroitly 
filed  at  the  bar  of  that  court,  before  proceeding  with  the  argument,  an 
amendment  of  their  bill,  in  which  amendment  they  made  the  aver- 
ment that  '  the  parties  acted  in  respect  to  the  transaction  on  the  basis 
that  the  said  Leisenring  was  still  alive  '  (140  Pa.  201).  In  the  opinion 
of  the  Supreme  Court  much  stress  is  laid  upon  the  fact  that  the  de- 
fendants had  not  filed  any  answer  to  the  averment  contained  in  the 
amendment  filed  at  bar,  and  that,  therefore,  the  argument  being  upon 
the  demurrer,  the  fact  averred  in  the  amendment  must  be  taken  as 
admitted,  and  for  this  reversed  the  decree  below,  the  court  saying  at 
the  same  time:  '  This  case  goes  back  to  enable  the  defendants  to  take 
defense  upon  the  merits.'  If  the  defendants,  when  the  amendment 
was  filed  at  the  bar  of  the  Supreme  Court,  instead  of  proceeding  with 
the  argument,  had  withdrawn  their  demurrer  and  put  in  an  answer 
denying  the  fact  averred  in  the  amendment  to  the  bill  then  made,  the 
13 
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case  must  necessarily  have  been  sent  back  without  argument  to  this 
court  in  order  to  determine  the  issue  of  fact  thus  raised.  But  the 
argument  before  the  Supreme  Court  went  on  without  any  answer 
being  put  in  to  the  amended  bill,  and  thus  it  happened  that  the  de- 
murrer argued  in  the  Supreme  Court  was  a  different  demurrer  from 
the  one  argued  here,  and  that  judgment  was  rendered  in  the  Supreme 
Court  upon  pleadings  which  had  never  been  seen  by  this  court. 

"Since  the  case  was  returned  to  us  the  defendants  have  put  in  such 
an  answer,  in  which  they  categorically  deny  the  allegation  contained 
in  the  amended  bill,  that  the  parties  to  the  transaction  had  acted  in 
respect  thereto  on  the  basis  that  said  Leisenring  was  alive  at  the  time 
of  the  substitution  of  the  new  contract  for  the  old  one,  and  declare, 
on  the  contrary,  that  the  exchange  of  policies  was  made  for  the  rea- 
son that  it  was  impossible  to  obtain  any  information  of  Leisenring, 
whether  he  was  living  or  dead,  that  the  exchange  of  policies  was  a 
full  and  final  settlement  and  adjustment  of  the  whole  matter,  made  at 
the  plaintiff's  own  special  instance  and  request,  in  order  to  rid  herself 
of  the  burden  of  further  payment  of  premiums,  and  that  she  had  vol- 
untarily proposed  and  agreed  to  renounce  all  claims  under  the  policy 
for  the  purpose  of  obtaining  a  paid-up  policy,  that  she  gave  the  com- 
pany a  receipt  to  that  effect,  and  acknowledged  that  she  surrendered 
and  released  the  old  policy  for  the  purpose  of  having  the  same  can- 
celled. 

"  This  answer  having  been  put  in,  the  case  went  to  an  examiner 
and  master,  before  whom  witnesses  were  produced  and  examined. 
After  the  most  careful  examination  of  the  evidence  thus  taken,  we  are 
of  the  opinion  that  the  plaintiff  has  altogether  failed  to  make  good 
her  declaration  that  the  agreement,  whereby  the  first  policy  was  sur- 
rendered and  the  new  one  issued,  was  made  under  any  mutual  mis- 
take of  facts  by  the  parties.  The  plaintiff  herself  being  examined, 
admitted  that,  having  no  knowledge  whatever  as  to  the  fact  whether 
Leisenring  was  alive  or  dead,  she  could  not  have  acted  under  any 
mistake  of  fact  in  regard  to  it  when  she  asked  to  have  the  old  policy 
exchanged  for  a  new  paid-up  one.  All  the  evidence  shows  that  both 
parties  were  equally  ignorant  and  equally  in  doubt  upon  the  subject 
of  Leisenring  being  alive  or  dead  ;  that  both  acted  in  view  of  that 
doubt,  and  came  to  an  agreement  which  was  at  the  time  entirely  sat- 
isfactory to  both.  The  defendants  possessed  no  information  which 
the  plaintiff  did  not  possess.  They  held  out  no  inducement  to  the 
plaintiff  to  abrogate  the  old  contract  and  enter  into  a  new  one.  The 
proposition  originated  with  her,  and  was  agreed  to  only  at  her  re- 
quest. And  she  voluntarily  released  the  company  from  the  first  con- 
tract for  the  purpose  of  obtaining  one  which,  at  that  time,  she  con- 
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ceived  to  be  more  advantageous  to  herself.  [The  case,  therefore, 
falls,  as  we  said  in  our  former  opinion,  directly  within  the  decision  in 
Perkins  v.  Gay,'  that  where  the  parties  treat  upon  the  basis  that  the 
fact  which  is  the  subject  of  agreement  is  doubtful,  the  contract  is  to 
be  held  valid,]  there  being  no  concealment  or  unfair  dealing.  So 
far  as  we  can  see,  there  was  no  evidence  whatever  before  the  master 
to  show  that  the  new  contract  was  founded  upon  any  mutual  mistake 
of  the  parties  whatever.  At  the  time  of  the  substitution  of  the  new 
contract  for  the  old  one  not  one  word  was  said,  on  either  side,  in  re- 
gard to  Leisenring  being  alive  or  dead,  or  the  probability  of  either 
event.  Both  parties  considered  the  new  contract  advantageous.  She 
rid  herself  of  the  burden  of  future  premiums.  The  defendants  dimin- 
ished the  amount  of  the  insurance  by  surrendering  the  future  pre- 
miums. Both  were  willing  to  take  their  chances  with  the  doubts  sur- 
rounding the  facts.  [The  new  contract  was  not  a  contract  induced 
by  a  mutual  mistake  about  the  facts,  but  a  contract  made  in  view  of 
doubtful  facts,  and  because  of  the  doubtful  facts.] 

"  Nothing  can  be  plainer  than  that  this  case  does  not  fall  within 
the  category  of  cases  entitled  to  relief  in  equity  upon  the  ground  of 
mutual  mistake.  The  master  has  proceeded  in  his  report  upon  the 
theory  that  the  burden  was  upon  the  defendants  to  sustain  the  an- 
swer. On  the  contrary,  the  burden  was  upon  the  plaintiff  to  over- 
throw the  answer,  and  that  she  has  wholly  and  signally  failed  to  do. 
The  fact  found  by  the  master  that  the  parties  dealt,  at  the  time  of  the 
new  agreement  entered  into,  on  the  basis  that  Leisinring  was  then 
alive,  is  not  supported  by  any  adequate  evidence.  It  is  denied  by 
the  answer,  and  the  answer  has  not  been  overthrown  by  any  adequate 
proof  whatever,  for  it  does  not  matter  at  all  that  the  plaintiff  now 
says  that  she  supposed  at  the  time  of  the  new  contract  that  Leisen- 
ring was  alive.  That  does  not  prove  any  mutual  mistake  of  the  par- 
ties. She  admits  that  she  had  no  knowledge  whatever  upon  the  sub- 
ject, and  that  therefore  she  could  not  have  acted  under  any.  The 
fact  is,  as  is  shown  by  all  the  evidence,  that  both  parties  acted  in 
perfect  good  faith  ;  that  both  were  equally  ignorant  of  the  facts,  and 
that  the  contract  for  a  new  paid-up  policy  and  the  surrender  of  the 
old  one  was  deliberately  and  fairly  entered  into  by  both  parties,  and 
in  full  view  of  all  contingencies  which  might  subsequently  appear. 
Under  such  circumstances  a  contract  deliberately  and  fairly  entered 
into  ought  not  to  be  ripped  to  pieces  and  blown  away  under  the  pre- 
tence of  an  equity  which  does  not  exist.  We  are  of  opinion  that  the 
master  erred  in  his  findings  of  the  facts,  and  his  conclusions  are 
therefore  e^•roneous. 

'  3  S.  &  R.  331. 
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"  Ordered  [that  the  exceptions  to  the  master's  report  be  sustained  ; 
that  the  report  be  set  aside,  and  that  the  plaintiffs  bill  be  dismissed, 
the  plaintiff  to  pay  the  costs]." 

Errors  assigned  were,  that  the  court  below  erred  (i)  in  holding 
that  the  defendants  have  put  in  such  an  answer  in  which  they  cate- 
gorically deny  the  statements  averred  in  the  amended  bill  ;'.... 
(2-4)  in  holding  as  in  the  portions  of  the  opinion  in  brackets,  quot- 
ing them  ;  (5)  in  dismissing  the  bill  ;  (6)  in  not  confirming  the  mas- 
ter's report  and  dismissing  the  exceptions. 

William  W.  For/er,  Frederick  J.  Geigcr  with  him,  for  appellant. 

H.  Hazelhurst  for  appellee. 

Opinion  by  Mr.  Justice  Sterrett,  February  13,  1893  : 

When  this  cause  was  here  two  years  ago  on  appeal  from  decree 
sustaining  the  general  demurrer  and  dismissing  the  bill,  an  amend- 
ment, for  the  purpose  of  clearly  expressing  what,  at  most,  was  only 
implied,  was  moved  and  allowed  at  bar  by  adding  to  fifth  paragraph 
of  the  bill  these  words  :  "  Both  of  the  parties  acting  in  respect  to  the 
transaction  on  the  basis  that  the  said  Leisenring  was  then  alive." 
That  defect  in  the  bill,  however,  did  not  appear  to  be  the  ground  on 
which  the  demurrer  was  sustained  in  the  court  below.  The  plain- 
tiff's equity,  grounded  on  averments  of  fact  contained  in  the  bill  and 
admitted  by  the  pleading,  was  then  fully  considered  and  emphatically 
sustained  in  a  clear  and  convincing  opinion,  by  our  Brother  Williams, 
reported  in  140  Pa.  201.  The  decree  was  accordingly  reversed  and 
record  remitted  with  direction  that  defendant  plead  or  answer,  etc. 

After  full  consideration  of  the  facts  and  circumstances,  the  opinion 
referred  to  concluded  thus  :  "  Upon  these  facts,  if  the  attention  of 
the  learned  judge  had  not  been  diverted  from  them,  we  feel  sure  he 
would  have  reached  the  same  conclusion  that  we  have  reached,  that 
it  would  be  grossly  inequitable  to  hold  the  plaintiff  to  a  bargain  made 
under  the  influence  of  a  mistake  of  fact  like  that  before  us.  This 
mistake  the  demurrer  admits.  If  there  had  been  any  circum- 
stance which  the  defendant  could  have  set  up  to  show  that  a  correc- 
tion of  this  mistake,  at  this  time,  would  be  inequitable,  it  should  have 
been  shown  to  the  court  by  answer.  If  such  circumstances  do  exist, 
they  may  yet  be  presented,  as  the  case  goes  back  to  enable  the  de- 
fendant to  take  defense  upon  the  merits." 

But,  whether  the  answer  be  regarded  as  responsive  or  not,  the 
proofs  were  quite  sufficient  to  warrant  the  learned  master  in  finding, 
as  he  did,  the  truth  of  every  material  averment  in  the  bill.  His  find- 
ings  of  fact  are  in  strict  accord  with  the  uncontradicted  testimony, 

^  So  much  of  the  opinion  as  relates  to  this  question  has  been  omitted. — Ed. 
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and  his  conclusions  of  law  are  so  manifestly  correct  that  his  report 
should  have  been  unhesitatingly  approved  and  decree  made  in  ac- 
cordance therewith.  No  testimony,  either  written  or  oral,  was  intro- 
duced by  or  on  behalf  of  the  defendant.  All  the  material  facts,  on 
which  plaintiff's  equity  is  grounded,  were  as  clearly  and  conclusively 
established  as  if  they  had  been  admitted  by  answer  or  by  demurrer 
to  the  bill  ;  so  that  practically  we  have  now  before  us  substantially 
the  same  questions  that  were  fully  considered  and  determined  when 
the  case  was  here  before.  In  that  appeal,  the  fourth  and  fifth  speci- 
fications of  error  are  quotations  from  opinion  of  the  learned  president 
of  the  court  below,  dismissing  the  bill,  wherein,  speaking  of  the  new 
contract,  he  says  : 

4.  "  It  was  not  a  contract  induced  by  a  mistake  about  facts,  but  a 
contract  made  in  view  of  doubtful  facts  and  because  of  the  doubtful 
facts." 

5.  "  It  was  in  the  nature  of  a  compromise  founded  upon  the  doubts 
which  existed,  not  upon  any  mistake  of  the  facts." 

In  this  appeal,  the  third  specification,  quoted  from  opinion  of  same 
learned  judge  again  dismissing  the  bill,  is  that  "  the  new  contract  was 
not  a  contract  induced  by  mutual  mistake  about  the  facts,  but  a  con- 
tract made  in  view  of  doubtful  facts  and  because  of  the  doubtful 
facts  " 

The  second  specification,  in  this,  is  in  effect  the  same  as  the  fifth 
in  the  former  appeal. 

These  propositions  go  to  the  very  heart  of  the  plaintiff's  case. 
They  substantially  involve  the  only  cardinal  questions  that  are  or 
ever  have  been  in  it  and  about  which  there  is  the  slightest  room  for 
doubt.  They  are  the  very  questions  that  were  considered  and  de- 
cided by  this  court  when  the  case  was  here  before.  That  clearly  ap- 
pears in  the  opinion,  wherein,  after  reciting  the  facts  averred  in  the 
bill,  it  is  said  : 

"  The  case  presented  on  these  facts  was  that  of  a  contract  entered 
into  under  the  influence  of  a  mutual  mistake,  and  a  claim  for  relief 
from  such  contract.  The  mistake  was  in  relation  to  the  fact  of  Leisen- 
ring's  death.  Both  parties  evidently  supposed  and  acted  on  the  sup- 
position that  he  was  alive,  and  that  the  annual  premiums  upon  his 
life,  which  had  become  burdensome  to  Mrs.  Riegel,  must  be  continued 
indefinitely  until  his  death  should  take  place.  As  it  had  become 
difficult  for  her  to  pay  these  premiums,  the  only  way  in  which  she 
could  be  relieved  from  them  was  to  surrender  her  policy  and  accept 
a  paid-up  policy  for  such  smaller  sum  as  the  premiums  already  paid 
would  purchase.  Rather  than  take  the  risk  of  losing  the  entire 
amount  of  the   policy,  by  her  inability  to  keep  up  the  annual  pay- 
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nicnts,  slic  surrendered  her  policy  for  six  thousand  dollars  and  ac- 
cepted in  lieu  of  it  a  paid-up  policy  for  two  thousand  five  hundred 
dollars.  This  was  the  contract  she  made  while  in  ignorance  of  Lei- 
senring's  death.  At  the  time  she  made  it  she  was  already  relieved 
from  the  burdensome  premiums,  and  the  entire  amount  of  the  policy 
was  honestly  due  her  from  the  company.  What  was  the  effect  of  the 
mistake  upon  her?  Simply  to  take  from  her  the  difference  between 
the  two  policies  and  give  her  absolutely  nothing  for  it.  She  surren- 
dered a  policy  for  six  thousand  dollars,  on  which  the  liability  of  the 
company  was  already  fixed,  and  received  one  for  two  thousand  five 
hundred  dollars  to  secure  relief  from  a  burden  already  removed.  The 
company  parted  with  nothing.  She  secured  nothing.  The  whole 
transaction  was  a  mistake,  and,  if  the  decree  of  the  court  stands,  the 
result  will  be  to  take  three  thousand  five  hundred  dollars  from  Mrs. 
Riegel  and  give  it  to  the  insurance  company. 

"  These  facts  seem  to  us  to  present  a  clear  and  a  strong  case  for 
equitable  relief,  so  strong,  indeed,  that  a  mere  statement  of  them  is  the 
only  argument  necessary  for  its  support.  The  duty  of  a  chancellor 
to  relieve  in  cases  of  mutual  mistake  is  so  well  settled  that  no  cita- 
tion of  authorities  can  be  needed 

"The  learned  judge,  who  heard  this  case  in  the  court  below  and 
who  is  thoroughly  familiar  with  the  principle  to  which  we  have  re- 
ferred, seems  to  have  been  misled  in  regard  to  the  facts  set  up  in  the 
bill.  He  treats  the  arrangement  made  between  Mrs.  Riegel  and  the 
company  on  the  20th  of  March  as  a  compromise  of  a  claim  against 
the  company  for  the  alleged  death  of  Leisenring,  which  Mrs.  Riegel 
was  unable  to  establish,  because  unable  to  show  the  death.  As  the 
fact  of  the  death,  and  the  consequent  liability  of  the  company  on  the 
policy,  were  uncertain,  it  was  a  case  for  the  application  of  the  doc- 
trine that  the  adjustment  of  a  doubtful  claim  constituted  a  valid  con- 
sideration for  the  surrender  of  the  policy,  and  the  acceptance  of  the 
new  one,  and  upon  this  theory  the  decree  was  entered.  But  it  no- 
where appears  that  Mrs.  Riegel  made  any  claim  on  the  company,  or 
supposed  that  she  had  any.  She  was  asking  relief  from  future  pay- 
ments of  premiums  on  a  policy  on  which  she  supposed  future  pay- 
ments would  have  to  be  made,  and  to  get  this  relief  she  was  willing 
to  sacrifice  more  than  one-half  of  the  sum  insured.  The  company 
was  willing,  in  consideration  of  the  large  reduction  of  its  liability,  to 
give  her  a  policy  for  what  her  payments  would  purchase,  and  relieve 
her  in  future.  This  is  an  exchange  often  made,  and  adjusted  by  well- 
settled  rules.  It  was  a  compromise  of  nothing.  We  do  not  doubt 
the  correctness  of  the  rule  applied  by  the  learned  judge  in  cases  to 
which  it  is  fairly  applicable,  but  this  is  not  one  of  them.     The  plain- 
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tiff  distinctly  avers  that  she  did  not  know  of  the  death  of  Leisenring 
until  some  ten  days  after  the  exchange  of  policies  was  effected,  and 
that  '  both  parties  to  the  transaction  were  acting,  in  respect  thereto, 
on  the  basis  that  Leisenring  was  alive.'  She  distinctly  avers  that  the 
object  of  the  arrangement  was  to  secure  relief  for  herself  from  the  in- 
definite payment  of  premiums  that  had  become  burdensome  to  her, 
that  the  new  policy  was  accepted  for  that  reason,  and  the  old  one 
surrendered  at  a  time  when,  had  she  known  the  fact,  she  was  entitled 
to  demand  the  entire  sum  upon  which  she  had  so  long  and  so  steadily 
paid  the  burdensome  premiums." 

Little,  if  anything,  can  be  profitably  added  to  what  is  so  clearly 
and  forcibly  said,  in  the  foregoing  quotations,  in  support  of  our 
former  decree. 

The  error  into  which  the  learned  judge  of  the  common  pleas  ap- 
pears to  have  unintentionally  fallen  in  the  outset,  and  to  which  he 
seems  to  cling  so  pertinaciously,  is  not  so  much  in  regard  to  the  well- 
settled  principles  of  equity,  upon  which  relief  is  granted  in  cases  of 
mutual  ignorance  or  mistake  of  material  facts,  as  in  the  construction 
which  he  put  upon  the  undisputed  acts  and  declarations  of  the  par- 
ties to  this  contention  and  the  circumstances  connected  therewith. 

Sufficient  reference  to  those  principles  is  made  in  our  former  opin- 
ion ;  but  it  may  not  be  amiss  to  revert  to  some  of  them.  The  general 
rule  is  that  an  act  done  or  a  contract  made,  under  a  mistake  of  a  ma- 
terial fact,  is  voidable  and  relievable  in  equity.  The  fact  must,  of 
course,  be  material  to  the  act  or  contract ;  for  though  there  may  be 
an  accidental  mistake  or  ignorance  of  the  fact,  yet,  if  the  act  or  con- 
tract is  not  materially  affected  by  it,  relief  will  not  be  granted.  Thus, 
A  buys  from  B  an  estate  to  which  the  latter  is  supposed  to  have  an 
unquestionable  title.  It  turns  out,  upon  due  investigation  of  the  facts 
— unknown  at  the  time  to  both  parties — that  B  has  no  title  (as  if 
there  be  a  nearer  heir  than  B,  who  was  supposed  to  be  dead  but  is, 
in  fact,  living) ;  in  such  a  case  equity  would  relieve  the  purchaser  and 
rescind  the  contract.  But  suppose  A  buys  from  B  an  estate  the 
location  of  which  was  well  known  to  each  of  them,  and  they  mutually 
believed  it  contained  twenty  acres,  when  in  fact  it  contained  only 
nineteen  and  three-quarter  acres,  and  the  difference  would  not  have 
varied  the  purchase  in  view  of  either  party  ;  in  such  a  case  the  mis- 
take would  not  be  ground  for  rescission  of  the  contract.*  It  makes 
:  o  difference  in  application  of  the  principle,  that  the  subject-matter 
oi"  the  contract  be  known  to  both  parties  to  be  liable  to  a  contingency 
v/hich  may  destroy  it  immediately  ;  for  if  the  contingency  has — un- 

'  I  Story's  Eq.  Jur.  §§  140,  141. 
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known  to  the  parties  -already  happened,  the  contract  will  be  avoided 
.-as  founded  on  a  mutual  mistake  of  a  matter  constituting  the  basis  of 
the  contract.'  The  principle  is  illustrated  by  familiar  examples,  em- 
ployed by  text  writers,  thus  :  A  agrees  to  buy  a  certain  horse  from 
B.  It  turns  out  that  the  horse  is  dead  at  the  time  of  the  bargain, 
though  neither  party  was  then  aware  of  the  fact.  The  agreement  is 
void. 

A  agrees  to  buy  a  house  belonging  to  B.  The  house  was  pre- 
viously destroyed  by  fire,  but  the  parties  dealt  in  ignorance  of  that 
fact.  The  contract,  not  being  for  sale  of  the  land  on  which  the  house 
stood,  was  not  enforceable.  So,  too.  A,  being  entitled  to  an  estate 
for  the  life  of  B,  agreed  to  sell  it  to  C.  B  was  dead,  but  both  par- 
ties were  ignorant  of  the  fact.     The  agreement  was  avoided. 

For  similar  reason  a  life  insurance  cannot  be  revived  by  payment 
of  a  premium,  within  the  time  allowed,  for  that  purpose,  by  the  orig- 
inal contract,  but  after  the  life  had  dropped,  unknown  to  both  insurer 
and  assured,  although  it  was  in  existence  when  the  premium  became 
due,  and  although  the  insurer  has  waived  proof  of  the  party's  health, 
"which  by  the  terms  of  the  renewal  it  might  have  required  ;  the  waiver 
applies  to  the  proof  of  health,  not  to  the  fact  of  his  being  alive.' 

Mr.  Pollock,  in  his  excellent  treatise  on  the  "  Principles  of  Con- 
tract," *44i,  states  the  general  principle  thus  :  "An  agreement  is  void 
if  it  relates  to  a  subject-matter  (whether  a  material  subject  of  owner- 
ship or  a  particular  title  or  right)  contemplated  by  the  parties  as  ex- 
isting, but  which  in  fact  did  not  exist."  This  is  followed  by  an  inter- 
esting discussion  of  the  subject,  with  numerous  illustrations  of  the 
principles  involved.^  In  many  of  the  cases,  prominence  is  given  to 
failure  of  consideration  resulting  from  mutual  mistake  or  ignorance 
of  material  facts,  but  entire  failure  of  consideration  is  not  an  essential 
ingredient  in  any  case. 

It  cannot  be  doubted  that  in  exchanging  the  old  for  the  new  policy 
both  parties  acted  on  the  basis  that  Leisenring  was  then  alive.  Their 
every  act  in  the  transaction  was  predicated  of  that  as  an  assumed 
fact.  The  new  policy  like  the  old  one  was  a  risk  on  a  life  assumed 
to  be  then  in  being.  The  difference  between  them  was  that  the  one 
carried  with  it  an  obligation  on  the  part  of  the  holder  to  pay  annual 
premiums  during  the  life  of  Leisenring  ;  the  other  exempted  her  from 
that    obligation.      She    purchased    that   exemption   by  surrendering 

'  I  Story's  Eq.  Jur.  §§  143a  and  143d. 

'^  Pritchard  v.  Merchants'  Life  Assurance  Society,  3  C.  B.,  N.  S.  622. 

'See  Cochrane  v.  Willis,  i  Ch.  58  ;  Alien  v.  Hammond,  11  Peters  71  ;  Hitch- 
cock V.  Giddings,  4  Price  135  ;  Hore  v.  Becher,  12  Simons  465  ;  Couturier  v. 
Hastie,  5  H.  L.  C.  673. 
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seven-twelfths  of  the  original  insurance,  or  $3,500.  If  the  exchange 
was  not  made  on  the  assumption  by  both  parties  that  Leisenring  was 
then  alive,  the  company  stultified  itself  by  issuing  a  paid-up  policy  on 
the  life  of  one  who  was  then  in  his  grave  ;  and  the  plaintiff  was  guilty 
of  the  supreme  folly  of  paying  $3,500  for  exemption  from  liability 
which,  by  the  previous  death  of  Leisenring,  had  ipso  facto  ceased.  In 
other  words,  at  the  time  the  exchange  of  policies  was  made,  the  plain- 
tiff had  a  perfectly  valid  claim  upon  the  defendant  for  the  full  amount 
of  the  insurance,  $6,000,  and  surrendered  $3,500  of  that  to  secure 
exemption  from  a  liability  that  had  ceased  to  exist ;  but  she  and  the 
company  were  both  at  that  time  ignorant  of  the  fact  that  the  life,  on 
which  the  original  risk  was  taken,  had  previously  dropped.  The  sup- 
posed element  of  doubt  as  to  whether  Leisenring  was  then  dead  or 
not  never  entered  into  the  contemplation  of  either  party  ;  nor  did  it 
form  any  part  of  the  consideration  for  exchange  of  policies.  The 
positive  and  uncontradicted  proof  by  the  actuary  of  the  company 
was  that  the  amount  of  the  paid-up  policy  was  ascertained  and  fixed, 
according  to  the  established  rules  of  the  company,  at  the  very  sum 
that  would  have  been  required  if  Leisenring  had  been  personally 
present  in  the  office  when  the  terms  of  exchange  were  settled.  The  cen- 
tral fact,  underlying  the  transaction  and  to  which  every  circumstance 
connected  therewith  clearly  points,  was  the  assumption  by  both  parties 
that  Leisenring  was  then  in  full  life.  When  last,  theretofore,  heard 
from  he  was  alive,  and  the  presumption  was  that  he  continued  to 
live.  In  the  absence  of  any  knowledge  to  the  contrary,  it  was  quite 
natural  and  reasonable  that  the  parties,  in  making  the  exchange, 
should  act  upon  that  presumption  and  assume,  as  they  evidently  did, 
that  he  was  still  alive.  Of  course,  they  could  not  know  positively  that 
he  was  then  alive,  any  more  than  any  one  can  certainly  know  that  a 
friend  from  whom  he  is  far  separated  by  distance  is  now  living.  In 
view  of  the  undisputed  facts  as  to  the  acts  of  both  parties,  and  every- 
thing connected  with  the  transaction,  it  would  be  wholly  unreason- 
able and  unwarranted  to  held  that  the  parties  treated  upon  the  basis 
that  the  fact  which  was  the  subject  of  their  agreement  was  doubtful, 
or  that  the  contract  was  made  "  in  view  of  doubtful  facts  and  because 
of  the  doubtful  facts."  In  the  light  of  the  proofs,  upon  which  the 
findings  of  the  master  are  based,  and  of  all  the  circumstances,  the 
acts  of  the  parties  are  not  susceptible  of  any  such  construction  as  has 
been  put  upon  them  by  the  learned  judge  of  the  common  pleas.  In 
short,  the  facts,  established  by  the  uncontradicted  proofs  and  found 
by  the  master,  are  essentially  the  same  as  those  admitted  by  the  de- 
murrer and  upon  which  our  former  decree  was  based.  Certainly 
they  are  not  less  favorable  to  the  plaintiff  now  than  then.     It  there- 
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fore  appears  to  us  that  a  proper  consideration  of  the  orderly  admin- 
istration of  justice  should  have  resulted  in  a  decree  in  accordance 
with  the  views  expressed  in  our  former  opinion. 

This  proceeding  is  not  grounded  upon  a  previous  rescission  of  the 
agreement  under  which  the  exchange  of  policies  was  made,  but  is  for 
the  purpose  of  enforcing  a  rescission  by  decree  of  this  court,  etc. 

It  is  therefore  adjudged  that  the  decree  of  the  Court  of  Common 
Pleas  be  reversed  and  set  aside  and  exceptions  to  master's  report 
dismissed;  and  it  is  now  adjudged  and  decreed  that  the  contract, 
under  which  said  exchange  of  insurance  policies  was  made,  be  re- 
scinded, that  the  paid-up  policy  for  twenty-five  hundred  dollars  be 
surrendered  and  cancelled,  and  that  the  original  policy  of  insurance 
be  reinstated,  as  of  date  of  its  surrender  ;  and  it  is  further  adjudged 
and  decreed  that  the  defendant  company  pay  to  the  plaintiff  the  sum 
of  six  thousand  dollars  ($6,000),  with  interest  from  October  4,  1889, 
and  also  all  the  costs  of  this  proceeding. 

Mr.  Chief  Justice  Paxson  :  I  dissent,  and  would  affirm  the  de- 
cree upon  the  clear  and  able  opinion  of  the  learned  judge  below. 

Mr.  Justice  Mitchell  :  I  concur  with  the  Chief  Justice  in  his 
dissent. 

CHRISTIAN   F.  A.  DAMBMANN,  Respondent,  v.    HERMAN 
SCHULTING,  Appellant. 

In  the  Court  of  Appeals  of   New  York,  November  12,  1878, 

\Reported  in  75  h^ew  York  Reports  55.] 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  affirming  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term.' 

This  action  was  brought  to  set  aside  a  release  under  seal,  and  to 
recover  a  balance  alleged  to  be  due  plaintiff  for  money  loaned  de- 
fendant by  the  firm  of  C.  F.  Dambmann  &  Co.,  of  which  firm  plain- 
tiff was  a  partner,  and  to  whose  rights  he  succeeded. 

The  facts  are  set  forth  sufficiently  in  the  opinion. 

C.  Bainbridge  Stnith  for  appellant. 

William  IVatsofi  for  respondent. 

Earl,  J..  Prior  to  1866  the  defendant  had  for  many  years  been  a 
merchant  extensively  engaged  in  business  in  the  city  of  New  York. 
In  February  of  that  year  he  had  become   financially  embarrassed, 

'  Reported  below,  12  Hun  i. 
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and  contemplated  an  assignment  for  the  benefit  of  his  creditors.  He 
was  finally  dissuaded  from  making  an  assignment  by  the  promise  of 
his  creditors  to  loan  him  the  sum  of  ^100,000  to  aid  him  in  meeting 
his  obligations.  There  was  evidence  tending  to  show  that  the  sums 
thus  to  be  loaned  were  to  be  repaid  when  he  became  able  ;  but  he 
testified  that  it  was  to  be  optional  for  him  to  repay  them,  in  case  he 
paid  the  debts,  which  he  then  owed,  in  full.  The  court  at  Special 
Term  found  that  the  arrangement  was  that  he  was  to  repay  these 
sums  when  he  became  able.  In  pursuance  of  this  arrangement  the 
firm  to  which  plaintiff  belonged,  and  to  whose  rights  he  had  suc- 
ceeded, loaned  defendant  $10,000.  On  the  seventh  day  of  March, 
1867,  defendant  had  paid  in  full  all  the  debts  he  owed  when 
the  money  was  loaned  to  him,  and  then,  at  his  request,  all  the  cred- 
itors who  made  the  loans  executed  and  delivered  to  him  an  instru- 
ment, of  which  the  following  is  a  copy,  to  wit :  "  We,  the  under- 
signed, agree,  in  consideration  of  one  dollar  paid  to  us,  to  discharge 
H.  Schulting  from  the  legal  payment  of  the  money  loaned  to  him 
February  first,  1866,  said  Schulting  giving  his  moral  obligations  to 
refund  the  said  money,  in  part  or  whole,  as  his  means  will  allow  in 
future."  This  was  not  a  sealed  instrument,  and  was  executed  upon 
the  request  of  the  defendant,  upon  the  claim  by  him  that  he  had  done 
as  he  had  agreed  when  the  money  was  advanced  to  him.  It  was  the 
clear  intention  of  the  parties,  by  this  instrument,  to  discharge  the  de- 
fendant from  all  legal  obligation  to  pay  the  money  advanced,  leaving 
an  obligation  simply  binding  upon  his  conscience,  but  not  enforceable 
at  law,  to  pay  when  he  became  able,  in  whole  or  in  part.  If  this  in- 
strument had  been  under  seal  or  based  upon  a  sufficient  considera- 
tion, no  proceedings  in  law  or  equity  could  have  been  thereafter  taken 
to  enforce  payment  against  the  defendant. 

But  according  to  the  finding  of  the  Special  Term,  before  the  exe- 
cution of  this  instrument,  the  defendant  was  legally  liable  to  pay 
when  he  became  able,  and  this  liability  was  not  discharged  by  this 
instrument,  for  the  simple  reason  that  it  was  not  based  upon  any 
consideration.  It  was  not  in  the  nature  of  a  composition  of  a 
debtor  with  his  creditors,  and  cannot  be  sustained  upon  the  princi- 
ples applicable  to  composition  agreements.  It  does  not  even  appear 
that  each  creditor  signed  it  upon  the  consideration  that  other  cred- 
itors would  also  sign  it.  It  was  a  mere  agreement  to  discharge  debts 
without  payment,  and  such  an  agreement  cannot  be  upheld. 

Down  to  this  period  of  time  there  is  no  claim  that  there  was  any 
fraud  or  mistake  which  influenced  the  conduct  of  the  plaintiff  and 
the  other  creditors;  and  the  position  of  the  plaintiff  and  the  defend- 
ant was  as  follows  :  "  While  the  plaintiff  could  legally  enforce  the 
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payment  of  the  $10,000  (the  defendant  being  able  to  pay),  he  was 
under  a  moral  obligation  not  to  do  so;  and  the  defendant,  intending 
not  to  be  legally  bound  to  pay,  was  yet  under  both  a  legal  and  moral 
obligation  to  pay. 

The  defendant  continued  in  business  until  August,  1868,  when,  on 
account  of  failing  health  and  despondency,  he  sold  out  his  whole 
stock  of  goods  to  the  firm  of  H.  &  A.  Strousburgh  &  Co.  for  the  sum 
of  $225,000,  they  agreeing  to  pay  the  most  of  that  sum  upon  certain 
of  his  debts,  and  also  to  pay  him  one-third  of  what  the  goods  should 
sell  for  above  the  sum  of  $275,000.  The  value  of  the  goods  was  not 
known  to  the  defendant  or  his  vendees,  and  there  is  no  claim  that 
this  sale  was  not  made  in  good  faith.  Soon  after  this  sale,  the  plain- 
tiff, having  heard  thereof,  called  upon  the  defendant,  and  was  duly 
informed  of  the  sale  and  the  terms  thereof,  and  of  the  amount  of  his 
property  at  that  time  aside  from  his  interest  in  the  one-third  of  the 
surplus.  As  to  that  one-third,  the  defendant  informed  him  that  that 
was  not  worth  much,  and  that  he  had  offered  to  sell  it  for  $18,000  or 
$20,000.  There  is  no  evidence  or  claim  that  in  this  conversation  the 
defendant  made  any  intentional  misstatement.  He  had  offered  to 
several  parties  to  sell  his  one-third  interest  for  the  sum  named, 
and  there  is  no  evidence  that  he  then  believed  it  to  be  worth  more. 
He  actually  made  an  arrangement  to  sell  it  for  $20,000  to  one  Von 
Keller.  A  few  days  after,  however,  he  repudiated  this  arrangement, 
but  Von  Keller  claimed  it  was  valid. 

Defendant's  vendees  went  on  and  sold  the  goods,  and  they  brought 
$576,981  ;  and  his  one-third  interest  amounted  to  about  $100,000. 
The  defendant  knew  as  early  as  the  eighth  day  of  October,  1868,  that 
goods  to  the  amount  of  $400,000  had  been  sold,  and  that  some  yet 
remained  to  be  sold.  On  the  last-named  day  he  went  to  the  plaintiff 
and  said  to  him  that  he  understood  that  the  previous  paper  signed  by 
him — the  discharge  above  set  out — was  not  a  legal  release,  because 
he  had  not  paid  anything  on  account  of  the  $10,000,  and  he  wanted 
to  know  if  the  plaintiff  would  sign  a  legal  release  upon  payment  of 
$5,000.  The  plaintiff  said  he  would.  Nothing  more  was  said,  and 
defendant  paid  him  $5,000  ;  and  then  the  plaintiff  executed  to  him, 
under  seal,  a  full  and  absolute  discharge  from  all  liability.  This 
action  was  brought  to  set  aside  this  release  and  to  recover  the  balance 
of  the  $10,000. 

The  plaintiff  seeks  to  impeach  this  release  on  account  of  fraud,* 

'  So  much  of  the  case  as  relates  to  this  question  should  be  reserved  for  con- 
sideration in  connection  with  the  cases  under  Section  II.,  discussing  the  ques- 
tion of  fraud.  — Ed. 
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and  the  court  at  Special  Term  decided  in  plaintiff's  favor  that  the 
release  was  inoperative,  as  obtained  by  misrepresentation  and  con- 
cealment of  material  facts.  The  court  did  not  find  that  there  was 
any  fraudulent  misrepresentation,  and  there  was  none  in  fact.  So 
far  as  I  can  discover,  there  was  no  misrepresentation  of  any  kind. 
Neither  did  the  court  find  that  there  was  any  fraudulent  concealment 
of  any  facts  ;  and  there  was  no  evidence  to  justify  such  a  finding. 
The  plaintiff  had  executed  a  discharge  of  his  claim,  which  was  ille- 
gal, and  the  defendant  went  to  him  and  informed  him  of  this  fact, 
and  stated  that  he  wanted  a  legal  release,  and  that  he  would  pay  him 
$5,000  if  he  would  give  it ;  and  he  gave  it.  He  stated  to  the  plain- 
tiff that  he  was  not  discharged,  that  he  wanted  to  be,  and  the  plain- 
tiff discharged  him.  He  made  no  statement  and  used  no  artifice  to 
throw  him  off  his  guard  or  to  entrap  or  mislead  him.  There  was 
no  reluctance  on  the  part  of  the  plaintiff,  and  the  defendant  had  no 
reason  to  suppose  there  would  be,  as  the  plaintiff  had  already  agreed 
in  writing  to  discharge  him.  The  prior  instrument  shows  that  it  was 
the  understanding  of  the  parties  that  the  defendant  should,  so  far  as 
concerned  any  legal  liability,  have  just  such  a  discharge. 

The  claim,  under  these  circumstances,  is  that  the  defendant  was 
bound  to  disclose  to  the  plaintiff  the  change  in  his  pecuniary  circum- 
stances since  the  prior  conversation  in  August,  above  alluded  to,  and 
that  he  had  no  right  to  leave  him  under  the  erroneous  impression  oc- 
casioned by  that  conversation.  It  must  be  borne  in  mind  that  the 
declarations  made  by  the  defendant  in  that  conversation  were  made 
in  entire  good  faith,  and  that  they  were  not  made  in  any  business 
transaction  with  the  plaintiff,  and  that  they  had  no  reference  to  or 
connection  with  the  release.  The  plaintiff,  in  executing  the  release, 
had  no  right  to  rely  upon  them. 

The  general  rule  is,  that  a  party  engaged  in  a  business  transaction 
with  another  can  commit  a  legal  fraud  only  by  fraudulent  misrepre- 
sentations of  facts,  or  by  such  conduct  or  such  artifice  for  a  fraudu- 
lent purpose  as  will  mislead  the  other  party  or  throw  him  off  his 
guard,  and  thus  cause  him  to  omit  inquiry  or  examination  which  he 
would  otherwise  make.  A  party  buying  or  selling  property,  or  exe- 
cuting instruments,  must  by  inquiry  or  examination  gain  all  the 
knowledge  he  desires.  He  cannot  proceed  blindly,  omitting  all  in- 
quiry and  examination,  and  then  complain  that  the  other  party  did 
not  volunteer  all  the  information  he  had.  Such  is  the  general  rule. 
But  there  are  exceptions  to  this  rule.  Where  there  is  such  a  relation 
of  trust  and  confidence  between  the  parties  that  the  one  is  under 
some  legal  or  equitable  obligation  to  give  full  information  to  the  other 
party — information  which  the  other  party  has  a  not  merely  in  foro  con- 
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scicntiiC,  hwK  juris  el  de  jure,  to  have,  then  the  withholding  of  such  in- 
formation purposely  may  be  a  fraud' 

It  is  not  always  easy  to  define  when  this  relation  of  trust  and  con- 
fidence exists;  and  no  general  rule  can  be  formulated  by  which  its 
existence  can  be  known.  It  is  sufficient  for  this  case  to  say  that  it 
did  not  exist  here.  The  defendant  had  no  reason  to  make  the  dis- 
closure which  it  is  claimed  he  should  have  made,  and  the  plaintiff 
had  no  right  to  expect  it.  The  defendant  had  no  reason  to  suppose 
that  the  plaintiff  would  be  under  the  influence  of  the  casual  conver- 
sation which  was  had  some  two  months  before.  And  further,  if  the  de- 
fendant thought  upon  the  subject,  he  had  no  reason  to  suppose  that 
if  he  stated  all  the  facts  within  his  knowledge  it  would  prevent  the 
plaintiff  from  giving  a  discharge  which  he  had  agreed  to  give.  While 
he  would  have  stated  that  unexpectedly  his  share  in  the  proceeds  of  the 
goods  was  much  larger  than  $20,000,  yet  he  would  also  have  stated 
that  he  had  contract«ed  to  sell  the  share  for  $20,000,  and  that  the  ven- 
dee claimed  to  hold  him  to  the  contract.  That  the  claim  was  a  seri- 
ous one  is  shown  by  the  fact  that  in  January,  1869,  Von  Keller  sued 
him,  and  in  April,  1870,  after  a  trial  before  a  referee,  sustained  the 
contract  and  recovered  a  judgment  for  upward  of  $100,000,  which 
defendant  was  able  to  defeat  finally  only  after  a  litigation  of  several 
years  and  a  decision  by  this  court.*  In  October,  1868,  the  defend- 
ant could  have  informed  the  plaintiff  what  his  interest  in  the  proceeds 
of  the  goods  was,  subject  to  the  chances  of  a  litigation,  but  what  it 
was  actually  worth  no  one  could  then  have  told. 

Without  therefore  questioning  the  facts  found  by  the  court  at  Spe- 
cial Term,  we  are  of  opinion  that  there  was  error  in  the  legal  conclu- 
sion that  plaintiff  was  entitled  to  any  relief  on  account  of  fraud. 

It  is  further  claimed  that  the  plaintiff  ought  to  be  entitled  to  relief 
on  account  of  mistake.  He  testified  that  he  would  not  have  executed 
the  release  if  he  had  known  the  defendant's  financial  condition. 
But  as  already  shown,  the  defendant  w^as  in  no  way  responsible  for 
his  ignorance,  and  was  under  no  legal  or  equitable  obligation  to  dis- 
close the  facts  as  to  his  pecuniary  circumstances.  The  plaintiff 
could  have  learned  the  facts  by  inquiry  of  the  defendant  or  his  ven- 
dees. There  was  no  mistake  as  to  any  fact  intrinsic  to  the  release. 
Plaintiff  knew  that  the  defendant  had  not  been  legally  discharged 
from  his  liability,  and  that  for  the  $5,000  he  was  to  give  him  an  abso- 
lute release;  and  he  gave  him  just  such  a  release  as  he  intended  to. 
There  was  no  mistake  of  any  intrinsic  fact  essential  to  the  contract 

'  Story's  Eq.  Jur.,  §§  207  et  seq.;  Hadley  v.  Clinton  County  Importing  Co., 
13  Ohio  St.  R.  502  ;  Bench  v.  Sheldon,  14  Barb.  66  ;  Paul  v.  Hadley,  23  id. 
521.  «5o  N.  Y.  108. 
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or  involved  therein.  The  defendant's  financial  condition  was  an  ex- 
trinsic fact,  which  might  have  influenced  the  plaintiffs  action  if  he 
had  known  it.  But  ignorance  of  or  mistake  as  to  such  a  fact  is  not 
ground  for  affirmative  equitable  relief.  The  following  illustrations  of 
mistakes  as  to  intrinsic  facts  essential  to  contracts,  against  which 
courts  of  equity  will  relieve,  are  found  in  the  books  :  A  buys  an 
estate  of  B,  to  which  the  latter  is  supposed  to  have  an  unquestionable 
title.  It  turns  out,  upon  due  investigation  of  the  facts,  that  B  has  no 
title  ;  in  such  a  case,  equity  will  relieve  the  purchaser  and  rescind  the 
contract.'  If  a  horse  should  be  purchased,  which  is  by  both  parties 
believed  to  be  alive,  but  is  at  the  time  in  fact  dead,  the  purchaser 
would,  upon  the  same  ground,  be  released  by  rescinding  the  con- 
tract.* If  a  person  should  execute  a  release  to  another  party  upon 
the  supposition,  founded  on  a  mistake,  that  a  certain  debt  or  annuity 
had  been  discharged,  although  both  parties  were  innocent,  the  release 
would  be  set  aside.'  If  one  should -execute  a  release  so  broad  in  its 
terms  as  to  release  his  rights  in  property,  of  which  he  was  wholly  ig- 
norant, and  which  was  not  in  contemplation  of  the  parties  at  the  time 
the  bargain  for  the  release  was  made,  a  court  of  equity  might  either 
cancel  the  release  or  restrain  its  application  as  intended."  On  the 
other  hand,  if  the  vendee  is  in  possession  of  facts  which  will  materi- 
rially  enhance  the  price  of  the  commodity  and  of  which  he  knows 
the  vendor  to  be  ignorant,  he  is  not  bound  to  communicate  those 
facts  to  the  vendor,  and  the  contract  will  be  held  valid.^  In  such  a 
case  the  facts  unknown  to  the  vendor  are  extrinsic  to  the  contract 
and  are  not  of  its  substance  ;  and  hence  there  is  no  ground  for  the 
interference  of  a  court  of  equity. 

It  is  clear  from  these,  and  other  illustrations  which  might  be  given, 
that  a  court  of  equity  will  not  give  relief  in  all  cases  of  mistake. 
There  are  many  extrinsic  facts  su-rrounding  every  business  transac- 
tion which  have  an  important  bearing  and  influence  upon  its  results. 
Some  of  them  are  generally  unknown  to  one  or  both  of  the  parties, 
and  if  known  might  have  prevented  the  transaction.  In  such  cases, 
if  a  court  of  equity  could  intervene  and  grant  relief,  because  a  party 
was  mistaken  as  to  such  a  fact  which  would  have  prevented  him  from 
entering  into  the  transaction  if  he  had  known  the  truth,  there  would 
be  such  uncertainty  and  instability  in  contracts  as  to  lead  to  much 
embarrassment.  As  to  all  such  facts,  a  party  must  rely  upon  his  own 
circumspection,  examination,  and  inquiry  ;  and  if  not  imposed  upon 

'  Bingham  v.  Bingham,  i  Vesey  126.         ^  Allen  v.  Hammond,  11  Peters  71. 
'  Hore  V.  Becher,  t2  Simons  465. 

■*  Cholmondeley  w.  Clinton,  2  Meriv.  352;    Dungers  v.  Angove,  2  Ves.  304. 
'  Laidlaw  v.  Organ,  2  Wheat.  178. 
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or  defrauded,  he  must  be  held  to  his  contracts.  In  such  cases  equity 
will  not  stretch  out  its  arm  to  protect  those  who  suffer  for  the  want  of 
vigilance. 

Judge  Story  lays  it  down  as  a  general  rule  "  that  mistake  or  ignor- 
ance of  facts  in  parlies  is  a  proper  subject  of  relief  only  when  it  con- 
stitutes a  material  ingredient  in  the  contract  of  the  parties,  and  disap- 
points their  intention  by  a  mutual  error  ;  or  where  it  is  inconsistent 
with  good  faith,  and  proceeds  from  a  violation  of  the  obligations 
which  are  imposed  by  law  upon  the  conscience  of  either  party.  But 
where  each  party  is  equally  innocent,  and  there  is  no  concealment  of 
facts  which  the  other  party  has  a  right  to  know,  and  no  surprise  or 
imposition  exists,  the  mistake  or  ignorance,  whether  mutual  or  uni- 
lateral, is  treated  as  laying  no  foundation  for  equitable  interference."  ' 

We  are  therefore  of  opinion  that,  upon  the  facts  disclosed  in  the  rec- 
ord before  us,  the  plaintiff  was  not  entitled  to  any  relief,  and  the  judg- 
ment must  be  reversed  and  a  new  trial  granted,  costs  to  abide  event. 

All  concur,  except  Miller,  J.,  not  voting. 

Judgment  reversed." 

'  Story's  Eq.  Jur.,  §  151. 

*  This  case  is  reported  on  a  second  appeal  as  follows  in  85  N.  Y.  622  : 

This  action  was  brought  to  set  aside  a  release  under  seal  of  an  indebtedness  for 
money  loaned  on  the  ground  of  fraud  and  mistake,  and  to  recover  a  balance 
alleged  to  be  due  thereon.  It  is  reported  upon  a  former  appeal  in  75  N.  Y.  55. 
The  trial  court  found  that  the  release  was  executed  without  any  mistake  on  the 
part  of  plaintiff,  and  without  any  misrepresentation  or  concealment  of  material 
facts  on  the  part  of  defendant.     The  court  here  say 

"  If  this  finding  is  not  inconsistent  with  the  findii/gof  certain  specific  facts 
which  followed  it,  and  is  supported  by  any  evidence,  it  is  conclusive  upon  this 
appeal.  We  must  take  it  as  true,  whatever  our  own  impressions  may  be,  and 
if  true,  it  is  decisive,  since  it  leaves  the  release  to  stand  as  a  complete  and  final 
bar.  No  representations  of  any  kind  were  made  in  October,  when  that  instru- 
ment was  executed.  Those  relied  upon  were  made  on  the  previous  12th  of 
August.  The  plaintiff,  therefore,  could  only  succeed,  if  at  all,  by  establishing 
that  such  representations  were  at  their  date  false  and  fraudulent,  or  upon  the 
ground  that  at  the  later  period  of  the  execution  of  the  release  there  was  a 
fraudulent  concealment  of  material  facts.  The  last  proposition  need  not  detain 
us  long.  We  held  in  this  case  upon  a  previous  appeal,  and  upon  a  state  of  facts, 
so  far  as  this  question  is  concerned,  which  remains  unchanged,  that  the  defend- 
ant owed  no  duty  of  disclosure.  Our  ruling  in  that  respect  has  been  criticised, 
with  an  ability  which  has  led  to  serious  reflection,  but  has  not  changed  our  con- 
clusion. It  would  be  doubtful,  and  we  should  be  inclined  to  modify  it,  but  for 
one  contro'ling  and  peculiar  fact.  The  creditors  had  already  agreed  to  leave  the 
question  of  payment  to  the  conscience  of  the  debtor,  both  as  to  time  and 
amount.  While  this  agreement  was  not  legally  binding,  its  existence  affected 
the  duty  of  disclosure.  The  silence  was  not  fraudulent  when  both  parties  under- 
stood that  explanations  were  immaterial,  in  view  of  the  existing  understanding 
that  the  debtor  alone  was  to  determine,  guided  solely  by  his  own  knoTvledge  and 
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\^Reported  in  76  New  York  Reports  452.] 

The  facts  sufficiently  appear  in  the  opinion. 

M.  M.  Mead  for  appellant. 

J.  McGuire  for  respondent. 

Rapallo,  J.  It  appears  from  the  findings  that  in  November, 
1873,  the  plaintiff  and  defendant  made  a  verbal  agreement  for  an  ex- 
change of  lands,  under  which  agreement  the  plaintiff,  with  the  con- 
sent of  the  defendant,  entered  into  possession  of  the  lands  which  he, 
the  plaintiff,  was  to  receive,  and  made  valuable  improvements  thereon. 
In  December,  1873,  the  plaintiff  performed  his  part  of  the  agreement 
by  delivering  to  the  defendant  deeds  of  the  lands  which  the  defend- 
ant was  to  receive  under  the  agreement.  These  deeds  contained 
covenants  of  warranty,  and  at  the  time  of  delivering  them  the  plain- 
tiff stated  that  he  should  expect  a  warranty  deed  of  the  land  which 
the  defendant  was  to  convey.  The  judge  finds  that  by  the  verbal 
agreement  of  exchange  the  defendant  was  bound  to  convey  a  good 
title  free  from  incumbrances,  and  that,  having  accepted  warranty 
deeds  from  the  plaintiff,  knowing  that  the  plaintiff  understood  the 
agreement  to  be  that  each  was  to  give  a  warranty  deed  to  the  other,  and 
the  plaintiff  having  acted  on  that  understanding,  the  defendant  was 
bound  by  the  agreement  as  the  plaintiff  understood  it.  This  is,  in 
substance,  a  finding  that  the  defendant  agreed  to  give  a  warranty 
deed.  In  January,  1874,  as  is  found  by  the  judge,  the  defendant 
sent  by  mail  to  the  plaintiff  a  quit-claim  deed,  which  the  plaintiff  re- 
turned by  mail  for  a  verbal  correction,  at  the  same  time  requesting  a 

conscience,  when  and  how  much  he  should  pay.  Although  he  could  be  legally- 
adjudged  to  pay  the  entire  indebtedness,  he  was  at  liberty  to  believe  that  no 
such  emergency  awaited  him,  and  that,  therefore,  he  was  under  no  obligation  to 
volunteer  an  explanation  or  justification  of  the  partial  payment  he  was  about  to 
make.  It  was  for  this  reason  that  the  creditor  did  not  inquire,  and  the  debtor 
did  not  feel  bound  to  speak.  And  it  is  for  this  reason  and  upon  this  ground 
that  we  held,  and  are  still  of  opinion,  that  the  duty  of  disclosure  as  a  legal 
duty,  upon  which  an  action  could  be  founded,  did  not  arise." 

The  court  after  a  review  of  the  testimony  conclude  that  it  was  sufficient  to 
justify  the  finding  and  was  not  inconsistent  with  the  other  findings  referred  to  ; 
and  that,  therefore,  the  release  was  valid  and  a  complete  and  final  discharge. 

George  F.  d^wx/f^c/^  for  appellant. 

C.  Bainbridge  Smith  for  respondent. 

Finch,  J.,  reads  for  affirmance. 

All  concur.     Judgment  affirmed. — Ed. 
14 
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warranty  deed.  The  correction  was  made  by  the  defendant  and  the 
same  deed  returned  to  the  plaintiff,  the  defendant  declining  to  give 
a  warranty  deed.  The  judge  further  finds  that  the  plaintiff,  then 
supposing  and  believing,  and  having  good  reason  and  being  induced 
by  the  defendant  to  suppose  and  believe,  that  the  deed  conveyed  a 
good  and  perfect  title,  and  that  there  were  no  incumbrances  on  the 
premises,  accepted  said  deed  and  had  it  recorded,  and  has  ever  since 
continued  in  possession  of  the  premises  through  his  tenants  and  has 
made  valuable  permanent  improvements  thereon. 

After  the  delivery  and  acceptance  of  the  quit-claim  deed  it  was 
discovered  that,  at  the  times  of  making  the  agreement  for  the  ex- 
change and  of  the  delivery  of  the  deeds,  the  premises  conveyed  by 
the  defendant  were  subject  to  a  mortgage,  unknown  to  both  parties, 
which  was  and  still  is  a  lien  upon  said  lands,  and  the  object  of  this 
action  is  to  compel  the  defendant  to  undo  the  transaction  or  dis- 
charge that  mortgage.  The  trial  judge  decided  that  the  plaintiff  was 
not  entitled  to  a  judgment  rescinding  the  transaction.  He  also  held 
that  the  plaintiff  was  required  by  law  to  examine  for  himself,  or  to 
insist  upon  such  covenants  as  would  fully  protect  him  in  regard  to 
the  title,  and  that,  having  received  and  accepted  the  quit-claim  deed, 
he  must  be  deemed  to  have  done  so  in  full  satisfaction  and  perform- 
ance of  the  parol  agreement.  But  he  further  held  that,  under  the 
circumstances  of  the  case,  the  plaintiff  was  entitled  to  relief  in  equity 
from  the  legal  effect  of  his  acceptance  of  the  quit-claim  deed,  and  to 
have  a  specific  performance  of  the  parol  agreement  adjudged  and  de- 
creed, and  he  awarded  judgment  that  the  defendant  execute  and  de- 
liver to  the  plaintiff  a  deed  with  covenants  of  warranty  and  against 
incumbrances,  or  that  he  remove  the  mortgage  as  a  lien  on  the  prop- 
erty. 

This  is  in  substance  a  judgment  reforming  the  deed  by  inserting 
therein  covenants  of  warranty  and  against  incumbrances,  unless  the 
defendant  discharge  the  mortgage. 

The  grounds  upon  which  this  conclusion  is  based  are,  as  stated  by 
the  learned  judge  in  his  findings,  that  the  defendant  delivered  the 
quit-claim  deed  and  the  plaintiff  accepted  it  under  a  mutual  mistake 
of  facts,  viz.:  in  ignorance  of  the  fact  that  the  mortgage  existed  and 
was  a  lien  upon  the  mill  property,  and  the  plaintiff  believing,  and 
having  good  reason  from  the  acts  of  the  defendant  to  believe,  that 
such  deed  conveyed  a  good  title,  and  that  there  was  no  incumbrance 
thereon,  and  being  guilty  of  no  negligence  in  not  examining  the  title. 

It  must  be  observed  that  in  this  case  the  element  of  fraud  is  en- 
tirely wanting.  The  judge  in  his  findings  states  in  one  place  that  the 
plaintiff  was  induced  by  the  defendant  to  suppose  and  believe  that 
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the  quit-claim  deed  conveyed  a  good  and  perfect  title  and  that  there 
were  no  incumbrances,  and  in  another  place  that  the  plaintiff  had 
■good  reason  from  the  acts  of  the  defendant  so  to  believe  ;  but  the 
only  act  of  the  defendant  referred  to  in  the  findings  in  support  of 
of  these  statements  is  that  at  the  time  of  the  agreement  for  the  ex- 
change the  defendant,  who  had  just  previously  purchased  the  prem- 
ises at  a  foreclosure  sale,  told  the  plaintiff  that  he  would  have  the 
referee's  deed  made  out  to  plaintiff,  and  represented  that  to  be  the 
best  title  he  could  have.  The  only  evidence  in  the  case  touching 
this  point  is  that  the  defendant  proposed  to  have  the  referee's  deed 
made  out  to  plaintiff,  saying  that  a  sheriff's  deed  was  the  best  kind 
of  a  deed,  as  nothing  could  go  behind  it.  Nothing  else  appears  to 
have  been  said  between  the  parties  touching  the  title  or  incum- 
brances until  months  after  the  quit-claim  deed  had  been  accepted 
and  after  the  incumbrance  had  been  discovered.  The  judge  expressly 
finds  that  at  the  time  of  the  delivery  of  the  deed  neither  party  had 
any  knowledge  or  information  of  any  incumbrance  upon  the  property, 
but  both  believed  that  the  quit-claim  deed  conveyed  a  perfect  title. 
Under  these  findings  no  question  of  fraud  can  arise  in  the  case. 

The  question  is  then  reduced  to  this  :  A  party  who,  under  a  verbal 
agreement  for  the  conveyance  to  him  of  lands,  is  entitled  to  insist 
upon  a  good  title  and  a  deed  with  covenants,  pays  the  consideration 
and  is  then  tendered  a  deed  without  covenants.  He  demands  a  deed 
with  covenants  and  this  is  refused.  He  then  accepts  the  deed  with- 
out covenants,  and,  believing  the  title  to  be  clear,  records  it,  and  con- 
tinues to  occupy  and  improve  the  property.  An  incumbrance  un- 
known at  the  time  to  both  parties  is  afterward  discovered.  Both  par- 
ties are  innocent  of  any  fraud.  It  is  conceded  that  no  legal  liability 
rests  upon  the  grantor  in  such  a  case.' 

In  the  absence  of  fraud  or  covenants  a  purchaser  takes  the  title  at 
his  own  risk.  Then  do  the  facts  stated  entitle  the  plaintiff  to  any 
equitable  relief.?  We  think  not.  The  theory  of  the  judgment  is  that 
the  acceptance  of  the  quit-claim  deed  in  performance  of  the  contract 
of  exchange  may  be  set  aside  on  the  ground  of  mistake,  and  the  con- 
tract treated  as  still  executory,  and  a  new  performance  in  a  different 
manner  be  decreed.  The  theory  is  ingenious,  but  is  not  founded 
upon  any  legal  precedent  or  principle.  In  the  first  place,  there  was 
no  mistake  as  to  the  character  of  the  deed  which  was  tendered  and 
accepted.  The  grantee  knew  that  by  accepting  it  he  took  the  risk  of 
any  defect  in  the  title  which  might  be  discovered.  He  was  not  led 
into  accepting  it  by  any  deception  or  suppression  on  the  part  of  the 

'  Bates  V.  Delavan,  5  Paige  300,  307;  Burwell  v.  Jackson,  9  N.  Y.  535. 
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grantor.  Secondly,  the  delivery  and  acceptance  ol'  the  deed  consti- 
tuted a  full  execution  of  the  jirior  parol  contract.  The  title  to  the 
land  passed  under  the  deed  and  the  original  contract  was  merged  in 
it.  After  a  contract  has  been  thus  fully  performed  there  can  be  no 
jurisdiction  in  equity  to  decree  a  second  performance.  In  a  proper 
case  equity  has  jurisdiction,  on  the  ground  of  mistake,  to  reform  the 
instrument  or  deed  by  which  a  prior  contract  has  been  executed  or 
performed,  but  to  authorize  the  exercise  of  this  jurisdiction  there 
must  have  been  a  mutual  mistake  as  to  the  contents  of  the  instrument 
sought  to  be  reformed,  or  else  mistake  on  one  part  and  fraud  upon 
the  other. 

Where  both  parties  are  innocent  of  fraud  and  both  know  the  char- 
acter and  contents  of  the  instrument,  it  cannot  be  reformed  in  equity 
merely  on  the  ground  that  one  of  the  parties  would  have  exacted,  and 
would  have  been  entitled  to  exact,  a  different  instrument  had  he  been 
acquainted  with  facts  rendering  it  to  his  interest  to  do  so,  or  which, 
if  he  had  known  them,  would  have  caused  him  to  reject  the  instru- 
ment which  he  accepted.  It  is  beyond  the  power  even  of  a  court  of 
equity  to  make  contracts  for  parties.  The  jurisdiction  to  reform 
written  instruments  in  cases  free  from  fraud  is  exercised  only  where 
the  instrument  actually  executed  differs  from  what  both  parties  in- 
tended to  execute  and  supposed  they  were  executing  or  accepting^ 
and  this  mistake  will  be  corrected  in  equity  only  on  the  clearest  proof, 
and  then  only  by  making  the  instrument  conform  to  what  both  par- 
ties intended.  But  an  instrument  or  covenant,  the  nature  and  con- 
tents of  which  are  fully  comprehended  by  both  parties  at  the  time  of 
its  execution,  cannot  be  altered  in  its  terms  by  the  court.'  If  the  de- 
cision of  the  trial  court  in  this  case  can  be  sustained,  any  purchaser 
of  lands  who  accepts  a  deed  without  covenants  may  have  recourse 
against  his  grantor  for  a  subsequently  discovered  incumbrance  or  de- 
fect in  the  title,  provided  he  can  show  that  under  his  contract  of  pur- 
chase he  might  have  insisted  on  a  deed  with  covenants,  and  that  he 
believed  the  title  to  be  clear  when  he  accepted  one  without  cove- 
nants. If  the  grantor  and  grantee  had  both  intended  that  this  deed 
should  contain  covenants,  and  supposed  at  the  time  of  its  delivery 
that  it  did  contain  them,  but  through  a  mistake  of  the  scrivener  they 
had  been  omitted,  the  court  might  insert  them.  But  no  such  case  is 
made  out  here. 

The  order  of  the  General  Term  should  be  affirmed  and  judgment 
absolute  rendered  against  the  plaintiff  on  his  stipulation,  with  costs. 

All  concur,  except  Earl,  J.,  not  voting. 

Judgment  affirmed. 

'  See  Wilson  v.  Deen,  74  N.  Y.  531,  and  authorities  there  cited. 
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S.  N.  WEBSTER  v.  J.  C.  STARK  et  al. 
In  the  Supreme  Court  of  Tennessee,  December  Term,  1882. 

\Reported  in  10  Lea  406.] 

Appeal  from  the  Chancery  Court  at  Springfield.     B.  J.  Tarver,  Ch. 

Garner  d^  Son  for  complainants. 

Stark  &=  Judd  {ox  defendants. 

Cooper,  J.,  delivered  the  opinion  of  the  court. 

Bill  to  rectify  a  written  contract  for  the  sale  of  land,  and  to  enforce 
its  execution  as  rectified.  The  Chancellor,  on  final  hearing,  dismissed 
the  bill,  and  complainant  appealed. 

The  defendant  Stark,  owning  land  on  the  St.  Louis  &  Southeastern 
Railroad  at  Greenbrier  station,  had  the  land  in  1875  laid  off  into  town 
lots  for  sale.  There  were  twenty-two  lots  lying  equally  on  each  side  of 
the  railroad  numbered  alternately,  the  even  numbers  on  the  west  and 
the  odd  numbers  on  the  east  side  of  the  road.  A  turnpike  road  ran 
parallel  to  the  railroad  on  the  east  side,  a  space  of  about  fifty  feet  in 
width  between  the  two  roads  being  a  part  of  Stark's  land.  In  the 
printed  plan  of  his  lots,  the  front  line  of  the  lots  east  of  the  two  roads 
is  marked  along  the  eastern  edge  of  the  turnpike,  but  it  seems  that  the 
lots  were  considered  as  crossing  the  turnpike,  and  extending  to  the  land 
of  the  railroad  company.  At  the  southern  line  of  Stark's  land  a  street 
thirty-three  feet  wide  was  laid  out  on  the  plan,  crossing  the  railroad  at 
right  angles.  The  first  lot  on  the  east  side  of  the  railroad,  bounded  by 
this  street  on  the  south,  fronting  eighty  feet  toward  the  railroad  and 
running  back  two  hundred  and  fifty  feet,  was  designated  in  the  printed 
plat  as  No.  21.  The  next  lot  to  the  north,  of  the  same  size,  was  lot 
No.  19.  The  next  No.  17,  and  the  next  No.  15.  Lot  No.  15  had 
been  sold  and  built  upon,  the  building,  as  it  proved  on  a  resurvey,  being 
six  feet  ten  inches  on  lot  No,  i  7.  Across  the  street  on  the  south,  the 
land  was  owned  by  one  Kinchelow,  who  had  improved  it,  building  his 
fence  about  the  centre  of  the  proposed  street.  The  boundaries  of  the 
lots  as  laid  had,  perhaps,  been  designated  by  stakes,  which  had  disap- 
peared, and  much  of  the  ground  covered  by  lots  i7j  ^9  ^"d  21  had 
grown  up  in  underbrush.  The  printed  plat  was  posted  on  the  door  of 
the  depot  at  the  station,  and  well  known  to  the  inhabitants. 

In  this  situation  of  affairs,  one  Hinkle  was  permitted,  about  the  year 
1878,  to  erect  a  mill  on  the  space  between  the  turnpike  and  the  rail- 
road, which  was  partly  on  Stark's  land  and  partly  on  the  land  of  the 
railroad  company.  The  location  of  the  mill  was  determined  by  the 
existence  of  a  well  on  the  land  of  the  railroad  company,  from  which 
water  could  be  obtained  for  the  purposes  of  the  mill.     The  precise  loca- 
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tion  of  the  iiiill  in  reference  to  the  lots  of  Stark  seems  not  to  have 
been  definitely  known.  As  a  matter  of  fact,  the  mill  was  principally 
ii[)on  lot  No.  19,  but  partly  also  on  lot  No.  17.  Curiously  enough,  the 
testimony  fails  to  fix  definitely  where  the  dividing  line  between  lots  17 
and  19  strikes  the  mill.  As  near  as  can  be  ascertained,  the  mill  ex- 
tended about  nine  or  ten  feet  on  lot  No.  17.  About  the  first  of  the 
year  1880  Hinkle  sold  the  mill  and  machinery  to  the  complainant 
Webster.  Within  a  week  or  two  after  his  purchase,  the  complainant 
went  to  Springfield,  where  Stark  lived,  and  bought  from  him  two  lots  at 
Greenbrier.  He  executed  his  note  to  Stark,  at  12  months,  for  the  i)ur- 
chase-money,  $100,  with  interest,  and  Stark  drew  up,  signed  and  deliv- 
ered to  him  a  contract  of  sale  for  lots  19  and  21.  After  his  purchase, 
complainant  made  an  addition  to  his  mill  on  the  north  of  about  twenty 
feet  which  defendant  saw  after  it  was  partly  built  without  objection.  \n 
April  or  May,  1881,  the  defendants,  W.  and  P.  B.  Swift,  having  become 
the  owners  of  lot  15,  contracted  with  Stark  for  the  purchase  of  lot  17, 
taking  his  bond  for  title.  On  September  i  thereafter  Stark  made  them 
a  deed  to  the  lot,  he  and  they  knowing  at  the  time  that  complainant 
claimed  the  land  under  his  contract.  The  Swifts  afterward  put  im- 
provements on  the  lot  to  the  value  of  about  $250.  On  October  3, 
1 88 1,  the  complainant  filed  this  bill  against  Stark  and  the  Swifts  to  have 
his  contract  rectified  so  as  to  make  it  include  the  land  covered  by 
lot  17. 

The  bill  says,  "that  on  January  29,  1880,  complainant  entered  into  a 
contract  with  the  defendant  Stark  to  buy  of  iiim  two  lots  in  the  town 
of  Greenbrier,"  which  contract  is  made  an  exhibit.  The  bill  continues  : 
"  At  the  time  complainant  made  the  contract,  he  was  of  the  impression 
that  the  two  lots,  mentioned  in  the  contract  as  Nos.  19  and  21,  covered 
the  area  of  lots  17,  19  and  21,  and  he  told  the  defendant  Stark,  at  the 
time,  that  he  wanted  to  purchase  the  quantity  of  ground  covered  by 
these  three  lots  ;  and  he  also  told  Stark,  who  fully  understood  it  at  the 
time,  that  the  main  inducement  to  purchase  said  ground  was  to  get  the 
lot  on  which  a  portion  of  the  mill  had  been  built,  and  this  was  lot  1 7. 
Complainant  knew  nothing  about  how  said  lots  were  numbered,  and 
defendant  Stark  told  him  there  were  but  two  of  them,  and  complainant 
made  the  contract  of  purchase,  believing  that  there  were  but  two,  and  did 
it  with  a  view  of  getting  the  ground  covered  by  the  three  lots.  Com- 
plainant charges  that  the  defendant  Stark  at  the  time  he  signed  said 
contract  of  sale  to  complainant  believed  he  was  selling  to  him  the 
ground  covered  by  lots  17,  19  and  21,  and  through  mistake  described 
said  land  as  lots  Nos.  19  and  21." 

The  defendant  Stark  in  his  answer  denies  that  the  complainant  told 
him  that  he  wished  to  purchase  the  ground  covered  by  the  three  lots. 
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or  that  his  main  inducement  to  make  the  purchase  was  to  get  the  lot 
on  which  a  portion  of  the  mill  had  been  built.  He  says  that  complain- 
ant said  he  desired  to  purchase  two  lots,  one  of  them  the  lot  bounded 
by  the  street  on  the  south,  which  was  lot  No.  21,  and  the  adjoining  lot, 
which  was  No.  19. 

The  complainant  testifies,  as  a  witness,  that  he  bought  the  mill  from 
Hinkle  from  one  to  three  weeks  before  he  traded  with  defendant  Stark. 
That  he  told  Staik  he  had  come  to  buy  the  Hinkle  mill  lot,  and  the  one 
adjoining  it,  having  bought  the  mill  from  Hinkle ;  that  he  wanted  the 
two  lots  so  that  he  might  have  plenty  of  room.  He  adds  that  the  de- 
fendant told  him  he  could  have  them,  and  drew  up  the  writings,  com- 
plainant signing  the  note  for  the  purchase-money,  and  defendant  the 
contract  of  sale.  Further  on  in  his  deposition  the  witness  repeats  :  "  I 
bought  the  two  lots  the  mill  was  on,  which  now  by  the  plat  proves  to 
be  Nos.  17  and  19.  I  bought  them  to  have  the  lot  my  improvements 
were  on." 

In  his  deposition,  the  defendant  Stark  repeats  the  statements  of  his 
answer,  and  adds  that  he  has  no  recollection,  and  does  not  believe  that 
anything  was  said  about  the  Hinkle  mill.  He  is  asked  on  cross-exam- 
ination :  "  Did  you  understand  from  complainant  before  you  sold  to 
him  that  he  wanted  to  buy  the  lot  the  mill  was  on  ?"  His  reply  is  :  "I 
did  not.  I  understood  him  clearly  to  want  the  lot  on  the  street,  and 
the  next  one  to  it." 

A  witness  is  introduced  by  the  complainant,  who  says  he  was  present 
and  heard  the  contract.  His  testimony  is  :  "  Webster  told  defendant 
Stark  he  wanted  two  lots  ;  Stark  asked  him  which  lots  he  wanted,  and 
Webster  said  he  wanted  the  lot  the  mill  was  on,  and  the  one  next  to  it. 
Webster  asked  the  price,  and  Stark  told  him  $50  apiece,  with  interest 
from  date.  Webster  said  he  had  $40,  and  proposed  paying  it  to  Stark, 
and  Stark  told  him  to  keep  it,  and  put  it  in  that  mill.  That  was  about 
all  that  was  said,  and  they  drew  up  the  writings." 

The  complainant's  bill  concedes  that  he  entered  into  a  contract  with 
defendant  for  two  lots,  being  under  the  impression  that  the  two  lots  men- 
tioned in  the  contract  as  Nos.  19  and  21  covered  the  area  of  lots  17,  19 
and  21.  And  the  gravamen  of  his  complaint  is,  that  he  made  the  con- 
tract believing  that  there  were  only  two  lots,  and  that  defendant  Stark 
also  believed  that  he  was  selling  him  all  the  ground  covered  by  the 
three  lots,  and  through  mistake  described  the  land  as  lots  Nos.  19  and 
21.  His  deposition  is  that  he  told  Stark  he  had  come  to  buy  the 
Hinkle  mill  lot,  and  the  one  adjoining  it,  that  he  wanted  the  two 
lots  so  that  he  might  have  plenty  of  room.  He  adds  :  "  I  bought  the 
two  lots  the  mill  was  on,  which  now  by  the  plat  proves  to  be  17  and 
19.     I  bought  them  to  have  the  lots  my  improvements  were  on."     The 


216  WEBSTER   V.  STAKK.  [CHAP.  I. 

deposition,  it  will  be  noticed,  does  not  sustain  the  gravamen  of  the  bill, 
ibut  plainly  admits  that  he  only  bought  two  lots,  and  insists  that  those  lots 
were  17  and  19  instead  of  19  and  21,  as  inserted  in  the  contract.  Un- 
fortunately for  this  view,  the  proof  is  clear  that  he  cleared  off  the  under- 
growth, after  his  purchase,  from  lot  No.  21,  and  offered  to  sell  that  lot 
to  two  different  persons,  asking  an  advance  of  $25  on  the  price  he  had 
given,  because  it  was  a  corner  lot. 

The  testimony  of  the  witness  introduced  by  the  complainant,  who 
says  he  was  present  when  the  contract  was  entered  into  between  the 
parties,  throws  light  on  the  real  cause  of  the  difficulty.  He  testifies  : 
"  Webster  told  defendant  Stark  he  wanted  two  lots  ;  Stark  asked  him 
which  lots  he  wanted,  and  Webster  said  he  wanted  the  lot  the  mill  was 
on  and  the  one  next  to  it.  Webster  asked  the  price,  and  Stark  told 
him  $50  apiece."  The  testimony  of  the  complainant,  the  defendant  and 
the  witness  all  agree  on  the  fact  that  the  complainant  said  that  he  had 
come  to  buy  two  lots,  and  two  lots  were  sold  him.  The  complainant 
and  his  witness  both  agree  also  in  the  fact  that  the  complainant  said  he 
wanted  the  lot  the  mill  was  on  and  the  one  next  to  it.  It  is  obvious 
that  complainant  thought  that  the  mill  was  all  on  one  lot,  and  he  in- 
tended to  buy  that  lot.  He  also  wanted  the  adjoining  lot,  which  might 
be,  upon  the  supposition  that  the  mill  was  on  No.  19,  either  lot  No.  21 
or  lot  No.  17.  The  contract  specifies  lot  No.  21,  which  was  a  corner 
lot.  The  testimony  of  the  witness  does  not  tend  to  show  that  lot  No. 
21  was  not  the  one  actually  contracted  for.  Nor  does  the  testinjony  of 
the  complainant  himself,  when  he  details  what  took  place  between  him 
and  the  defendant  at  the  time  of  the  trade.  It  is  only  when  he  comes 
to  express  his  conclusion  from  what  was  done,  rather  than  the  facts 
themselves,  that  he  diverges  from  the  other  witnesses.  When  he  says, 
*'  I  bought  the  two  lots  the  mill  was  on,  which  now  by  the  plat  proves 
to  be  Nos.  17  and  19,"  he  is  not  sustained  by  either  his  bill  or  his  own 
statement  of  the  facts.  For  the  bill  and  the  deposition  both  show  that 
he  thought  the  mill  was  on  one  lot,  and  that  he  wanted  it  and  the  ad- 
joining lot.  And  other  evidence,  as  we  have  seen,  shows  that  he  took 
possession  of  lot  21,  cleared  and  offered  to  sell  it. 

The  whole  difficulty  has  been  occasioned  by  the  fact  that  the  mill, 
instead  of  being  on  one  lot  alone,  was  partly  on  two  lots,  17  and  19. 
No  doubt  the  complainant  intended  to  buy  the  land  on  which  the  mill 
was  situated,  and  he  did  buy  the  lot  on  which  he,  and  probably  the  de- 
fendant, supposed  it  was  entirely  located,  and  on  which  it  was  princi- 
pally located.  If,  under  this  mistake,  he  selected  lot  21  as  the  adjoin- 
ing lot  and  contracted  for  it,  we  see  no  way  in  which  we  can  correct 
the  mistake  by  giving  him  the  other  lot  in  lieu.  The  mistake  was  not 
in  the   contract,  or  in  the  writing  embodying  the  contract,  but  of  an 
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extrinsic  fact,  which  fact,  if  known,  would  probably  have  induced  the 
parties  to  make  a  different  contract.  The  mistake,  such  as  it  was,  was 
the  mistake  of  the  complainant,  and  there  is  nothing  to  fix  the  defend- 
ant with  any  fault  in  the  premises.  The  written  instrument  drawn  up 
by  him  embodies  the  contract  of  the  parties  exactly  as  it  was  entered 
into.  There  is  no  ground  for  interfering  with  it  in  any  way. 
Affirm  the  decree  with  costs. 


GRIFFITH  V.  SEBASTIAN  COUNTY. 
In  the   Supreme  Court   of  Arkansas,  November  Term,  1886. 

\Reported  in  49  Arkansas  Reports  24.] 

Appeal  from  Sebastian  Circuit  Court,  in  Chancery,  Fort  Smith 
District. 

R.  B.  Rutherford,  Judge. 

Sol  F.  Clark  for  appellant. 

Clendening  6^  Sandels  and  Rogers  6^  Read  for  appellee. 

Smith,  J.     The  bill,  filed  by  Griffith  and  wife,  was  as  follows  : 

The  plaintiffs  for  their  cause  of  action  state  :  That  for  several 
years  prior  to  the  5th  day  of  March,  a.d.  1870,  the  said  Elizabeth 
was  the  owner  in  her  own  right  and  seised  in  fee  of  a  tract  of  land 
lying  partly  in  and  adjacent  to  the  city  of  Fort  Smith,  part  of  which 
has  been  surveyed  in  blocks  and  lots  and  laid  off  as  an  addition  to 
said  city,  with  streets  and  alleys,  so  as  to  conform  to  the  plat  and 
plan  thereof. 

That  in  the  year  1868  the  citizens  of  the  county  of  Sebastian  afore- 
said petitioned  the  County  Court  thereof  for  an  election  to  be  ordered 
to  remove  the  county  seat  of  said  county  from  Greenwood  to  Fort 
Smith,  and  the  said  court  being  satisfied  that  said  petition  was  signed 
by  one-third  of  the  qualified  electors,  ordered  an  election  under  the 
statute  in  such  case  made  and  provided,  to  take  place  on  the  26th 
day  of  December,  a.d.  1868. 

That  said  election  was  accordingly  held,  and  the  County  Court  de- 
clared on  the  i2th  day  of  January,  1869,  that  the  proposition  to 
remove  the  county  seat  did  not  receive  a  majority  of  the  qualified 
electors  of  said  county,  and  it  was  therefore  lost. 

But  the  said  County  Court  afterward,  on  the  loth  day  of  January, 
1870,  declared  the  order  aforesaid  null  and  void,  and  also  declared 
that  under  and  by  virtue  of  said  election  the  county  seat  was  removed 
from  Greenwood  to  Fort  Smith,  and  proceeded  to  appoint  commis- 
sioners to  select  a  site  upon  which  to  erect  a  court-house  within  said 
city  of  Fort  Smith. 
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That,  being  desirous  of  enhancing  the  market  value  of  their  unsold 
town  lots  and  adjacent  land,  the  i)laintiffs  were  induced  to  offer  the 
lots  and  j^arcels  of  land  hereinafter  described  for  a  site  upon  which 
to  build  said  courthouse,  provided  the  same  should  be  selected  for 
that  purpose. 

That  the  commissioners  appointed  by  said  County  Court  finally 
selected  said  lots  for  the  court-house  ;  and  the  plaintiffs,  on  the  5lh 
day  of  March,  a.d.  1870,  conveyed  to  the  county  of  Sebastian,  for  the 
nominal  consideration  of  $1,  which  in  fact  was  never  paid  to  them,  a 
block  of  ground,  describing  it  and  exhibiting  the  deed. 

The  plaintiffs,  at  the  time  of  making  said  deed,  were  influenced  by 
the  assurance  that  the  county  seat  of  said  county  had  been  lawfully 
removed  to  Fort  Smith,  and  by  the  representations  of  defendant's 
agents  and  commissioners  that  the  defendant  would  erect  upon  said 
land  a  costly  and  commodious  court-house  and  occupy  the  same. 

The  plaintiffs  believed  if  the  defendant  should  erect  said  buildings 
and  locate  thereon  the  county  seat  of  said  county  that  they  would  be 
fully  compensated  for  said  lots  in  the  enhanced  value  of  their  other 
town  lots  and  lands  aforesaid.  That  this  was  the  sole  inducement 
and  consideration  for  said  conveyance.  That  defendant  county  be- 
gan the  erection  of  a  large  court-house  on  said  lots  and  laid  the 
foundation  therefor,  but  proceeded  no  further  because  it  was  held  by 
the  Supreme  Court  of  this  State  that  all  the  orders  declaring  that  the 
county  seat  had  been  removed  from  Greenwood  to  Fort  Smith  and 
proceedings  subsequent  thereto  were  null  and  void. 

The  plaintiffs  further  state  the  county  seat  was  always  at  Green- 
wood, and  all  of  the  acts  of  the  defendant's  court  and  of  the  said 
commissioners  were  nullities,  and  the  selection  of  said  land  for  the 
site  of  a  court-house  was  unauthorized  and  contrary  to  law,  and  de- 
fendant acquired  no  title  to  said  land  under  said  deed.  That  the 
county  seat  of  said  county  has  never  been  located  at  Fort  Smith,  and 
the  defendant  has  never  had  lawful  power  or  authority  to  erect  and 
occupy  a  court-house  upon  said  lots,  and  said  county  has  no  right  or 
power  to  acquire  and  hold  real  estate  except  for  purposes  expressly 
authorized  by  law  and  necessary  for  carrying  on  its  business,  and  the 
conveyance  aforesaid  from  these  plaintiffs  passed  no  title  to  the 
defendant  county. 

That  said  lots  have  never  been  nor  ever  can  be  used  for  the  site  of 
a  court-house  for  said  defendant,  under  the  Constitution  of  the  State 
of  Arkansas  ;  for  by  said  Constitution,  adopted  in  1874,  the  defend- 
ant county  is  permanently  divided  into  two  districts,  each  exercising^ 
all  the  powers,  privileges,  and  immunities  of  separate  and  distinct 
counties. 
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That  the  said  conveyance  by  the  plaintiffs  to  the  defendant  is  null 
and  void,  because  the  plaintiffs  were  induced  to  execute  the  same  by 
the  false  and  fraudulent  representations  of  defendant  and  her  agents 
and  officers,  upon  which  they  relied  ;  because  it  was  well  understood 
that  the  sole  purpose  for  which  said  conveyance  was  made  was  for  a 
site  upon  which  to  erect  a  court-house  for  the  defendant  county, 
which  the  defendant  could  not  then  or  at  any  subsequent  time  law- 
fully do. 

And  they  further  allege  that  said  deed  is  a  nullity  because  the  de- 
fendant had  no  power  under  the  Constitution  and  laws  of  the  State  of 
Arkansas  to  accept  said  deed,  or  to  acquire  title  to  real  estate  except 
as  before  stated. 

The  plaintiffs  say  that  they  have  frequently  asked  the  defendant 
to  surrender  said  property  to  them  and  to  reconvey  the  same  as  in 
equity  and  good  conscience  ought  to  be  done,  and  the  defendant, 
through  her  officers,  has  refused  to  accede  to  such  reasonable  re- 
quest. 

That  B.  J.  H.  Gaines,  as  judge  of  the  County  Court  of  said  county, 
has  advertised  said  property  for  sale  at  public  auction  on  first  Mon- 
day in  September,  1885,  and  has  said  property  in  his  possession, 
claiming  to  hold  and  dispose  of  the  same  for  the  use  and  benefit  of 
said  county  of  Sebastian. 

That  the  acts  and  conduct  of  said  defendant,  B.  J.  H.  Gaines,  in 
claiming  said  property  and  attempting  to  sell  the  same  as  aforesaid, 
tend  to  the  manifest  injury  of  the  plaintiff. 

That  under  the  act  of  February  27,  1879,  all  laws  declaring  coun- 
ties to  be  corporations  and  authorizing  them  to  be  sued  were  repealed, 
and  said  defendant,  Gaines,  as  judge  of  the  County  Court  of  said  de- 
fendant and  as  its  agent,  is  intermeddling  with  said  property,  claim- 
ing to  hold  the  same  and  the  right  to  dispose  thereof  as  aforesaid 
under  said  deed,  and  by  no  other  right  or  authority,  he  claiming 
the  said  deed  conveyed  to  said  defendant  county  a  good  and  valid 
title. 

And  if,  under  the  provisions  of  the  act  aforesaid,  the  defendant 
cannot  be  sued  in  this  action  in  this  court,  then  the  plaintiff  is  en- 
tirely without  remedy,  because  there  is  no  county  court  of  Sebastian 
County  which  has  jurisdiction  to  act  in  these  premises  as  contem- 
plated by  said  act. 

Whereupon  the  plaintiffs  pray  judgment : 

I.  That  said  deed  of  conveyance  from  plaintiffs  to  the  defendant 
be  declared  null  and  void,  and  the  same  be  cancelled,  and  the  title  to 
said  property  be  declared  to  be  in  the  plaintiffs,  Elizabeth  P.,  the 
same  as  if  no  such  deed  had  ever  been  executed. 
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2.  That  the  defendant,  her  agents,  attorneys,  and  officers,  be  for- 
ever enjoined  and  restrained  from  selling  or  attempting  to  sell  or  in 
any  wise  interfering  with  said  property,  and  that  they  have  such  other 
relief  as  they  are  entitled  to  in  the  premises. 

The  defendants  demurred  for  the  following  causes  : 

1.  Because  the  court  has  no  jurisdiction  of  the  persons  of  the  de- 
fendants, or  either  of  them,  or  the  subject-matter  of  the  action. 

2.  Because  the  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action. 

3.  Because,  under  the  laws  of  this  State,  no  authority  is  conferred 
whereby  a  county  may  sue  or  be  sued  as  such. 

The  court  sustained  the  second  ground  of  demurrer  and  dismissed 
the  bill. 

The  act  of  February  27,  1879,  expressly  repealed  all  laws  declar- 
ing counties  to  be  corporations  and  prohibited  suits  against  them 
elsewhere  than  in  the  County  Court.  As,  however,  the  County  Court 
has  no  equity  jurisdiction,  the  act  cannot  apply  to  causes  of  action 
like  this,  which  had  already  accrued,  for  this  would  deprive  the  par- 
ties of  all  remedy. 

This  being  in  effect  a  suit  for  the  recovery  of  lands,  Mrs.  Griffith 
is  not  barred  by  the  statute  of  limitations,  because  she  has  all  the 
time  been  a  married  woman.* 

The  allegations  of  fraudulent  representations  by  the  agents  and 
officers  of  the  county  may  be  safely  dismissed.  The  county  acted  in 
good  faith,  as  is  manifested  by  its  proceeding  to  erect  the  court-house 
on  the  donated  site,  until  it  was  decided  in  Patterson  zk  Temple''  that 
the  county  seat  still  remained  at  Greenwood.  The  conveyance  was 
made  under  a  misapprehension,  common  to  both  parties,  that  Fort 
Smith  was  now  the  county  seat.  Mrs.  Griffith  has  parted  with  her 
property  without  receiving  any  equivalent  and  without  the  possibility 
of  receiving  any.  Her  object  was  to  enhance  the  value  of  her  adja- 
cent lands  by  securing  the  location  of  the  public  buildings  of  the 
county  on  this  block.  This  object,  without  any  fault  imputable  to 
either  of  the  parties,  was  then  and  has  ever  since  remaired  impossi- 
ble of  accomplishment.  The  deed  was  founded  on  the  assumption 
that  the  county  seat  had  been  removed  to  Fort  Smith.  The  result 
is  the  same  as  if  the  deed  had  been  expressly  conditioned  on  the  ex- 
istence of  the  supposed  state  of  facts.  The  deed  is  thus  nullified  in 
its  inception  by  the  non-existence  of  a  material  fact,  which  consti- 
tuted at  once  its  inducement  and  the  basis  of  their  negotiations.  The 

'  Hershy  7/.  Latham,  42  Ark.  305. 
^  27  Ark.  202. 
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mistake  was  such  as  to  exclude  real  consent,  and  so  the  minds  of  the 
parties  never  met.' 

But  it  intended  that  the  mistake  was  a  mistake  of  law,  involving 
the  construction  of  an  act  of  the  legislature,  which  had  undertaken 
to  make  valid  the  election  under  which  the  removal  had  been  had, 
and  the  validity  of  certain  orders  of  the  County  Court  declaring  the 
result  and  effect  of  that  election. 

In  Smith's  Principles  of  Equity,  i8o,  it  is  said  :  "It  is  quite  con- 
ceivable that  the  two  parties  to  an  agreement  may  both  be  laboring 
under  a  false  impression  as  to  a  matter  of  law,  the  effect  of  which 
would  be  to  make  the  agreement  something  entirely  different  from 
that  which  they  intended.  In  such  a  case  there  is  indeed  no  con- 
tract at  all,  the  mutual  agreement  being  different  in  substance  from 
that  which  legally  springs  from  their  acts.  It  can  scarcely  be  sup- 
posed that  the  law  would  in  these  circumstances  enforce  an  agree- 
ment which  was  in  truth  never  made  by  the  parties  at  all.  The  ques- 
tion here  is  not  whether  a  mistake  of  law  will  avoid  a  contract,  but 
whether  there  ever  was  a  contract." 

But  we  do  not  regard  the  location  of  a  county  seat  of  a  county  as 
a  question  of  law.  At  least,  there  is  such  a  blending  or  combination 
of  law  and  fact  as  to  take  it  out  of  the  rule  denying  relief  against 
legal  mistakes.  A  fact  is  not  less  a  fact  though  it  be  the  offspring  of 
the  law."  Thus,  in  Craig  7>.  Grant, ^  the  organization  of  a  certain 
county,  which  depended  on  the  result  of  a  popular  election,  was  held 
even  in  a  collateral  proceeding  to  be  a  question  of  fact.  So,  also,  in 
Indianapolis  v.  McAvoy,^  where  the  question  was  whether  certain  lots 
were  within  the  limits  of  a  city,  and  this  turned  upon  the  validity  or 
invalidity  of  an  ordinance  proposing  to  annex  them.  In  Gibson  v. 
Pelkie  ^  a  contract  had  been  made  for  the  collection  of  a  supposed 
judgment,  which  proved  to  be  so  defective  as  to  be  void.  The  judg- 
ment was  of  course  a  matter  of  record  ;  yet  the  court  decided  that 
there  was  no  subject-matter  upon  which  the  contract  could  operate. 

Again,  in  Heacock  v.  Fly,*  a  conveyance  was  made  to  a  trustee  for 
the  sole  and  separate  use  of  a  married  woman,  and  she  executed  a 
bond  and  mortgage  for  the  purchase-money.  As  the  bond  and  mort- 
gage were  void   at  law,  a  court  of  equity   rescinded   the  agreement. 

^Wald's  Pollock  on  Contracts,  2d  Am.  ed.,  405,  412,  441;  Bishop  on  Con- 
tracts, enlarged  edition,  §§  70,  587,  693,  698;  Kerr  on  Fraud  and  Mistake,  Am. 
ed.,  416;  Cooper  v.  Phibbs,  L.  R.,  2  H.  L.  149;  Hitchcock  7/.  Gic'-^ings,  4  Price 
135;  Irick  z'.  Fulton's  Exrs.,  3  Gratt.  193;  Ketchum  v   Catlin,  21  Vt.  191. 

'  Bishop  on  Contracts,  §  465.  '  6  Mich.  447. 

''86Ind.  587.  »  37  Mich.  380. 

*  14  Penn  St.  540. 
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Here  the  conveyance  was  founded  in  a  mistake  of  law,  as  to  the 
capacity  of  a  married  woman  to  bind  herself.  So,  in  Gross  v.  Leber,' 
^femine  so/e,  as  guardian,  had  trust  funds  in  possession  and  afterward 
conveyed  her  real  estate  to  a  trustee  to  manage  for  her  use  and  ben- 
efit, paying  over  to  her  the  net  proceeds.  The  trustee,  after  accept- 
ing the  conveyance,  died,  and  his  sons,  the  administrators,  in  mistake 
of  their  duty  as  such,  executed  their  bond  to  the  ward  for  the  amount 
due  him  by  his  guardian.  The  bond  was  relieved  against  in  equity. 
Compare,  also,  Miles  v.  Stevens.^ 

In  Kingz'.  Doolittle  '  the  plaintiffs  had  made  their  promissory  notes 
for  the  purchase  of  a  banking  institution.  The  bank  charter  con- 
tained the  reservation  of  a  right  to  repeal  it  at  the  pleasure  of  the 
legislature.  Both  vendors  and  purchasers  were  ignorant  of  this  pro- 
vision, but  the  power  was  exercised  a  few  months  after  the  sale.  It 
was  decided  that  the  plaintiffs  were  entitled  to  rescission,  the  mutual 
mistake  going  to  the  essence  of  the  contract.  In  Harrell  v.  De  Nor- 
mandie,*  upon  a  sale  and  transfer  of  government  securities,  the  par- 
ties contracted  on  the  basis  of  a  certain  percentage  to  be  discounted 
from  the  estimated  value  of  the  securities.  But  in  estimating  their 
value  the  seller,  by  mistake,  omitted  to  include  interest  that  had 
already  accrued,  and  the  buyer  took  the  seller's  estimate.  This  was 
held  to  be  such  a  case  of  mutual  error  and  surprise  as  was  relievable 
in  equity. 

These  cases  suffice  to  show  that  a  court  of  equity  will  relieve 
against  a  mistake  of  fact,  superinduced  by  a  mistake  of  law.  And 
they  are  in  line  with  State  v.  Paup.^  The  circumstances  of  that  case 
were  that  Congress  had  granted  to  Arkansas  two  townships  of  land 
for  the  use  of  a  seminary  of  learning,  to  be  located  in  tracts  of  not 
less  than  an  entire  section.  In  1840,  a  few  sections  of  this  grant  re- 
maining still  unlocated,  the  legislature  authorized  the  governor  to 
sell  and  dispose  of  the  same,  in  legal  subdivisions  of  not  less  than 
one-half  quarter  section,  to  be  selected  and  located  by  the  purchasers. 
The  governor  so  advertised,  and  Paup  purchased  the  right  to  locate 
520  acres,  for  which  he  made  his  bonds.  Paup  selected  his  lands  in 
unconnected  tracts  of  eighty  acres,  but  the  general  land  office  refused 
to  confirm  his  locations.  Being  sued  upon  the  bonds,  Paup  obtained 
a  perpetual  injunction  of  the  proceedings  on  the  ground  that  the 
contract,  when  entered  into,  was  intended  to  effect  a  particular  ob- 
ject, which,  owing  to  a  misapprehension  of  the  law,  had  failed.  In 
that  case  Mr.  Justice  Walker  appears  to  recognize  a  distinction  be- 

'  47  Penn  St.  520.  ^  3  Penn.  St.  21. 

^  I  Head  77.  *  26  Tex.  120. 

^  13  Ark.  I2g. 
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tween  mistake  ot  the  existence  ot  a  law  and  mistake  of  its  legal  effect. 
We  think  this  savors  of  hair-splitting,  but  we  approve  the  decision  on 
its  merits.  Paup  in  reality  took  nothing  by  his  purchase  and  the 
State  had  lost  nothing.  The  land  could  not  be  located  in  tracts 
smaller  than  640  acres,  contrary  to  the  supposition  of  the  parties. 
The  State,  having  no  right  itself  to  select  the  grant  in  detached 
parcels,  could  not,  of  course,  give  its  vendee  that  privilege.  Hence 
there  was  no  consideration  for  Paup's  bonds,  and  the  parties  could 
be  placed  in  statu  quo. 

In  Allen  v.  Hammond  '  the  Supreme  Court  of  the  United  States 
uses  this  language,  which  is  applicable  to  the  case  in  judgment  : 

"  The  contract  was  entered  into  through  the  mistake  of  both  par- 
ties. It  imposes  great  hardship  and  injustice  on  the  appellee  and  it 
is  without  consideration.  These  grounds,  either  of  which  in  ordinary 
cases  is  held  sufficient  for  relief  in  equity,  unite  in  favor  of  the  appel- 
lee." 

Rogers  v.  Sebastian  County  *  has  been  thought  to  be  decisive  of 
the  present  case,  but  it  is  clearly  distinguishable.  The  facts  in  that 
case  were  that,  in  the  year  1852,  the  county  seat  had  been  lawfully 
removed  to  Fort  Smith,  and  the  county  commissioners  had  selected 
a  sight  for  the  court-house.  Rogers,  the  owner,  thereupon  conveyed 
the  land  to  the  commissioners  for  a  nominal  consideration  by  a  deed 
absolute,  the  statute  forbidding  any  conditions  or  reservations  in  a 
conveyance  for  the  use  of  a  county.  It  was  expected  that  Fort 
Smith  would  be  the  permanent  county  seat,  and  the  county  pro- 
ceeded to  build  a  court-house.  But  three  years  later,  and  before  the 
court-house  was  finished,  the  county  seat  was  re-located  at  a  distance 
of  eighteen  miles  from  Fort  Smith.  Rogers  now  sought  a  cancella- 
tion of  this  deed  and  a  reinvestment  of  the  title  in  himself,  but  relief 
was  denied.  But  the  county  seat  was  actually  at  Fort  Smith  when 
the  donation  was  made  ;  there  was  no  misapprehension  going  to  the 
root  of  the  matter.  The  county  was  not,  of  course,  bound  to  main- 
tain its  county  seat  at  one  place.  The  parties  must  have  known  it 
was  liable  to  removal,  and  that  upon  removal  there  could  be  no  re- 
verter or  resulting  trust  in  favor  of  the  donor. 

In  this  aspect  fhe  case  was  similar  to  Gilmore  v.  Hayworth.'  But 
here  there  has  been  a  total  failure  of  the  purposes  of  the  conveyance. 
The  parties  have  dealt  with  each  other  under  an  illusion.  The  county 
had  no  general  power  to  acquire  and  hold  real  estate,  as  for  specula- 
tion or  profit,  but  only  for  purposes  germane  to  the  object  of  its  cre- 
ation.' 

'11  Pet.  71.  '21  Ark.  440.  =526  Tex.  Sg. 

*  Dillon's  Municipal  Corporations,  §563;   Hayward  v.  Davidson,  41  Ind.  215. 
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One  obstacle  in  the  way  of  granting  relief  in  this  class  of  cases  is 
the  difficulty,  and  sometimes  the  impossibility,  of  restoring  the  par- 
ties to  their  original  situation.  That  obstacle  is  not  insurmountable 
in  the  present  case.  If  the  county  has  expended  money  in  making  im- 
provements compensation  may  be  allowed  therefor.'  And  if  the  land 
has  escaped  taxation  by  reason  of  the  legal  title  being  in  the  county, 
it  may  be  placed  on  the  tax-books  and  assessed  for  past  years. 

If  the  allegations  of  the  bill  are  true,  the  county  has,  under  a  mis- 
take common  to  it  and  Mrs.  Griffith,  obtained  an  advantage  which  it 
is  unconscientious  to  retain. 

The  decree  is  reversed  and  the  cause  remanded,  with  directions  to 
overrule  the  demurrer  and  require  the  defendants  to  answer. 


RACKEMANN  et  al.  v.  RIVERBANK   IMPROVEMENT 

COMPANY. 

In  the  Supreme  Judicial  Court  of  Massachusetts, 
October  2t,  1896. 

[Reported  in  44  Northeastern  Reporter  ggo.] 

Report  from  Supreme  Judicial  Court,  Suffolk  County  ;  Oliver  W. 
Holmes,  Judge- 
Bill  by  Charles  S.  Rackemann  and  another  against  the  Riverbank 
Improvement  Company  to  rescind  a  sale  of  real  estate.  Heard  on 
demurrer  to  the  bill,  and  reported  to  the  Supreme  Judicial  Court. 
Demurrer  overruled. 

y.  C  Gray  for  plaintiffs. 
C  A.  Williams  for  defendant. 

Allen,  J.  This  case  comes  up  on  demurrer.  According  to  the 
averments  of  the  bill,  an  agent  employed  by  the  defendant  to  offer  the 
defendant's  land  for  sale,  in  order  to  induce  the  plaintiff's  to  buy  a 
lot  at  $3-50  a  foot,  offered  in  behalf  of  the  defendant,  that  if  they 
would  do  so  the  defendant  would  not  sell  any  of  its  land  shown  on  a 
plan  at  less  than  that  price.  The  plaintiffs  accepted  the  offer,  and 
ao-reed  to  buy  a  lot  on  the  terms  offered,  and  afterward  took  a  deed 
thereof  from  the  defendant.  The  agent's  offer  was  not  in  writing, 
nor  did  the  defendant  give  him  any  authority  to  make  it,  and  at  the 
argument  the  plaintiffs  conceded  that  he  had  no  implied  authority  ; 
but  the  plaintiffs  never  doubted  that  he  had  authority.  Within  a 
little  less  than  a  year  after  the  plaintiffs  took  their  deed,  the  defend- 
ant was  offering  lots,  and   actually  sold  two  lots,  at  less   than  that 

'  I  Perry  on  Trusts,  §  165a. 
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price.  The  plaintiffs  were  soon  informed  of  these  facts,  and  notified 
the  defendant  that  each  sale  was  a  breach  of  the  defendant's  agree- 
ment. The  defendant  denied  that  its  agent  had  any  authority  to 
make  such  an  agreement,  and  repudiated  the  same.  Up  to  this  time 
plaintiffs  had  no  doubt  that  the  agreement  was  made  with  the 
authority  of  the  defendant,  and  there  had  been  no  communication 
nor  occasion  for  communication  between  the  plaintiffs  and  the  de- 
fendant upon  the  subject  of  the  agreement.  Negotiations  ensued, 
and  about  five  months  later  the  plaintiffs  notified  the  defendant  of 
their  election  to  rescind  the  transaction,  and  demanded  back  the 
money  paid  by  them,  and  the  cancellation  of  a  note  given  in  part 
payment,  and  a  discharge  from  the  covenants  of  a  mortgage  given  to 
secure  the  note.  The  defendant  contends  that  there  was  no  con- 
tract until  the  principals  made  one,  and  that  the  defendant  never  con- 
templated that  the  agreement  now  relied  on  should  form  a  part  of 
the  transaction.  The  bill  sufficiently  avers  that  there  was  a  contract 
between  the  plaintiffs  and  the  agent,  and  that  it  was  understood  by 
the  plaintiffs  that  the  agent's  agreement  with  respect  to  the  price  in 
the  future  should  form  a  part  of  the  transaction.  This  was  not  so 
understood  or  contemplated  by  the  defendant,  and  the  agent  had  no 
express  or  implied  authority  to  make  the  agreement.  Accordingly  we 
are  to  assume  that  the  plaintiffs  accepted  the  deed  with  the  under- 
standing that  they  had  an  oral  contract  of  the  defendant,  through  its 
agent,  in  respect  to  the  price  at  which  future  sales  should  be  made, 
when,  in  point  of  fact,  they  had  not  got  one. 

The  question  does  not  arise  in  this  case  whether  the  plaintiffs,  re- 
taining the  land,  could  maintain  an  action  for  damages  against  the 
defendant  for  breach  of  its  agent's  contract.  The  plaintiffs  make 
no  claim  for  damages.  Neither  do  they  make  any  charge  of  fraud. 
But  they  seek  to  rescind  the  transaction  on  the  ground  that  they  did 
not  get  what  they  thought  they  were  getting,  namely,  an  agreement  to 
keep  up  the  price  of  the  neighboring  lots.  The  defendant  repudi- 
ates the  contract  which  its  agent  made  in  his  behalf,  as  unauthorized 
and  void.  The  plaintiffs  concede  the  defendant's  right  to  do  this. 
The  question  is,  can  the  plaintiffs,  under  this  state  of  things,  be  held 
to  their  purchase,  or  are  they  entitled  to  rescind  it,  and  get  back  the 
consideration  which  they  paid  upon  conveying  the  land  to  the  de- 
fendant.'' Upon  the  averments  of  the  bill,  we  think  that  they  have 
this  right  of  rescission.  The  defendant  would  not  have  secured  the 
advantage  of  the  sale  to  the  plaintiffs  except  for  the  offer  and  prom- 
ise of  its  agent.  The  defendant  employed  him  to  offer  its  land  for 
sale.  He  made  the  offer  of  a  lot  to  the  plaintiffs,  accompanied  by  the 
promise  which  has  been  mentioned,  Th§  plaintiff?  agreed  to  take 
15 
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the  land  with  tlie  ])romise.  Jt  turns  out  that  tliey  got  the  land  with- 
out the  promise.  The  defendant  cannot  retain  what  is  beneficial  in 
the  transaction,  while  disclaiming  what  is  onerous.  When  it  repudi- 
ates the  means  by  which  the  plaintiffs  were  brought  to  contract  with 
it,  this  entitles  the  plaintiffs  to  give  up  the  contract  altogether,  unless 
there  is  some  other  objection  to  their  doing  so.  The  rule  in  this 
respect  is  the  same  whether  the  unauthorized  act  of  the  agent  was 
fraudulent  or  merely  a  matter  of  warranty  or  promise.'  Such  rescis- 
sions, however,  are  only  allowable  where  it  is  possible  to  restore  the 
other  party  to  his  former  position.  The  defendant  contends  that 
enough  appears  on  the  face  of  the  plaintiffs'  bill  to  show  that  this 
cannot  be  done  in  the  present  case,  because  the  plaintiffs  were  in 
possession  of  the  lot  purchased,  and  had  the  benefit  of  the  agent's 
agreement  for  nearly  a  year  before  they  sought  to  rescind.  But  these 
facts  do  not  of  themselves  prevent  a  rescission.  There  may  be  a  rescis- 
sion of  a  purchase  of  land  after  the  purchaser  has  been  in  possession  for 
a  considerable  length  of  time/  and  although  the  land  restored  has 
fallen  in  value.'  The  bill  discloses  nothing  to  show  that  the  defend- 
ant cannot  be  restored  to  its  former  position. 

The  defendant  contends  that  the  offer  of  the  agent  that  the  de- 
fendant would  not  sell  any  of  its  other  land  for  less  than  $3.50  a  foot, 
if  made,  was  void  as  against  public  policy,  in  that  it  might  remove 
from  sale  in  the  market  a  very  large  tract  of  land  in  Boston  for  a  very 
long  time,  namely,  until  the  defendant  could  obtain  that  price  for 
every  foot  of  its  remaining  land.  But  such  an  agreement  is  to  be 
construed  in  view  of  the  circumstances,  and,  no  limit  of  time  being 
fixed,  it  would  only  last  for  a  reasonable  length  of  time."  So  con- 
strued, it  is  not  open  to  objection  on  the  ground  of  public  policy.* 
On  the  face  of  the  bill,  we  cannot  say  that  one  year  was  an  unrea- 
sonable time. 

1  Udell  z'.  Atherton,  7  Hurl.  &  N.  172  ;  Brady  v.  Todd,  9  C.  B.  (N.  S.)  592, 
606,  ad  Jinem  ;  Bank  v.  Addie,  L.  R.  i  H.  L.  Sc.  145  ;  Houldsworth  ?'.  Bank,  5 
App.  Cas.  317  ;  Kennedy  v.  McKay,  43  N.  J.  Law  288  ;  Titus  v.  Railroad  Co., 
46  N.  J.  Law  393,  420;  Krumm  v.  Beach,  96  N.  Y.  398  ;  Eberts  z'.  Selover,  44 
Mich.  519,  7  N.  W.  225  ;   Knappen  v.  Freeman,  47  Minn.  491,  50  N.  W.  533. 

'^  Nealon  v.  Henry,  131  Mass.  153;  Petroleum  Co.  v.  Hurd,  L  R.  5  P.  C. 
221. 

3  Neblett  v.  Macfarland,  92  U.  S.  loi,  104;  Bank  v.  Addie,  L.  R.  i  H.  L. 
Sc.  145,   166. 

•*  Park  V.  Whitney,  148  Mass.  278,  19  N.  E.  161  ;  Loring  v.  City  of  Boston,  7 
Mete.  (Mass.)  409  ;  Atwood  v.  Cobb,  16  Pick.  227,  231  ;  i  Sugd.  Vend.  (8th 
Am.  Ed.)  271  ;  i  Chit.  Cont.  (nth  Am.  Ed.)  434  ;  2  Chit.  Cont.  (nth  Am.  Ed.) 
1062. 

*  Winsor  v.  Mills,  157  Mass.  362,  364,  32  N.  E.  352. 
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It  is  also  contended  that  the  agreement  of  the  agent,  if  made,  was 
merged  in  the  defendant's  deed,  and  cannot  be  proved  by  parol  evi- 
dence. It  is  clear  that  the  agreement  contradicts  nothing  in  the 
deed,  because  the  deed  contains  nothing  upon  this  subject.  The 
agreement  appears  to  have  been  collateral,  and  on  a  distinct  subject, 
and,  though  merely  oral,  it  might  be  proved.' 

Finally,  it  is  contended  that  the  plaintiffs'  proper  remedy  was  at 
law.  But  the  plaintiffs  sought  not  only  a  return  of  the  money  which 
they  had  paid,  but  a  cancellation  of  the  note  and  a  discharge  from 
the  covenants  of  the  mortgage.  A  bill  in  equity  is  the  proper  rem- 
edy under  such  circumstances. 

According  to  the  terms  of  the  report  the  defendant  may  file  an 
answer  to  the  bill.     Demurrer  overruled. 


OKILL  V.  WHITTAKER. 
In  Chancery  before  Lord  Cottenham,  C,  July  14,  1847. 

[Reported  in  2  Phillips  338.] 

The  plaintiffs  were  trustees  for  sale  of,  amongst  other  property,  cer- 
tain leasehold  premises,  which  they  held  under  a  demise  executed  in 
1755,  for  a  term  of  three  lives  and  twenty-one  years;  and  in  March, 
1836,  they  put  the  leaseholds  up  to  auction  under  particulars  of  sale,  in 
which  they  were  advertised  to  be  sold  "  for  the  remainder  of  a  term  of 
twenty-one  years,  which  commenced  on  or  about  the  3d  of  December, 
1823,"  the  plaintiffs  being  then  under  the  impression  that  the  last  sur- 
vivor of  the  Uves  had  died  about  that  time,  although  the  last  life  did 
not  in  fact  drop  until  March,  1835.  The  property  not  having  been  sold 
at  the  auction,  they  agreed  a  few  days  afterward  to  sell  it  under  the 
same  description  to  one  Whittaker  for  ;^3oo  ;  and  by  an  indenture 
dated  the  22d  of  March,  1835,  after  reciting  the  indenture  of  demise, 
and  "  that  the  last  survivor  of  the  lives  died  on  the  3d  of  December, 
1823,  when  the  term  of  twenty-one  years  commenced  ;  and  that  the 
plaintiffs  had  agreed  with  Whittaker  for  the  sale  thereof  to  him  for  ^300 
for  the  residue  then  unexpired  of  the  lease  "  ;  it  was  witnessed  that,  in 
consideration  of  the  said  sum  of  ;^3oo,  the  plaintiffs,  in  exercise  of  the 
said  power,  etc.,  assigned  the  pren)ises  to  Whittaker,  "  to  hold  the  same 
for  all  the  residue  then  to  come  and  unexpired  of  the  said  term  of 
twenty-one  years  granted  by  the  said  lease,  and  which  term  commenced 
on  or  about  the  3d  of  December,  1823." 

The  purchase-money  was  duly  paid,  and  Whittaker  took  possession 

'  Durkin  v.  Cobleigh,  156  Mass.  108,  30  N.  E.  474,  and  cases  there  cited. 
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of  the  premises,  and  remained  in  such  possession  till  his  death  in  1842, 
when  tliey  i)assed  to  the  defendants,  his  executors.  In  1845  ^^^^  plain- 
tiffs filed  this  bill,  alleging  that  they  had  lately  discovered  their  mistake 
as  to  the  time  when  the  last  life  dropped,  and  praying  that,  under  the 
circumstances,  it  might  be  declared  that  Whittaker  was  in  equity  only 
entitled  to  the  premises  for  the  residue  of  a  term  of  twenty-one  years^ 
computed  from  the  3d  of  December,  1823,  and  that  the  defendants 
might  be  decreed  to  re-assign  them,  and  to  account  for  the  rents  as 
from  the  3d  of  December,  1844. 

The  defendants,  by  their  answer,  admitted  that  the  last  surviving  life 
did  not  in  fact  drop  until  March,  1835  ;  but  they  stated  their  belief 
that  Whittaker  had  attached  very  little  importance  to  the  precise  length 
of  time  the  lease  had  to  run,  having  bought,  as  they  believed,  with  a 
view  to  obtain  a  renewal,  which,  though  not  a  matter  of  right,  would, 
in  all  probability,  be  obtained.  It  was,  however,  proved  on  the  part  of 
the  plaintiffs,  by  the  agent  who  had  negotiated  the  sale  to  Whittaker, 
that,  in  the  discussion  of  the  terms,  the  latter  inquired  particularly  how 
much  of  the  lease  remained  unexpired,  and  that,  in  the  written  pro- 
posal signed  by  Whittaker  to  be  submitted  to  the  plaintiff,  these  words, 
"  there  being  eight  years  from  December  next,"  were  inserted  at  the 
express  request  of  Whittaker  himself.  It  was  also  in  evidence  that  the 
fair  price  of  the  property  on  that  supposition  would  have  been  about 
^294 ;  but,  for  the  longer  period,  ^£^495  ^t  least. 

Vice-Chancellor  Knight  Bruce  having,  at  the  hearing,  dismissed  the 
bill  with  costs,  the  plaintiffs  appealed. 

Mr.  Anderdon  and  Mr.  Ball,  for  the  appeal,  contended  that,  upon 
the  principle  on  which  money  paid  by  one  party  to  another  under  a 
mutual  misapprehension  or  ignorance  of  facts,  Kelly  v.  Solari,'  Bell  v. 
Gardiner,^  the  court  would  relieve  the  plaintiffs  in  this  case,  as  had  been 
done  in  Bingham  v.  Bingham,'  Calverley  v.  Williams,*  Stapylton  v. 
Scott,^  Willan  v.  Willan,"  Grieveson  7'.  Kirsop,'  Tyler  v.  Beversham.' 

The  Lord  Chancellor,  without  hearing  the  other  side,  said  :  It  is 
impossible  on  this  bill  to  give  any  relief  It  goes  far  beyond  any  of  the 
cases  that  have  been  cited.  The  plaintiffs  do  not  ask  to  rescind  the 
transaction  altogether ;  nor  could  they  ;  for,  after  ten  years'  occupation 
and  expectation  of  the  benefit  of  renewal,  it  would  be  impossible  to  re- 
store the  purchaser  to  his  original  situation.  What  they  say  is,  that  the 
contract  was  improperly  executed  by  the  assignment,  and  they  ask  that 
what  remains  of  the  term  after  the  expiration  of  the  eight  years  may  be 

'  9  Mees.  &  W.  54  '4  Man,  &  Gr.  11. 

»  I  Ves.  126.  ■•  I  Ves.  210. 

'  13  Ves.  425.  *  16  Ves.  72. 

'  5  Beav.  283.  *  Ca.  t.  Finch,  80. 
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reassigned.  But  what  is  that,  but  to  call  upon  this  court  to  decree  spe- 
cific performance  of  a  contract  with  a  variation  ?  For  the  thing  that 
both  the  vendor  agreed  to  sell  and  the  purchaser  to  buy,  was  the  residue 
of  the  term,  and  not  a  portion  of  the  residue. 

Suppose  a  party  proposed  to  sell  a  farm,  describing  it  as  "  all  my 
farm  of  200  acres,"  and  the  price  was  fixed  on  that  supposition,  but  it 
afterward  turned  out  to  be  250  acres,  could  he  afterward  come  and  ask 
for  a  reconveyance  of  the  farm,  or  payment  of  the  difference  ?  Clearly 
not ;  the  only  equity  being  that  the  thing  turns  out  more  valuable  than 
either  of  the  parties  supposed.  And  whether  the  additional  value  con- 
sists in  a  longer  term  or  a  larger  acreage  is  immaterial. 

Some  of  the  cases  cited  were  cases  in  which  the  parcels  in  the  deed 
embraced  more  than  the  parties  intended  to  deal  with.  But  the  misfor- 
tune of  this  case  is  that  here  the  plaintiffs  did  intend  to  sell  all  the 
remaining  interest  in  the  lease,  but  by  their  own  mistake  they  misde- 
scribed  what  that  interest  was.  I  cannot  distinguish  such  a  case  from 
that  of  a  bill  to  compel  specific  performance  with  a  variation  ;  for  the 
object  of  the  bill  is  to  introduce  a  new  term  :  either  to  make  the  pur- 
chaser pay  more,  or  to  make  him  a  trustee  of  the  rest  of  the  term. 
That  cannot  be  done. 

The  appeal  must  be  dismissed  with  costs. 


WILLIAM    BEACH    LAWRENCE  v.  RICHARD  M.  STAIGG. 

In  the  Supreme  Court  of  Rhode  Island,  March  Term,  1866. 

\^Reported  in  8  Rhode  Island  Reports  256.] 

Re-hearing  of  a  suit  in  equity,  for  rescission  of  a  contract  of  sale 
of  lands,  upon  the  ground  of  mutual  mistake. 

The  case,  at  the  first  trial,  was  submitted  to  the  court  on  printed 
arguments,  and  the  opinion  of  the  court  given  thereon,  at  its  August 
Term,  1865.  For  a  reason  that  will  be  apparent  to  the  reader,  a  full 
report  of  the  case,  as  originally  tried  and  determined,  will  here  be 
first  presented. 

The  material  facts  in  the  case,  and  the  scope  and  purpose  of  the 
bill,  are  fully  stated  in  the  opening  paragraph  of  the  opinion  of  the 
Chief  Justice,  infra. 

Sheffield  for  the  complainant. 

Parsons  (with  whom  was  T.  A.  Jenckes)  for  defendant. 

Ames,  C.J.  The  facts  stated  and  proved  in  this  case  are  that  the 
plaintiff  arranged  for  sale  and  sold,  through  the  agency  of  Alfred 
Smith,  a  well-known  real  estate  agent  in  Newport,  a  portion  of  a  cer- 
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tain  farm  belonging  to  tlie  plaintiff,  called  the  Ochre  Point  Farm,  in 
said  Newport.  That  Smith,  who  had  the  sole  direction  and  control 
of  said  sale,  in  the  summer  of  1862  employed  a  surveyor  by  the  name 
of  Samuel  S.  Minot,  reputed  for  his.  skill,  to  survey  the  portion  of  said 
farm  to  be  sold  into  lots,  and  measure  and  plot  the  same,  to  be  sold 
by  one  Swinburn,  by  auction.  That  among  the  lots  so  measured 
and  plotted  was  lot  No.  i,  on  the  plot  of  said  lots,  set  down  as  con- 
taining 43,918  feet  to  high  water,  by  mistake  of  said  surveyor,  when, 
in  truth  and  in  fact,  said  lot  contained,  in  its  true  area  to  high  water, 
55,680  feet.  That  said  lot  was  sold  by  auction,  through  mistake,  to 
the  defendant,  and  by  him  bought,  as  containing  said  area  of  43,918 
feet,  instead  of  its  true  area  of  55,680  feet,  at  five  and  one-quarter 
cents  per  square  foot,  and  upon  receiving  a  conveyance  from  the 
plaintiff  of  said  lot,  the  defendant  paid  his  said  agent,  Smith,  the  sum 
of  $755-69,  and  delivered  to  him  a  mortgage  for  the  payment  of  a 
note  of  $1,550,  in  three  years,  with  interest,  the  area  and  price  of 
said  lot  being  adjusted  by  and  according  to  said  mistake.  The  bill 
prays  that  the  sale,  made  as  above,  by  mutual  mistake  as  to  area,  may 
be  rescinded,  the  consideration  being  returned  to  the  defendant  and 
the  land  reconveyed  by  him  to  the  plaintiff. 

We  are  clearly  of  opinion  that  this  equity  demanded  of  the  defend- 
ant is  due,  under  the  facts,  to  the  plaintiff,  there  being  no  doubt  that 
the  sale  and  conveyance  were  made  under  a  mutual  mistake,  as  to  the 
area  sold,  and  the  price  justly  to  be  computed  as  the  price  of  the  lot. 
No  fault  or  neglect  in  the  matter  is  fairly  imputable  to  the  plaintiff, 
who  employed  an  agent  to  arrange  the  sale  of  his  farm,  of  skill  and 
good  repute.  This  agent,  for  the  purpose  of  surveying,  measuring 
and  plotting  the  lots  to  be  sold,  including  lot  No.  i,  sold  under  the 
above  mistake  to  the  defendant,  employed  a  skillful  civil  engineer, 
who,  in  performing  this  duty,  fell  into  the  mistake  above  stated^ 
which  has  caused  the  parties  to  contract  and  execute  their  contract 
of  sale,  contrary  to  the  design  and  against  right,  as  due  to  and  from 
both  parties.  The  sale,  like  that  in  Leslie  v.  Thompson,'  was  made 
according  to  the  report  of  a  surveyor,  which  was  incorrect,  and  the 
contract  was,  as  in  that  case,  entered  into  under  a  mistaken  conception 
of  the  amount  of  the  property  comprised  in  the  particulars  embraced 
in  the  report.  There  is  no  pretense,  under  the  facts  proved,  that  the 
plaintiff  designed  or  expected  to  sell  lot  No.  i  in  the  mass  or  lump, 
or  that  the  defendant  designed  or  expected  to  buy  it  in  that  mode. 
The  designation  of  the  number  of  feet  in  the  tract,  with  the  price  per 
foot  at  which  it  was  sold,  negatives  any  such  presumption.     In  the 
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exercise  of  its  jurisdiction  over  the  subject  of  such  a  mistake,  the 
court  will  require,  what  it  finds  in  this  case,  full  and  satisfactory  proof 
of  the  mistake,  and  will  be  of  little  value,  if  it  can  suppress  only 
positive  frauds,  and  leave  a  material  mistake,  like  the  one  in  this  case, 
innocently  made,  to  work  an  intolerable  mischief,  contrary  to  the  in- 
tention of  the  parties.  As  we  have  already  had  occasion  to  repeat, 
in  the  language  of  Judge  Story :  "  It  would  be  to  allow  an  act  orig- 
inating in  innocence  to  operate  ultimately  as  a  fraud,  by  enabling  the 
party  who  receives  the  benefit  of  the  mistake  to  resist  the  claims  of 
justice,  under  the  shelter  of  a  rule  framed  to  promote  it."  ' 

According  to  the  well-settled  principles  of  equity  jurisprudence  ap- 
plicable to  such  a  subject,  we  must  rescind  the  contract  and  sale 
entered  into  and  arranged  by  mistake  in  a  substantial  particular,  and 
which,  if  suffered  to  remain,  will  work  a  fraud  upon  the  plaintiff,  un- 
less the  same  be  conformed  to  the  truth  and  fact  in  the  particular 
complained  of.  Let  a  decree  be  entered  up  rescinding  the  above 
sale  as  entered  into  by  mutual  mistake,  the  plaintiff  returning  the 
consideration  by  him  received  from  the  defendant,  and  receiving  from 
him  a  full  release  in  consideration  thereof  and  of  all  loss  and  expense 
incurred  by  him  from  the  plaintiff  in  said  lot  No.  i,  but  let  the  title  of 
the  defendant  in  No.  i  remain  without  such  rescission,  provided  he 
shall  forthwith  pay,  as  the  master  may  report,  the  cash  sum  due,  and 
deliver  the  additional  note  secured  by  mortgage  upon  the  property 
sold  to  the  defendant,  calculating  the  amount  of  such  additional 
sum,  adjusting  the  same  and  the  amount  of  such  additional  note  and 
mortgage  to  the  true  price,  free  from  the  above  mistake  ;  let  Francis 
B.  Peckham,  Jr.,  Esq.,  be  appointed  a  master  in  this  case  to  compute 
the  above  amounts,  and  fix  the  time  for  adjusting  the  payment  of  the 
same  between  the  parties,  as  he  shall  find  the  facts  in  this  case  may 
require,  and  report  upon  the  same  to  the  court. 

The  mistake  made  in  the  contract  and  conveyance  being  apparent, 
and  it  being  proved  by  Alfred  Smith  that,  about  a  year  after  the  con- 
tract and  conveyance,  it  was  discovered  by  him,  upon  the  suggestion 
of  William  B.  Lawrence,  Jr.,  and  that  having  it  confirmed  by  Mr. 
Minot,  the  surveyor,  he  informed  the  defendant  of  it,  which  informa- 
tion is  admitted  by  the  defendant  to  have  been  given  to  him,  and  the 
defendant  having  thereupon  promised  to  correct  it,  and  it  appearing, 
notwithstanding,  that  this  has  never  been  done  by  him,  our  decree 
against  him  must  be  with  costs. 

After  the  delivery  of  this  opinion,  and  after  notice  had  been  given 
by  the  complainant  that  he  intended  applying  to  the  court  for  a  mod- 

'  Story's  Eq.  Juris.  15,  155,  156  ;  Allen  v.  Browne,  6  R.  I.  Rep.  396-7. 
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ification  of  its  order,  by  making  the  rescission  unconditional,  the 
•complainant  learned,  that  while  the  case  was  under  advisement  by 
the  court,  a  communication  in  writing  was  made  to  one  or  more  of 
the  judges,  by  the  defendant's  counsel,  without  the  consent  or  knowl- 
edge of  either  the  complainant  or  his  solicitor.' 

At  this  term  (March,  1866)  the  cause  was  again  submitted  to  the 
court.  The  counsel  who,  at  this  term,  assumed  charge  of  the  cause, 
respectively  adopting,  as  their  own,  the  arguments  of  their  predeces- 
sors, and  commending  them  to  the  consideration  of  the  court,  were, 
respectively,  further  heard  upon  the  merits  of  the  cause,  as  well  as 
upon  the  questions  involved  in  the  complainant's  motion. 

W.  B.  Lawrence,  pro  seipse. 

Payne  for  defendant. 

DuRFEE,  J.  The  plaintiff  in  this  case,  being  the  owner  of  the 
Ochre  Point  Farm,  so  called,  in  Newport,  and  wishing  to  sell  a  por- 
tion thereof,  employed  Alfred  Smith,  a  real  estate  broker  in  Newport, 
to  make  the  sale  ;  and  Smith,  in  pursuance  of  his  employment,  pro- 
cured the  portion  intended  for  sale  to  be  surveyed  and  plotted  into 
iiouse  or  villa  lots,  with  figures  inscribed  in  each  lot  as  plotted,  to  in- 
dicate the  number  of  feet  it  contained.  On  the  i8th  of  August,  1862, 
in  accordance  with  previous  advertisements,  the  lots  so  plotted  were 
offered  for  sale,  at  public  auction,  and  lot  numbered  i  on  the  plot 
was  struck  off  to  the  defendant  at  five  and  one-quarter  cents  per 
foot.  Lot  No.  I,  purported,  on  the  plot,  to  contain  43,918  feet,  and 
was  conveyed  to  the  plaintiff  at  a  price  computed  by  multiplying 
those  figures  by  five  and  one-quarter  cents.  About  a  year  afterward 
the  plaintiff  discovered  that  the  lot,  instead  of  containing  only  43,918, 
did,  in  fact,  contain  55,680  square  feet.  He  notified  the  defendant 
of  the  error  and  claimed  its  correction,  which,  however,  the  defend- 
ant did  not  make.  At  the  former  hearing  the  court  came  to  the  con- 
clusion that  the  sale  was  made  and  the  price  computed  under  a  mu- 
tual mistake  in  this  particular,  and  decreed  a  rescission  of  the  convey- 
ance, unless  the  defendant  would  pay  for  the  additional  number  of 
feet  at  the  auction  price  and  according  to  the  conditions  of  the  sale. 

On  a  review  of  the  case,  we  still  entertain  the  opinion  that  the 
plaintiff  sold  and  the  defendant  bought  the  lot,  supposing  that  the  fig- 
ures on  the  plot  correctly  represented  the  number  of  feet  which  the 
lot  contained,  or,  in  other  words,  under  a  mutual  mistake  in  that  re- 
gard. The  plaintiff  contends  that  if  such  is  our  opinion  we  must 
rescind  the  conveyance,  and  that  we  cannot  allow  the  defendant  to 
keep  the  lot  on  payment  of  an  additional /r^  rata  compensation,  for 
that  would  be  to  make  a  new  contract  for  the  parties. 

'  So  much  of  the  case  as  relates  to  this  question  has  been  omitted. — Ed. 
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We  do  not  take  that  view  of  the  case.  The  sale  was,  we  think, 
understood  to  be  a  sale  of  the  entire  lot  as  plotted,  for  a  price  to  be 
computed  at  the  rate  of  five  and  one-quarter  cents  per  square  foot 
on  the  number  of  feet  in  the  lot.  The  mistake  was,  that  both  parties 
supposed  the  figures  on  the  plot  correctly  represented  the  number  of 
feet  in  the  lot,  and  accordingly  computed  the  price  at  too  small  an 
amount.  Now  the  aim  of  the  court,  in  giving  relief  for  a  mistake,  is 
to  put  the  parties,  as  nearly  as  possible,  in  the  situation  they  would 
have  been  in  but  for  the  mistake  ;  and  there  can  be  no  doubt  that,  in 
this  case,  that  aim  will  be  better  Accomplished  by  rectifying  the  price 
than  by  annulling  the  conveyance.  The  contract  here  has  been  exe- 
cuted, and  where  the  contract  has  been  executed  the  court  is  slow  to 
rescind  it,  even  for  causes  which  would  be  thought  to  warrant  its  re- 
scission had  it  remained  in  fieri}  And  certainly,  where  the  mistake 
is  of  such  a  nature  that  it  can  be  corrected  and  justice  done  the 
party  asking  relief  by  its  correction,  it  would  be  unreasonable  to  re- 
sort to  the  more  extreme  remedy  of  a  rescission.  To  afford  relief  in 
this  milder  form  is  not  to  make  a  new  contract  for  the  parties,  but 
simply  to  refuse  to  set  aside  the  contract  which  they  have  made  for 
themselves,  under  a  mistake,  provided  the  party  profiting  by  the  mis- 
take will  do  a  more  perfect  equity  by  correcting  the  same. 

The  cases  which  have  been  cited  by  the  plaintiff,  as  showing  that 
rescission  is  the  proper  remedy,  are  cases  where  another  remedy  would 
not  do  justice  to  the  party  seeking  relief.  They  are,  for  the  most 
part,  suits  by'purchasers  who  had  been  led  into  purchases  of  land  by 
mistakes  as  to  its  quality  or  quantity,  which,  but  for  such  mistakes, 
they  would  not  have  made.  Such  is  the  suit  of  Belknap  v.  Sealey,* 
which  is  especially  relied  on  by  the  plaintiff.  The  suit,  in  that  case, 
was  by  the  purchaser,  and  in  the  Court  of  Appeals,  to  which  it  was 
finally  carried,  the  rescission  decreed  by  the  Superior  Court  was  con- 
firmed, on  the  ground  that  the  contract  was  yet  executory — that  there 
was  a  misrepresentation,  though  not  fraudulent,  of  the  quantity  of  the 
land,  and  that  the  mistake  went  to  the  essence  of  the  contract.*  But 
no  case  has  been  cited  where  a  conveyance  of  land  has  been  set 
aside  at  the  suit  of  the  vendor  for  a  mistake,  when  it  affected  only 
the  price  to  be  received  by  him,  and  where  it  could  be  rectified  by 
awarding  him  an  additional  price. 

In  the  case  of  Barnes  v.  Gregory,*  the  plaintiff  had  sold  the  de- 
fendant a  tract  of  land  at  $35  per  acre,  and  had  conveyed  it  by  deed, 
describing  the  same  and  estimating  it  to  contain  thirty  acres.     The 

1  Belknap  v.  Sealey,  4  Kernan  143.  *2  Duer  570. 

*4  Kernan  143.  *  i  Head  (Tenn.)  R.  230. 
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tract  did,  in  fact,  contain  forty-five  acres,  and  the  court  awarded  the 
plaintiff  a  ratable  compensation  for  the  excess  over  the  estimate.  In 
Horn  V'  Denton  '  a  similar  remedy  was  administered  in  relief  of  a 
similar  mistake.  These  cases  are  in  point  as  precedents  for  the  case 
before  us,  and  they  were,  we  think,  well  decided,  according  to  the 
analogies  which  govern  courts  in  administering  equitable  relief. 

We  think,  therefore,  that  the  decree,  in  the  form  in  which  it  was 
settled  in  the  previous  opinion  of  the  court,  ought  to  be  entered  in 
this  case,  except  as  to  the  matter  of  the  costs  of  this  rehearing,  which 
we  will  reserve  for  further  consideratioa 


IVINSON  V.  HUTTON. 

In  the  Supreme  Court  of   the  United  States,  October  Term, 

1878 

[Reported  in  98    United  States  Reports  79.] 

Appeal  from  the  Supreme  Court  of  the  Territory  of  Wyoming. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Jeremiah  M.  Wilson  for  the  appellant. 

Mr.   IV.   IV.  Corlett.,  contra. 

Mr.  Justice  Clifford  delivered  the  opinion  of  the  court. 

Except  in  an  action  of  account,  which  is  almost  obsolete,  it  is  a  gen- 
eral rule  that  between  partners,  whether  they  are  so  in  general  or  for  a 
particular  transaction  only,  no  account  can  be  taken  at  law.' 

Owing  to  the  ability  of  courts  of  equity  not  only  to  investigate  com- 
plicated accounts,  but  also  to  compel  the  specific  performance  of 
agreements,  and  to  reform  or  rescind  the  same,  in  case  of  fraud  or 
mistake,  and  to  restrain  breaches  of  duty  for  the  future,  it  is  to  them 
rather  than  courts  of  law  that  partners  usually  have  recourse  for  the 
settlement  of  controversies  among  themselves.^ 

Sufficient  appears  to  show  that  the  parties  to  the  present  controversy 
on  the  6th  of  September,  1872,  entered  into  a  copartnership  for  the 
purpose  of  raising  cattle  in  the  county  where  they  resided ;  that  their 
business  transactions  and  accounts  were  large  ;  that  the  complainant 
put  into  the  copartnership  the  sum  of  $51,075.66,  and  that  he  had 
drawn  out  from  the  same  the  sum  of  $7,257  ;  that  on  the  nth  of  April, 
1874,  the   partnership  was  dissolved  by  mutual  consent,  upon  the  terms 

'2  Sneed  (Tenn.)  R.  125. 

'^  Worrall  ».  Grayson,    i   Mee.   &  W.  168;  i  Collyer,  Partnership  (6th  ed.), 

339. 

*2  Lindley,  Partnership  (3ded.),  933. 
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following  :  i  That  the  respondent  should  pay  the  complainant  $5,000 
and  all  the  money  the  complainant  had  put  into  the  partnership, 
less  the  amount  he  had  drawn  out,  and  that  the  respondent  should  pay 
or  secure  all  debts  and  liabilities  due  and  owing  by  the  firm.  2.  That 
the  complainant  should  release,  assign,  and  convey  to  the  respondent 
all  the  interest  of  every  description  which  he,  the  retiring  partner,  had 
in  the  partnership  property  when  the  partnership  was  dissolved. 

Neither  party  knew  what  amount  the  complainant  had  put  into  the 
firm  nor  what  amount  he  had  drawn  out,  but  they  mutually  agreed  that 
their  clerk  should  examine  the  partnership  books,  ascertain  the  amount, 
and  report  the  same  as  the  basis  of  their  agreed  settlement,  and  that  if 
any  error  was  made,  that  it  should  be  corrected  when  discovered. 

Pursuant  to  that  arrangement,  the  clerk  examined  the  books,  and  re- 
ported to  the  parties  that  the  sum  shown  to  be  due  from  the  respondent 
to  the  complainant  was  $47,039.54.  By  the  record  it  also  appears  that 
both  parties  supposed  that  the  sum  reported  was  correct,  and  that  they 
made,  executed,  and  delivered  each  to  the  other  all  the  papers  neces- 
sary to  perfect  and  complete  the  terms  and  conditions  of  the  dissolu- 
tion of  the  copartnership ;  that  in  the  course  of  the  same  day  the  clerk 
discovered  that  he  had  made  an  error  of  $4,036.12  against  the  com- 
plainant in  making  the  computation. 

Prompt  notice  of  the  error  was  given  to  the  parties ;  and  the  com- 
plainant alleged  in  the  original  bill  of  complaint  that  the  respondent 
then  and  there  promised  and  agreed  to  re-examine  the  accounts,  and 
that  he  would  rectify  the  error  or  errors,  if  any  were  found  to  have  been 
made,  which  he  subsequently  refused  to  do.  Service  was  made,  and 
the  respondent  appeared  and  demurred  to  the  bill  of  complaint. 

Leave  of  the  court  having  been  first  obtained,  the  complainant 
amended  the  bill  of  complaint  by  striking  out  the  words  containing 
the  promise  to  rectify  the  error  or  errors,  and  the  respondent  demurred 
to  the  amended  bill  of  complaint.  Responsive  to  the  same  demurrer, 
the  complainant  filed  a  motion  to  strike  it  from  the  files  as  irregular; 
but  the  court  denied  the  motion,  overruled  the  demurrer,  and  directed 
the  respondent  to  file  an  answer  to  the  amended  bill  of  complaint. 
These  preliminary  matters  being  settled,  the  respondent  filed  an  answer 
denying  the  jurisdiction  of  the  court,  and  setting  up  several  defenses. 
Hearing  was  had  upon  the  bill  of  complaint  and  answer,  and  the  court 
sent  the  cause  to  a  special  master  to  take  the  proofs  and  report  the 
same  to  the  court.  Due  report  was  accordingly  made  by  the  master, 
with  his  findings  of  fact,  which  substantially  support  all  the  material 
allegations  of  the  amended  bill  of  complaint.  Exceptions  to  the  report 
of  the  master  were  filed  by  the  respondent,  all  of  which  were  overruled 
by  the  court. 
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Before  making  that  order,  the  parties  were  again  heard,  and  the  court 
confirmed  the  report  of  the  master,  and  entered  a  decree  that  all  the 
papers,  instruments,  agreements,  notes  of  hand,  and  mortgages  made 
and  executed  by  the  parties  in  effecting  the  dissolution  of  their  copart- 
nership be  reformed  and  corrected  in  accordance  with  the  findings  of 
the  master.  From  which  decree  the  respondent  appealed  to  the  terri- 
torial Supreme  Court,  where  the  parties  having  been  again  heard,  the 
appellate  court  reversed  the  decree  of  the  court  of  original  jurisdiction 
and  dismissed  the  bill  of  complaint,  holding  that  the  complainant  had 
a  plain,  adequate,  and  complete  remedy  at  law  ;  and  from  that  decree 
the  complainant  appealed  to  this  court. 

Since  the  appeal  was  entered  here,  the  complainant  assigns  for  error 
that  the  court  erred  in  holding  that  the  case  was  not  one  of  equitable 
jurisdiction  ;  that  the  complainant's  remedy  was  at  law  and  not  in  equity, 
and  in  dismissing  the  bill  of  complaint  on  that  ground. 

Courts  of  equity  have  jurisdiction  of  controversies  arising  out  of 
transactions  evidenced  by  written  instruments  which  are  lost  ;  or  if 
through  mistake  or  accident  the  instrument  has  been  incorrectly  framed, 
or  if  the  transaction  is  vitiated  by  illegality  or  fraud,  or  if  the  instru- 
ment was  executed  in  ignorance  or  mistake  of  facts  material  to  its 
operation,  the  error  may  be  corrected  or  the  erroneous  transaction  may 
be  rescinded. 

Equities  of  the  kind,  whether  it  be  for  the  re-execution,  reform,  or 
rescission  of  the  instrument,  like  the  equity  for  specific  performance  of 
a  contract,  are  incapable  of  enforcement  at  common  law,  and  therefore 
necessarily  fall  within  the  peculiar  province  of  the  courts  invested  with 
equitable  jurisdiction. 

Power  to  reform  written  contracts  for  fraud  or  mistake  is  everywhere 
conceded  to  courts  of  equity,  and  it  is  equally  clear  that  it  is  a  power 
which  cannot  be  exercised  by  common  law  courts.* 

ReUef  in  such  a  case  can  only  be  granted  in  a  court  of  equity ;  and 
Judge  Story  says,  if  the  mistake  is  made  out  of  proofs  entirely  satisfac- 
tory, equity  will  reform  the  contract  so  as  to  make  it  conform  to  the 
precise  intent  of  the  parties  ;  but  if  the  proofs  are  doubtful  and  unsat- 
isfactory, and  the  mistake  is  not  made  entirely  plain,  equity  will  with- 
hold relief,  upon  the  ground  that  the  written  paper  ought  to  be  treated 
as  a  full  and  correct  expression  of  the  intent,  until  the  contrary  is  estab- 
lished beyond  reasonable  controversy.' 

Authorities  which  support  that  proposition  are   quite  too  numerous 

'  Hearne  v.  Marine  Insurance  Company,  20  Wall.  490. 

^  I  Story,  Eq.  Jur.  (9th  ed.),  sec.  152;  Gillespie  v.  Moon,  2  John.  (N.  Y.) 
Ch.  585;  Rhode  Island  v.  Massachusetts,  15  Pet.  271;  Daniel  v.  Mitchell,  I 
Story  172. 
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for  citation,  and  the  rule  is  equally  well  established  that  parol  proof  is 
admissible  to  prove  the  alleged  accident  or  mistake  which  is  set  up  as 
the  ground  of  relief.' 

Support  to  the  latter  proposition  is  also  found  in  all  the  standard 
writers  upon  the  law  of  evidence.  Courts  of  equity,  says  Taylor,  will 
also  admit  parol  evidence  to  contradict  or  vary  a  writing  where,  by 
some  mistake  in  fact,  it  speaks  a  different  language  from  what  the  par- 
ties intended,  and  where,  consequently,  it  would  be  unconscionable  or 
unjust  to  enforce  it  against  either  party,  according  to  its  terms." 

Viewed  in  the  light  of  these  suggestions,  it  is  evident  that  the  ruling 
of  the  court  below,  that  the  complainant  had  a  plain,  adequate,  and 
complete  remedy  at  law,  was  erroneous  and  utterly  subversive  of  the 
complainant's  rights,  as  it  is  clear  that  the  common  law  courts  could 
not  give  him  adequate  relief 

Reported  cases  of  the  highest  authority  decide  that  courts  of  equity 
possess  the  power  to  correct  mistakes  in  written  instruments,  even  to 
the  extent  of  changing  the  most  material  stipulations  they  contain  and 
which  are  the  subjects  of  special  agreement ;  but  the  settled  rule  of 
practice  is  that  the  power  should  always  be  exercised  with  great  cau- 
tion, and  only  in  cases  where  the  proof  is  entirely  satisfactory.* 

Where  an  instrument  is  drawn  and  executed  which  professes  or  is 
intended  to  carry  a  prior  agreement  into  execution,  whether  in  writing  or 
by  parol,  which  by  mistake  violates  or  fails  to  fulfill  the  manifest  inten- 
tion of  the  parties,  equity,  if  the  proof  is  clear,  will  correct  the  mis- 
takes, so  as  to  produce  a  conformity  of  the  written  instrument  to  the 
antecedent  agreement  of  the  parties,^ 

Proof  of  the  most  unquestionable  character  is  exhibited  in  the  record 
that  the  understanding  of  the  parties  was  that  the  respondent  was  to 
pay  to  the  complainant  the  whole  amount  the  latter  paid  into  the  firm, 
less  the  sums  he  had  drawn  out,  and  that  the  clerk  designated  by  the 
parties  to  examine  the  books  and  compute  the  amount  made  the  mis- 
take alleged  in  the  bill  of  complaint.  Clear  proof  is  also  exhibited  that 
corresponding  mistakes  were  made  in  the  writings  executed  between 
the  parties  to  effect  the  agreed  dissolution  of  the  copartnership.  Under 
such  circumstances,  equity,  if  the  proof  is  clear,  will  reform   the  agree- 

'  Hunt  7'.  Rousmanier,  8  Wheat.  174;  i    Story,  Eq.  Jur.  (gth  ed.),  sec.  156  ;  3 
Greenl.  Evid.  (8th  ed.),  sec.  360;  Adams,  Eq.  (6th  ed.),  171. 
^2  Taylor,  Evid.  (6th  ed.),  104 1. 

*  Hipp  et  al.  v.  Babin  et  al.,  19  How.  274;  Insurance  Company  v.  Bailey,  13 
Wall.  621. 

*  Finley  v.  Lynn,  6  Cranch.  249;  Oliver  v.  Insurance  Company,  2  Curt.  295. 
*Hunt  V.  Rousmanier,  8  Wheat.  211;  s.  c.  i  Pet.  13. 


238  IVINSON   T).    IIUTTON.  [("IIAP.  I. 

meiits  and  correct  the  mistakes,  as  appears  by  many  standard  authori- 
ties in  addition  to  those  to  which  reference  has  already  been  made.' 

Controversies  of  the  kind  often  arise  in  respect  to  pohcies  of  insur- 
ance ;  and  the  rule  is,  when  once  the  contract  is  agreed  to,  the  under- 
writers are  bound  to  insert  it  in  the  policy,  and  if  they  omit  to  do  it, 
the  insured  have  a  right  to  insist  upon  a  perfect  conformity  to  the  origi- 
nal agreement." 

Concede  that,  and  still  it  is  suggested  by  the  respondent  that  errors 
in  matters  of  practice  were  committed  by  the  court  of  original  juris- 
diction. Suppose  that  is  so,  still  it  cannot  afiford  any  justification  for 
the  appellate  court  in  dismissing  the  bill  of  complaint,  as  the  errors,  if 
any,  were  amendable,  and  might  have  been  corrected  if  the  appellate 
court  had  reversed  the  decree  of  the  court  of  original  jurisdiction  and 
remanded  the  cause  for  further  proceedings.  Instead  of  that,  the  ap- 
pellate court  dismissed  the  bill  of  complaint  without  qualification,  the 
effect  of  which,  if  not  corrected,  will  be  that  the  complainant  will  be 
barred  of  relief. 

Irregularity  in  the  proceedings  may  frequently  justify  a  reversal  of 
the  decree  and  a  remanding  of  the  case,  but  it  will  seldom  or  never 
present  just  cause  for  dismissing  the  bill  of  complaint.  By  a  reversal 
in  such  a  case,  the  right  of  the  complainant  is  not  barred,  and  when  the 
cause  goes  down,  he  may,  if  he  can,  correct  the  errors  and  preserve  his 
rights.  Even  if  the  alleged  errors  of  practice  were  material,  the  decree 
could  not  be  justified,  as,  if  not  reversed,  it  would  for  ever  bar  the 
right  of  the  complainant ;  but  upon  a  careful  examination  of  the  sup- 
posed errors,  it  is  clear  that  they  presented  no  just  obstacle  to  the  right- 
ful determination  of  the  controversy.  Nor  is  it  correct  to  suppose  that 
the  alleged  errors  of  practice  constituted  the  cause  of  dismissal  in  this 
case.  On  the  contrary,  the  opinion  of  the  court  shows  that  the  bill 
was  dismissed  solely  upon  the  ground  that  the  complainant  had  a  plain, 
ade-quate  and  complete  remedy  at  law,  which  is  a  manifest  error,  as  fully 
shown  by  the  authorities  previously  cited. 

The  decree  will  be  reversed,  and  the  cause  remanded  with  directions 
to  enter  a  decree  affirming  the  decree  of  the  court  of  original  jurisdic- 
tion ;  and  it  is  so  ordered. 

'  Henkle  z/.  Insurance  Company,  i  Ves.  314;  Moteux  v.  Insurance  Company, 
I  Atk.  545;  CoUett  V.  Morrison,  12  Eng.  L.  &  Eq.  171;  Andrews  v.  Essex  Co., 
3  Mason  10. 

^Canedy  v.  Morey,  13  Gray  (Mass.)  377;  Wake  v.  Harrow,  i  Hurlst.  &  Colt 
202. 
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In  re  GARNETT. 
GANDY  V.  MACAULAY. 

In  the  Court  of  Appeal,  February  io,   1885. 
\Reported  in  Law  Reports,  31  Chancery  Division  i.] 

This  was  an  originating  summons  for  the  execution  of  the  trusts  of 
the  will  of  Jeremiah  Garnett,  deceased,  and  for  the  determination  of  a 
question,  whether  a  certain  deed  of  release  was  binding  or  not.  The 
action  was  instituted  in  the  year  1883  really  for  the  determination  of  the 
latter  point,  and  by  the  consent  of  all  parties  the  taking  of  the  accounts 
was  waived. 

The  plaintiff,  Frances  Gandy,  and  the  defendant,  Mary  Hester  Gar- 
nett Orme,  were  entitled  under  the  will  of  Jeremiah  Garnett  to  a  moiety 
of  the  residue  of  his  real  and  personal  estate,  and  Henrietta  Garnett 
and  Richard  Baxter  were  appointed  trustees.  The  will  was  dated  26th 
of  April,  1855,  and  the  testator  thereby  devised  and  bequeathed  to  his 
sister,  Henrietta  Garnett,  and  to  his  friend,  Richard  Baxter,  all  his  real 
estate  upon  trust,  as  soon  as  should  be  convenient  after  his  death,  to 
sell  and  dispose  of  the  same,  and  as  to  his  personal  estate  to  sell,  get 
in,  and  convert  into  money  so  much  thereof  as  should  not  consist  of 
money,  and  as  to  the  moneys  to  arise  from  the  sale  of  the  said  real 
estate  and  as  to  the  said  personal  estate,  and  the  moneys  to  arise  there- 
from, or  of  which  the  same  should  consist,  to  pay  thereout  his  just  debts 
and  funeral  and  testamentary  expenses,  and  divide  the  residue  or  surplus 
of  the  said  trust-moneys  and  premises  into  two  equal  parts  or  shares, 
and  stand  possessed  of  one  of  such  parts  or  shares  in  trust  for  his  said 
sister,  Henrietta  Garnett,  for  her  own  absolute  use,  and  of  the  other  of 
such  parts  or  shares  in  trust  for  his  nieces,  Mary  Hester  Orme  and 
Frances  Orme,  absolutely  in  equal  shares ;  and  he  appointed  Henrietta 
Garnett  and  Richard  Baxter  executrix  and  executor  of  his  said  will. 
The  testator  by  a  codicil  dated  the  same  26th  of  April,  1855,  bequeathed 
to  Richard  Baxter  a  legacy  of  ;^i 0,000,  and  gave  to  his  sister  all  house- 
hold furniture  and  effects,  live  and  dead  stock  in  and  about  his  dwelling- 
house  at  Waddow,  and  also  devised  to  his  said  sister,  her  heirs  and  as- 
signs for  ever,  all  his  lands  and  hereditaments  in  or  about  the  town  of 
Otley,  in  the  county  of  York,  and  also  all  his  lands,  buildings,  houses, 
and  shops,  situate  within  the  town  of  Clitheroe,  in  the  county  of  Lan- 
caster, and  all  the  property  in  Clitheroe,  which  he  held  on  lease  from 
Earl  Brownlow,  and  in  all  other  respects  he  confirmed  his  said  will. 
The  testator,  Jeremiah  Garnett,  died  on  the  5th  of  May,  1855,  without 
having  revoked  or  altered  (otherwise  than  as  aforesaid)  his  will  or  cod- 
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icil,  and  the  same  were  on  the  7th  of  August,  1855,  duly  proved  in  the 
Prerogative  Court  of  York  by  Henrietta  (iarnett  and  Richard  Baxter. 

The  i)hxintiff,  Frances  dandy,  was  the  testator's  niece,  Francis  Ornie^ 
in  his  will  named,  and  she  was  born  in  the  month  of  February,  1834, 
and  was  married  to  the  plaintiff,  Henry  dandy,  on  the  3d  of  November^ 
1859  ;  and  the  defendant,  Mary  Hester  Garnett  Orine,  was  the  testa- 
tor's niece,  Mary  Hester  Orme  in  his  will  named,  and  was  born  in  the 
month  of  January,  1832,  and  was  married  to  the  defendant,  George 
Garnett  Orme  (then  George  Robinson),  on  the  26th  of  Ai)ril,  i860. 

At  the  time  of  the  decease  of  the  testator,  Jeremiah  Garnett,  he  was 
residuary  legatee  under  the  will  of  his  father,  who  died  on  the  28th  of 
March,  1853,  and  Mrs,  Gandy  and  Mrs.  Garnett  Orme  were  under  the 
same  will  legatees  of  a  sum  of  ^,^24,000,  which  was  thereby  bequeathed 
to  Jeremiah  Garnett  and  Henrietta  Garnett  and  two  other  trustees  (who 
did  not  act)  in  trust  in  equal  moieties  for  the  benefit  of  Mrs.  Gandy  and 
her  sister  and  their  respective  children,  and  Jeremiah  Garnett  and  Hen- 
rietta Garnett  were  the  sole  acting  executor  and  executrix  of  the  same 
will.  These  legacies  remain  unpaid,  and  the  residue  of  the  estate  of 
Jeremiah  Garnett,  which  consisted  principally  of  stocks  and  shares  then 
standing  in  the  joint  names  of  Henrietta  Garnett  and  himself,  as  exec- 
utors of  his  father,  still  remained  unascertained  at  the  time  of  the  de- 
cease of  Henrietta  Garnett  as  hereafter  mentioned.  Previously  to  Mrs, 
Gandy's  marriage  with  her  husband,  the  male  plaintiff,  and  (as  she  be- 
lieved) with  a  view  to  the  settlement  thereon  then  about  to  be  made,  a 
deed  of  release  in  relation  to  the  estate  of  Jeremiah  Garnett  was  pre- 
pared, and  she  and  her  sister  were  requested  to  execute  the  same,  which 
accordingly  they  did  on  or  about  the  26th  of  September,  1859.  The 
indenture  of  release  was  dated  the  26th  of  September,  1859,  ^"^  was 
expressed  to  be  made  between  Mary  Hester  Orme,  spinster,  of  the  first 
part,  Frances  Orme,  spinster,  of  the  second  part,  and  Henrietta  Gar- 
nett and  Richard  Baxter  of  the  third  part ;  and  after  reciting  the  will 
and  the  codicil  of  Jeremiah  Garnett,  and  his  death  and  probate  of  his 
will  and  codicil,  it  proceeded  as  follows  : 

"  And  whereas  the  said  testator  had  no  lands,  hereditaments,  or  real 
estate,  save  what  were  devised  by  his  said  codicil  to  the  said  Henrietta 
Garnett ;  and  whereas  all  the  testator's  debts  and  funeral  and  testamen- 
tary expenses  have  been  paid  and  satisfied,  and  upon  taking  the  account 
there  was  found  to  be  a  balance  available  for  division  arising  from  the 
residuary  personal  estate  of  the  said  testator  after  payment  of  all  legacy 
duties  and  other  outgoings  amounting  to  ^42,202  loj-.  6d.,  which  has 
since  been  distributed  in  the  following  proportions,  to  wit,  to  the  said 
Henrietta  Garnett,  ^21,101  5^.  3^.,  being  one-half  of  the  said  balance, 
to  the  said  Mary  Hester  Orme   the   sum  of  ^^10,550  12s.  T^d.,  being 
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one-fourth  part  of  the  said  balance,  and  to  the  said  Frances  Orme 
the  like  sum  of  ^10,550  12s.  I^d.,  being  the  remaining  fourth  part 
of  the  said  balance,  as  they,  the  said  Henrietta  Garnett,  Mary 
Hester  Orme,  and  Frances  Orme,  do  hereby  respectively  admit  and 
acknowledge  ;  and  whereas  the  said  Mary  Hester  Orme  and  Fran- 
ces Orme  being  satisfied  of  the  correctness  of  the  said  account  have 
agreed  to  execute  to  the  said  Henrietta  Garnett  and  Richard  Baxter  a 
general  release  in  manner  hereinafter  contained.  Now  this  indenture 
witnesseth  that  the  said  Mary  Hester  Orme  and  Frances  Orine  do  hereby 
respectively  acknowledge,  declare,  and  testify,  that  they  have  actually 
had  and  received,  before  the  sealing  and  delivery  of  these  presents  of 
and  from  the  said  Henrietta  Garnett  and  Richard  Baxter,  or  one  of 
them,  the  aforesaid  sums  of  ^10,550  \2s.  "j^d.  and  ;^io,55o  12s.  "j^d. 
hereinbefore  mentioned,  and  do  acknowledge  the  same  to  be  in  full  for 
all  the  share  and  interest  to  which  they  are  entitled  of  the  residuary 
personal  estate  of  the  said  Jeremiah  Garnett,  deceased,  given  and  be- 
queathed to  them  in  and  by  the  said  recited  will  and  codicil ;  and  in 
consideration  of  the  said  payment  do  hereby  acquit,  release,  exonerate, 
and  forever  discharge  the  said  Henrietta  Garnett  and  Richard  Baxter, 
their  heirs,  executors,  and  administrators,  and  their  respective  lands  and 
tenements,  goods  and  chattels,  of  and  from  all  and  every  the  trusts  re- 
posed in  the  said  Henrietta  Garnett  and  Richard  Baxter  in  and  by  the 
said  hereinbefore  in  part  recited  will  and  codicil  by  the  said  Jeremiah 
Garnett,  deceased,  as  such  trustees  and  executors  as  aforesaid  ;  and  of 
and  from  all  and  all  manner  of  action  and  actions,  suit  and  suits,  cause 
and  causes  of  action  and  suit,  debts,  dues,  sum  and  sums  of  money, 
accounts,  reckonings,  damages,  claims,  and  demands  whatsoever,  either 
at  law  or  in  equity,  which  they,  the  said  Mary  Hester  Orme  and  Frances 
Orme,  or  either  of  them,  now  have  or  hath,  or  which  they  or  either  of 
them,  their  or  either  of  their  heirs,  executors,  or  administrators  may 
hereafter  have,  claim,  challenge,  bring,  or  be  entitled  to,  upon  or  against 
the  said  Henrietta  Garnett  and  Richard  Baxter,  their  or  either  of  their 
heirs,  executors,  or  administrators,  for  or  by  reason  or  means  or  on  ac- 
count of  the  trusts  contained  in  the  said  hereinbefore  in  part  recited 
will  of  the  said  Jeremiah  Garnett,  deceased,  or  of  any  acts,  proceedings, 
neglects,  or  defaults  of  them,  the  said  Henrietta  Garnett  and  Richard 
Baxter,  or  either  of  them,  or  in  any  other  manner  howsoever  :  Provided 
always,  and  it  is  hereby  declared,  that  nothing  herein  contained  shall 
extend  to  release  or  prejudice  any  claim  or  demand,  which  the  said 
Mary  Hester  Orme  and  Frances  Orme,  or  either  of  them,  now  have  or 
hath,  or  which  they  or  either  of  them,  their  or  either  of  their  executors 
or  administrators,  may  hereafter  have  against  the  said  Henrietta  Garnett 
and  Richard  Baxter,  or  either  of  them,  in  any  manner  other  than  in 
16 
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the  capacity  or  character  of  residuary  legatees  named  in  the  will  of  the 
said  Jeremiah  Garnett,  deceased,  any  rule  of  law  or  efjuity  to  the  con- 
trary notwithstanding." 

At  or  about  the  same  time  at  which  the  indenture  of  release  was  ex- 
ecuted, an  indenture  of  settlement  in  contemplation  of  the  marriage  of 
the  plaintiff  was  executed,  whereby  after  reciting  that  Frances  Orme  was 
absolutely  entitled  (amongst  other  property)  to  a  sum  of  ^10,000,  be- 
ing part  of  her  share  of  the  residuary  personal  estate  becjueathed  to  her 
by  the  will  of  her  uncle,  Jeremiah  Garnett  the  younger,  which  sum  was 
therein  stated  to  be  in  the  hands  of  the  said  Henrietta  Garnett,  the 
said  sum  of  ^10,000  was  settled  as  therein  mentioned. 

The  indenture  of  release  and  the  indenture  of  settlement  were  both 
prepared  under  instructions  given  by  Henrietta  Garnett,  and  at  the 
time  of  the  execution  by  Mrs.  Gandy  and  Mrs.  Garnett  Orme  of  the 
indenture  of  release  they  were  living  under  the  care  of  Henrietta  Gar- 
nett (who  was  their  aunt,  and  with  whom  they  had  both  lived  from  their 
infancy),  and  they  had  no  independent  advice  as  to  the  affairs  or  estate 
of  Jeremiah  Garnett,  or  the  accounts  thereof,  and  no  means  of  judging 
as  to  the  correctness  of  the  recitals  contained  in  the  release.  A  day  or 
two  previously  to  the  day  originally  fixed  for  her  marriage  (which  was 
postponed  in  consequence  of  the  death  of  her  husband's  father),  the 
plaintiff,  Frances  Gandy,  was  called  upon  by  Mr.  Dixon,  of  Clitheroe 
Castle  (since  deceased),  who  was  the  member  of  a  firm  of  solicitors 
who  acted  for  the  aunt,  and  requested  by  him  to  sign  several  docu- 
ments, which  he  as  well  as  her  aunt  said  that  it  was  necessary  she 
should  sign  before  her  marriage,  and  she  accordingly  did  sign  them. 
None  of  these  documents  were  either  read  over  or  explained  to  her, 
and  she  had  no  knowledge  of  the  contents  of  any  of  them,  nor  were 
any  accounts  of  any  description  shown  to  her.  The  sum  of  ^^42,202 
lod.  6s.  in  the  release  mentioned  was  the  value  stated  in  the  residuary 
account  of  the  personal  estate  of  Jeremiah  Garnett,  passed  by  Henri- 
etta Garnett  and  Richard  Baxter,  on  the  5th  of  May,  1856,  but  the 
last-mentioned  personal  estate  consisted  principally  of  stocks  and  shares 
in  railway  companies,  the  value  of  which  had  very  greatly  increased 
between  the  time  of  passing  the  residuary  account  and  the  date  of  the 
release ;  and,  moreover,  the  income,  which  had  in  the  meantime  ac- 
crued therefrom,  was  never  accounted  for  either  to  Frances  Gandy  or 
to  her  sister.  Until  about  the  year  1881  Frances  Gandy  was  not  aware 
that  she  had  ever  become  entitled  as  a  residuary  legatee  to  one-fourth 
share  of  the  whole  amount  and  value  of  the  residuary  personal  estate 
of  her  uncle,  but  on  the  contrary  she  had  been  informed  by  her  aunt, 
and  believed,  that  she  and  her  sister  were  entitled  only  to  a  sum  of 
^10,000  each  as  a  legacy  under  his  will,  and  to  the  interest  thereon. 
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The  sum  of  ;!^io,55o  \2s.  "j^d.  in  the  indenture  of  release  stated  to 
have  been  paid  to  her  was  never  in  fact  paid  to  her,  but  at  or  about 
the  time  of  the  execution  of  the  release  a  sum  of  about  ^500  was  paid  to 
her  by  Henrietta  Garnett,  being  (as  she  believed)  the  amount  of  the 
difterence  between  the  sum  of  ^10,000  comprised  in  the  settlement 
and  the  sum  of  ^10,550  12s.  y^d.  mentioned  in  the  release.  Beyond 
these  sums  nothing  had  been  paid  or  transferred  to  her  or  any  person 
claiming  through  or  under  her  in  respect  of  the  one-fourth  share,  to 
which  she  as  one  of  the  residuary  legatees  became  entitled,  of  the  re- 
siduary personal  estate  of  her  uncle,  Jeremiah  Garnett. 

Henrietta  Garnett  and  Richard  Baxter  paid  or  transferred  to  Mary 
Hester  Orme,  or  to  trustees  for  her,  certain  moneys,  stocks,  funds,  or 
securities,  as  representing  the  one-fourth  share  to  which  she  was  en- 
titled in  like  manner  as  residuary  legatee. 

The  whole  of  the  balance  of  the  residuary  personal  estate  of  Jere- 
miah Garnett  (over  and  above  the  amounts  paid  or  transferred  for  the 
benefit  of  Frances  Gandy  and  Mary  Hester  Garnett  Orme),  was  re- 
tained by  Henrietta  Garnett  for  her  own  use,  and  the  difference  be- 
tween the  sums  actually  paid  and  transferred  as  representing  their  one- 
fourth  shares  and  the  actual  amount  or  value  of  their  one-fourth  shares 
had  never  been  accounted  for  to  them  or  either  of  them. 

Henrietta  Garnett  died  on  the  27th  of  September,  1879,  intestate, 
leaving  her  nieces,  Mary  Hester  Garnett  Orme  and  Frances  Gandy, 
her  sole  next  of  kin,  and  letters  of  administration  to  her  personal  estate 
were  granted  to  them. 

At  the  time  of  the  death  of  Henrietta  Garnett  a  large  amount  of 
railway  and  other  stocks  and  shares,  amounting  in  value  at  that  date 
to  the  sum  of  ^68,000  or  thereabouts,  part  of  the  personal  estate  of 
Garnett  the  father,  still  remained  outstanding  and  unadministered ;  and 
in  order  that  the  same  might  be  got  in  and  administered,  letters  of  ad- 
ministration with  the  will  annexed  of  the  unadministered  personal  es- 
tate of  Garnett  the  father  were  in  December,  1879,  granted  to  Richard 
Baxter,  being  the  surviving  executor  of  the  will  of  Jeremiah  Garnett ; 
but  he  died  on  the  20th  of  June,  1880,  leaving  part  of  it  still  unadmin- 
istered, and  thereupon  letters  of  administration  with  the  will  annexed 
of  the  personal  estate  of  Garnett  the  father,  twice  left  unadministered, 
were  granted  to  the  defendant,  Mary  Hester  Garnett  Orme  (then  Mary 
Hester  Robinson),  who  afterward  paid  the  legacy  of  ^24,000. 

The  defendants,  C.  Z.  Macaulay  and  C.  J.  Reithmuller,  were  the 
legal  personal  representatives  of  Richard  Baxter  and  also  of  Jeremiah 
Garnett,  being  surviving  executors  of  the  will  of  Richard  Baxter,  who 
was  the  surviving  executor  of  the  will  of  Jeremiah  Garnett. 

Three  affidavits  were  during  the  hearing  in  the  Court  of  Appeal  read 
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to  the  court,  which  went  to  show  tliat  the  plainlifl,  Frances  Gandy,  and 
the  defendant,  Mary  Hester  Garnett  Orme,  at  the  time  of  executing  the 
indenture  of  release  were  not  in  proper  possession  of  the  facts,  and 
that  it  was  executed  under  a  mistake  as  to  its  effect.  Evidence  was- 
also  given  of  an  increase  between  1855  and  1859  ^^  °^^''  ;^5»o°o  ^^ 
the  value  of  each  fourth  share,  and  also  of  its  subsequent  increase. 

At  the  hearing  of  the  argument  upon  the  summons  Vice-Chancellor 
Bacon  was  of  opinion  and  declared  that  the  release  was  valid  and  bind- 
ing according  to  its  tenor. 

The  plaintiffs  appealed,  and  the  appeal  came  on  for  hearing  on  the 
loth  of  February,  1885. 

Hemmin^^y  Q.C.  {Skebbeare  with  him)  for  the  plaintiffs. 

Millar,  QC.,  for  the  defendants  George  Garnett  Orme  and  Mary- 
Hester,  his  wife. 

i?.  Horton  Smith,  Q.C,  Ingle  Joyce,  Grosvenor  Woods,  and  Samuel 
Dickinsofi  for  the  other  defendants. 

Brett,  M.R.  The  question  raised  in  this  case  before  us  is  whether 
a  release  given  by  two  ladies,  who  are  now  alive,  to  an  aunt,  who  is 
now  dead,  is  to  be  considered  in  these  proceedings  as  binding. 

It  was  said  that  the  release  to  the  aunt  had  no  value  at  all  in  itself; 
that  the  person  to  whom  it  was  given  or  those  representing  her  were 
bound  to  show — inasmuch  as  she  had  been  a  trustee — that  everything 
with  regard  to  that  deed  had  been  fully  explained  in  the  first  instance. 
I  cannot  agree  to  this  proposition,  which  is  in  effect  that  if  a  deed  is 
produced  in  a  court  of  equity,  although  in  a  court  of  common  law  it 
would  not  need  any  consideration  to  be  proved,  the  person  in  whose 
favor  the  deed  is  executed  is  thereupon  to  have  the  burden  of  proof 
thrown  on  him  of  showing  that  the  deed  was  given  for  a  good  consider- 
ation. 

Another  point  was  taken.  It  was  said  that  this  release  cannot  be 
questioned,  because  the  person  to  whom  it  was  given  is  dead,  and  also 
that  il  cannot  be  questioned  unless  those  who  object  and  state  certain 
facts  are  corroborated,  and  it  is  said  that  that  was  a  doctrine  of  the 
Court  of  Chancery.  I  do  not  assent  to  this  argument ;  there  is  no  such 
law.  Are  we  to  be  told  that  a  person  whom  everybody  on  earth  would 
believe,  who  is  produced  as  a  witness  before  the  judge,  who  gives  his 
evidence  in  such  a  way  that  anybody  would  be  perfectly  senseless  who 
did  not  believe  him,  whose  evidence  the  judge,  in  fact,  believes  to  be 
absolutely  true,  is,  according  to  a  doctrine  of  the  courts  of  equity,  not 
to  be  believed  by  the  judge  because  he  is  not  corroborated  ?  The 
proposition  seems  unreasonable  the  moment  it  is  stated.  There  is  no 
such  law.  The  law  is  that  when  an  attempt  is  made  to  charge  a  dead 
person  in  a  matter,  in  which  if  he  were  alive  he  might  have  answered 
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the  charge,  the  evidence  ought  to  be  looked  at  with  great  care  ;  the  evi- 
dence ought  to  be  thoroughly  sifted,  and  the  mind  of  any  judge  who 
hears  it  ought  to  be,  first  of  all,  in  a  state  of  suspicion ;  but  if  in  the 
end  the  truthfulness  of  the  witnesses  is  made  perfectly  clear  and  appar- 
ent, and  the  tribunal  which  has  to  act  on  their  evidence  believes  them, 
the  suggested  doctrine  becomes  absurd.  And  what  is  ridiculous  and 
absurd  never  is,  to  my  mind,  to  be  adopted  either  in  law  or  in  equity. 
The  burden  of  proof  in  the  first  instance,  I  think,  does  lie  on  those  who 
challenge  a  deed  as  old  as  this.  But  they  have  given  evidence  of  cer- 
tain circumstances,  which  make  it  necessary  to  look  carefully  at  the  re- 
lease itself.  They  have  shown,  by  evidence  which  is  not  contradicted, 
and  which  obviously  is  true,  that  if  this  release  is  binding,  the  two  ladies 
did  give  up  by  it  a  valid  claim  which  each  of  them  had  to  the  extent  of 
^5,000  or  more,  not  upon  any  dispute  which  might  make  a  compromise 
desirable,  but  without  any  dispute  and  without  any  consideration.  That 
is  shown  to  us  to  be  the  necessary  result.  But,  then,  the  moment  I 
come  to  that  conclusion  I  must  look  at  the  deed  itself,  and  I  look  for  a 
recital  to  show  why  the  two  nieces  did  so  strange  an  act.  But  I  find 
no  recital  which  would  call  to  their  attention  their  position.  Therefore, 
I  must  notice  the  fact  of  giving  up  the  property  and  the  want  of  the 
recital  in  the  deed.  These  are  two  circumstances  much  to  be  consid- 
ered, and  they  seem  at  once  to  shift  the  burden  of  proof,  and  to  make 
it  necessary  that  those  who  wish  to  uphold  the  release  should  show  that 
full  knowledge  was  given  to  these  ladies  of  what  they  were  doing  before 
they  came  to  so  strange  a  determination. 

What  has  been  proved  ?  It  has  been  proved  beyond  doubt  that  the 
nieces  were  certainly  not  under  age;  that  one  of  them  was  twenty-five 
and  the  other  twenty-seven  years  of  age.  That  would  be  some  evi- 
dence to  show  that  they  might  have  known  their  own  rights.  But  it  is 
proved  that  those  two  ladies  had  lived  from  their  childhood  with  an  old 
lady,  who  was  their  aunt,  to  whom  this  release  was  given  ;  that  she  had 
brought  them  up  as  if  she  was  their  mother ;  she  was,  therefore,  a  per- 
son to  whose  slightest  wish  they  would  be  inclined  at  once  to  bow,  and 
in  whose  slightest  intimation  they  would  be  inclined  at  once  to  ac- 
quiesce. The  release  was  drawn  by  a  man  to  whom  they  must  have 
looked  up  with  very  considerable  respect ;  he  was  a  solicitor,  whose 
description  shows  that  he  was  a  person  of  considerable  reputation  and 
eminence  in  the  place  where  he  lived  at  that  time.  That  solicitor 
would  be  able  to  speak  to  these  young  ladies  with  great  authority,  and 
would  very  likely  be  able  to  make  them  conclude  that  everything  was 
right,  if,  indeed,  they  thought  at  all  as  to  the  matter.  The  intention  of 
the  two  ladies  themselves  to  speak  the  truth,  nobody  attempts  to  chal- 
lenge.    It  is  true  that   they  may  have  forgotten,  but  they  declare  that 
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they  had  no  person  to  assist  them.  I  think  they  could  not  forget 
whether  they  had  a  solicitor  of  their  own  to  advise  iheni  ;  they  say  they 
had  no  person  to  assist  them,  and  that  this  gentleman  did  not  ex- 
plain to  them  what  the  deed  was.  If  he  had  explained  to  them  the 
effect  of  the  deed,  it  is  very  doubtful  whether  it  could  have  stood. 
However,  I  desire  to  rest  on  the  fact  that  they  swear,  and,  to  my  mind, 
swear  with  an  appearance  of  the  greatest  probability,  that  he  did  not. 
It  seems  to  me  almost  impossible  to  conceive  that  if  he  had  known  all 
the  circumstances,  if  he  had  known  of  the  increase  in  value  of  the  in- 
vestments, he  could  have  said  to  them  :  "  Now,  young  ladies,  this 
property  has  increased  in  value  ;  you  are  not  only  entitled  to  ^10,550 
each,  but  you  are  each  of  you  entitled  to  ;^5,ooo  more.  1  tell  you 
that,  and  I  tell  you  that  if  you  sign  this  release,  you  each  of  you  give 
up  that  ;^5,ooo.  I  tell  you  that  you  ought  to  do  it,  or  at  least  I  leave 
you  to  judge  whether  you  ought  to  do  it,  because  your  aunt  asks  you 
to  do  it."  Is  it  possible  to  believe  that?  Then  if  he  did  not  say  that 
to  them,  why  did  he  not  ?  Either  because  he  intended  to  cheat  them — 
which  I  protest  I  think  there  is  not  the  slightest  evidence  to  show — or 
because  he  did  not  know  the  matter,  because  it  had  not  been  called  to 
his  attention,  because  he  had  done  the  business  through  the  clerks  in 
his  office,  and  had  not  investigated  the  matter  and  did  not  know  of  the 
increase  in  value.  Then,  if  he  did  not  know  it — which  must  be  as- 
sumed in  order  to  protect  his  honor — it  is  impossible  that  he  could 
have  told  them.  Therefore,  it  seems  to  me  that  the  true  inference  of 
fact  is  that  he  did  not  know  it,  and  that  the  aunt  did  not  know  it, 
and  that  the  young  ladies  did  not  know  it.  It  follows,  then,  that  this 
deed  of  release  was  signed  by  them  in  a  state  of  ignorance  of  the  facts, 
an  ignorance  participated  in  by  the  aunt  and  by  the  solicitor. 

If  that  is  the  true  state  of  things,  ought  that,  in  such  a  suit  as  this, 
and  before  such  a  court  as  this,  to  stand  ?  That  is  a  question  of  law. 
Now  the  Vice  Chancellor  did  not  look  at  it  from  that  point  of  view. 
He  did  not  look  at  the  case  in  the  view  that  there  might  be  ignorance 
on  the  part  of  everybody.  He  stated  the  problem  which  he  had  to 
solve  thus  :  "  Mr.  Hemming  put  it  she  has  made  a  mistake,  or  she  may 
have  miscalculated,  but  the  consequence  of  that  mistake  was  to  put 
into  her  pocket  a  great  deal  of  this  money,  so  that  mistake  seems  to 
me  to  be  out  of  the  question,  because  if  I  were  to  listen  to  the  com- 
plaint preferred  on  behalf  of  these  two  ladies,  I  must  say  that  this  was 
a  very  wicked  old  woman,  and  that  she  and  her  more  wicked  attorney 
conspired  to  cheat  those  two  orphans  out  of  the  money  which  belonged 
to  them."  Therefore,  the  Vice-Chancellor  turned  away  from  the  con- 
sideration of  the  question  what  the  law  would  be  if  there  was  a  mis- 
calculation, if  there  was  a  mistake,  if  nobody  understood  the  facts,  and 
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he  frightened  himself  with  the  enormity  of  the  proposition  that  he  him- 
self lays  down,  namely,  that  in  order  to  find  against  this  release  he 
must  find  that  the  old  lady  was  a  wicked  old  woman,  and  that  the  at- 
torney was  more  wicked  than  she  was,  and  that  they  were  conspiring, 
that  is,  intending  to  cheat  these  two  ladies  out  of  money  that  belonged 
to  them.  After  that  he  again  says  :  "  After  these  years,  the  release 
having  been  executed  by  two  adults,  spinsters,  in  contemplation  of  their 
marriage" — which  is  a  little  erroneous,  for  one  of  them  at  that  time 
was  not  contemplating  marriage  otherwise  than  all  women  do,  I  sup- 
pose— "  I  am  asked  to  brand  this  old  lady,  or  her  memory,  rather,  and 
the  solicitor  who  was  employed,  with  infamy,  because  they  have  com- 
mitted a  plain  deed  of  robbery  on  these  two  orphan  girls."  Then  he 
goes  on  to  say  :  "  Anything  so  preposterous  or  unreasonable  I  have 
never  heard  suggested."  I  agree  with  him.  If  it  were  necessary  to 
find  in  this  case  that  there  was  the  smallest  taint  of  fraud  in  the  mind 
of  that  old  lady,  or  of  the  solicitor,  I  would  say,  as  he  says,  that  any- 
thing more  preposterous  or  unreasonable  than  to  find,  on  this  evi- 
dence, that  they  were  guilty  of  fraud  and  conspiracy  I  have  never 
seen.  There  is  no  evidence  of  it,  and  if  it  is  necessary  to  find  that,  I 
agree  absolutely  and  entirely  with  the  judgment  of  the  Vice-Chancellor. 
But  to  my  mind  it  is  not,  and  cannot  be,  necessary  to  find  that.  In  a 
court  of  equity,  although  this  document  is  under  seal,  nevertheless  if 
the  facts  make  it  clear  to  the  mind — all  questions  of  the  burden  of 
proof  being  gone,  and  the  whole  evidence  being  before  the  court — that 
this  deed  was  executed  so  as  to  release  the  aunt  without  any  considera- 
tion or  benefit  whatever  to  the  young  women,  and  was  executed  under 
a  mistake  and  without  full  knowledge  of  the  facts  by  those  who  signed 
it,  they  having  no  professional  assistance  and  no  aid,  I  think  that  the 
cases  which  have  been  cited  show  that  that  release  cannot  be  considered 
to  be  binding,  and  the  matter  ought  to  be  regarded,  therefore,  as 
though  that  release  had  never  been  given.  For  that  reason,  and  for 
that  reason  alone,  I  am  of  opinion  that  we  must  disagree  with  the  de- 
cision of  the  Vice-Chancellor. 

Cotton,  LJ.  I  also  am  unable  to  agree  with  the  Vice-Chancellor's 
view.  Before  I  go  into  the  case,  I  should  mention  the  circumstances 
under  which  it  comes  before  us.  It  is  to  obtain  the  direction  of  the 
court  on  an  originating  summons  as  to  what  is  to  be  done  in  distribut- 
ing the  estate  of  a  person  who  is  dead  ;  and  I  mention  it  for  this  rea- 
son. It  must  be  taken  that  the  objection^  to  this  mode  of  proceeding 
in  such  a  case  has  not  been  urged  before  us,  and  we  give  no  opinion  at 
all  upon  it,  so  that  it  may  not  be  said  hereafter,  if  the  question  is  really 
raised,  that  we  have  allowed  it  to  be  done  here. 

What  are  the  facts  ?     The  appellant,  Frances  Gandy,  and  one  of  the 
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respondents,  Mary  Hester  Garnett  Orme,  say  this:  "We  find  that  the 
■estate  of  our  aunt,  who  is  our  trustee,  she  being  one  of  the  executors  of 
Jeremiah  Garnett  the  younger,  and  we  being  entitled  to  a  share  in  his 
residuary  estate,  includes  a  very  large  sum  for  which  she  did  not  ac- 
count to  us."  As  against  that  claim  a  release  is  set  up,  executed  in 
1859,  that  is  many  years  ago,  and  it  is  said  that  by  that  deed,  after  re- 
ceiving ^10,550  each,  they  released  all  claims  against  this  lady  as  the 
personal  representative  of  Jeremiah.  No  doubt  there  is  a  deed  which 
has  had  that  effect,  and  the  question  is,  can  that  deed  stand  ?  In  my 
opinion  it  cannot. 

It  must  be  taken  that  at  the  time  when  that  deed  was  executed,  the 
sum  which  the  nieces  were  each  entitled  to  being  one-fourth  share  of 
the  residuary  estate  of  Jeremiah  was  not  ^10,550,  but  at  the  very  least 
^15,000;  that  is  to  say,  that  this  deed,  which  purported  to  be  a  release 
in  full  to  the  executrix  on  payment  of  ;;^io,55o  as  the  share  of  each  of 
these  ladies,  left  in  her  hands — it  was  not  put  into  her  pocket,  but  left 
in  her  pocket — two  sums  of  ^^5,000.  On  what  ground  is  that  deed  to 
stand  ?  Is  it  suggested  that  these  ladies  after  full  advice  of  an  inde- 
jiendent  solicitor  determined  that  they  would  make  this  large  gift  to 
their  aunt  ?  In  my  opinion  if,  shortly  after,  the  young  ladies  had  found 
out  what  the  effect  had  been,  and  had  questioned  it,  the  burden  would 
have  been  upon  the  aunt  to  uphold  it ;  but  I  think  it  unnecessary  here 
to  enter  into  the  question  of  the  burden  of  proof.  We  have  to  see  on 
the  facts  and  evidence  before  us  whether  the  release,  which  in  fact  at 
that  time  left  in  the  pocket  of  the  aunt  a  sum  of  ;^io,ooo  or  more, 
can  be  effectual  to  bar  the  claim  now  raised  for  this  sum,  which  the 
trustee  has  not  accounted  for.  We  have  evidence.  I  agree  that  we 
cannot  depend  with  very  great  certainty  on  evidence  given  by  persons 
speaking  of  events  which  occurred  more  than  twenty  years  ago ;  and  if 
it  had  been  in  a  different  form,  one  might  not  have  relied,  as  I  do  rely, 
on  the  evidence  which  has  been  given  by  these  ladies  ;  what  they  say  is 
this  :  "  At  the  time  when  we  signed  and  sealed  this  document,  we  did 
not  know  anything  about  the  real  state  of  the  accounts  of  Jeremiah's 
estate.  We  did  not  know  that  besides  this  sum  there  was  any  other 
sum  in  the  hands  of  our  aunt,  who  was  our  trustee,  which  we  were  in 
any  way  entitled  to.  We  had  no  account  given  to  us,  we  had  no  expla- 
nation given  to  us,  and  therefore  we  really  signed  this  on  our  part  in 
great  error  as  to  what  our  rights  were."  Then  we  have  the  evidence, 
•which  has  been  admitted,  and  there  is  something  in  it,  of  a  gentleman 
who  was  a  member  of  the  firm  at  the  time  when  this  deed  was  executed. 
It  is  not  very  exact ;  but  it  shows  that  nothing  was  done  beyond  a  refer- 
ence to  the  residuary  account  of  the  estate  of  Jeremiah  before  this  deed 
was  prepared,  and  that  the  sum  there  stated  to  be  that  which  was  prop- 
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erly  divisible  between  these  two  ladies,  was,  in  fact,  that  which  was 
mentioned  in  the  residuary  account ;  but  that  in  fact  at  this  time  by  the 
increase  m  the  value  of  the  securities  which  were  then  still  existing  in 
the  hands  of  the  aunt,  there  had  been  an  increase  of  ^5,000  to  each 
of  those  shares. 

Now  what  do  we  see  in  the  deed  ?  Does  that  corroborate  what  is 
said  by  these  ladies  or  not  ?  In  my  opinion  it  strongly  corroborates  it 
because  there  is  a  statement  of  the  will,  and  then  the  deed  proceeds, 
"  Whereas  all  the  testator's  debts  and  funeral  and  testamentary  expenses 
have  been  paid  and  satisfied,  and  upon  taking  the  account  there  was 
found  to  be  a  balance  available  for  division  arising  from  the  residuary 
personal  estate  of  the  said  testator  after  payment  of  all  legacy  duties 
and  other  outgoings  amounting  to  ^^42,202  los.  6d.,  which  has  since 
been  distributed  in  the  following  proportions,  to  wit,  to  Henrietta,  the 
aunt,  ^21,101  5J-.  3</."  and  the  sum  of  ;^io,55o  12s.  l^d.  to  each  of 
these  young  ladies.  "  And,  whereas  the  said  Mary  Hester  Orme  and 
Frances  Orme,  being  satisfied  of  the  correctness  of  said  account,  have 
agreed  to  execute  to  the  said  Henrietta  Garnett  and  Richard  Baxter," 
the  executrix  and  executor,  the  release  following.  Then  they  acknowl- 
edge the  receipt  of  these  two  sums  of  ^10,550  and  acknowledge  the 
same  to  be  in  full  for  all  the  share  and  interest  to  which  they  are  en- 
titled in  the  residuary  personal  estate  of  Jeremiah.  Now  it  has  been 
suggested,  and  I  think  that  clearly  is  so,  that  the  statement  here  of  the 
account  so  taken  refers  to  the  residuary  account ;  but  then  the  deed 
dealt  with  the  account  as  showing  at  the  moment  when  it  was  executed 
what  were  at  that  time  the  shares  to  which  these  young  ladies  were  en- 
titled ;  it  represented  therefore,  if  not  in  terms,  yet  in  fact,  that  what 
was  shown  by  the  residuary  account  was  still  the  amount  of  the  share 
to  which  these  young  ladies  would  be  entitled.  Now  I  am  of  opinion 
that  that  strongly  corroborates  what  is  said  by  these  young  ladies,  that 
in  fact  the  account  had  never  been  explained  to  them.  The  account 
would  have  shown  that  they  had  never  before  this  got  their  shares ; 
that  the  estate  was  in  the  hands  of  their  aunt  and  her  co-executor,  and 
that  that  estate,  to  a  moiety  of  which  they  were  entitled  between  them, 
was  not  of  the  value  which  it  was  at  the  time  when  the  residuary  ac- 
count was  taken,  but  was  worth  considerably  more.  Now,  looking  at 
this  deed,  I  cannot  come  to  any  other  conclusion  than  that  the  nieces 
were  never  informed  what  was  the  result  of  those  four  years  which  had 
elapsed  since  the  residuary  account  was  passed.  Therefore,  in  my 
opinion,  it  would  be  impossible  for  the  trustee  to  resist  a  further  ac- 
count and  to  keep  in  her  hands  money  which  she  has  not  accounted 
for  already  to  her  cestuis  que  trust,  the  defense  being  a  release  by  a 
deed  which  represents  that  that  which  was  true  four  years  before  the 
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release  was  executed  was  then  the  continuing  state  of  account.  That 
being  so,  in  my  opinion  this  deed  cannot  stand  to  prevent  these  ladies 
claiming  from  the  estate  of  their  aunt  that  which  they  have  not  already 
received  in  respect  of  the  estate  of  Jeremiah. 

Then  it  is  said,  if  this  view  is  adopted,  the  aunt  and  the  solicitor  are 
charged  with  the  grossest  fraud.  In  my  opinion  that  is  not  the  result 
of  the  evidence.  In  my  opinion  that  is  not  necessary  in  order  to  enable 
these  ladies  to  set  aside  this  release.  In  my  opinion,  at  least  as  regards 
the  solicitor,  he  was  in  utter  mistake  ;  as  regards  the  aunt,  I  should 
think  she  also  was  under  a  mistake,  as  to  what  the  rights  of  her  nieces 
were,  even  if  she  knew  or  appreciated  the  increase  in  value  of  the  se- 
curities which  had  occurred  during  these  years.  Therefore  the  ground 
on  which  this  case  should  be  decided  is  that,  on  the  evidence,  the 
young  ladies,  as  well  as  the  other  parties,  were  in  manifest  error  as  to 
their  true  position  as  regarded  their  rights  under  the  will  of  Jeremiah, 
and  when  that  is  made  out,  even  although  there  has  been  no  fraud,  yet 
in  my  opinion  the  trustee  ought  not  to  be  allowed,  and  in  this  case 
cannot  be  allowed,  to  shield  herself  from  accounting  for  trust  money  in 
her  hands,  simply  by  putting  forward  a  document  which  has  been  signed 
and  sealed  without  any  knowledge  of  the  real  facts,  without  any  com- 
munication of  their  rights,  though  the  release  in  its  terms  would  bar 
the  parties  from  insisting  upon  them.  I  am  of  opinion,  therefore,  on 
that  ground,  which,  I  think,  is  the  right  explanation  of  the  case,  that 
these  ladies  are  entitled  to  have  this  release  disregarded  in  administer- 
ing the  estate  of  their  aunt. 

Then  it  was  argued  that  it  was  a  hardship  to  set  aside  the  release 
after  the  death  of  the  aunt.  Undoubtedly  one  looks  with  suspicion  in 
some  cases  on  claims,  which  are  brought  forward  after  the  death  of  the 
person  against  whom  the  claims  are  made,  when  they  might  have  been 
brought  forward  before.  But,  here,  on  the  evidence,  these  ladies  never 
knew  until  after  the  death  of  their  aunt  that  they  had  any  rights  which 
they  were  giving  up,  any  rights  beyond  those  which  were  stated  on  the 
face  of  that  deed  in  respect  of  which  they  received  those  sums.  In 
my  opinion,  therefore,  it  would  be  wrong  to  disregard  the  claim.  It  is 
not  a  claim  originating  from  transactions  as  regards  the  release,  but  a 
claim  which  originated  from  proceedings  begun  some  years  before  ; 
and  the  real  thing  is  that  here  the  proceeding  is  an  endeavor — and  we 
must  treat  it  in  that  way — to  insist  on  that  release  in  order  to  prevent 
a  sum  of  money  coming  out  of  the  estate  of  the  trustee.  In  my  opin- 
ion the  rule  referred  to  has  no  bearing  on  such  a  case  as  this,  and 
ought  not  on  the  evidence  which  we  have  to  prevent  us  from  coming 
to  whaV  in  my  opinion  is  the  correct  conclusion. 

Fry^  L.J.     I  am  of  the  same  opinion.     It  appears  to  me  that  this 
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is  one  of  those  cases  which  it  is  the  duty  of  the  court  to  watch  with 
great  jealousy,  because  the  claim  is  brought  forward  against  the  estate 
of  a  deceased  person  when  that  person,  who  was  a  chief  actor  in  the 
transaction  impugned,  and  one  other  chief  actor  concerned  in  the  trans- 
action are  dead  ;  nevertheless,  having  watched  the  case  with  the  utmost 
jealousy  of  which  I  am  capable,  the  appellants  have  convinced  me  that 
this  is  a  case  in  which  the  release  cannot  stand.  I  agree  with  what  has 
been  said  by  the  Master  of  the  Rolls  and  the  Lord  Justice,  that  it  is  by 
no  means  necessary  to  prove  fraud.  It  is  enough  to  avoid  a  release  if  the 
court  is  satisfied  that  it  has  been  made  under  error  in  a  material  particu- 
lar, and  that  is  certainly  not  the  less  so  where  the  release  is  given  by  a 
cestui  que  trust  to  a  trustee,  and  by  young  ladies  who  have  been  living 
under  the  care  of  their  aunt  to  a  person  who  has  stood  to  them  m  loco 
parentis. 

Now  the  ladies  have  themselves  given  evidence,  which,  if  it  can  be 
relied  on,  shows  that  they  did  not  understand  what  they  were  really 
doing  when  they  executed  this  release.  But  evidence  given  by  ladies, 
one  of  whom  was  upon  the  eve  of  marriage,  with  regard  to  business 
transactions  is,  although  it  may  be  perfectly  honest,  open  to  consider- 
able doubt.  My  experience  goes  to  show  that  very  often  persons  say 
that  a  deed  has  never  been  explained  to  them,  and  that  accounts  have 
never  been  produced,  when  in  fact  the  deed  was  carefully  explained  and 
the  accounts  were  produced.  And  therefore  it  has  become  exceed- 
ingly material  in  my  mind  to  see  how  far  the  statements  of  these  two 
ladies  have  been  corroborated  by  the  other  circumstances  of  the  case. 
Now  in  the  first  place  it  is  to  be  borne  in  mind  that  they  have  not  been 
cross-examined.  It  may  well  be  that  a  cross-examination  of  these 
ladies  would  increase  the  weight  to  be  attached  to  the  evidence  which 
they  have  given  in  chief.  But  what  I  rely  upon  mainly  are  the  terms 
of  the  deed  itself,  because  it  appears  to  me  that  they  very  cogently  con- 
firm the  statement  made  by  these  ladies.  By  that  deed  they  were  giv- 
ing up  each  something  like  ^5,000  or  ^6,000  to  their  aunt ;  and  if  the 
solicitor  who  prepared  that  deed  had  attached  the  due  weight  to  that 
fact,  it  is  almost  impossible  that  the  fact  should  not  have  appeared  in 
the  recital  to  the  deed.  No  prudent  solicitor,  no  competent  solicitor, 
who  was  preparing  a  deed  by  which  he  kncAV  that  young  ladies  were 
giving  up  that  large  sum  to  an  aunt  with  whom  they  were  living,  would 
have  kept  that  fact  off  the  face  of  the  deed,  unless  he  had  been  minded 
that  a  fraud  should  be  committed,  and  that  they  should  grant  a  release 
in  entire  ignorance  of  their  rights.  Therefore  I  think  that  the  silence 
of  the  deed  is  cogent  evidence  of  one  or  other  of  two  things  :  either 
that  he  who  prepared  the  deed  desired  to  conceal  something  from  the 
young  ladies,  which  I  do  not  believe  ;  or  that  he  proceeded  in  entire 


352  GOODE   V.    KILEY,  fCIIAP.  I. 

ignorance  of  their  real  rights  ;  and  that  is  the  conchision  at  which  I  arrive 
from  their  evidence  and  from  the  deed  itself.  I  think  that  carelessly 
and  ignorantly,  rather  than  wilfully  or  fraudulently,  the  parties  who  pro- 
cured the  release  assumed  that  the  residuary  account  was  that  which 
really  concluded  the  rights  of  the  parties.  They  omitted  to  notice  the 
accumulations  of  income  which  might  have  arisen  in  the  interval,  and 
also  the  improvement  in  the  value  of  the  property  ;  and  they  proceeded 
to  obtain  this  release  upon  the  footing  of  that  residuary  account.  Now 
that  was  an  entirely  erroneous  view,  and  a  release  so  obtained  cannot 
in  my  opinion  stand.  Then  I  think  that  some  confirmation  of  the 
state  of  mind  of  these  ladies  is  to  be  derived  from  the  fact  that  they 
knew  nothing  about  the  ;^i  2,000  legacies.  I  am  satisfied  that  they 
did  know  nothing  about  it  from  the  fact  that  neither  they  nor  their 
husbands  ever  received  a  penny  or  applied  for  a  penny  of  that  income 
during  the  life  of  the  aunt.  Therefore  I  think  the  conclusion  on  the 
evidence — having  watched  it  with  all  the  jealousy  with  which  it  seem? 
to  me  it  ought  to  be  watched — is  that  this  release  was  executed  under 
a  mistaken  apprehension  as  to  the  rights  of  these  young  ladies,  and  that 
the  true  facts  of  the  case  were  not  brought  home  to  their  minds  before 
they  made  this  large  gift  to  the  aunt,  with  whom  they  were  residing.' 

Solicitors  :  Johnston^  Harrison  <2^'  Powell^  agents  for  Little  &^  Lam- 
onhy,  Penrith,  Cumberland  ;  Richard  Sjnith  o^  Wilmer  ;  /anson,  Cobb^ 
Pearson  &>  Co. 


GEORGE  F.  GOODE  v.  PATRICK  J.  RILEY. 

In  the  Supreme  Judicial  Court  of  Massachusetts,  May 
19,  1891. 

[Reported  in  153  Massachusetts  Reports  585.] 

Bill  in  equity,  filed  in  the  Superior  Court,  for  the  reformation  of 
a  deed.  The  case  was  heard  by  Sherman,  J.,  who  found  that  the 
plaintiff  was  entitled  to  a  decree,  and  the  defendant  alleged  excep- 
tions, which,  so  far  as  material  to  the  point  decided,  appear  in  the 
opinion. 

'By  the  order  of  the  Court  of  Appeal  it  was  declared  that  "  this  court  doth 
reverse  the  said  order  "of  Vice-Chancellor  Bacon,  "and  doth  declare  that  in 
administering  the  estate  of  Henrietta  Garnett,  in  the  said  order  named  the  in- 
denture dated  the  26th  of  September,  i85g,  therein  mentioned,  is  not  to  be 
treated  as  a  binding  release  of  all  claims  by  the  plaintiff  and  the  said  defendant, 
Mary  Hester  Garnett  Orme,  in  respect  of  the  residuary  estate  of  the  above- 
named  Jeremiah  Garnett." 
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A.  G.  Lamson  for  the  defendant. 

G.  F.  Richardson  for  the  plaintiff. 

Holmes,  J.  This  is  a  bill  in  equity  for  the  reformation  of  a  deed. 
The  judge  who  tried  the  case  found  the  following  facts  proved  be- 
yond a  reasonable  doubt  : 

The  parties,  just  prior  to  the  execution  and  delivery  of  the  deed, 
made  and  completed  an  oral  agreement,  the  plaintiff  to  sell  and  the 
defendant  to  buy  a  lot  of  land,  situate  on  the  southerly  side  of  Sum- 
mer Street  in  Lowell,  bounded  and  described  as  testified  to  by  the 
plaintiff,  and  a  warranty  deed  thereof  was  to  be  executed  and  deliv- 
ered. The  parties  were  upon  the  land  together,  and  then  both  saw 
and  examined  the  same,  and  knew  the  location,  description,  and 
bounds  thereof,  and  the  rear  line  of  the  premises  was  then  marked  by  a 
board  fence  five  feet  high  and  other  monuments,  and  both  parties  un- 
derstood and  knew  its  exact  location  and  limits.  The  deed,  when 
executed  and  delivered,  described  more  land,  to  wit,  about  one  thou- 
sand and  thirty-one  (1,031)  square  feet  to  the  rear  and  beyond  said 
board  fence,  land  not  owned  by  the  plaintiff,  and  so  much  more  than 
was  bargained  for,  and  both  parties  then  erroneously  supposed  and 
believed  that  said  deed  described  the  land  orally  agreed  upon  and 
no  more.  This  mutual  mistake  of  the  parties  was  not  discovered 
until  two  months  or  more  thereafter. 

The  court  also  found  that  the  plaintiff  had  not  been  guilty  of  neg- 
ligence or  laches,  and  that  he  was  entitled  to  the  relief  prayed  for — a 
decree  to  reform  and  rectify  said  deed. 

The  only  question  argued  is  raised  by  the  defendant's  exception  to 
the  refusal  of  a  ruling  that,  if  both  parties  intended  that  the  de- 
scription should  be  written  as  it  was  written,  the  plaintiff  was  not 
entitled  to  a  reformation.  It  would  be  a  sufificient  answer  that  the 
contrary  is  settled  in  this  commonwealth.'  In  view  of  these  among 
other  cases  we  shall  not  follow  the  elaborate  argument  which  was  ad- 
dressed to  us  in  favor  of  a  different  rule,  but  we  will  add  a  few  words 
to  explain  our  opinion  somewhat  more  fully. 

When  both  parties  to  a  conveyance  have  intended  to  describe  a 
certain  parcel  of  land  identified  by  their  senses  and  by  the  words  of 
their  previous  agreement,  and  have  used  woids  supposed  by  them  to 
be  apt  for  their  purpose,  but  in  fact  describing  that  parcel  and  some- 
thing more,  the  full  purport  of  all  their  acts  taken  together  is  only  to 

•  Canedy  v.  Marcy,  13  Gray  373,  377  ;  Glass  v.  Hulbert,  102  Mass.  24,  34  ; 
Stockbridge  Iron  Co.  v.  Hudson  Iron  Co.,  107  Mass.  2go,  319  ;  Wilcox  v.  Lucas, 
121  Mass.  21  ;  Johnson  7'.  Taber,  10  N.  Y.  319  ;  Bush  v.  Hicks,  60  N.  Y.  298  ; 
Andrews  v.  Andrews,  81  Maine  337  ;  May  v.  Adams,  58  Vt.  74,  78  ;  Fuchs  v. 
Treat,  41  Wis.  40.1. 
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convey  the  parcel  intended.  And  yet  that  result  cannot  be  reached 
by  way  of  construction  merely.  For  you  cannot  prove  a  mere  pri- 
vate convention  between  the  two  parties  to  give  language  a  different 
meaning  from  its  common  one.'  It  would  open  too  great  risks  if 
evidence  were  admissible  to  show  that  when  they  said  five  hundred  feet 
they  agreed  it  should  mean  one  hundred  inches,  or  that  Bunker  Hill 
Monument  should  signify  the  Old  South  Church.  As  an  artificial  con- 
struction cannot  be  given  to  plain  words  by  express  agreement,  the 
same  rule  is  applied  when  there  is  a  mutual  mistake  not  apparent  on 
the  face  of  the  instrument. 

Since,  then,  the  instrument  must  be  construed  to  mean  what  the 
words  would  mean  if  there  were  no  mistake,  evidence  of  the  mistake 
shows  that  neither  party  has  purported  or  been  understood  to  express 
assent  to  the  conveyance  as  it  stands.  It  is  not  necessarily  fatal  that 
the  evidence  is  parol  which  is  relied  on  to  show  that  the  contract  was 
not  made  as  it  purports  on  the  face  of  the  document  to  have  been  made. 
There  was  a  time  when  a  man  was  bound  if  his  seal  was  affixed  to  an 
instrument  by  a  stranger  and  against  his  will.  But  the  notion  that  one 
who  has  gone  through  certain  forms  of  this  sort,  even  in  his  own  per- 
son, is  bound  always  and  unconditionally,  gave  way  long  ago  to  more 
delicate  conceptions.''  So  it  is  settled,  at  least  in  equity,  that  this  par- 
ticular kind  of  parol  evidence,  that  is  to  say,  evidence  of  mutual  mis- 
take as  to  the  meaning  of  the  words  used,  is  admissible  for  the  nega- 
tive purpose  we  have  mentioned.  And  this  principle  is  entirely  con- 
sistent with  the  rule  that  you  cannot  set  up  prior  or  contemporaneous 
oral  dealings  to  modify  or  override  what  you  knew  was  the  effect  of 
your  writing.' 

But  the  effect  of  the  evidence  is  not  to  show  that  no  conveyance  was 
made.  It  is  only  to  show  that  no  conveyance  was  made  oi  part  of  the 
land  embraced  in  the  description.  Obviously,  therefore,  it  would  be 
most  unjust  simply  to  rescind  the  whole  transaction,  and  in  order  to  do 
complete  justice,  the  grantor  who  has  used  too  extensive  language 
should  have  a  reconveyance,  to  set  his  tide  right  on  the  face  of  the  in- 
struments. For,  as  things  stand,  a  purchaser  without  notice  could  hold 
him  to  the  words  which  he  has  used.^     If  a  purchaser  were  attempting 

'  Waterman  v.  Johnson,  13  Pick.  261,  266,  267;  Paine  v.  Woods,  108  Mass. 
160,  170;  Flynn  v.  Bourneuf,  143  Mass.  277,  278  ;  Chemical  Electric  Light  and 
Power  Co.  v.  Howard,  150  Mass.  495  ;  Millard  7'.  Bailey,  L.  R.  i  Eq.  378,  382  ; 
Shaw  V.  Wilson,  9  CI.  &  F.  355,  565,  566;  Drummond  v.  Attorney-General,  2 
H.  L.  Cas.  837,  862,  863. 

^  See,  e.  g.,  Wilson  v.  Powers,  131  Mass.  539,  540;  Wall  v.  Hickey,  112 
Mass.  171;  McClurg  v.  Terry,  6  C.  E.  Green  225. 

^  Batchelder  v.  Queen  Ins.  Co.,  135  Mass.  449. 

^  Cross  V.  Bean,  81  Maine  525;  O'Donnell  v.  Clinton,  145  Mass.  461,  463. 
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to  insert  a  parcel  left  out  under  similar  circumstances,  he  would  be  met 
by  the  Statute  of  Frauds.     But  there  is  no  such  difficulty  here.' 

The  defendant's  testimony,  although  ambiguous,  looked  toward  the 
conclusion  that  the  price  was  fixed  by  the  number  of  feet ;  but  this  was 
denied  by  the  plaintiff,  and  it  does  not  appear  what  the  judge  found  to 
be  the  fact,  or  what  he  did,  and  no  question  as  to  whether  an  allowance 
should  be  made  to  the  defendant  is  before  us. 

Exceptions  overruled. 

'Glass  V.  Hulbert,  102  Mass.  24,  35. 


Chapter  I. — Mistake  (continued). 
Section  III. —  When  Mistake  must  be  Mutual. 


BYRON  DIMAN  v.  THE  PROVIDENCE,  WARREN  &  BRISTOL 
RAILROAD  COMPANY. 

In  the  Suprkme  Court  of  Rhode  Island,  March  Term,  1858. 
\Rfported  m  5  Rhode  Island  Reports  130.] 

Bill  in  equity,  to  reform  a  subscription  of  $2,000  to  the  capital  stock 
of  the  Providence,  Warren  &  Bristol  Railroad  Company,  upon  the 
ground  that  the  same  was  made  by  the  mistake  of  the  complainant, 
when  intending  to  subscribe  for  $1,000  only  of  said  stock  ;  and  to  stay 
an  action  at  law,  brought  by  the  railroad  company  against  the  complain- 
ant, to  recover  the  amount  of  said  subscription,  and  for  general  relief. 

It  was  proved  that  the  complainant,  in  the  year  1852,  subscribed 
$1,000  to  the  stock  of  this  railroad  ;  but  that  the  subscription  fell 
through,  because  the  whole  amount  subscribed  was  insufficient  to  make 
the  subscription  binding  according  to  its  terms.  In  the  spring  of  1853 
another  attempt  was  made  to  obtain  subscriptions  adequate  in  amount 
to  enable  the  company,  which  had  been  chartered,  to  organize  under 
its  charter,  and  proceed  with  the  undertaking  for  which  it  had  been 
incorporated.  Accordingly,  several  little  subscription  books  were 
placed  in  the  hands  of  the  friends  of  the  project,  each  of  which  was 
headed  with  the  following  printed  form  of  subscription  contract  pasted 
upon  the  first  page  of  the  book,  underneath  which,  and  on  the  succeed- 
ing pages  of  the  book,  the  names  of  the  subscribers,  with  the  number 
of  shares  and  amount  in  money  subscribed  by  each  set  opposite  to 
their  names,  were  to  be  written.  "  We,  the  subscribers,  severally  agree 
to  and  with  the  Providence,  Warren  &  Bristol  Railroad  Company,  that 
we  will  take  the  number  of  shares  of  one  hundred  dollars  each,  in  the 
capital  stock  of  said  company,  set  opposite  our  respective  names,  under 
the  provisions  of  its  charter  and  any  amendments  thereto  made  by  the 
general  assembly  of  this  State ;  and  that  we  will  pay  for  the  same  in 
such  manner  as  the  said  Providence,  Warren  &  Bristol  Railroad  Com- 
pany, when  duly  organized,  niay,  under  its  charter  and  any  amendments 
thereto,  direct.  Provided,  that  this  subscription  shall  not  be  binding, 
unless  there  are  one  hundred  and  seventy-five  thousand  dollars  of  the 
stock  subscribed  by  responsible  parties."  One  of  these  subscription 
books,  with  but  one  previous  subscription  upon  it,  was  brought  to  the 
256 
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complainant  at  his  house,  by  a  friend  and  relative,  Hon.  F.  M.  Diniond, 
to  obtain  his  subscription  to  it  ;  when,  after  some  urgency  to  renew  his 
subscription  at  least,  if  not  to  increase  it,  both  of  which  the  complain- 
ant at  first  refused  to  do,  the  complainant  at  last  consented  to  renew 
his  subscription,  and,  taking  the  book  to  his  desk,  with  his  own  hand 
wrote  in  it  underneath  the  above  printed  form  of  engagement  his 
name,  and  opposite  to  his  name,  in  the  appropriate  spaces,  the  figures 
"  20,"  for  the  number  of  shares,  and  *'  2,000,"  for  the  amount  in  money 
of  his  subscription.  After  drying  the  ink  at  the  fire,  the  complainant 
handed  the  book  back  to  his  visitor,  who,  without  examining  it  in  his 
presence,  left  immediately,  and  shortly  after  handed  the  book  to  others, 
as  is  common,  to  obtain  other  subscriptions  from  those  with  whom  they 
are  supposed  to  have  the  most  influence.  On  the  same  day,  the  complain- 
ant casually  heard  of  the  amount  of  his  subscription,  which  he  at  first 
denied,  and  on  the  next  day,  or  within  a  day  or  two,  called  upon  F.  M. 
Dimond,  who  had  brought  the  book  to  him,  to  correct  his  mistake, 
saying  that  he  had  only  intended  to  renew  his  old  subscription.  He 
was  informed  by  Mr.  Dimond  that  he  had  handed  the  book  to  others, 
and  that  it  was  not  in  his  possession  ;  but  that  if  it  were,  he  would 
rectify  the  mistake,  and  subsequently  that  he  would  see  the  committee 
and  have  the  matter  put  right.  The  mistake,  however,  never  was  rec- 
tified ;  but  upon  the  faith  of  this  and  other  subscriptions  to  the  requisite 
charter  amount,  on  the  i6th  day  of  April,  1853,  the  railroad  company 
was  organized,  and  proceeded  to  make  contracts  and  incur  expenses  in 
construction  of  their  road,  etc.  Although  it  would  seem  to  have  been 
understood  between  the  complainant  and  Mr,  Dimond,  who  had  pro- 
cured his  subscription,  that  early  steps  should  be  taken  by  the  latter 
to  apprise  the  officers  of  the  company  of  the  mistake  and  to  endeavor 
to  induce  them  to  rectify  it,  no  steps  were  in  fact  taken  until  some  time 
in  the  summer  or  fall  of  1853,  and  no  written  communication  was  made 
to  them  upon  the  subject,  by  either,  until  the  6th  day  of  December,  1853. 
The  officers  of  the  company  then  declined  to  correct  the  mistake,  if  it  were 
such,  upon  the  ground  that  earlier  application  should  have  been  made 
to  them  to  do  so,  if  at  all;  and,  the  complainant  refusing  to  pay  the 
calls  upon  his  subscription,  an  action  was  commenced  against  him  by 
the  company  to  enforce  payment  of  them  ;  to  enjoin  which,  and  to 
procure  the  other  relief  prayed  for,  as  above  stated,  this  bill  was  filed. 
There  was  some  proof  tending  to  show  that  the  complainant  had  pro- 
fessed a  willingness  to  double  his  subscription,  and  had  on  one  occasion 
stated  that  he  had  actually  done  so ;  but  there  was  some  indistinctness 
as  to  whether  this  might  not  have  related  to  ihe  first  subscription  ;  the 
complainant,  who  was  a  witness,  positively  denying  it,  and  insisting  that 
he  had  reluctantly  consented  even  to  renew  his  subscription. 
17 
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Wm.  H.  Poller  for  tlie  complainant. 

Hayes  and  Blake  for  the  respondents. 

Amks,  C.J.  A  court  of  equity  has  no  power  to  alter  or  reform  an 
agreement  made  between  parties,  since  this  would  be  in  truth  a  power 
to  contract  for  them ;  but  merely  to  correct  the  writing  executed  as 
evidence  of  the  agreement,  so  as  to  make  it  express  what  the  parties 
actually  agreed  to.  It  follows  that  the  mistake  which  it  may  correct  in 
such  a  writing  must  be,  as  it  is  usually  expressed,  the  mistake  of  both 
parties  to  it ;  that  is,  such  a  mistake  in  the  draughting  of  the  writing  as 
makes  it  convey  the  intent  or  meaning  of  neither  party  to  the  contract. 
If  the  court  were  to  reform  the  writing  to  make  it  accord  with  the  intent 
of  one  party  only  to  the  agreement,  who  averred  and  proved  that  he 
signed  it,  as  it  was  written,  by  mistake,  when  it  exactly  exjnessed  the 
agreement  as  understood  by  the  other  party,  the  writing,  when  so 
altered,  would  be  just  as  far  from  expressing  the  agreement  of  the 
parties  as  it  was  before  ;  and  the  court  would  have  been  engaged  in  the 
singular  ofifice,  for  a  court  of  equity,  of  doing  right  to  one  party,  at  the 
expense  of  a  precisely  equal  wrong  to  the  other.* 

Now  the  parties  to  this  contract  of  subscription,  which  we  are  asked 
to  reform  so  as  to  make  it  a  subscription  for  one  thousand  dollars  in- 
stead of  two,  are,  as  the  parties  to  the  bill  indicate  and  suppose,  the 
subscriber,  on  the  one  side,  and  the  railroad  company,  whose  capital 
stock  he  subscribed  to,  on  the  other.  Francis  M.  Dimond,  who  handed 
the  subscription-book  to  the  complainant,  and  as  a  friend  and  neigh- 
bor urged  him  to  subscribe,  so  far  from  being  a  party  to  the  complain- 
ant's contract  of  subscription,  in  the  sense  of  the  party  with  whom  he 
contracted,  appears  himself,  about  the  same  time,  to  have  entered  into 
a  several  contract  with  that  same  party,  the  railroad  company,  for  the 
same  amount  of  its  stock,  by  writing  his  nanif^  on  the  same  subscription- 
book  directly  below  the  name  of  the  comi)lainant,  as  a  subscriber,  for 
twenty  shares  of  it.  In  other  words,  each  thus  contracted,  not  with  the 
other,  but  with  a  corporation,  existing  but  not  yet  organized,  to  take 
the  number  of  shares  of  stock  set  opposiie  his  name,  provided  respon- 
sible subscriptions  to  the  amount  of  $175,000  could  be  obtained  ;  and 
when  these  were  obtained,  and  the  railroad  company  upon  the  faith  of 
them  proceeded  to  organize  and  to  act,  the  subscription  contract  of 
each  with  the  company  became  perfect  and  mutually  binding  both  upon 
the  subscribers  and  the  company,  as  the  respective  parties  to  the 
contract. 

To  enable  us,  then,  to  correct  this  subscription  paper  in  the  mode 
requested  by  the  complainant  on  the  ground  of  mistake,  we  must  be 

'  Henkle  v.  The  Royal  Exchange  Assurance  Co.,  i  Ves.  Sen.  317  ;  The  Mar- 
quis of  Townshend  v.  Stangioom,  6  Ves.  333,  334;  Adam's  Eq.  171. 


SEC.  III.]  DIMAN  V.  PROV.,  WAIIREN  &  BRISTOL  R.R.  00.  259 

satisfied  that  by  so  doing  we  shall  make  it  conform  to  the  understanding 
of  the  contract  by  the  railroad  comjiany  at  the  time  they  entered  into 
it,  as  well  as  of  the  complainant  at  the  time  he  subscribed  it.  Now 
there  is  no  evidence  that  the  company,  as  an  organized  body,  or  any 
officer  or  agent  of  the  company  appointed  to  represent  it,  had  any 
notice  whatever  at  the  time  of  the  organization  that  this  subset iption 
was  not  precisely  what  the  complainant  designed  it  to  be  ;  nor  indeed 
does  it  seem  that  any  effectual  means  were  taken  to  apprise  them  that 
it  was  not  until  long  after,  when,  according  to  a  previous  promise  to 
the  complainant,  Francis  M.  Dimond  addressed  to  the  president  of  the 
company  a  letter  under  the  date  of  December  6,  1853,  some  nine 
months  after  the  organization  of  the  coiiipany,  and  received  the  proper 
rei)ly,  that  the  company  having  acted  upon  the  subscription  of  the  com- 
plainant, it  was  too  late  to  allow  him  to  retract  it. 

So  far,  then,  is  this  from  having  been  a  mistake  of  both  parties  to  the 
contract,  that  it  is  the  mistake,  if  it  may  be  so  called,  of  one  only ;  the 
other  having  been  suffered  to  act  and  contract  during  many  months 
upon  the  faith  that  the  subscription  was  precisely  what  it  was  designed 
to  be,  and  no  diligence  whatever  used  to  give  notice  to  the  contrary. 
If  there  was,  as  it  would  seem,  negligence  on  the  part  of  Francis  M, 
Dimond  in  performing  his  promise  to  the  complainant,  that  he  would 
give  early  notice  to  the  company  of  the  facts  concerning  this  subscrip- 
tion as  they  are  now  claimed  to  be,  which  might  have  been  done  on 
the  very  day  that  the  company  met  for  organization,  it  was  the  negli- 
gence of  the  agent  of  the  complainant,  and  he,  and  not  the  company, 
must  bear  the  consequences  of  it. 

Without,  therefore,  going  into  the  question  whether,  considering  the 
grounds  of  the  well-known  rule  of  evidence,  it  would  be  proper,  how- 
ever competent,  to  alter  a  written  contract,  unambiguous  in  its  terms, 
upon  oral  proof  alone  of  a  supposed  mistake  in  them,  and  such  proof 
consisting  almost  wholly  in  the  testimony  of  the  party  applying  for  the 
alteration,  we  must  decline  to  reform  this  subscription  in  the  mode  pro- 
posed, upon  the  distinct  ground  that  it  is  not  competent  for  us  thus  to 
make  it  express  the  contract  of  one  party,  when,  by  so  doing,  we  shall 
make  it  cease  to  express  the  contract  which  the  other  party  fairly 
entered  into,  and  so  long  acted  upon. 

But  besides  the  power  to  reform  a  writing  so  as  to  make  it  express 
the  agreement  of  both  parties  as  it  was  designed  to  do,  a  court  of 
equity  has  also  power  to  rescind  and  cancel  an  agreement  at  the  re- 
quest of   one    party,   upon    the    ground   that,  without   negligence,'  he 

'  So  much  of  the  case  as  relates  to  the  question  of  negligence  should  be 
considered  in  connection  with  the  cases  infra,  page  368,  discussing  that  ques- 
tion.—Ed. 
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entered  into  it  through  a  mistake  of  facts  material  to  the  contract,  when 
it  can  do  so  without  injustice  to   the  other  paity.     Although  relief  of 
this  character  has   not   been   specially  asked  of   us,  and,  indeed,   the 
complainant  has  already  paid  half  of  this  subscription  as  the  condition 
of  a  former  continuance  of  the  suit  at  law  against  him  by  the  respond- 
ents to  recover  the  whole  of  it,  it  may  not  be   improper  for  us  to  add 
that  the  case  of  the  complainant,  even  as  he  claims  it  to  be  proved, 
would  not  entitle  him  to  this  relief.     There  was  no  mistake  here  at  all, 
in  the  sense  in  which  a  court  of  equity  recognizes  it  in  order  to  relief. 
The  complainant,  at  ease  in  the  library  of  his  own  house,  after  havmg 
been  urged  by  a  friend  to  double,  or  at  least  to  renew  his  subscription, 
with  his  own  hand  deliberately  subscribes  his  name  in  the  book  before 
him,  setting  opi)osite  to  his  name  in  figures  the  number  of  shares  (20), 
and  the  amount  in  money   ($2,000)   which  he  engages  to  take  in  the 
stock  of  this  railroad.     Grant  that  he  designed,  and  at  the  time  expressed 
the  design,  of  renewing  only  his  old  subscription  of  a  thousand  dollars  • 
yet  it  is  not   possible   to   account   for   his  actual  subscription  otherwise 
than  by  supposing  either  that  at  the  moment  he  had  forgotten  what  the 
amount  of  his  old  subscription  was,  or  that  he  wrote  this  subscription 
with  a  mind  so  preoccupied  with  something  else  that  he  did  not  attend 
to  what  he  wrote.     As  a  witness  he  does  not  attempt  to  account  for  it, 
but  merely  states   the  fact  that,  designing  one  thing,  he  did  another. 
Now  as  the  complainant,  so  far  from   being   weak   or  hallucinated,  is 
eminent  among  us  for  his  knowledge  and  employment  in  affairs  both 
private  and  public,  nothing  but  want  of  recollection  or  attention,  which 
necessarily  import,  in   such   a   personal   act,  negligence  or  carelessness 
on  his  part,  could  have  permitted  his  hand  to  write  what  his  will  did  not 
direct.     When  in  addition  to  this  it  is  considered  that,  notwithstanding 
his  discovery  of  his  negligence  on  the  same  day,  there  seems  to  have 
been  equal  negligence  on  his  part,  or,  what  is   the  same  thing,  on  the 
part  of  F.  M.  Dimond,  his  agent,  in  rectifying  the  error  caused  by  it, 
and  in  afterwards  apprising  the   railroad  company  of  it,  so  that,  as  far 
as  we  can  learn  from   the   testimony,  months   elapsing,  the  corporation 
was  not  only  organized,  but  contracted  for  the  construction  of  their 
railroad  long  before  notice  was  given  of  his  mistake  to  their  officers,  it 
will  be  seen  at  once,  that  there  is  no  pretense  for  this  species  of  relief, 
whether  we  look  at  the  neglect  of  the  complainant,  or  the   injustice 
which  relief  against  it  would  cause   to   the   respondents.      In  cases  like 
this,  where  there  has  been  no  intermixture  of  fraud  or  surprise  to  put 
the  applicant  for  relief  off  his  guard,  we  must  invent  a  new  head  of 
equity  before  we  can  interpose   to  save   him,  to  the  injury  of  others, 
against  the  effects  of  his  own  carelessness. 
The  bill  must  be  dismissed  with  costs. 
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GARRARD  v.  FRANKEL. 

In  Chancery,  before   Sir  John  Romilly,    M.R.,  January  15,  16, 

AND  30,   1862. 

[Reported  in  30  Beavan  445.] 

The  plaintiff,  Mr.  Garrard,  was  the  owner  of  the  house  No.  211  Ox- 
ford Street  for  a  long  term  of  years ;  it  had  been  let  to  John  Parnell  at 
^230  per  annum,  which  was  shown  to  be  its  real  value.  In  July,  i860, 
this  house  was  to  be  let,  and  on  the  30th  of  July,  i860,  the  defendant, 
Mrs.  Frankel,  who  was  then  a  stranger  to  the  plaintiff,  wrote  to  him 
asking  for  the  particulars  relating  to  this  house  and  the  terms  on  which 
the  premises  were  to  be  let.  On  the  ist  of  August,  i860,  the  plaintiff 
wrote  to  the  defendant  to  the  effect  that  the  lowest  price  required  was 
^240  rent,  clear  of  all  taxes,  the  tenant  repaying  the  insurance,  and 
that  the  fixtures  might  be  purchased  or  not,  at  the  tenant's  option,  and 
that,  if  not  purchased,  they  would  be  removed.  The  defendant  said 
that  she  had  never  received  this  letter,  but  the  court  thought  otherwise. 

On  the  6th  of  August  Mrs.  Frankel  called  at  the  office  of  Messrs. 
Garrard  &  James  respecting  the  house.  The  plaintiff  was  absent,  hav- 
ing gone  to  Paris  on  the  ist  of  August,  where  he  remained  until  the 
nth  ;  but  she  then  saw  Mr.  James,  his  partner.  Mr.  James,  in  answer 
to  her  further  inquiries,  informed  her  that  Mr.  Garrard  would  not  let  the 
premises  for  less  than  ;^24o,  nor  otherwise  than  on  a  lease  for  seven, 
fourteen  or  twenty-one  years,  similar  to  that  granted  to  the  former 
tenant.  She  expressed  herself  satisfied,  and  said  that  the  plaintiff^s 
immediate  determination  was  necessary ;  that  she  held  No.  i  Great 
Portland  Street,  at  a  rent  of  ;^i6o  per  annum,  and  that  the  lease  was 
about  to  expire.  She  also  said  that  she  rented  another  house  in  Ox- 
ford Street  at  ;^i4S  per  annum,  and  she  referred  Mrs.  James  to  Mr. 
Peter  Robinson  and  Mr.  Turrill  her  landlord. 

On  the  9th  of  August,  i860,  the  defendant,  Mrs.  Frankel,  wrote  to 
the  firm  as  follows  :  "  Gentlemen — I  shall  feel  extremely  obliged  if  you 
can  give  me  an  answer  respecting  the  house  and  shop  in  Oxford  Street 
to-morrow,  as  I  must  give  a  decisive  answer  on  Saturday  next  respect- 
ing the  other  house  that  I  am  in  treaty  for." 

On  the  14th  of  August,  i860,  Mrs.  Frankel  called  on  Mr.  Garrard, 
who  had  returned  from  Paris  on  the  previous  Saturday  ;  he  informed  her 
that  he  was  not  altogether  satisfied  of  her  responsibility,  and  that  he  was 
not  disposed  to  let  the  house  to  her,  unless  she  was  prepared  to  pay  a 
premium  of  ^125  as  a  further  guarantee  for  her  responsibility,  in  which 
case  he  would  reduce  the  rent  from  ^240  to  ^230. 

The  defendant,  after  consulting  her  friends,  agreed  to  pay  a  premium. 
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and  the  inquiries  proceeded.  The  plaintiff,  on  the  17th  of  August,  then 
wrote  the  following  letter  :  "  Madam — If  you  will  favor  me  with  a  call 
on  Monday  between  twelve  and  one,  we  shall  no  doubt  be  able  to  settle 
finally  about  the  house  in  Oxford  Street.  I  can  then  show  you  the  form 
of  lease  granted  to  the  late  tenant,  and  yours  would  be  similar  to  it. 
My  clerk  called  on  Mr.  Turrill  yesterday,  but  he  was  unwell ;  his  daugh- 
ter said  he  would  write." 

On  the  2oth  of  August,  i860,  Mrs.  Frankel  called  on  Mr.  Garrard, 
who  showed  her  the  draft  of  the  lease  to  the  former  tenant ;  she  then 
agreed  to  take  a  lease  in  the  same  form,  and  they  signed  the  following 
memorandum,  which  was  written  within  the  fold  of  the  draft. 

"  The  within-named  Stephen  Garrard,  as  landlord,  agrees  to  let,  and 
the  within  named  Elizabeth  Jane  Frankel,  as  tenant,  agrees  to  take,  the 
premises  within  described  for  twenty-one  years  from  Michaelmas  next, 
at  the  rent  of  ^230  clear  of  all  taxes,  and  in  all  respects  on  the  terms 
of  the  within  lease.  The  premium  of  ^2^125  to  be  paid  on  or  before  the 
25th  instant,  and  the  tenant  to  arrange  with  the  assignees  of  the  late 
occupier,  Parnell,  a  bankrupt,  for  the  purchase  of  the  tenant's  fixtures, 
or  the  same  to  be  removed  from  the  premises.  Lease  and  counterpart 
to  be  completed  at  the  expense  of  the  tenant,  and  in  default  of  her  exe- 
cuting such  lease  and  counterpart,  and  paying  such  premium  on  demand, 
Mr.  Garrard  to  be  at  liberty  to  put  an  end  to  this  agreement. 

"Dated  20th  August,  i860. 

"  Stephen  Garrard. 

"  Elizabeth  Jane    Frankel." 

Mr.  Garrard  afterward  inserted  certain  words  in  the  draft  lease,  stat- 
ing the  amount  of  the  premium  to  be  paid,  and  he  inadvertently  filled  in 
the  blank  fur  the  amount  of  rent  to  be  paid  with  the  figures  ^^130  in- 
stead of  ;^23o.  The  lease  and  counterpart  were  engrossed  with  this 
error,  and  on  the  27th  August,  i860,  they  were  executed  without  its 
being  discovered. 

Mr.  Garrard  did  not  discover  the  mistake  until  just  before  Christmas- 
day,  i860,  on  which  day  the  first  payment  of  rent  under  the  lease  be- 
came due.  He,  however,  wrote  to  Mrs.  Frankel,  asking  for  ;^57  los. 
for  the  quarter's  rent,  being  at  the  rate  of  ^^230  per  annum.  In  answer 
to  this,  Mrs.  Frankel,  on  the  nth  January,  1861,  wrote,  insisting  that 
the  rent  payable  under  the  lease  was  only;^32  loj.,  or  after  the  rate  of 
^130  per  annum. 

This  led  to  further  correspondence,  and  ultimately,  on  the  26th  day 
of  February,  1861,  the  plaintiff  instituted  this  suit,  praying  that  the  lease 
of  the  27th  of  August,  i860,  might  be  rectified,  by  substituting  the  rent 
of  ^^230  instead  of  the  rent  of  ^130,  and  that  the  lease  might  be  pro- 
duced for  that  purpose,  or  otherwise,  that  the  lease  might  be  delivered 
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up  and  cancelled,  the  plaintiff  offering  to  execute  a  new  lease  at  the  rent 
of  ^^230  to  Mrs.  Frankel  at  his  own  expense.  The  bill  also  prayed  an 
injunction  restraining  her  from  parting  with  or  incumbering  the  lease,  or 
doing  any  act  to  the  plaintiflPs  prejudice.  It  appeared,  however,  that  on 
the  2ist  of  September,  i860,  Mrs.  Frankel  had  assigned  the  lease,  by- 
way of  mortgage,  to  Messrs.  Block  &  Son,  to  secure  a  sum  of  ^150 
which  she  had  borrowed  of  them,  and  such  further  sums  as,  on  an  ac- 
count current,  should  be  due  to  them  from  her,  not  exceeding  ^£"300. 
On  the  22d  of  February,  1861,  Dr.  Brlinn,  who  had  previously  lent  Mrs. 
Frankel  ;^io5,  paid  Messrs.  Block  &  Son  ^251  2s.  dd.  due  to  them 
from  her.  They  thereupon  reassigned  the  lease  to  her,  but,  at  her  re- 
quest, they  handed  the  lease  and  mortgage  to  Dr,  Briinn.  The  bill  was 
therefore  amended,  and  he  was  made  a  party  to  the  suit, 

Mr.  Selwyn  and  Mr.  Bevir  for  the  plaintiff. 

Mr.  Follett  and  Mr.  Kingdon  for  Mrs.  Frankel. 

Mr.  Druce  for  Dr.  Briinn, 

The  Master  of  the  Rolls.  In  this  case  the  bill  is  filed  to  rectify 
a  mistake,  consisting  in  the  insertion  in  the  lease  of  a  house  in  Oxford 
Street,  granted  by  the  plaintiff  to  the  defendant,  of  the  figures  "130" 
instead  of  "  230,"  as  the  amount  of  the  annual  rent  to  be  paid.  The 
object  of  the  bill  is  to  substitute  "  two  "  for  '*  one"  in  this  part  of  the 
lease. 

The  first  question  is  one  of  fact,  whether  the  mistake  was  really  made, 
and  if  so,  by  whom  and  under  what  circumstances.  That  the  mistake 
was  really  made  by  the  plaintiff,  is,  I  think,  indisputably  proved  ;  the 
mere  fact  that  the  premises  in  question  have  always  been  let  for  the 
larger  amount  of  ^^230  per  annum  or  more,  and  that  the  defendant  was, 
before  the  negotiation  for  the  lease,  a  total  stranger  to  the  plaintiff, 
would,  in  my  opinion,  produce  so  strong  a  presumption  of  mistake  that 
it  would  require  very  strong  evidence  to  rebut  it ;  but  in  truth,  all  the 
evidence  is  the  other  way,  and  strongly  confirms  the  presumption  arising 
from  the  circumstances  already  mentioned. 

The  next  question  is  also  one  of  fact ;  it  is  this  :  Did  the  defendant 
know  that  this  statement  of  ^130  per  annum  was  a  mistake?  It  was 
certainly  not  a  mistake  committed  by  her,  and  thereupon  it  is  argued 
that  there  must  be  an  end  of  the  case,  for  that,  to  enable  this  court  to 
interfere  to  rectify  a  mistake,  the  mistake  must  be  mutual.  But  though, 
as  a  general  rule,  this  is  correct,  it  does  not  apply  to  every  case.  The 
court  will,  I  apprehend,  interfere  in  cases  of  mistake,  where  one  party 
to  the  transaction,  being  at  the  time  cognizant  of  the  fact  of  the  error, 
seeks  to  take  advantage  of  it,  I  am  therefore  of  opinion  that  this  ques- 
tion arises  :  did  the  defendant  bona  fide  believe  that  the  contract  she 
had  entered  into  was  one  to  take  a  lease  of  the  premises  in  question, 
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-determinable  at  her  option,  at  seven,  fourteen  or  twenty-one  years,  at 
^130  per  annum  rent  ?  ' 

This  being  the  conclusion  to  which  I  have  come,  I  am  of  opinion 
that  the  defendant  must  have  perceived  the  discrepancy  between  the 
amount  of  rent  which  had  been  previously  stated  by  the  plaintiff,  which 
was  the  same  amount  as  was  specified  in  the  agreement  signed  by  her, 
written  within  the  fold  of  the  draft  lease,  and  the  amount  contained 
within  the  body  of  it.  If  the  converse  had  been  the  case,  and  the 
amount  in  the  body  of  the  lease  had  been  ;j^23o,  and  the  amount  of 
rent  specified  in  the  agreement  ^^130,  her  case  would  have  been  much 
more  j^robable. 

The  consequence  is,  that,  in  my  opinion,  it  was  scarcely  possible  that 
she  could  have  entertained  any  doubt  as  to  the  fact,  that  the  plaintiff 
had  committed  an  error  in  inserting  the  amount  of  the  rent ;  she  said 
nothing  on  the  subject,  and  the  lease  was  engrossed  and  executed  with 
the  error  unredressed,  that  is,  with  the  amount  specified  in  the  draft,  and 
not  that  in  the  agreement  within  the  fold.  My  belief  is,  that  what 
passed  through  her  mind  was  something  to  this  effect:  "The  plaintiff 
told  me  that  the  rent  was  to  be  ;^23o,  but  if  he  is  willing  to  let  me  have 
it  for  ;!^i3o,  there  is  no  reason  for  my  objecting  or  putting  any  obstacle 
in  the  way." 

On  this  state  of  facts  the  question  of  law  arises,  how  a  case  so  cir- 
cumstanced has  to  be  dealt  with.  If,  as  the  defendant  stated  in  her 
evidence,  the  agreement  signed  had  been  on  a  separate  piece  of  paper, 
complete  in  itself,  and  without  reference  to  any  other  document,  I  think 
that  I  should  not  have  felt  much  difficulty  in  simply  reforming  the  lease 
according  to  the  agreement,  but  the  agreement  expressly  refers  to  and 
incorporates  with  it  the  draft  of  the  lease  on  which  it  is  written,  and 
which  contains  the  figures  ^^130  in  lieu  of  ;^23o  as  the  amount  of  the 
rent.  The  case,  therefore,  is  one  where  the  document  which  constitutes 
the  whole  agreement  contains  in  itself  contradictory  statements  as  to 
the  amount  of  rent ;  and  though  I  am  confident  that  the  plaintiff,  when 
he  signed  it,  supposed  the  whole  was  consistent,  and  that  the  rent  there- 
in specified  was  ^230  per  annum,  I  am  disposed  to  believe  that  the 
defendant,  when  she  signed  it,  knew  that  the  lease  within  contained  the 
figures  ;^i3o,  although  she  knew  that  the  agreement  in  the  fold  was 
different.  My  belief  is,  that  if  they  had  both  been  ^230,  she  would 
equally  have  signed  the  agreement,  and  would  also  have  executed  the 
lease ;  but  I  do  not  think  that  I  am  entitled  to  found  any  decree  on 
such  a  belief.  I  doubt  therefore  whether  I  can  compel  defendant  to  be 
bound  by  a  lease  inconsistent  with  a  portion  of  the  agreement  which  she 

'  The  consideration  of  the  evidence  by  the  Master  of  the  Rolls  has  been 
omitted. — Ed. 
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signed,  and  which,  in  one  view  which  might  be  taken  of  it,  might  govern 
the  other  portion.  I  am  quite  clear  that  I  cannot  compel  the  plaintiff 
to  be  bound  by  the  terms  of  the  lease  as  it  stands,  or  permit  the  de- 
fendant to  derive  any  advantage  from  this  mistake,  and,  in  that  respect, 
the  plaintiff  is  in  my  opinion  entitled  to  relief. 

I  think  the  proper  course  to  be  taken  is  the  following.  I  shall  give 
the  defendant  the  option  of  retaining  or  rejecting  the  lease  ;  but  if  she 
retains  it  I  shall  decree  the  lease  to  be  reformed  by  substituting  the  rent 
of;2^23o  for  ^130  per  annum.  If,  however,  the  defendant  wishes  to 
give  up  the  lease  and  agreement  altogether,  I  shall  permit  her  so  to  do, 
but  in  that  case  I  shall  direct  her  to  pay  for  the  use  and  occupation  of 
the  house  during  the  time  she  had  possession  of  it,  at  the  rate  of  ^230 
per  annum,  which  was  the  rent  paid  by  the  last  tenant,  and  which  I 
consider  to  be  proved  to  be  the  value  of  it.  Besides  this,  I  am  of  opin- 
ion that  I  cannot  allow  her  to  set  off,  against  that  sum,  any  expenses 
she  may  have  incurred  in  taking  possession  of  the  house,  or  in  establish- 
ing herself  there,  but  I  am  of  opinion  that  she  must  be  entitled  to  be 
allowed  any  money  which  she  has  properly  expended  in  the  repair  or 
improvement  of  the  premises  themselves,  as  these  will  remain  for  the 
benefit  of  the  plaintiff.  My  reason  for  not  allowing  her  anything  beyond 
this  is  to  be  found  in  the  observations  I  have  already  made  on  the  evi- 
dence, which  convinces  me  that  she  had  verbally  agreed  to  take  the 
house  at  ;z^23o,  and  that  she  must,  at  the  time  when  she  executed  the 
lease,  be  taken  to  have  been  cognizant  of  the  mistake  which  had  been 
committed  by  the  plaintiff.  If,  in  such  a  state  of  circumstances,  she 
has  thought  fit  to  run  the  chance  of  keeping  the  house,  and  of  getting 
the  lease  at  the  lower  rate,  she  must  take  the  consequences.  The  court 
being  of  opinion  that  she  was,  when  she  executed  the  lease,  aware  of 
the  mistake  that  had  been  made,  and  that  she  sought  to  obtain  an  ad- 
vantage by  it,  the  consequence  will  be,  that,  on  this  part  of  the  case,  the 
defendant  will  have  the  option  I  have  described  as  to  the  decree  to  be 
made ;  if  she  elect  to  keep  the  house  and  take  the  lease,  the  lease  must 
be  reformed,  by  converting  the  figures  ''  ;^^So,"  in  the  statement  of  the 
rent  payable,  into  "^230."  If  she  elect  to  give  up  the  house,  she 
must  pay  for  the  use  and  occupation  of  the  house  during  the  time  she 
has  been  in  possession.  The  premium  already  paid  by  her  will  be  taken 
in  part  discharge  of  such  amount,  as  far  as  it  will  extend,  and  she  must 
also  be  allowed  to  set  off  any  sums  properly  expended  by  her  in  the 
repairs  and  improvement  of  the  premises,  and  she  must  deliver  up  the 
lease  to  be  cancelled. 

In  neither  case  does  it  appear  to  me  that  I  can  give  any  costs.  The 
whole  matter  has  arisen  out  of  the  blunder  of  the  plaintiff,  and  I  cannot 
say  that  the  conduct  of  the  defendant  has  amounted  to  fraud,  so  as  to 
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induce  me  to  consider  that  she  ought  to  be  visited  with  costs  in  conse- 
quence thereof. 

The  next  ciuestion  which  arises  in  this  suit  is  to  consider  what  ought 
to  be  done  with  respect  to  Dr.  Brunn  and  his  claim  as  mortgagee  of  the 
defendant's  lease.'  That  stands  in  this  way  :  after  the  lease  had  been 
executed  it  was  assigned  by  the  defendant  to  secure  a  sum  of  ^300 
and  interest  to  Messrs.  Block,  who  were  wholly  ignorant  of  any  mis- 
take. When  the  mistake  was  discovered,  and  the  contest  in  this  suit 
arose,  the  plaintiff  applied  to  Messrs.  Block  to  assign  the  legal  estate  to 
him,  and  he  offered  to  pay  them  what  was  due  on  their  mortgage. 
Messrs.  Block,  under  the  advice  of  their  solicitor,  and  in  my  opinion 
very  properly,  declined  to  give  any  advantage  to  either  side ;  they 
undertook  not  to  assign  the  lease  to  any  one  except  the  defendant  or 
the  plaintiff,  but  that  if  the  defendant,  to  whom  they  had  advanced  the 
money,  was  prepared  to  repay  them,  they  would  reassign  the  lease  to 
her  first ;  but  if  not,  they  would,  upon  repayment  of  the  amount  due, 
assign  the  lease  to  the  plaintiff.  The  defendant  induced  Dr.  Brunn  to 
advance  the  money  to  Messrs.  Block,  and  they  thereupon  reassigned 
the  lease  to  the  defendant,  who  gave  such  security  thereon  as  she  could 
to  Dr.  Biiinn,  who  had,  by  that  time,  notice  of  the  whole  transaction, 
this  court  having  also  interposed  by  injunction  to  prevent  any  fresh 
dealing  with  the  lease,  so  as  to  create  new  obligations  upon  it.  In  this 
state  of  things,  I  think  that  Dr.  Brunn  stands  exactly  in  the  position  of 
Messrs.  Block,  with  the  exception  that  he  has  not  got  the  legal  estate. 
As  regards  the  Messrs.  Block,  I  am  clearly  of  opinion  that  they  were 
purchasers  for  value,  without  notice,  to  the  extent  of  the  amount  which 
they  advanced,  and,  in  my  opinion,  in  equity  Dr.  Brunn  stands  in  their 
place.  I  am  of  opinion,  therefore,  that  the  plaintiff  must  pay  Dr. 
Brunn  the  amount  due  on  Messrs.  Block's  mortgage  transferred  to  him, 
though  not  directly,  from  them  ;  and  that  if  the  plaintiff  does  not  repay 
it,  Dr.  Brunn  must  have  a  charge  for  this  amount  on  the  house,  as  against 
the  plaintiff  and  his  interest  therein. 

I  think  the  same  observations  also  apply  to  a  sum  of  ;^io5  which 
Dr.  Brunn  advanced  to  the  defendant  on  the  security  of  the  lease  before 
he  had  any  knowledge  or  any  reason  to  suppose  that  there  was  any 
error  in  the  body  of  the  lease  itself ;  and  I  also  think  that  Dr.  Brunn 
must  be  allowed  to  add  his  costs  of  this  suit  to  his  security,  and  that  the 
whole  must  be  a  charge  on  the  house  and  premises  in  the  hands  of  the 
plaintiff  if  the  lease  be  given  up,  or  upon  his  interest  therein  if  the  lease 
be  reformed.     But   I   am   of  opinion   that  upon   payment  of  this,  the 

'  So  much  of  the  opinion  as  relates  to  this  question  should  be  considered 
in  connection  with  the  cases  infra,  page  444,  discussing  the  question  of  the 
defense  of  purchase  for  value.  — Ed. 
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plaintiff  is  entitled  to  have  inserted  in  tlie  decree  an  order  against  the 
defendant  to  repay  the  total  amount  so  paid  by  him  to  Dr.  Brunn  ;  in 
addition  to  which,  if  the  defendant  elects  to  keep  the  house  with  the 
lease  as  altered  by  the  introduction  of  the  increased  rent,  her  interest 
therein  will,  whatever  be  its  value,  be  primarily  liable  for  the  repayment 
of  such  sum. 


MACKENZIE  v.  COULSON. 
In   Chancery   before   Sir  W.  M.  James,  V.C,  June   4,  5,   1869. 

\_Reporied  in  Law  Reports,  8  Equity  Cases  368.] 

Motion  for  decree. 

In  September,  1867,  the  defendants,  Catherine  Dunlop  Coulson  and 
Thomas  Newton  Stokes,  members  of  a  firm  of  Jukes,  Coulson  &  Co., 
iron  merchants,  of  Nos.  11  and  12  Clement's  Lane,  London,  were  de- 
sirous of  sending  a  quantity  of  iron  hoops  from  Walsall  to  the  Royal 
VictualHng  Yards  at  Plymouth  and  Gosport,  and  inquired  of  a  firm  of 
J.  Fellows  &  Co.,  carriers  of  Gloucester,  upon  what  terms  they  would 
undertake  the  carriage.  Messrs.  Fellows,  in  reply,  offered  certain  terms, 
exclusive  of  sea  risk,  proposing  to  send  the  goods  coastwise  by  sailing 
vessel  from  Gloucester  to  Plymouth  and  Gosport.  In  correspondence, 
the  defendants  repeatedly  informed  Fellows  &  Co.  that  the  goods  were 
damageable  from  rust,  and  must  be  insured  against  sea  risks  ;  and  that 
if  delivered  in  a  damaged  state  they  would  be  rejected  by  the  dock- 
yard authorities. 

Messrs.  Fellows  &  Co.  undertook  the  carriage,  and  wrote  to  the  de- 
fendants to  say  they  had  engaged  a  ship  called  the  Thomas  and  John 
for  the  conveyance  of  the  hoops.  On  the  25th  of  October  they  wrote 
again  to  say  they  did  all  their  insurances  through  Mr.  B.  Hargreaves,  14 
Bishopsgate  Within,  London,  who,  no  doubt,  would  obtain  the  most 
favorable  terms  for  them  at  Lloyds. 

On  the  26th  of  October  Messrs.  Fellows  &  Co.  wrote  to  Mr.  Har- 
greaves as  follows  :  "  I  enclose  you  copy  of  B.  L.  of  a  cargo  of  bright 
hoops  p.  Thomas  and  John  of  Fowey,  which  will  have  to  be  insured  for 
about  ^890.  Will  you  try  and  negotiate  this  business  on  the  most  fav- 
orable terms  ?  " 

On  receipt  of  this  letter  Hargreaves  requested  a  firm  of  Messrs. 
Fleming,  Seymour  &  Co.,  of  4  Great  St.  Helen's,  Bishopsgate,  to  get 
the  insurance  effected  ;  and  James  Samuel  Wightman,  a  clerk  of  Flem- 
ing, Seymour  &  Co.,  acting  on  their  instructions,  made  out  a  slip  in  the 
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following  form,  the  words  "  Fleming,  Seymour  &  Co.,"  "Cash"  being 

in  print,  the  rest  in  writing  : 

"  Fleming,  Seymour  &  Co., 

"  28  Oct.,  1867, 
"  Cash. 
"  Thomas  and  John. 
"Gloucester.  "^890  on  501  bundles  hoops  "Plymouth. 

"  £^0  &  freight.  "  H.  M.  Dockyard. 

"  So  valued." 

This  slip  Wightman,  on  the  28th  of  October,  presented  at  Lloyds  to 
Mr.  John  Sercombe,  an  underwriting  agent,  who  asked  what  hoops  they 
were,  and  declined  to  underwrite  the  same  unless  the  insurance  was 
made  free  from  particular  average.  Wightman  then  took  away  the  slip, 
wrote  upon  it  the  letters  '*  f.  p.  a.,"  and  brought  it  back  to  Sercombe, 
■who  thereupon  fixed  the  rate  of  insurance  by  writing  on  the  slip  the 
figures  "  15s.,"  and  then  adding  his  initials,  thereby  underwriting  the 
slip  on  behalf  of  his  principals,  the  plaintiffs,  Daniel  Mackenzie,  James 
Mackenzie  and  Andrew  Galbraith.  The  slip  was  afterward  underwrit- 
ten by  another  underwriter  sitting  at  the  same  table  at  Lloyds  with  Ser- 
combe, the  plaintiff,  Arthur  Oldfield  Hammond,  who  placed  his  initials 
below  those  of  Sercombe  on  behalf  of  the  other  plaintiffs,  Samuel  Hyde, 
John  Jones,  Herbert  Alfred  Hammond  and  himself;  the  total  amount 
underwritten  being  ^700. 

The  slip  so  underwitten  having  been  taken  back  to  the  office  of 
Fleming,  Seymour  &  Co.,  Frederick  John  Vink,  another  clerk,  being  a 
youth  aged  seventeen,  was  employed  to  fill  up  a  printed  forin  of  policy 
from  the  slip.  He  accordingly  made  a  rough  memorandum  from  the 
slip,  but  in  so  doing  did  not  take  note  of  the  letters  "  f  p.  a.,"  which 
he  said  he  did  not  see,  "  in  consequence  of  their  being  mixed  up  with 
other  initials."  Consequently,  he  did  not  insert  in  the  policy,  or  in  the 
copy,  the  restriction  "  free  from  particular  average "  ;  but  wrote  into 
both  the  words  "  average  recoverable  as  customary." 

Two  policies  were  made  out,  one  in  respect  of  the  voyage  from  Glou- 
cester to  Plymouth,  the  other  in  respect  of  the  voyage  to  Gosport. 
The  policies  having  been  taken  to  Lloyds  were  executed  by  the  plain- 
tiffs on  the  same  day.  Sercombe  and  the  plaintiff  Hammond  both  de- 
posed that  at  the  time  of  signing  they  did  not  read  over  the  policies, 
believing  them  to  be  in  accordance  with  the  slip,  and  not  noticing  in 
them  the  words,  "  average  recoverable  as  customary." 

On  the  30th  of  November  the  defendants  received  letters  from  the 
Clarence  Yard  at  Gosport,  to  the  effect  that  some  fifteen  or  twenty  tons 
of  the  cargo  must  be  rejected  as  rusty  ;  and  the  damaged  goods  were 
afterward  sold  by  an  agent  of  the  defendants. 
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In  December,  the  defendants  were  informed  by  Mr.  Hargreaves  that 
there  was  a  mistake  in  the  policies,  and  that  they  ought  to  have  been 
made  out  free  of  particular  average,  upon  which  one  of  the  defendants 
informed  Hargreaves  that  as  they  had  not  been  parties  to  an  error,  they 
should  hold  the  underwriters  responsible. 

On  the  25th  of  January,  1868,  the  loss  by  sea  water  was  stated  by  the 
average  stater  at  the  amount  of  ^140  is. 

On  or  about  the  nth  of  February,  1868,  the  defendants  paid  the 
premium  on  the  policies,  amounting  to  ^6  3s. 

In  March,  actions  were  commenced  by  the  defendants  against  the 
plaintiffs,  and  this  bill  was  then  filed,  praying  that  the  Gosport  policy 
of  the  28th  of  October,  1867,  might  be  rectified  by  inserting  therein 
the  words  "  free  from  particular  average,"  in  lieu  of  the  words  "  aver- 
age recoverable  as  customary  "  ;  and  for  injunctions  to  restrain  the 
actions. 

An  injunction  was  moved  for  on  the  30th  of  April,  1868,  and  on  that 
day  the  plaintiffs  were  ordered  to  pay  the  ^iA°  ii^t^o  court,  and  the 
motion  to  stand  to  the  hearing  of  the  cause. 

In  the  affidavits  filed  by  the  plaintiffs  in  support  of  the  motion,  they 
said  that  they  never  knew  bright  iron  hoops  insured  otherwise  than  free 
from  particular  average. 

In  the  defendants'  answer,  filed  in  November,  1868,  they  said  that 
the  goods  in  question  were  not  "bright"  iron  hoops,  but  "clean  blue" 
hoops. 

Mr.  Amphletl,  Q.C.,  and  Mr.  Marten  for  the  plaintiffs. 

Mr.  Kay,  Q.C.,  and  Mr.  G.  N.  Colt,  for  the  defendants,  were  not 
called  upon. 

Sir  W.  M.  James,  V.C.  In  this  case  a  bill  has  been  filed  which 
possesses  the  merits  of  novelty  and,  certainly,  of  some  degree  of  cour- 
age. 

It  seeks  what  is  called  the  "  rectification  "  of  a  policy  of  insurance, 
by  making  it  conformable  to  a  thing  called  a  "  slip,"  which  was  a  piece 
of  paper  on  which  something  was  written,  pending  a  negotiation  for  the 
effecting  of  a  policy  of  insurance. 

The  defendants,  who  were  iron  merchants,  had  to  provide  for  the 
carriage  of  some  iron  which  they  wanted  to  send  from  Gloucester  to 
Her  Majesty's  Victualling  Yard  at  Gosport,  and  were  anxious  to  have 
their  iron  insured,  and — as  far  as  appears  from  the  letters  which  have 
been  read — insured  from  injury  by  rust  arising  from  the  washing  in  of 
sea-water  These  gentlemen  accordingly  communicated  to  their  car- 
riers, Messrs.  Fellows  &  Co.,  of  Gloucester,  their  desire  to  have  this 
policy  effected.  The  carriers  communicated  with  Mr.  Hargreaves,  an 
insurance  broker  in  London,  who  again  communicated  with  some  other 
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persons — what  their  exact  position  at  Lloyds  is  does  not  appear — 
Messrs.  Fleming,  Seymour  Sz  Co.,  who  were  intermediate  agents  be- 
tween the  insurance  broker  and  the  plaintiffs,  who  were  gentlemen  car- 
rying on  the  business  of  underwriters.  The  firm  of  Fleming,  Seymour 
&  Co,  appear  to  have  had  several  clerks  in  their  employ,  and  one  of 
these  clerks,  having  been  informed  of  Mr.  Hargreaves'  desire  to  have 
this  policy  of  insurance  on  the  carriage  of  the  iron,  marks  upon  a  piece 
of  paper  the  details  of  the  insurance  which  he  wants  ;  and  this  is  what 
he  puts  upon  the  paper  :  [His  Honor  read  the  slip.]  Then  he  takes 
this  piece  of  paper  to  some  persons  who  are  seated  at  the  same  or  an 
adjoining  table  at  Lloyds,  in  order  to  know  from  them  what  are  the 
terms  of  the  insurance.  These  persons  say,  they  are  ready  to  insure, 
provided  the  insurance  is  made  "  free  from  particular  average."  There- 
upon the  clerk  writes  upon  the  slip  some  characters,  which  are  said  to 
be  the  letters  "  f.  p.  a."  These  characters  having  been  so  written  on 
the  paper,  the  underwriters  put  their  names  on  the  slip,  each  for  a  cer- 
tain amount. 

Now,  what  was  the  legal  effect  of  the  paper  as  it  then  stood,  suppos- 
ing that  each  firm  of  underwriters  had  put  their  initials  on  it,  and  the 
clerk  had  marked  it  with  the  letters  "  f.  p.  a."  ?  In  point  of  law,  and 
in  fact,  it  amounted  to  nothing  more  than  a  statement  by  the  under- 
writers of  their  willingness  to  effect  a  policy  on  these  terms.  To  treat  it 
in  any  other  light  would  be  a  violation  both  of  common  and  statute  law. 
Repeated  authorities  have  decided  that  I  am  not  at  liberty  even  to  look 
at  that  slip  as  evidence  of  a  contract.  I  am  bound  by  law  to  hold  that 
it  did  not  amount  to  a  contract  of  any  kind. 

The  result,  therefore,  is,  that  nothing  was  done  by  the  agent  of  the 
defendants  beyond  simply  giving  an  answer  to  the  message  which  had 
been  brought  by  the  clerk  of  Fleming,  Seymour  &  Co. 

Now,  I  must  observe  that  the  letters  "  f.  p.  a."  are  written  upon  the 
paper  in  such  a  way  as  to  be  covered  by  the  initials  of  the  underwriters, 
and  there  is  some  diflficulty  in  making  out  that  there  were  any  such 
letters.  So  that  there  is  nothing  remarkable  in  the  circumstance  that 
the  other  clerk  did  not  notice  them.  He  had  nothing,  therefore,  to  in- 
duce him  to  think  that  the  policy  was  to  be  otherwise  than  in  the  usual 
form.  Accordingly  he  took  a  printed  form  of  policy  and  filled  it  up 
with  the  words  "  average  recoverable  as  customary,"  in  the  ordinary 
way  ;  and  he  did  not  insert  anything  about  the  hoops  being  of  bright 
iron.  This  document  was  presented  to  the  underwriters,  who  executed 
it. 

The  defendants  say  that  the  clerk  did  nothing  wrong.  They  say  that 
the  instrument  which  they  intended  to  obtain  was  precisely  that  which 
they  did  obtain.     It   was  a  policy  insuring  the  carriage   of  goods,  in 
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which  nothing  was  said  about  particular  average,  whereby  in  considera- 
tion of  a  certain  sum  the  goods  were  insured  to  a  certain  extent. 

That  document,  so  signed  and  issued  by  the  underwriters,  was  trans- 
mitted to  Hargreaves,  the  agent  of  Fellows  &  Co.,  the  carriers.  They 
communicated  it  to  the  defendants,  who  paid  their  money,  and  then, 
upon  that  payment,  there  was  for  the  first  time  a  completed  contract  be- 
tween the  parties.  Then  the  cargo  suffers  injury,  actions  are  brought 
against  the  underwriters,  and  they  file  this  bill  to  restrain  the  actions, 
alleging  that  this  was  not  the  contract  they  entered  into.  They  do  not 
ask  to  be  released  from  the  contract  altogether;  but  they  say,  "we 
issued  this  paper  under  a  mistake ;  we  relied  too  confidently  on  the 
accuracy  of  our  agent,  Sercombe,  and  we  want  to  have  the  policy  rec- 
tified. 

But  if  this  contract  be  a  good  contract  at  law,  what  is  there  to  vary 
it  in  equity  ?  If  all  that  the  plaintiffs  can  say  is,  "  We  have  been 
careless,  whereas  the  defendants  have  not  been  careless,"  it  is  useless 
for  them  to  apply  to  this  court  for  relief.  The  defendants  positively  say 
they  would  not  have  accepted  the  policy  on  any  other  terms.  It  is  too 
late,  now  that  the  loss  has  been  incurred,  for  the  plaintiffs  to  set  aside 
the  policy  on  the  terms  of  paying  back  the  premium.  Indeed,  the 
whole  theory  of  the  bill  is  founded  on  a  misapprehension.  Courts  of 
equity  do  not  rectify  contracts  ;  they  may  and  do  rectify  instruments 
purporting  to  have  been  made  in  pursuance  of  the  terms  of  contracts. 
But  it  is  always  necessary  for  a  plaintiff  to  show  that  there  was  an  actual 
concluded  contract  antecedent  to  the  instrument  which  is  sought  to  be 
rectified  ;  and  that  such  contract  is  inaccurately  represented  in  the  in- 
strument. 

In  this  instance  there  never  was  any  contract  other  than  this  policy 
which  the  plaintiffs  have  so  signed. 

I  certainly  will  not  be  the  first  judge  to  extend  the  jurisdiction  of  this 
court  in  the  way  which  is  sought  by  the  prayer  of  this  bill.  There  is 
no  class  of  documents  as  to  which  the  strictest  good  faith  is  more 
rigidly  required  in  courts  of  law  than  policies  of  assurance,  and  a 
court  of  law  may  safely  be  left  to  deal  with  the  circumstances  of  this 
particular  policy.  It  is  impossible  for  this  court  to  rescind  or  alter  a 
contract  with  reference  to  the  terms  of  the  negotiation  which  preceded 
it.  The  plaintiffs  cannot  escape  from  the  obligation  of  the  contract  on 
the  ground  that  they  verbally  informed  the  junior  clerk  of  the  defend- 
ants' agent  something  different  from  what  they  afterwards  in  writing 
acceded  to.  Men  must  be  careful  if  they  wish  to  protect  themselves  ; 
and  it  is  not  for  this  court  to  relieve  them  from  the  consequences  of 
their  own  carelessness. 

The  bill  must  be  dismissed  with  costs . 
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JAMES  H.  WELLES,  Respondknt,  v.  GEORGE  A.  YATES, 

Appellant. 

In  the  Commission  of  Appeals  of  New  York,  May  13,  187 1. 

[Reported  in  44  Neiv   York  Reports  525.] 

Appeal  from  an  order  of  the  General  Term  of  the  Supreme  Court  in 
the  sixth  district,  affirming  a  judgment  of  the  Special  Term  in  favor  of 
the  plaintiff. 

The  action  was  brought  for  the  reformation  of  a  deed  executed  by 
the  plaintiff,  he  claiming  that  a  reservation  of  certain  timber  had  been 
omitted  through  mistake  on  his  part,  and  also  for  an  accounting  by  the 
defendant  for  timber  taken  from  the  premises  conveyed. 

An  account  was  ordered  to  ascertain  the  value  of  the  lumber  taken 
since  March  10,  1851.     The  referee  found  the  value  at  $2,041.72. 

Upon  the  coming  in  of  the  referee's  report,  judgment  was  entered 
for  the  plaintiff,  that  the  deed  be  reformed  and  corrected,  and  that  he 
have  judgment  for  the  value  of  the  timber  removed  by  the  defendant. 
This  judgment  was  affirmed  by  the  General  Term  in  the  sixth  district, 
and  the  defendant  appeals  to  the  Court  of  Appeals.  The  facts  appear 
from  the  opinion  of  the  court. 

E.  H.  Bemi  for  the  appellant. 

Geo.  Sidney  Camp  for  the  respondent. 

Hunt,  C.  It  will  not  be  necessary  to  consider  in  detail  the  fifteen 
points  presented  by  the  appellant,  and  so  ably  argued  by  his  counsel. 
The  discussion  of  a  few  of  them  will  settle  principles  that  may  serve  to 
decide  the  case. 

The  complaint,  in  substance,  alleged  that  on  the  28th  of  May,  1846, 
the  plaintiff  was  the  owner  of  no  acres  of  land,  being  lot  No.  4  ;  that 
on  that  day  he  sold  the  same  by  executory  contract,  with  the  timber 
thereon,  to  T.  &  T.  Trevor  for  $17  per  acre. 

That  on  the  7th  day  of  December,  1846,  he  was  the  owner  of  lot  No. 
5,  containing  141  acres,  and  then  entered  into  an  agreement  with  the 
same  parties,  by  which  they  undertook  to  cut  the  timber  standing 
thereon,  manufacture  the  same  into  boards  and  planks,  and  to  give  the 
plaintiff  one-half  of  the  lumber  thus  manufactured.  Certain  other  de- 
tails were  provided,  which  it  is  not  necessary  to  specify.  At  the  same 
time,  the  plaintiff  entered  into  an  executory  contract  with  the  same 
persons  for  the  sale  of  the  141  acres,  at  four  dollars  per  acre. 

That  these  two  pieces  of  land  were  of  the  same  value  ;  that  the  tim- 
ber growing  on  the  latter  piece  was  of  the  value  of  $5,000,  and  that 
such  timber,  in  the  understanding  of  the  parties,  was  reserved  to  the 
plaintiff  by  the  manufacturing  contract  mentioned,  and   that  the  price 
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of  four  dollars  per  acre  was  for  the  land  simply,  the  timber  being  re- 
served to  the  plaintiff.  That,  after  proceeding  for  some  time  in  the 
manufacture  of  the  lumber,  the  purchasers  became  embarrassed,  and 
the  defendant  took  their  place  in  the  contract,  and  without  new  or  fur- 
ther negotiations,  a  calculation  was  made  of  their  payments,  the  bal- 
ance found  due  paid  by  the  defendant,  and  an  absolute  deed  of  the  two 
pieces  of  land,  without  reservation  of  the  timber,  made  by  the  plaintiff 
to  the  defendant.  That  the  defendant  well  knew  all  of  the  facts  in  the 
complaint  recited.  The  plaintiff  then  avers  "  that  through  and  by  mis- 
take he  failed  to  insert  in  the  said  last-mentioned  deed  (of  the  141 
acres)  any  reservation  of  the  timber  mentioned  and  embraced  in  the 
contract  secondly  above  mentioned  "  ;  and  also  avers  demand  and  re- 
fusal to  amend.  The  prayer  is  that  the  deed  may  be  corrected,  so  as 
to  be  made  to  contain  a  reservation  of  the  timber,  and  that  the  plaintiff 
may  have  an  accounting  as  to  the  timber  taken  and  removed  by  the  de- 
fendant. 

The  judge  found  that  there  was  an  error  and  mistake  on  the  part  of 
the  plaintiff,  as  averred  by  him.  He  found  also  that  there  was  no  mis- 
take on  the  part  of  the  defendant,  but  that  he  well  understood  the 
plaintiffs  error.  He  knew  that  the  timber  was  not  reserved,  and  he 
knew  that  the  plaintiff  supposed  and  understood  that  it  was  reserved. 
He  received  the  deed,  failing  to  correct  the  plaintiffs  error,  but  intend- 
ing to  reap  the  profits  of  it.  He  knew  that  he  received  of  the  plaintiff's 
estate  four  or  five  thousand  dollars  more  than  the  plaintiff  intended  to 
give  him,  or  than  he  supposed  he  had  given  him.  The  mistake  was  uni- 
lateral, on  the  part  of  the  plaintiff  only.  On  the  part  of  the  defendant 
there  was  no  mistake,  but  something  worse.  It  was  a  fraud,  as  palpa- 
ble as  if  he  had  made  affirmative  representations  to  induce  the  error  ; 
as  gross  as  if  he  had  put  his  hands  in  the  plaintiff's  pocket  and  feloni- 
ously abstracted  his  money.* 

The  point  here  arises,  can  there  be  a  judgment  to  reform  the  con- 
tract, there  not  being  a  mutual  error,  but  error  on  one  part  and  fraud 
on  the  other? 

It  is  laid  down,  in  many  authorities  reported  and  elementary  works, 
that  there  must  be  a  mutual  error  to  authorize  this  interposition  of  a 
court  of  equity."  The  cases  where  this  general  statement  is  made  are 
very  numerous,  and  it  is  well  said  that  to  exercise  this  power,  where 
one  party  only  has  been  in  error  and  the  other  has  correctly  understood 

'i  Story,  Eq.,  §§  187,  137,  140,  147,  152,  153,  167,168,191,21410217; 
Waldron  v.  Stevens,  12  Wend.  100;  Wiswall  v.  Hall,  3  Paige  313;  Hill  v. 
Gray,  i  Stark.    34  ;  2  Eng.  C.  L.  R.  167, 

'See  Story,  supra,  §  155  ;  Story  v.  Conger,  36  N.  Y.  673  ;  Nevius  v.  Dunlap, 
33  id.  676  ;  Lyman  v.  U.  S.  Ins.  Co.,  17  J.  R.  376. 
18 
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it,  would  be  making  a  new  contract  for  the  parties,  and  would  be  doing 
injustice  to  the  party  who  made  no  mistake.  On  this  point  two  dis- 
tinctions may  be  noticed,  ist.  Those  cases  will  be  found  to  have  in 
them  the  element  of  honesty  on  the  part  of  the  one  correctly  under- 
standing the  contract.  Where  two  parties  enter  into  a  contract,  and 
an  error  is  claimed  by  one  party  to  exist  on  an  imi)ortant  point,  which 
is  claimed  to  be  correct  by  the  other  party,  it  cannot  be  amended,  as 
against  the  party  correctly  understanding  it,  he  acting  in  good  faith,  and 
supposing  the  other  to  have  understood  the  contract  as  he  did.  This 
rule  does  not  apply  where  there  is  fraud.  Either  fraud  or  mutual  mis- 
take will  authorize  the  reformation.'  In  his  supplementary  points  the 
appellmt  expressly  concedes  this  pro])osition. 

2.  This  is  the  consummation  of  an  existing  contract,  about  the  terms 
of  which  there  was  no  dispute.  This  contract  it  was  attempted  to  per- 
form. There  has  been  a  failure  to  perform  it,  by  the  misunderstanding 
on  the  part  of  the  plaintiff  of  the  effect  of  the  instrument  by  which  per- 
formance was  attempted.  A  reformation  is  permitted  in  such  case, 
although  the  mistake  be  not  mutual.* 

The  result  of  the  cases  justifies  a  reformation  of  a  contract,  vrhen 
there  is  either  a  mutual  mistake,  that  is,  a  mistake  common  to  both  par- 
ties, or  when  there  is  fraud.  In  his  complaint  the  plaintiff  has  simply 
stated  the  facts  on  which  he  claims  relief  After  setting  forth  the  facts, 
he  adds  that  by  mistake  /le  failed  to  insert  in  the  deed  a  reservation  of 
the  timber.  He  does  not  charge  that  it  was  a  mistake  common  to  both 
parties.  Nor  does  he  charge  it  to  have  been  a  fraud.  He  gives  no 
name  to  the  conduct  of  the  defendant.  The  facts,  as  found  by  the 
referee,  and  the  judgment  rendered  by  him,  are  in  conformity  to  the 
allegations  of  the  complaint.  They  establish,  not  a  mutual  or  common 
error,  but  an  error  on  the  part  of  the  plaintiff  and  fraud  on  the  part  of 
the  defendant. 

The  defendant,  by  the  judgment  of  the  court  upon  the  facts,  occu- 
pied the  place  of  the  original  contractors  and  undertook  to  perform 
their  contract.  This  was  the  finding  of  the  judge,  and  the  evidence, 
with  the  circumstances,  justified  this  finding.  The  fraud  was  in  the  de- 
ceitful performance.  If  the  judgment  of  the  court  below  is  carried  out 
he  will  not  be  made  a  party  to  a  new  contract,  which  he  would  never 
have  assumed.  He  did  assume  the  original  contract.  He,  therefore, 
became  bound  by  it.  When  the  court  now  compel  him  to  abandon  his 
fraudulent  contract,  he  is  remitted  to  the  original  agreement.    He  has  no 

'  See  auth.  sup.  and  De  Peyster  v.  Hasbrouck,  i  Kern.  582  ;  Gillespie  v. 
Moon,  2  J.  C.  R.  585  ;  Barlow  -.■.  Scott,  24  N.  Y.  40  ;  Rider  v.  Powell,  28  N.  Y. 
310. 

'■^  See  the  cases  before  cited,  and  Cole  v.  Brown,  10  Paige  534. 
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ground,  therefore,  to  say  that,  by  being  convicted  of  a  fraud,  he  is  com- 
pelled to  enter  into  a  new  contract.  Nor  is  he  to  be  relieved  by  the 
rule  that  a  party,  seeking  to  be  relieved  from  fraud,  must  be  ready, 
prompt  and  eager  in  his  demand  for  redress.  When  a  party  seeks  to 
rescind  a  contract  on  the  ground  of  fraud  he  must  undoubtedly  be 
prompt  and  ready  in  his  disaffirmance.  He  has  the  election  to  affirm 
or  disaffirm.  If  he  elects  the  latter  he  must  do  it  at  once.  He  is  not 
permitted  to  hesitate  and  balance  advantages.' 

In  the  present  case  the  party  does  not  ask  to  have  the  contract  re- 
scinded. He  does  not  seek  to  have  it  declared  void.  On  the  contrary, 
he  insists  that  it  is  valid.  He  asks  that  it  may  read  exactly  as  the  par- 
ties originally  agreed,  and  that  all  its  parts  may  be  completely  per- 
formed. In  such  case  the  rule  is  that  the  party  must  show  himself 
ready  and  eager  for  its  performance.'  The  plaintiff  has  given  sufficient 
evidence  of  his  readiness  and  eagerness  to  perform.  If  there  has  been 
an  unreasonable  delay  in  seeking  relief  the  court  will  refuse  it.^  It  is  a 
question  of  discretion  in  the  court  whether,  under  all  the  circumstances 
of  time,  repeated  applications  and  refusals,  the  condition,  knowledge, 
expectations  and  hopes  of  the  parties,  the  relief  should  be  granted. 
There  is  no  positive  or  rigid  rule,  like  that  existing  in  the  case  of  an  at- 
tempted rescission.  I  am  satisfied  with  the  decision  on  this  point  of 
the  court  below  and  the  judge  trying  the  cause.* 

The  court,  having  jurisdiction  of  the  cause  to  amend  the  contract, 
thereby  acquired  the  right,  incidentally,  to  give  relief  in  damages,  or  in 
such  mode  as  justice  required." 

The  defendant  contends,  further,  that  no  damages  can  be  recovered 
by  the  plaintiff  for  timber  that  was  cut  more  than  six  years  before  the 
commencement  of  the  action.  The  argument  of  the  defendant's  coun- 
sel is  that  the  reformation  of  the  deed  is  merely  a  means  by  which  the 
plaintiff  seeks  to  recover  damages  for  the  timber  taken,  and  that  its 
correction  is  simply  a  part  of  the  evidence  to  authorize  him  thus  to  re- 
cover ;  that  his  claim  is  therefor  a  legal  one,  and  cannot  extend  back 
beyond  six  years.  The  authorities  cited  by  the  defendant  do  not 
sustain  this  position.  The  most  plausible  is  that  of  Borst  v.  Corey,® 
which  was  an  action  to  enforce  in  equity  a  lien  for  the  unpaid  purchase- 

'  Masson  v.  Bovet,  i  Denio  69  ;  Beers  v.  Hendrickson,  C  Robt.  54  ;  Tomlin- 
son  7'.  Miller,  MSS. 

*  I  Story's  Eq.  Jur.,  §  776. 

^/i.  and  i  Fonb.  Eq.  b.  i,  ch.  6,  §  2,  n.  e. 

•*  I  Story,  Eq.,  §  529;  Bidwell  v.  Astor  M.  Ins.  Co.,  16  N.  Y.  R.  263. 

^Rathbone  z:  Warren,  10  J.  R.  587  ;  Kempshall  z'.  Stone,  5  J.  Ch.  R.  193  ; 
Woodcock  V.  Bennett,  i  Cow.  R.  711  ;  Bidwell  v.  The  Astor  M.  Ins.  Co.,  16 
N.  Y.  R.  263;  Story,  Eq.,  §  794;  Rundle  v.  Allison,  34  N.  Y.  180. 

«I5  N.  Y.  R.  505. 
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money  of  land.  The  court  held  that  the  action  could  not  be  sustained, 
for  the  reason  that  the  debt  sought  to  be  enforced  was  barred  by  the 
statute  of  limitations.  The  debt  they  held  to  be  the  principal,  the  lien 
the  incident,  and  the  principal  being  ended,  the  incident  could  not  be 
enforced.  At  the  same  time,  the  court  conceded  that,  where  a  mort- 
gage was  given  to  secure  the  payment  of  a  simple  contract  debt,  the 
lapse  of  six  years  was  no  bar  to  an  action  to  foreclose  the  mortgage. 
The  authority  of  Mayor  t.  Colgate  '  was  conceded,  where  an  assess- 
ment was  attempted  to  be  enforced  more  than  six  years  after  the  assess- 
ment had  become  due  and  payable.  In  the  present  case  the  question 
is  not  what  action  can  be  sustained  after  the  deed  is  reformed,  but  what 
action  could  have  been  sustained  before  its  reformation.  The  reforma- 
tion had  not  occurred  when  the  suit  was  commenced,  and  the  right  of 
the  parties  was  determined  by  the  unreformed  deed.  That  deed  con- 
veyed to  the  defendant,  without  reservation,  the  141  acres  in  question. 
It  carried  with  it  consplete  title  to  the  trees.  The  plaintiff  could  not 
have  sustained  an  action  for  their  conversion.  He  would  have  been 
told  that  defendant  had  a  legal  title.  The  reformation  of  the  deed  in 
the  present  case  is  the  principal,  and  not  the  incident.  Damages  are 
the  incident,  not  the  principal.  It  is  the  title  which  the  judgment  of 
reformation  gives  that  warrants  the  claim  for  damages  ;  not  the  claim 
for  damages  that  creates  the  legal  title.  Complete  justice,  and  nothing 
more,  is  done  by  the  judgment  in  this  respect,  as  it  stands. 

The  defendant  also  insists  that,  in  the  view  that  the  recovery  against 
the  defendant  is  sustained  upon  the  ground  of  fraud,  and  not  of  mutual 
mistake,  the  cause  of  action  is  barred  in  six  years  from  the  discovery  of 
the  fraud.  He  further  says  that  the  judge  has  expressly  found  as  a  fact 
that  the  cause  of  action  has  not  accrued  within  six  years  from  the  com- 
mencement of  the  suit.  I  have  looked  through  the  testimony  carefully, 
and  I  do  not  find  any  evidence  that  the  plaintiff  discovered  the  fraud 
perpetrated  upon  him  as  early  as  six  years  before  the  commencement 
of  the  suit.  He  did  undoubtedly  discover  his  own  error  soon  after  its 
occurrence,  and  applied  to  the  defendant's  agents  for  its  correction. 
He  says  that  "  he  had  confidence  in  them  and  expected  all  would  have 
gone  on  as  though  it  had  been  reserved."  In  other  words,  he  had  dis- 
covered his  own  mistake  and  believed  it  to  be  a  mutual  mistake,  which 
the  defendant  would  willingly  rectify.  He  says  further  of  the  defend- 
ant's agent,  "  He  seemed  willing  to  do  something.  They  proposed 
leaving  it  out.  They  never  told  me  I  could  not  have  the  timber.  They 
always  gave  me  to  understand  that  they  would  settle  it  in  some  way. 
They  always  gave  me  to  understand  that  they  would  do  something 
about  it.     Neither  of  them  ever  told  me  I  should  not  have  so  given  the 

'  2  Kern.  140. 
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deed  if  I  did  not  mean  to  part  with  the  timber."  This  evidence  does 
not  show  a  knowledge  of  the  fraud.  It  does  not  show  the  plaintiff's 
knowledge  that  the  defendant  knew  when  he  took  it  that  the  deed  con- 
veyed the  absolute  ownership  of  the  trees,  and  that  the  plaintiff  was 
ignorant  of  that  fact,  but  supposed  the  trees  were  reserved,  and  that 
the  defendant  failed  to  correct  his  error.  It  does  not  even  show  that 
he  supposed  the  defendant  meant  to  insist  upon  retaining  the  benefits 
of  the  error.  It  shows  rather  that  the  plaintiff  was  constantly  deluded 
with  the  idea  that  the  mistake  would  be  corrected.  The  judge  has  not 
found  that  the  plaintiff  discovered  the  fraud  within  more  than  six  years 
before  suit  brought,  and  there  was  no  evidence  on  which  he  could  have 
been  justified  in  so  finding. 

When  the  cause  of  action  accrued  in  this  case  is  a  question  of  law. 
It  was  either  when  the  transaction  occurred  or  when  the  fraud  was  dis- 
covered. 

The  judge  has  found  that  the  cause  of  action  did  not  accrue  within 
six  years  before  suit  brought.  He  states  in  his  opinion  that  the  action 
being  to  reform  the  contract,  and  the  accounting  being  incidental,  the 
action  falls  under  the  97th  section  of  the  code,  which  requires  it  to  be 
brought  within  ten  years  after  action  accrued.  He  fixes  the  occurrence 
of  the  transaction  as  the  time  from  which  by  law  the  statute  begins  to 
run.  The  defendant  now  asks  us  to  hold  this  as  a  conclusive  finding  of 
fact,  that  the  fraud  was  discovered  more  than  six  years  before  suit 
brought.  This  we  cannot  do.  Upon  the  theory  that  the  running  of 
the  statute  begins  with  the  date  of  the  occurrence,  more  than  six  years 
had  elapsed,  and  such  was  the  theory  of  the  judge  trying  the  cause.  On 
the  theory  that  it  runs  from  the  discovery  of  the  fraud,  there  is  no  such 
finding,  nor  is  there  evidence  to  prove  it.  All  presumptions  are  in 
favor  of  the  judgment,  and  the  contrary  must  be  taken  to  be  the  fact. 

I  have  thus  considered  the  most  important  of  the  questions  raised  by 
the  appellant.  There  are  several  other  objections  stated  in  the  points, 
which  I  have  also  examined.  They  furnish  no  valid  ground  for  asking 
a  reversal  of  the  judgment. 

A  majority  of  the  court  concur  in  the  opinion  that  the  platntiflf  is  en- 
titled to  relief.  A  majority  of  the  court  do  not  concur  with  me  on  the 
question  of  damages,  and  are  of  the  opinion  that  the  recovery  of  dam- 
ages for  a  period  exceeding  six  years  prior  to  the  commencement  of 
the  suit  was  erroneous.  The  judgment  of  the  court  will  therefore  be 
that  the  judgment  of  the  General  Term  be  affirmed,  without  costs  of 
the  Court  of  Appeals  to  either  party,  provided  that  the  plaintiff  shall, 
within  thirty  days  after  the  entry  of  this  order,  serve  on  the  defendant's 
attorney  a  stipulation,  deducting  from  the  judgment  of  April  6th,  1863, 
the  sum   of  $2,407.45,  as  of  that   date.      If  such   stipulation   be  not 
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served,  then  the  judgment  shall  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  abide  the  event.  In  case  the  attorneys  do  not  agree  as  to 
the  details  of  the  judgment,  the  same  can  be  settled  before  one  of  the 
commissioners. 

Earl,  C,  dissenting.  As  I  cannot  concur  with  my  brethren  in  this 
case,  I  will  briefly  give  the  reasons  for  my  dissent. 

No  mistake  is  alleged  in  the  contracts,  and  no  reformation  of  them  is 
claimed.  And  under  no  allegations  or  proof  could  the  contracts  be  re- 
formed, as  a  cause  of  action  for  such  purpose  would  be  barred  by  the 
statute  of  limitations. 

If,  as  claimed  by  the  plaintiff  in  his  complaint,  and  by  his  counsel  on 
the  argument  before  us,  the  deed  was  given  in  pursuance  and  in  fulfill- 
ment of  the  contracts,  then  there  can  be  no  reformation  of  the  deed,  as 
it  is  in  precise  conformity  to  the  contracts.  If  the  two  contracts  of 
December  7,  1846,  are  construed  together,  they  must  be  read  as  if 
embodied  in  one ;  and  the  timber  is  not  reserved,  and  the  contract 
does  not  provide  for  any  reservation  in  the  deed.  The  vendees  were 
to  get  out  certain  lumber  upon  shares,  and  were  to  pay  four  dollars  per 
acre  besides.  The  contract  in  reference  to  the  lumber  was  a  binding 
contract,  and,  if  performed  as  the  parties  contemplated,  it  would  be 
fully  performed  before  the  deed  was  required  to  be  given  ;  and  such 
was  manifestly  the  intention  of  the  parties,  and  hence  no  provision  was 
made  for  any  reservation  in  the  deed.  The  deed  was  given  without 
any  mention  of  the  lumber,  and  hence  the  only  claim  the  vendor  could 
thereafter  have  upon  the  lumber  contract  was  to  sue  for  damages  on 
account  of  its  non-performance. 

The  only  contract  the  defendant  ever  made  or  intended  to  make,  as 
found  by  the  referee,  is  that  which  is  embodied  in  the  deed.  He  never 
intended  or  was  willing  to  take  a  deed  with  any  reservation  in  it.  What 
right,  then,  has  a  court  of  equity  to  reform  the  deed  so  as  to  give  him 
such  a  deed  as  he  was  never  bound  to  take  ?  There  was  never  a  time 
when,  by  action  for  specific  performance,  he  could  have  been  com- 
pelled to  take  a  deed  with  a  reservatbn,  and  the  court  has  no  right  to 
compel  him  to  take  such  a  deed  by  the  reformation  of  the  one  he  did 
take. 

If  by  fraud  or  mistake  on  his  part  the  plaintiff  was  induced  to  give 
this  deed,  the  only  relief  he  could  have  was  to  set  aside  the  deed  ;  and 
to  obtain  this  relief  it  was  his  duty,  on  the  discovery  of  the  fraud  or 
mistake,  to  proceed  promptly,  and  not  ratify  the  deed  by  taking  the 
money  on  the  note  given  for  the  purchase  price,  after  he  discovered  the 
mistake  or  fraud. 

As  I  understand  the  opinion  in  which  my  brethren  have  concurred,  it 
sustains  the  relief  granted  to  the  plaintiff  upon  the  ground  of  fraud,  and 
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yet  the  complaint  does  not  in  any  way  intimate  even  that  the  defendant 
was  guilty  of  any  fraud,  nor  does  it  allege  that  the  defendant  used  any 
artifices  to  procure  the  deed  to  be  drawn  with  the  reservation  omitted, 
or  that  he  knew  it  was  omitted.  The  charge  of  fraud  should  have  been 
distinctly  made  in  the  complaint  so  that  the  defendant  could  have  taken 
issue  upon  it. 

And  it  does  not  appear  that  any  claim  was  made  at  the  trial  that  the 
defendant  was  guilty  of  fraud,  and  the  case  was  manifestly  not  tried 
upon  any  such  theory.  The  judge  at  Special  Term  did  not  put  his  de- 
cision upon  the  ground  of  fraud.  If  he  had  he  would  certainly  have 
decided  against  the  plaintiff  under  his  finding  as  to  the  Statute  of  Limita- 
tions, as  follows  :  "That  within  a  month  after  the  execution  of  said 
deed  the  plaintiff  discovered  said  mistake,  and  shortly  thereafter  applied 
to  the  defendant  to  correct  the  same,  which  he  neglected  and  refused 
to  do,  but  proceeded  to  cut  large  quantities  of  said  timber  and  appro- 
priate the  same  to  his  own  use ;  that  the  cause  of  action  for  which  this 
suit  is  brought  has  not  accrued  to  the  plaintiff  within  six  years  before 
the  commencement  of  this  suit." 

The  learned  judge  evidently  proceeded  and  granted  relief  upon  the 
ground  that  the  scrivener  made  a  mistake  in  drawing  the  deed,  and  this 
was  the  ground  upon  which  the  General  Term  placed  its  decision  of 
affirmance.  The  cause  of  action  for  the  mistake  was  not  barred  by  the 
Statute  of  Limitations  because  the  action  was  commenced  within  ten 
years  from  the  time  the  alleged  mistake  occurred. 

A  cause  of  action  for  such  a  fraud  as  is  now  alleged  in  this  case  is 
deemed  to  accrue  when  the  aggrieved  party  discovers  the  facts  consti- 
tuting the  fraud,  and  it  is  barred  in  six  years  from  that  time.'  All  the 
fraud,  if  any,  that  was  perpetrated  in  this  case  was  in  procuring  and  tak- 
ing the  deed  without  the  reservation,  and  this  was  discovered,  accord- 
ing to  the  finding  of  the  judge,  more  than  nine  years  before  the  suit  was 
commenced,  and  hence  I  cannot  be  mistaken  in  saying  that  relief  was 
granted  at  Special  Term  upon  the  ground  of  mistake  alone,  and  not  of 
fraud. 

And  still  further,  the  counsel  for  respondent,  in  his  argument  before 
us,  did  not  claim  to  sustain  the  judgment  below  upon  the  ground  of 
fraud,  but  upon  the  ground  of  mistake  alone. 

Hence,  under  all  the  circumstances,  I  cannot  consent  to  uphold  this 
judgment,  or  any  part  of  it,  upon  the  ground  of  fraud,  against  the  deci- 
sions of  both  courts  below,  the  claims  of  plaintiffs  counsel,  and  the  ex- 
plicit finding  of  the  judge  at  Special  Term,  that  the  cause  of  action  for 
fraud  was  barred  by  the  Statute  of  Limitations.  It  was  the  duty  of  the 
plaintiff  to  show  that  he  discovered  the  fraud  within  six  years  before  the 

'  Code,  §  91. 
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commencement  of  the  suit,  and  there  can  be  no  pretense  that  he  gave 
-any  evidence  to  show  this, 

I  concur  with  my  brethren  in  holding  that  in  any  view  of  the  case  the 
l)laintiff  could  recover  only  for  timber  cut  within  six  years  before  the 
suit  was  commenced. 

For  affirmance,  as  modified,  Lott,  Ch.C.,  and  Hunt  and  Leonard, 
CC. 

For  reversal,  Earl,  C;  Gray,  C,  not  voting. 

Judgment  affirmed,  without  costs  to  either  party  in  the  Court  of  Ap- 
peals, provided  the  plaintiff,  within  thirty  days  after  the  entry  of  this 
order,  serves  on  the  defendant's  attorney  a  stipulation,  reducing  the 
judgment  $2,407.45  and  interest  from  the  date  of  the  judgment,  April  6, 
1863.  If  such  stipulation  be  not  served,  then  the  judgment  is  reversed 
and  a  new  trial  ordered,  costs  to  abide  the  event. 


EDWARD  C.  MORAN,  Appellant,  v.  CATHARINE  McLARTY, 
Impleaded,  etc.,  Respondent. 

In  tfie  Court  of  Appeals  of  New  York,  November  12,  1878. 
S^Reported  in  75  New  York  Reports  25.] 

Appeal  from  order  of  the  General  Term  of  the  Supreme  Court,  in 
the  first  judicial  department,  reversing  a  judgment  in  favor  of  plaintiff, 
entered  upon  a  decision  of  the  court  or  trial  at  Special  Term.' 

This  action  was  brought  to  reform  the  assignment  of  a  bond  and 
mortgage  executed  by  plaintiff  to  defendant,  by  striking  therefrom  a 
guaranty  of  payment  of  the  bond  and  mortgage  contained  therein,  upon 
the  ground  that  the  same  was  inserted  by  fraud  or  mistake. 

The  facts  appear  sufficiently  in  the  opinion. 

William  A.  Coursen  for  appellant. 

Thovias  Allison  for  respondent. 

Miller,  J.  The  General  Term  reversed  the  judgment  of  the  Special 
Term  both  upon  the  facts  and  the  law,  and  where  a  review  of  the  facts 
by  an  appellate  tribunal  is  proper,  it  is,  as  a  general  rule,  its  duty  to 
pass  upon  the  facts  from  the  evidence.  The  rule  that  where  there  is 
conflicting  evidence  or  any  evidence  to  sustain  the  finding  that  it  is 
error  to  reverse  has  no  application  in  such  a  case.  While  proper  allow- 
ance should  be  made  in  reviewing  the  facts,  where  the  testimony  is  con- 
flicting for  the  judgment  of  the  trial  court  who  saw  and  heard  the  wit- 
nesses testify  while  upon  the  stand,  this  is  not  entirely  controlling,  and 
the  General  Term  must  assume  the  responsibility  of  examining  the  whole 

'  Reported  below,  11  Hun  66. 
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case  and  determining  from  the  evidence  where  the  truth  lies/  It 
would  be  a  rare  and  extraordinary  case  which  would  justify  such  court 
in  the  discharge  of  its  duty  to  hold  that  the  testimony  of  a  witness 
which  was  merely  controverted  and  not  otherwise  impeached  should  be 
entirely  disregarded  and  set  at  naught  as  utterly  false  and  untrue. 

In  the  case  now  considerec  we  have  carefully  examined  the  evidence 
introduced  upon  the  trial,  and  are  not  prepared  to  say  that  there  was 
any  error  in  the  reversal  of  the  judgment  by  the  General  Term.  The 
testimony  is  fully  discussed  in  the  opinion  dehvered  by  that  court,  and 
we  think  that  the  decision  should  be  upheld.  It  is  true  there  is  a  con- 
flict of  evidence  upon  the  only  question  at  issue  upon  the  trial,  which 
was  that  there  was  a  material  mistake,  or  that  a  fraud  was  perpetrated 
by  the  insertion  of  the  guaranty  of  the  mortgage  in  the  assignment. 
The  plaintiff  testifies  very  distinctly  to  facts  which  indicate  that  no 
guaranty  was  in  contemplation  of  the  parties  prior  to  the  execution  of 
the  assignment,  and  that  not  a  word  was  said  at  that  time  in  regard  to 
it,  nor  was  the  plaintiff  ever  spoken  to  about  guaranteeing  the  payment 
of  the  mortgage.  Mr.  McKee,  the  attorney  of  the  defendant,  on  the 
other  hand,  testifies  that  the  plaintiff  positively  agreed  to  guaranty  the 
same  immediately  before  the  assignment  was  drawn  and  executed,  and 
that  in  the  presence  of  the  plaintiff  he  dictated  to  his  clerk  the  form  in 
which  the  guaranty  should  be  drawn.  The  clerk  corroborates  his  testi- 
mony in  this  respect,  and  says  he  asked  Mr.  McKee  if  the  guaranty 
was  to  go  in  the  assignment  in  the  presence  of  the  plaintiff,  and  Mr. 
McKee  said  yes,  and  dictated  the  terras  in  which  it  was  written.  A 
point  is  made  that  the  witness  does  not  swear  that  it  was  in  the  hearing 
of  the  plaintiff,  but  we  think  it  is  a  fair  assumption  that  the  plaintiff,  if 
present,  must  have  heard  it.  But  even  if  it  were  otherwise,  and  con- 
ceding that  he  did  not,  the  testimony  of  the  plaintiff"  and  McKee  would 
then  be  balanced  as  to  the  instruction  given  by  McKee,  without  any 
direct  impeachment  of  either  of  them,  and  with  no  positive  proof  of  a 
mutual  mistake,  and  with  no  evidence  of  any  fraud.  No  case,  therefore, 
was  established  which  entitled  the  plaintiff  to  a  judgment  reforming  the 
assignment. 

Without  regard,  however,  to  a  balanced  case,  the  evidence  in  favor 
of  the  defendant  is  sustained  and  made  more  certain  by  the  written 
instrument  containing  the  guaranty.  The  plaintiff's  testimony  does  not 
contradict  this  instrument,  as  it  only  shows  his  intention.  He  states 
that  he  only  read  it  over  partially,  but  with  full  opportunity  to  examine 
its  contents  he  failed  to  observe  the  guaranty  which  was  contained  in  the 
same,  and  after  this  he  voluntarily  signed  and  executed  the  assignment. 

'  Godfrey  v.  Moser,  66  N.  Y.  250.  See  also  Hubbell  v.  Meigs,  50  N.  Y.  480, 
484  ;  Mead  v.  W.  F.  Ins.  Co.,  64  id.  453. 
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It  was  his  own  fault  and  negligence  that  he  did  not  notice  the  guaranty, 
and  for  this  the  defendant,  or  her  attorney  who  transacted  the  business 
on  her  behalf,  were  not  responsible.  A  careful  attention  on  the  part  of 
the  i)laintifif  at  the  time  would  have  avoided  the  difficulty  and  relieved 
him  from  liability.  For  the  inadvertence  of  the  plaintiff  in  not  examin- 
ing the  assignment,  and  not  giving  such  attention  as  was  required,  the 
defendant  should  not  suflfer,  as  a  fair  presumption  may  be  indulged 
that  neither  she  nor  her  attorney  had  any  intention  to  leave  out  the 
guaranty.  There  was  no  mutual  mistake,  and  the  plaintiff  cannot 
maintain  the  action. 

We  have  carefully  considered  the  various  considerations  urged  by  the 
plaintiff's  counsel  to  sustain  the  theory  that  the  judgment  at  Special 
Term  is  supported  by  the  evidence,  but  we  are  unable  to  discover  any 
legal  ground  upon  which  it  can  be  ui)held  under  the  facts  presented. 

The  plaintiffs  counsel  relies  upon  the  terms  upon  which  the  loan  was 
made  originally,  when  no  guaranty  was  mentioned,  but  we  think  it  is  not  so 
utterly  irreconcilable  with  the  subsequent  understanding  that  a  guaranty 
was  to  be  given  which  was  incorporated  in  and  constituted  a  part  of  the 
instrument  as  to  overcome  or  avoid  such  guaranty.  Such  an  arrange- 
ment might  well  constitute  a  portion  of  the  negotiations,  and  become  a 
part  of  the  written  contract  by  an  agreement  afterward. 

The  rule  applicable  to  a  case  where  a  reformation  of  a  written  instru- 
ment is  sought  upon  the  ground  of  a  mistake  or  fraud  is  correctly  stated 
in  the  opinion  referred  to,  and  we  concur  in  the  views  there  expressed, 
applying  them  to  the  case  at  bar.  Neither  an  actual  mistake  nor  fraud 
was  sufficiently  made  out  to  justify  a  court  of  equity  to  change  the  lan- 
guage of  the  written  instrument  sought  to  be  reformed,  and  it  was  not 
established  as  the  law  requires,  that  both  parties  agreed  to  something 
different  from  what  was  contained  in  the  assignment. 

The  order  of  the  General  Term  should  be  affirmed,  and  judgment 
absolute  rendered  against  the  plaintiff  on  his  stipulation,  with  costs. 

All  concur. 

Order  affirmed. 

Judgment  accordingly. 
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CHAUNCEY  KILMER,  Respondent,  v.    JAMES  H.  SMITH  et 

AL.,  Appellants. 

In  the  Court  of  Appeals  of  New  York,  May  20,   1879. 

\Reported  in  77  N'ew  York  Reports  226.] 

Appeal  from  judgment  of  the  General  Term  of  the  Superior  Court  of 
the  city  of  New  York,  affirming  a  judgment  in  favor  of  the  plaintiff,  en- 
tered upon  a  decision  of  the  court  on  trial  at  Special  Term.' 

The  nature  of  the  action  and  the  facts  are  set  forth  sufficiently  in  the 
opinion. 

Henry  E.  Davies  and  Everett  P.  Wheeler  for  appellants. 

Walter  S.  Co7vles  for  respondent. 

Danforth,  J.  This  is  an  appeal  from  a  judgment  of  the  General 
Term  of  the  Superior  Court  of  the  city  of  New  York,  affirming  a  judg- 
ment of  the  Special  Term,  after  a  trial  before  the  court  without  a  jury. 

The  plaintiff  was  a  grantee  in  a  deed  of  land  on  Seventy-seventh 
Street,  executed  by  the  defendant  Smith  and  wife,  reciting  a  considera- 
tion of  $105,000,  in  hand  paid,  dated  April  30,  1874,  acknowledged  on 
the  first  day  of  May,  thereafter,  and  immediately  recorded.  The  plain- 
tiff did  not  sign  the  deed,  but  after  the  usual  premises,  including  a  de- 
scription of  the  property  granted  and  the  habendum  clause  were  words 
declaring  that  the  grant  was  subject  10  three  mortgages  which  are  therein 
particularly  described,  amounting  in  the  aggregate  to  $75,000,  and  then 
followed  these  words :  "  Which  said  three  several  mortgages,  together 
with  the  interest  thereon  the  party  of  the  second  part  expressly  assumes 
and  agrees  to  pay  off,  and  discharge,  the  same  forming  a  part  of,  and 
having  been  deducted  by  the  said  party  of  the  second  part  from  the 
consideration  of  purchase-money  hereinbefore  expressed." 

This  action  was  brought  against  the  appellants  and  John  A.  Dake, 
and  the  mortgagees  named  in  the  three  mortgages,  for  the  purpose  of 
having  the  clause  above  cited  stricken  from  the  deed.  The  relief  sought 
was  granted.  The  trial  court  found  that  on  the  14th  day  of  April,  1874, 
the  defendants,  James  H.  Smith  and  John  A.  Dake,  entered  into  an 
agreement  in  writing,  by  which  Dake,  as  party  of  the  first  part,  agreed 
to  sell  to  Smith  certain  premises  known  as  No.  1 1  East  Fifty-seventh 
Street,  in  consideration  of  one  dollar  in  hand  paid,  and  the  sum  of 
$90,000  to  be  paid  as  follows,  viz. :  $30,000  by  an  existing  mortgage 
for  that  amount,  then  a  lien  against  the  premises  ;  $30,000  bv  a  deed 
of  four  lots  of  land  in  Seventy-seventh  Street,  the  premises  in  question, 
then  owned  by  the  party  of  the  second  part  (Smith),  subject  to  existing 

'  Reported  below,  ri  J.  &  S.  461. 
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bonds  and  mortgages  of  $75,000;  $30,000  at  times  specified,  viz.: 
"$10,000  in  cash  May  i,  1874,  $5,000  in  four  months  from  May  13, 
1874,  $15,000  in  one  year  from  May  13,  1874,  secured  by  bonds  and 
mortgages  executed  by  Smith  at  the  time  of  the  passage  of  title,  on  or 
before  May  i,  1874."  ^t  then  provides  that  the  party  of  the  first  part 
(Dake)  on  receiving  such  payment  shall  convey  the  Fifty-seventh  Street 
property  to  Smith. 

The  trial  judge  also  found  that  before  the  first  of  May,  1874,  Dake, 
for  a  good  consideration,  with  the  assent  of  Smith,  assigned  his  interest 
in  that  part  of  the  contract  which  provided  for  the  conveyance  of  the 
Seventy-seventh  Street  property  to  the  plaintiff  Kilmer,  and  directed 
the  deed  thereof  to  be  made  to  him,  and  Kilmer  thereupon  discharged 
a  mortgage  which  he  then  held  on  Dake's  property  in  Fifty-seventh 
Street,  referred  to  in  the  contract.  He  also  finds  that  neither  Dake 
nor  Kilmer  ever  at  any  time  agreed  to  assume  or  pay  the  three  mort- 
gages above  specified,  or  either  of  them,  or  any  part  of  either  of  them, 
and  that  the  clause  above  quoted  from  the  deed  was  inserted  therein  by 
the  defendant  Smith,  without  the  knowledge  or  consent  of  Dake  or  the 
plaintiff,  and  that  "  the  plaintiff  took  the  deed,  and  caused  it  to  be  re- 
corded in  ignorance  of  the  fact,  that  the  said  clause,  or  any  clause  or 
words  of  like  import  or  eflfect  was  contained  therein,  and  supposing  and 
understanding  that  the  said  deed  in  that  particular  (as  in  all  other  re- 
spects) corresponded  to  the  express  terms  of  the  said  written  contract, 
and  the  insertion  of  said  words  and  clause  above  recited  in  said  deed, 
was  unauthorized  by  the  terms  of  the  contract,  and  was  a  fraud  upon 
the  plaintiff,"  and  as  conclusion  of  law  that  the  plaintiff  was  entitled  to 
judgment  as  demanded  in  the  complaint ;  that  the  deed  be  reformed 
and  corrected  by  striking  out  the  clause  referred  to. 

Exceptions  were  taken  to  the  findings  of  fact,  but  those  findings  were 
satisfactory  to  the  General  Term  ;  and  our  examination  of  the  case, 
aided  as  we  have  been  by  a  most  able  and  elaborate  argument  by  coun- 
sel of  the  respective  parties,  discloses  none  which  has  not  evidence  to 
sustain  it.  If,  therefore,  there  has  been  error  in  weighing  or  consider- 
ing it,  it  is  not  one  which  we  can  correct. 

The  deed  was  to  be  drawn  in  pursuance  of  the  contract,  and  to  carry 
out  the  bargain  therein  expressed,  "it  is  plain  that  the  deed  goes  much 
beyond  the  contract,  and  imposes  upon  the  plaintiff  an  obligation  not 
suggested  or  warranted  by  the  terms  of  the  agreement.  It  is  also  ap- 
parent from  the  contract  that  at  the  time  of  its  execution  both  parties 
understood  the  difference  between  a  conveyance  subject  to  a  mortgage, 
and  one  with  an  agreement  to  assume  and  pay  the  mortgage.  To  war- 
rant the  imposition  of  such  an  obligation  upon  the  plaintiff  required  a 
new  agreement  or  at  least  an  assent  on  his  part. 
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In  this  case  there  is  not  only  no  finding  of  such  agreement  or  assent, 
but,  on  the  contrary,  there  is  a  finding  that  there  was  no  agreement  or 
assent  by  the  plaintiff  or  his  assignor  ;  and  further,  that  the  deed  was 
taken  by  the  plaintiff  in  ignorance,  and  upon  the  supposition  that  it  was 
drawn  in  accordance  with  the  contract.  There  is  evidence  which  sus- 
tains this  finding.  The  case  is  not  to  be  regarded  as  one  of  mutual 
misunderstanding  or  mistake,  but  rather  as  a  case  where  one  party 
deliberately  inserted  in  a  deed  a  covenant  tending  to  his  own  advantage 
and  another's  prejudice,  and  the  latter  in  ignorance  that  the  instrument 
contains  the  covenant  accepts  it  as  in  fulfillment  of  a  contract  which 
requires  no  such  stipulation.  The  denial  of  relief  in  such  a  case  would 
be  at  variance  with  long  established  doctrines  of  courts  of  equity,  and 
a  reproach  to  the  law  itself.'  It  has  therefore  been  held  that  the  igno- 
rant party  is  entitled  to  relief,  notwithstanding  the  other  acted  advisedly, 
and  upon  full  information,  for  that  being  admitted,  there  is  fraud.*  The 
facts  found  by  the  trial  court  bring  the  parties  within  the  principle  es- 
tablished by  the  cases  above  cited.  Nor  do  those  referred  to  by  the 
learned  counsel  for  the  appellants  establish  any  different  doctrine.  The 
one  most  relied  upon  is  Jackson  v.  Andrews.*  In  that  the  very  element 
upon  which  the  decision  in  the  case  before  us  rests  was  wanting. 
Grover,  J.,  says  :  "  To  entitle  the  plaintift"  to  a  reformation  of  the  con- 
tract, he  must  prove  that  it  was  the  intention  of  both  parties  to  make  a 
contract  such  as  he  sought  to  have  established,  and  that  this  intention 
was  frustrated,  either  from  some  fraud,  accident,  or  mutual  mistake  of 
the  parties." 

In  the  case  at  bar  the  intention  of  both  parties  was  to  have  the  deed 
conform  to  the  written  contract  ;  that  it  did  not  so  conform  was  owing 
to  the  fraud  of  one  party  and  the  ignorance  or  misapprehension  of  the 
other.  Other  and  numerous  authorities  are  cited  for  the  appellants  in 
support  of  the  doctrine  that  a  court  will  be  justified  in  modifying  a 
written  instrument  upon  the  ground  of  mistake,  only  when  it  is  mutual, 
but  for  reasons  above  stated  those  cases  do  not  apply  to  the  one  be- 
fore us. 

These  views  dispose  of  the  principal  question  in  the  case,  and,  as  we 
find  no  error  in  the  rulings  of  the  court  upon  the  trial,  or  in  the  refusal 
of  the  trial  judge  to  make  additional  findings,  require  that  the  judgment 
appealed  from  be  affirmed. 

All  concur.     Judgment  affirmed. 

'  Story  Eq.  Jur.,  Vol.  i,  §  138.:. 

*  Wells  V.  Yates,  44  N.  Y.  525  ;  Botsford  --.  McLean,  45  Barb.  478  ;  affirmed 
by  Court  of  Appeals  May,  1870 ;  Rider  v.  Powell,  28  N.  Y.  310. 
359  N.  Y.  244. 
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JOHN  PAINE,  Respondent,  v.  JAMES    H.  UPTON  et  ai.., 

Al'l'KI.I.ANTS. 

In  the  Court  of  Appeals  of  New  York,  January  17,   1882. 

\_l\eportcd  in  87  N^e^u  York  Reports  327.] 

Appeal  from  order  of  the  General  Term  of  the  Supreme  Court,  in 
the  fourth  judicial  department,  made  June  8,  1880,  which  reversed  a 
judgment  in  favor  of  defendants  entered  upon  a  decision  of  the  court 
on  trial  at  General  Term.' 

This  action  was  brought  to  obtain  a  deduction  from  the  sum  secured 
by  a  bond  and  mortgage  given  for  a  portion  of  the  purchase-price  of  a 
farm,  on  the  ground  of  a  deficiency  in  and  mutual  mistake  as  to  the 
quantity  of  land. 

The  facts  are  sufficiently  stated  in  the  opinion. 

D.  C.  Hyde  for  appellants. 

Theodore  Bacon    for  respondent, 

Andrews,  Ch.J.  We  are  not  left  in  this  case  to  ascertain  the  facts 
from  the  evidence,  or  to  determine  whether  the  evidence  supports  the 
facts  found  by  the  trial  judge. 

The  evidence  is  not  contained  in  the  record,  and  the  case  comes  here 
on  the  findings  alone.  The  facts,  as  found,  are  therefore  conclusively 
settled,  and  the  only  question  is  whether,  upon  those  facts,  the  plaintiff 
is  entitled  to  relief.  The  defendants,  other  than  Mary  A.  Upton  and 
Alexander  Pomeroy,  were  owners,  as  tenants  in  common,  of  a  farm  in 
Monroe  County  formerly  owned  by  their  father,  James  Upton,  com- 
monly known  as  his  homestead  farm.  James  Upton  died  in  December, 
1868.  The  defendant  Mary  Upton  is  his  widow,  and  the  defendant 
Pomeroy  is  one  of  the  executors  of  his  will.  A  few  weeks  prior  to 
February  28,  1872,  the  defendants  offered  the  farm  for  sale.  This  led 
to  a  negotiation  between  the  plaintiff  and  the  defendants  for  the  pur- 
chase and  sale  of  the  farm.  The  plaintiff"  went  upon  and  examined  the 
farm,  and  its  external  boundaries  were  correctly  pointed  out  to  him. 
At  the  outset  of  the  negotiation  the  plaintiff  asked  the  defendants  how 
much  land  there  was  in  the  farm,  and  at  what  price  they  would  sell  it. 
They  informed  him  that  the  farm  contained  two  hundred  and  twenty 
acres  and  upward,  and  that  they  had  asked  for  the  same  $150  an  acre, 
but  would  sell  it  for  $33,000.  At  the  same  time  they  exhibited  to  the 
plaintiff  a  printed  description,  describing  the  farm  by  metes  and  bounds 
in  thr-ee  parcels ;  one  parcel  was  described  as  containing  one  hundred 
and  ninety-one  and  fifty-one-hundredths  acres,  more  or  less,  another  as 
containing  thirty  acres,  more  or  less,  and  a  third  as  containing  one  acre, 

'  Reported  below,  21  Hun  306. 
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making  in  the  aggregate  two  hundred  and  twenty-two  and  fifty-one- 
hundredths  acres.  The  plaintiff  decHned  to  purchase  the  farm  at  the 
price  fixed  by  the  defendants,  but  made  a  counter  offer  of  $30,000, 
which  the  defendants  declined.  But  on  the  28th  of  February,  1872,  the 
negotiation  was  concluded  by  an  agreement  for  the  sale  of  the  farm  to 
the  plaintiff  for  the  sum  of  $31,687,  and  written  articles  were  entered 
into  between  the  parties  in  which  the  farm  was  described,  in  general 
terms,  as  the  homestead  farm  of  the  late  James  Upton,  on  the  lots 
named,  *' containing  about  two  hundred  and  twenty-two  acres  of  land, 
be  the  same  more  or  less."  The  articles  provided  that  the  purchaser 
should  assume  a  mortgage  on  the  premises,  and  pay  the  balance  of  the 
purchase-money  in  installments,  and  secure  the  part  which  should 
remain  unpaid  at  the  time  of  the  execution  of  the  deed  by  his  bond  and 
a  mortgage  on  the  premises.  The  deed  was  to  be  executed  April  2, 
1872,  and  was  executed  and  delivered  at  that  date,  and  at  the  same 
time  a  mortgage  was  executed  by  the  plaintiff,  as  provided  in  the 
articles.  The  deed  described  the  farm  in  three  parcels,  as  in  the 
printed  description  exhibited  to  the  plaintiff. 

The  plaintiff,  on  the  purchase  of  the  farm,  took  possession,  and  has 
ever  since  occupied  it.  About  nine  months  after  the  deed  was  given 
his  suspicion  was  excited  of  the  accuracy  of  the  representation  of 
quantity  made  by  the  defendants,  and  upon  investigation  it  was  ascer- 
tained that  the  farm,  instead  of  containing  two  hundred  and  twenty 
acres  and  upward,  contains  only  two  hundred  and  six  and  thirty-five- 
one-hundredths  acres,  there  being  a  deficiency  in  reference  to  the 
quantity  which  the  defendants  represented  it  to  contain  of  more  than 
thirteen  acres,  the  value  of  which,  at  the  average  price  per  acre  paid 
for  the  farm,  upon  the  assumption  that  it  contained  two  hundred  and 
twenty  acres,  would  be  $1,953.93. 

The  trial  judge  found  that  all  the  parties  believed,  during  the  nego- 
tiation for  the  sale  of  the  farm,  and  at  the  time  of  executing  the  contract 
and  deed,  and  until  about  nine  months  after  the  making  of  the  deed, 
that  the  farm  did  in  fact  contain  two  hundred  and  twenty  acres  of  land 
and  upward,  and  that  such  negotiation  and  agreement  were  had  and 
executed  on  both  sides  upon  the  basis  of  such  common  belief  and 
understanding,  and  that  all  the  parties  were  mutually  mistaken  in  the 
belief  that  the  farm  contained  at  least  two  hundred  and  twenty  acres. 
The  judge  further  found  that  James  Upton,  prior  to  1865,  owned  and 
occupied  as  part  of  his  homestead  farm  the  first  parcel  described  in 
said  deed,  and  also  another  parcel  adjoining  it  of  about  twenty  acres, 
making  together  one  hundred  and  ninety-one  and  one-half  acres.  In 
that  year  he  sold  the  small  parcel.  After  his  death  the  unsold  part 
was  mortgaged  as  containing  one  hundred  and  ninety-one  and  one-half 
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acres,  and  the  mistake  was  perpetuated  in  the  subsequent  descriptions 
of  the  farm. 

The  precise  question  presented  is,  whether,  upon  the  facts  found,  the 
plaintiff  is  entitled  to  an  abatement  from  the  bond  and  mortgage  given 
for  the  purchase-money  proportionate  to  the  deticiency  of  acreage  in 
the  farm. 

It  is  to  be  observed  that  the  facts  affirmatively  show  a  mutual  mistake 
of  the  parties  in  respect  to  the  quantity  of  land,  which  conmienced  with 
the  commencement  of  the  negotiation  for  the  sale  of  the  farm,  and  per- 
vaded the  whole  dealing  from  that  time  until  the  transaction  was  con- 
sunmiated  by  the  giving  of  the  deed  and  the  execution  of  the  mortgage. 
This  mistake,  moreover,  was  as  to  an  essential  and  material  element  of 
the  contract.  In  the  absence  of  any  finding  of  special  facts  and  circum- 
stances, the  natural  presumption  is  that  in  a  sale  of  agricultural  land 
the  elemen.  of  quantity  enters  into  the  transaction,  and  affects  the 
consideration  agreed  to  be  paid.  But  in  this  case  it  is  plain  that  the 
representation  of  quantity  was  deemed  material  by  the  parties.  The 
sale  was  perhaps  not  technically  a  sale  by  the  acre.  But  the  starting 
point  of  the  negotiation  was  an  inquiry  by  the  purchaser  as  to  the 
quantity  of  land  in  the  farm,  and  the  gross  sum  originally  asked  was 
fixed  by  the  sellers  by  reckoning  the  land  at  $150  an  acre,  not  counting 
any  surplus  there  might  be  over  two  hundred  and  twenty  acres.  The 
price  finally  agreed  upon  was  also  fixed  upon  the  supposition  that 
the  farm  contained  at  least  two  hundred  and  twenty  acres.  This 
is  a  necessary  inference  from  the  finding,  that  the  parties  acted  upon 
the  assumi)tion  that  the  farm  contained  that  number  of  acres,  and  that 
the  contract  was  made  and  executed  upon  this  basis.  It  is  also  very 
material  that  the  misconception  under  which  the  plaintiff  labored  in 
respect  to  the  number  of  acres  was  induced  by  the  untrue,  although  not 
fraudulent,  representation  of  the  defendants. 

Leaving  out  of  view  for  the  present  the  words  "more  or  less  "  in  the 
contract,  and  looking  at  the  contract  as  still  executory,  and  as  if  these 
words  had  been  omitted,  the  facts  found  would  present  a  clear  case  for 
the  interposition  of  equity.  The  case  of  Hill  v.  Buckley'  is  a  leading 
case  on  the  subject,  and  has  been  repeatedly  referred  to  with  approval. 
It  was  a  bill  filed  by  a  vendee  against  a  vendor,  for  specific  performance 
of  a  contract  for  the  sale  of  land  for  a  gross  sum,  with  an  abatement 
for  deficiency  in  the  number  of  acres  stated  in  the  contract.  The  relief 
was  granted  upon  equitable  terms,  and  in  the  course  of  his  opinion  the 
Master  of  Rolls  (Sir  William  Grant)  said  :  "  When  a  misrepresentation  ii 
made  as  to  quantity,  though  innocently^  I  apprehend  the  right  of  the 
purchaser  to  be  to  have  what  the  vendor  can  give,  with  an  abatement 

'  17  Ves.  394. 
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out  of  the  purchase-money  for  so  much  as  the  quantity  falls  short  of  the 
representation."  And  he  adds,  "that  is  the  rule  generally;  as,  though 
the  land  is  neither  bought  nor  sold  professedly  by  the  acre,  the  pre- 
sumption is  that  in  fixing  the  price  regard  was  had  on  both  sides  to  the 
quantity  which  both  suppose  the  estate  to  consist  of."  But  the  right  of 
a  purchaser  under  such  a  contract  to  have  a  corresponding  abatement 
of  the  purchase-money  exists  as  well  after  the  execution  of  the  deed  as 
before,  where  the  mistake  was  not  known  when  the  deed  was  executed. 
This  relief  has  been  frequently  granted.'  The  court,  in  granting  such 
relief,  does  not  make  a  new  contract  for  the  parties,  but  simply  con- 
forms the  nominal  agreement  to  the  real  one.  The  vendor  cannot  in 
justice  be  permitted  to  defeat  the  vendee's  right  to  a  reformation  of  the 
contract,  or  to  an  abatement  from  the  purchase-money,  by  the  plea  that 
if  he  had  known  of  the  deficiency  he  might,  nevertheless,  have  exacted 
the  same  price.  When  the  quantity  is  an  essential  element  of  the  con- 
tract the  presumption  is,  as  stated  by  Sir  Wm.  Grant,  that  the  price  was 
fixed  by  both  parties  with  reference  to  it,  and  in  this  case  it  is  a  reason- 
able presumption  that  if  the  true  quantity  of  land  had  been  known,  the 
purchase-price  would  have  been  reduced  by  an  amount  corresponding 
with  the  deficiency  in  the  land. 

The  contract  in  this  case  is  distinguishable  from  the  one  in  Hill  v. 
Buckley  in  the  circumstance  that  the  words  "more  or  less,"  annexed  to 
the  statement  of  quantity,  and  it  is  a  pertinent  inquiry  whether,  if  the 
contract  was  still  executory,  the  introduction  of  these  words  would 
defeat  the  right  of  the  plaintiff  to  relief,  notwithstanding  the  conceded 
misrepresentation  of  the  defendants,  and  the  mutual  mistake  of  the 
parties  as  to  the  quantity  of  land.  We  are  relieved  from  the  necessity 
of  examining  the  authorities  elsewhere,  with  a  view  of  determining 
whether  under  such  circumstances  the  presence  of  these  words  in  an 
executory  contract  for  the  sale  of  land  is  a  bar  to  equitable  relief,  by  the 
decision  of  this  court  in  Belknap  v.  Sealey.'  It  was  there  held  that  the 
introduction  of  the  words  "  more  or  less,"  following  the  enumeration  of 
the  number  of  acres,  was  no  obstacle  to  relief  in  equity  upon  the 
ground  of  mistake.  The  authorities  in  this  State  were  carefully 
reviewed  in  the  able  opinion  of  Comstock,  J.,  and  it  was  satisfactorily 
shown  that  the  cases  supposed  to  have  a  bearing  adverse  to  this  view 
were  of  two  classes  :  first,  cases  where  the  question  was  one  of  con- 
struction purely  in  a  court  of  law,  and  not  one  of  mistake  in  a  court  of 
equity,  and  second,  cases  where  relief  was  denied  on   the  ground  that 

'  Shovel  V.  Bogan,  2  Eq.  Cas.  Abr.  6S8  ;  Quesnel  7'.  Woodlief,  2  Hen.  & 
Mumf.  173,  note  ,  Couse  v.  Boyles,  3  Gr.  Ch.  212  ;  Darling  v.  Osboine,  51 
Vt.  148. 

2 14  N.  Y.  143. 
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it  appeared  from  the  words  "more  or  less"  and  the  extrinsic  circum- 
stances, that  the  risk  of  the  (jiKintity  was  one  of  the  elements  of  the 
contract.  The  court  said  that  those  words  in  a  contract  or  conveyance 
of  land  do  not  import  a  special  engagement  that  the  purchaser  takes 
the  risk  of  the  quantity,  and  that  while  their  presence  may  render  it 
more  difficult  to  prove  such  a  mistake  as  will  justify  the  interference  of 
equity,  they  are  not  equivalent  to  a  stipulation  that  the  mistake,  when 
ascertained,  shall  not  be  ground  of  relief.  The  conclusion  in  Belknap 
7'.  Sealey  is  founded,  we  think,  upon  the  most  obvious  equity.  It  is 
not  a  satisfactory  answer  to  the  claim  for  relief  against  a  mistake  in  the 
quantity  of  land  contracted  to  be  sold,  embraced  within  given  bounda- 
ries, to  say  that  the  statement  of  the  number  of  acres  is  mere  matter 
of  description.  It  is  true  that  such  a  statement,  following  a  description 
by  boundaries,  does  not  amount  to  a  covenant  that  the  land  contains 
that  quantity,  but  it  is  quite  another  question  whether  equity  will  not 
relieve  a  purchaser  when  both  parties  supposed  the  statement  to  be 
true,  and  the  bargain  was  made  upon  that  belief — and  it  turns  out  that 
the  quantity  is  less — and  the  mistake  materially  affected  the  considera- 
tion. It  was  said  in  Belknap  u  Sealey  that  the  primary  purpose  of 
these  words  is  to  indicate  that  all  the  land  within  the  boundaries  speci- 
fied is  included  in  the  contract  or  deed,  and  is  intended  to  pass  to  the 
purchaser.  They  are  also  intended  to  cover  small  discrepancies 
between  the  actual  quantity  and  that  stated  in  the  contract  or  deed, 
and  no  inference  of  mistake  would  arise  from  a  small  discrepancy 
merely.  But  where  the  difference  is  material,  and  the  mistake  is  con- 
fessed, or  satisfactorily  proved,  there  would  seem  to  be  no  violation  of 
principle  in  granting  relief.  It  must  be  conceded,  upon  the  authority 
of  Belknap  v.  Sealey,  that  if  the  contract  for  the  sale  of  the  farm  in 
question  was  still  executory,  the  plaintiff,  upon  the  facts  found,  would 
be  entitled  to  equitable  relief. 

The  point  remaining  to  be  decided  is,  whether  the  acceptance  of  the 
deed  and  the  giving  of  the  bond  and  mortgage  barred  the  antecedent 
right  of  the  plaintiff  to  have  the  mistake  corrected.  It  cannot  be 
denied  that  this  claiui  finds  some  support  in  the  observations  of  judges, 
but  no  case  has  been  called  to  our  attention,  nor  have  we  found  any, 
where  the  point  has  been  so  adjudged.  The  suggestion,  in  some  of  the 
cases,  that  by  the  acceptance  of  a  deed  containing  the  words  "more  or 
less,"  or  "by  estimation,"  in  connection  with  the  statement  of  quantity, 
the  purchaser  if  concluded  from  obtaining  relief  on  the  ground  of  mis- 
take, appears  to  have  been  founded  upon  an  inference  from  the  lan- 
guage used  in  Sugden  on  Vendors  (Vol.  i,  y>.  526).  The  distinguished 
author  of  that  work,  referring  to  the  general  subject,  says  :  "  Where  the 
contract  rests  in  fieri,  the  general  opinion  has  been  that  the  purchaser, 
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if  the  quantity  be  considerably  less  than  it  was  stated,  will  be  entitled 
to  an  abatement,  although  the  agreement  contain  the  words  *  more  or 
less,'  or  'by  estimation.'"  It  will  be  perceived  that  the  writer  does 
not  say  that  after  a  convej'ance  such  relief  cannot  be  granted,  but  the 
language  has  been  sometimes  regarded  as  implying  this.  It  seems  to 
us,  however,  that  this  is  a  misconception  of  the  author's  meaning.  In 
the  paragraph  preceding  the  one  quoted  the  author  had  stated  that 
"  where  the  lands  in  a  conveyance  are  mentioned  to  contain  so  many 
acres  *  by  estimation,'  or  the  words  'more  or  less'  are  added,  if  there 
be  a  small  portion  more  than  the  quantity  the  vendor  cannot  recover 
it  ;  and  if  there  be  a  s(nall  quantity  less,  the  purchaser  cannot  obtain 
any  compensation  in  respect  of  the  deficiency."  This  language  clearly 
implies  that  in  case  of  a  considerable  and  material  discrepancy  in 
quantity,  relief  could  be  had  after  a  conveyance.  The  paragraph  just 
quoted  is  followed  by  a  reference  to  a  case  referred  to  in  the  Anony- 
mous Case,' in  these  words:  "A  case  is  said  to  have  been  decided 
where  a  man  conveyed  his  land  by  the  quantity  of  one  hundred  acres, 
were  it  more  or  less,  and  it  was  not  above  sixty  acres;  but  the  pur- 
chaser had  no  relief,  because  it  was  his  own  laches."  This  language 
is  immediately  followed  by  the  language  first  quoted,  upon  which  the 
defendants  rely  to  establish  the  proposition  that  relief  against  mistake 
as  to  quantity,  when  the  words  "  more  or  less,"  or  equivalent  words,  are 
used,  can  only  be  granted  before  a  conveyance,  and  when  the  contract 
of  sale  is  in  fieri.  Mr.  Sugden,  as  will  be  noticed,  uses  very  guarded 
language  in  referring  to  the  case  cited  in  Freeman,  speaking  of  it  as  a 
case  said  to  have  been  decided,  and  Judge  Story,  in  Stebbins  v.  Eddy,* 
referring  to  the  same  case,  remarks  that  Mr.  Sugden  thinks  the  case 
open  to  much  observation.  The  case  is  doubtless  in  conflict  with 
many  authorities  in  holding  that  the  words  "  more  or  less  "  covered  so 
large  a  deficiency.  The  statement  by  Mr,  Sugden  in  the  subsequent 
paragraph,  that  the  general  opinion  was  that  relief  could  be  granted 
where  the  contract  was  in  fieri,  was  not,  we  think,  intended  to  imply 
that  in  his  opinion  relief  could  only  be  granted  before  a  conveyance  ; 
but  was  designed,  by  bringing  into  view  the  principle  upon  which  courts 
proceed  in  respect  to  contracts  to  convey,  to  discredit  the  doctrine  of 
the  unreported  case  immediately  before  referred  to,  in  which  the  con- 
veyance had  been  executed. 

Considering  the  question  on  principle,  we  can  perceive  no  solid 
ground  for  affirming  the  jurisdiction  of  a  court  of  equity  in  the  one  case 
and  denying  it  in  the  other.  The  general  jurisdiction  of  a  court  of 
equity  to  set  aside,  or  to  reform,  written  instruments  in  cases  of  fraud  or 

'  2  Freeman  107.  ^4  Mason  418 
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mistake,  is  not  limited  to  executory  contracts.  Such  a  limitation,  as  was 
said  by  Robertson,  Ch.J.,  in  Harrison  v.  Talbot,'  would  be  irreconcilable 
with  an  obvious  and  pervading  principle  of  justice.  It  is  doubtless  true 
that  the  annulling  or  reforming  of  executed  transactions  is  an  exercise 
of  supreme  judicial  power.  The  power  should  be  exercised  with  great 
caution,  and  when  invoked  on  the  ground  of  mistake  a  plain  case 
should  be  made  before  it  is  exerted.  Hut  these  are  considerations 
which  address  themselves  to  the  Chancellor  in  the  exercise  of  the 
jurisdiction  ;  they  ought  not  to  prevent  the  interference  of  equity 
when  the  proper  occasion  for  interference  arises.  The  granting  or 
refusing  of  equitable  relief  on  the  ground  of  mistake  may  depend,  to 
some  extent,  on  the  fact  whether  the  contract  is  executory  or  executed. 
The  court  might  very  well  refuse  the  si)ecific  performance  of  a  contract 
for  the  sale  of  land,  in  respect  to  which  a  mistake  is  alleged,  and  leave 
the  party  to  his  remedy  at  law,  when  it  would  not  interfere  if  the  con- 
tract had  been  executed.  But  it  cannot,  we  think,  be  maintained  upori 
principle  that  where  a  mistake  is  admitted  or  proved,  the  fact  that  the 
title  has  passed  and  the  purchase-money  has  been  paid  or  secured,  pre- 
cludes the  court,  on  the  mistake  being  discovered,  from  granting  relief. 
The  consummation  of  the  transaction  in  ignorance  of  the  mistake, 
without  laches  on  the  part  of  the  party  injured,  gives  to  the  other  party 
no  immunity  from  making  recompense,  nor  does  it  deprive  the  court  of 
the  power  to  remedy  the  injustice.  In  this  case  no  laches  can  be 
imputed  to  the  plaintiff.  He  could  not  ascertain  the  mistake  from 
seeing  the  external  boundaries  of  the  farm,  and  he  had  a  right  to  rely 
upon  the  representation  of  the  defendants.  The  cases  of  Quesnel  v. 
Woodlief ^  and  Darling  v.  Osborne  ^  are  direct  authorities  in  support  of 
the  conclusion  we  have  reached,  and  it  is  also  supported  by  the  case  in 
this  court  of  Wilson  ?'.  Randall." 

The  order  of  the  General  Term  should  be  afifirmed,  and  the  plaintiff 
should  have  judgment  absolute  on  the  stipulation. 

All  concur. 

Order  affirmed  and  judgment  accordingly. 

'  2  Dana  258.  '  2  Hen.  &  Mumf.  173. 
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ROBERT  p.  CROWE,  Individually  and  as  Administrator, 
ET  al.,  Respondents,  u.  FREDERICK  O.  LEWIN,  Execu- 
tor, ETC.,  Appellant. 

In  the  Court  of  Appeals  of  New  York,  April  15,  1884. 

\_Reported  in  95  New  York  Reports  423.] 

Appeal  from  a  judgment  of  Special  Term  after  an  affirmance  by  the 
General  Term  of  the  Supreme  Court  in  the  first  judicial  department  by 
order  made  March  20,  1883,  of  an  interlocutory  judgment  in  favor  of 
the  plaintiffs. 

This  action  was  brought  originally  by  Patrick  Crowe,  the  present 
plaintiffs  intestate,  for  the  rescission  of  an  alleged  contract,  for  the  ex- 
change of  real  estate  on  the  ground  of  fraud,  and  for  an  accounting  for 
the  rents  and  profits  of  the  premises  conveyed  by  plaintiff  while  they 
were  in  defendant's  possession. 

The  court  refused  to  find  fraud,  but  found  in  substance  that  in  Feb- 
ruary, 1878,  the  parties  entered  into  an  oral  agreement  whereby  the 
plaintiff  agreed  to  convey  to  the  defendant  and  Honora  Lewin,  his  co- 
executor  (now  deceased),  a  house  and  lot  in  New  York  City,  subject  to 
a  mortgage  thereon  of  $3,300,  in  exchange  for  four  lots  of  land  situated 
near  Williams  Bridge  in  the  city  of  New  York,  which  the  executors  rep- 
resented and  claimed  they  had  power  to  convey  free  from  incumbrance, 
and  which  they  agreed  to  convey.  Plaintiff  fulfilled  on  his  part,  and 
the  defendants  executed  and  delivered  to  the  plaintiff  a  deed  purport- 
ing to  convey  title  to  the  four  lots.  The  court  further  found  that  the 
defendants,  when  they  executed  and  delivered  their  deed,  had  not  nor 
had  they  acquired  title  since  to  the  four  lots  or  any  power  to  convey 
the  same  or  any  other  four  lots  of  land  at  Williams  Bridge.  An  inter- 
locutory judgment  was  directed  and  entered  requiring  a  reconveyance 
by  the  parties  respectively,  and  that  defendants  account  for  the  rents 
and  profits  of  plaintiff's  premises,  and  referring  it  to  a  referee  to  take 
such  an  accounting. 

Further  facts  appear  in  the  opinion. 

Coles  Morris  and  Michael  H.  Cardozo  for  appellant. 

William  F.  Reilly  for  respondents. 

Finch,  J.  In  this  case  the  minds  of  the  parties  never  met.  The 
contract  in  form  was  not  a  contract  in  fact.  It  originated  in  mistake, 
and  that  mistake  not  mutual  and  about  the  same  thing,  but  different  on 
the  part  of  each.     Taking  the  findings  as  our  guide,  it  appears  that  the 
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j)laintifT  agreed  to  exchange  his  house  and  lot  for  four  lots  at  Williams 
Bridge  which  the  defendants  represented  that  they  owned  and  could 
convey.  As  matter  of  fact  they  did  not  own  them,  but  did  own  a  tri- 
angular parcel  in  the  neighborhood  fronting  on  the  Bronx  River,  but  of 
triding  value  and  much  inferior  area,  which  they  say  was  what  they  in- 
tended to  convey,  but  by  mistake  the  four  lots  at  Williams  Bridge  were 
substituted  in  the  deed  they  gave.  It  is  possible  that  the  findings  of 
fact  might  well  have  been  different.  The  evidence  on  which  they  rest 
is  quite  slender  and  unsatisfactory,  but  we  cannot  say  there  is  none. 
Assuming  them  to  be  true,  the  situation  was  this  :  The  plaintiff  came 
into  court  alleging  that  by  the  fraud  and  deceit  of  a  false  assertion  of 
ownership  he  had  been  deprived  of  his  property.  The  defendants  re- 
butted the  charge  of  fraud  by  showing  a  mistake,  and  it  is  only  as  the 
result  of  that  explanation  that  fraud  was  not  found.  If  the  defendants' 
representation  of  ownership  related  to  the  four  lots,  it  was  a  falsehood 
and  a  fraud.  If  it  related  to  the  Bronx  River  lots  it  was  not  so  under- 
stood by  the  plaintiff,  and  he  was  misled  by  a  mistake.  There  was  thus 
either  fraud  or  mistake  against  which  equity  may  relieve.  The  defend- 
ants' mistake  was  that  they  conveyed  what  they  did  not  own  and  did 
not  mean  to  sell.  The  plaintiff's  was  that  he  bought  what  he  meant  to 
buy,  but  without  the  asserted  title  in  his  grantors.  What  one  meant  to 
sell  the  other  did  not  mean  to  buy,  and  what  one  meant  to  buy  the 
other  did  not  mean  to  sell.  Such  was  the  judgment  rendered,  and  it 
was  right.  Its  details  are  criticised  in  but  one  respect.  There  was  a 
mortgage  to  a  savings  bank,  resting  as  an  incumbrance  on  the  plaintiffs 
property,  and  which  by  acceptance  of  the  deed  the  defendants  assumed 
and  agreed  to  pay,  and  they  now  complain  that  they  are  left  liable  to 
the  savings  bank  for  the  amount  of  the  mortgage  debt.  We  do  not 
think  that  result  will  follow.  The  judgment  which  declares  that  there 
was  no  effectual  contract,  and  therefore  no  valid  assumption  of  the 
mortgage,  binds  both  parties  and  privies  ;  and  the  bank,  which  had  no 
right  except  through  the  promise  to  plaintiff,  and  dependent  wholly 
upon  it,  and  could  only  claim  through  it,  is  bound,  if  not  by  the  judg- 
ment itself,  at  least  by  the  effect  of  the  judgment  as  annulling  the  whole 
transaction.  The  principle  decided  in  Dunning  7'.  Leavitt '  fully  covers 
the  point.  There  Mrs.  Leavitt's  promise  to  pay  the  mortgage  debt  was 
founded  upon  the  conveyance  to  her,  but  the  judgment  in  ejectment 
brought  by  the  Howell  heirs  determined  that  no  title  passed  to  her  by 
her  deed,  that  the  land  was  not  transferred,  and  as  a  consequence  that 
no  consideration  for  her  promise  to  the  grantor  for  the  benefit  of  the 
mortgage  remained,  and  so  she  never  became  liable.     The  effect  of  the 

'  85  N.  Y.  30  ;  39  Am.  Rep.  617. 
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decree  here  is  the  same.  It  annuls  the  deed  and  adjudges  that  the  land 
did  not  pass,  and  so  the  savings  bank  can  have  no  right  of  action  upon 
a  promise  divested  by  the  judgment  of  any  consideration.  Its  rights 
were  wholly  dependent  upon  an  effectual  transfer  of  the  mortgaged 
property,  and  affected  by  the  equities  existing  between  the  original 
parties. 

The  judgment  should  be  afifirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


PAGET  V.  MARSHALL. 

In  the  Supreme  Court  of  Judicature,  Chancery  Division", 
July  2,  3,  7,  1884. 

[Reported  in  Law  Reports,  28  Chancery  Division  255.] 

After  negotiation  and  shortly  before  the  date  of  the  next-men- 
tioned letter  an  agreement  was  made  between  Richard  William 
Paget,  acting  as  agent  for  the  plaintiff,  Caroline  Matilda  Paget,  and 
the  defendant,  Wesley  Marshall,  that  the  plaintiff  should  make  and 
the  defendant  should  accept  a  lease  for  twenty-one  years  from  the 
25th  of  December,  1883,  at  the  yearly  rent  of  ;!^5oo,  of  certain  por- 
tions of  three  warehouses,  known  as  48,  49,  and  50  Aldersgate  Street, 
in  the  city  of  London,  namely,  as  the  plaintiff  alleged,  the  second, 
third,  and  fourth  floors  of  No.  48  and  the  first,  second,  third,  and 
fourth  floors  of  Nos.  49  and  50, 

On  the  X3th  of  November,  1883,  the  following  letter  was  addressed 
by  R.  G.  Paget  &  Son,  a  firm  of  marquee  and  tent  manufacturers,  of 
which  the  plaintiff  and  her  sons,  R.  W.  Paget  and  John  Paget,  were 
members,  to  the  defendant,  Marshall :  "  We  will  let  you  on  lease  for 
seven,  fourteen,  or  twenty-one  years  the  upper  part  of  Nos.  48,  49, 
and  50  Aldersgate  Street,  consisting  of  first,  second,  third,  and  fourth 
floors  (reserving  for  our  own  use  one  of  the  closets  on  the  second 
floor  landing,  also  the  right  of  passage  to  roof),  for  the  sum  of  ^500 
per  annum  and  taxes.  We  await  your  acceptance  of  the  above 
terms." 

On  the  following  day,  the  14th  of  November,  1883,  the  defendant 
wrote  in  answer  to  R.  G.  Paget  &  Son  as  follows  :  "  In  reply  to  your 
memorandum  of  November  13th,  re  premises  Nos.  48,  49,  and  50 
Aldersgate  Street,  I  accept  your  offer  contained  therein." 

The  plaintiff  alleged  that  "  by  inadvertence  and  contrary  to  the  in- 
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tention  of  the  plaintiff  and  her  agent,  and  contrary  to  the  true  intent 
'of  the  agreement,"  the  first  floor  of  No.  48  Aldersgate  Street  was  in- 
cluded in  the  letter  of  the  13th,  and  that  the  defendant  knew  that  the 
same  had  been  included  by  inadvertence  when  he  wrote  the  answer 
of  the  14th. 

By  a  lease  dated  the  21st  of  December,  1883,  and  made  between  the 
plaintiff  of  the  one  part  and  the  defendant  of  the  other  part,  the  plain- 
tiff demised  to  the  defendant  "  all  those  the  first,  second,  third,  and 
fourth  floors  of  and  in  the  messuages  or  warehouses  and  premises  situate 
on  the  east  side  of  Aldersgate  Street,  in  the  city  of  London,  ....  and 
known  as  Nos.  48,  49,  and  50  Aldersgate  Street  aforesaid,"  for  twenty- 
one  years  from  the  25th  of  December,  1883,  "except  and  reserved  out 
of  the  said  demise  the  lavatory  between  the  first  and  second  floors  of  the 
said  premises  and  the  sole  right  of  passage  to  the  roof"  (which  said 
lavatory  and  right  of  passage  it  was  thereby  declared  were  for  the  ex- 
clusive use  of  the  plaintiff),  at  the  yearly  rent  of  ^500. 

The  action  having  been  commenced  on  the  9th  of  January,  1884,  the 
statement  of  claim  (delivered  the  28th  of  January,  1884)  stated  that  the 
lease  was  prepared  by  the  plaintiff's  solicitors  without  any  instructions 
from  the  plaintiff  except  the  two  letters  above  mentioned  ,  that  by  inad- 
vertence and  contrary  to  the  intention  of  the  plaintiff  and  to  the  true 
intent  of  the  agreement  the  first  floor  of  No.  48  was  included  in  the 
demise,  and  that  the  defendant  knowingly  took  advantage  of  the  error. 
Also  that  the  premises  so  by  inadvertence  included  in  the  lease  were 
separated  from  the  rest  by  a  closed  partition  ;  that  the  only  access 
thereto  was  through  the  premises  occupied  by  the  plaintiff  on  the  ground 
floor  of  the  same  building,  and  that  by  the  terms  of  the  plaintiff's  lease 
she  was  precluded  from  making  any  openings  in  the  partition. 

The  claim  was  for  a  declaration  that  the  lease  ought  not  to  have  com- 
prised more  than  the  second,  third,  and  fourth  floors  of  No.  48  and  the 
first,  second,  third,  and  fourth  floors  of  Nos.  49  and  50  Aldersgate 
Street,  and  that  the  defendant  might  be  ordered  to  elect  between  the 
annulment  of  the  indenture  and  its  rectification  in  accordance  with  the 
declaration,  and  that  if  he  should  refuse  to  consent  to  rectification  that 
the  lease  might  be  ordered  to  be  cancelled. 

The  defendant,  by  the  statement  of  defense  (delivered  on  the  25th  of 
P'ebruary,  1884),  said  that  during  the  negotiation  in  1883  the  defendant 
made  an  offer  to  the  plaintiff's  agent  to  the  effect  that  the  defendant 
was  willing  to  take  a  lease  either  of  the  first,  second,  third,  and  fourth 
floors  of  Nos.  48,  49,  and  50,  or  of  the  second,  third,  and  fourth  floors 
of  No.  48,  and  of  the  first,  second,  third,  and  fourth  floors  of  Nos.  49 
and  50,  together  with  an  additional  room  to  be  used  as  a  packing-room. 
Defendant  denied  the  verbal  agreement  stated  in  the  statement  of  claim, 
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and  said  that  the  first  floor  of  No.  48  was  intentionally  included  in  the 
letter  and  not  by  inadvertence.  He  further  said  that  the  lease  expressed 
the  true  agreement  between  the  parties,  and  that  it  was  executed  by 
plaintiff  with  full  knowledge  that  the  first  floor  of  No.  48  should  be  in- 
cluded therein,  and  without  mistake,  and  not  in  pursuance  of  any  agree- 
ment as  alleged  by  the  plaintiff,  or  by  inadvertence.  He  did  not  know 
and  did  not  admit  that  the  plaintiff  was  precluded  from  making  open- 
ings in  the  partition,  and  submitted  that  if  she  was  so  precluded  she 
should  obtain  license  to  remove  the  partition.  The  defendant  submit- 
ted that  there  was  no  mistake,  or  if  any  that  it  was  made  by  the  plain- 
tiff only,  and  was  not  common  to  both  parties ;  also  that  if  the  lease 
were  annulled  or  rectified  the  defendant  could  not  be  put  in  the  same 
position  as  before. 

The  defendant  counter-claimed,  if  the  lease  should  be  annulled,  com- 
pensation and  damages  ;  if  it  should  be  rectified,  reduction  of  rent ;  and 
all  proper  accounts  and  inquiries. 

Issue  was  joined  on  the  5th  of  March,  1884. 

At  the  hearing  a  model  was  used,  in  which  the  ground  floor  of  No. 
50,  which  was  on  the  left  of  a  spectator  facing  the  houses,  was  colored 
green  ;  the  ground  floor  of  No.  49  was  colored  yellow  ;  the  ground  floor 
and  first  floor  of  No.  48  were  colored  brown  ;  and  all  the  rest  of  the 
block  was  colored  blue.  Thus  the  part  colored  brown  was  that  which 
the  Pagets  said  they  intended  to  retain  for  themselves,  and  the  defend- 
ant claimed  the  upper  part  of  the  brown  in  addition  to  the  blue. 

The  ground  floor  of  Nos.  50  and  49  was  approached  from  Aldersgate 
Street  only ;  the  ground  floor  and  first  floor  of  No.  48  were  by  them- 
selves ;  and  the  first  floor  of  Nos.  50  and  49  was  approached  by  a 
staircase  from  the  street  in  the  rear,  called  Jewin  Street. 

The  evidence  of  the  architect  went  to  show  that  the  first  floor  of  No. 
48  (brown)  was,  from  the  first  building  of  it  in  1883,  in  accordance  with 
the  specification,  along  with  the  ground  floor  of  No.  48,  separated  from 
the  rest  by  a  brick-nog  partition,  with  timbers  eighteen  inches  apart — 
the  difference  between  a  brick-nog  and  a  brick-on-end  partition  being 
that  the  former  is  generally  laid  with  bricks  four  and  a  half  inches  wide, 
laid  on  that  bed,  the  latter  with  bricks  three  inches  wide.  Doors  might 
be  made  in  the  partition  or  the  partition  itself  might  be  removed  with- 
out injury  to  the  structure.  Witness  considered  ^500  a  low  rent  for 
the  blue  part,  on  the  assumption  that  the  tenant  paid  half  the  rates  and 
taxes,  which  rates  and  taxes  on  such  a  rental  would  be  about  ^75' 
If  the  tenant  paid  the  rates  and  taxes  it  would  be  a  fair  rent  for  the 
blue. 

Sir  J.  Ellis,  surveyor,  deposed  that  ;z^5oo  and  rates  and  taxes  was  a 
moderate  rent  for  the  blue,  and  that  a  fair  rent  for  the  blue  together 
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with  the  first  floor  of  No.  48  would  be  ^700,  the  tenant  paying  rates 
and  taxes.  The  rent  of  the  first  floor  of  No.  48,  being  a  corner  site,  he 
should  put  at  ^^250,  the  tenant  paying  rates  and  taxes. 

The  builders'  foreman  deposed  that  in  October,  1883,  when  he  was 
at  work  on  the  premises,  the  defendant  visited  them.  At  that  time  the 
partition  between  the  blue  and  the  first  floor  of  No.  48  was  closed,  and 
there  was  no  passage  from  the  blue  to  the  brown.  He  came  into  the 
blue  part,  and  witness  told  him  that  the  first  floor  of  No.  48  was  "  taken 
off  over  Mr.  Paget's  shop  for  Mr.  Paget's  own  use." 

The  plaintiff's  son,  Mr.  R.  W.  Paget,  deposed  that  in  the  latter  end 
of  October  the  defendant  called  and  was  shown  over  the  blue  part  only. 
A  few  days  afterward  defendant,  the  witness,  and  his  brother  John  were 
together  on  the  ground  floor  and  also  in  the  basement  under  the  brown 
portion,  and  the  defendant,  who  was  in  business  as  a  furrier,  inquired 
about  a  packing-room.  In  witness's  presence  defendant  did  not  go  into 
the  first  floor  or  say  anything  whatsoever  about  it.  A  few  days  after- 
ward defendant  called  again.  He  asked  if  witness  and  his  brother  would 
allow  him  to  place  his  name  round  the  building  over  the  cornice,  and 
they  objected,  saying  that  if  they  allowed  him  to  do  so  "  it  would  look 
as  though  he  occupied  the  whole  of  this  upper  floor — instead  of  that  it 
was  ours."  Defendant  did  not  ask  to  have  the  first  floor  of  the  brown 
nor  say  anything  about  it.  Afterward  witness  and  his  brother  con- 
sented to  defendant  having  a  tablet  put  up.  Something  was  said  about 
blinds,  and  witness  gave  an  order  to  a  blind  manufacturer  to  supply 
nine  blinds  for  the  first  floor,  seventeen  for  the  second,  and  seventeen 
for  the  third.  This  corresponded  with  the  number  of  windows  in  the 
blue  part.  Witness  was  charged  for  the  first  floor  blinds  ^^7  loJ.,  for 
the  second  floor  ^£13  2s.  6d.,  and  for  the  third  floor  ^ti  is.  8d.,  and 
this  tender  he  communicated  to  the  defendant. 

Mr.  John  Paget  deposed  that  the  defendant  on  one  occasion  spoke  of 
the  first  floor  of  No.  48  as  a  "  splendid  floor,"  and  said,  "  What  a  splen- 
did floor  it  would  make"  ;  but  he  never,  when  witness  was  with  him, 
went  into  the  floor  and  never  asked  to  have  it.  When  defendant  made 
the  remark  he  and  witness  were  on  the  second  floor. 

On  behalf  of  the  defendant  Mr.  Farmer,  of  the  firm  of  Debenham, 
Tewson  &  Farmer,  auctioneers  and  surveyors,  deposed  that,  in  his 
opinion,  ;^5oo  would  be  a  fair  rent  for  the  first,  second,  third,  and 
fourth  floors  of  the  whole  block,  the  tenant  paying  rates  and  taxes.  If 
let  in  separate  floors  ^550  would  be  a  fair  rent.  For  the  ground  floor 
of  No.  48,  let  separately,  ^380  a  year  would  be  a  fair  rent,  and  for  all 
the  ground  floors,  let  together,  ;j^765. 

Mr.  Benjamin  Norman,  another  surveyor,  agreed  that  yCs°°  would  be 


SEC.  III.]  PAGET   V.  MAKSIIALL.  29l> 

a  fair  rent  for  the  whole  of  the  upper  portion,  indiiding  the  brown,  and 
considered  that  a  fair  rent  for  the  bUie  would  be  about  ^360. 

The  defendant's  evidence  was  that,  after  looking  at  Nos.  49  and  50, 
he  went  with  Mr.  Richard  William  Paget  up  to  the  first  floor  of  No.  48, 
and  said,  "With  this  floor  it  would  make  a  fine  warehouse.  How  much 
a  year  do  you  want  for  the  lot?"  meaning  all  the  upper  floors.  He 
said,  "  Oh,  we  would  not  let  it  under  a  big  rent ;  we  would  not  let  it 
under  ^600  a  year.  We  intend  using  it  ourselves."  Witness  noticed  a 
thin  partition  and  that  there  was  a  mark  of  a  doorway  in  it,  which  had  been 
filled  up.  Witness  said  he  would  give  ;^5oo  for  it.  Witness  had  made 
an  alternative  offer  of  ,-{^400  for  the  u[)per  part  of  the  building,  exclusive 
of  the  first  floor  of  No.  48,  which  Mr.  Paget  would  not  accept.  De- 
fendant then  inquired  for  a  packing-room.  On  a  second  occasion  de- 
fendant said  he  would  give  ^^450  a  year  for  the  first  and  other  floors  of 
Nos.  49  and  50  and  the  second,  third,  and  fourth  floors  of  No.  48  if 
Mr.  Paget  would  find  him  a  suitable  packing-room,  but  that  offer  was 
not  accepted.  Afterward  the  letters  were  written,  as  above  stated.  In 
cross-examination  the  defendant  admitted  that  he  said  nothing  about 
the  removal  of  the  partition  until  after  the  lease  was  signed. 

Hemming,  Q.C.,  and  H.  J.  Hood  for  the  plaintiff. 

Marten,  Q.C.,  and  Davenport  for  the  defendant. 

Bacon,  V.C.  In  all  these  cases  on  the  law  of  mistake  it  is  very  diffi- 
cult to  apply  a  principle,  because  you  have  to  rely  upon  the  statements 
of  parties  interested  and  upon  not  very  accurate  recollections  of  what 
took  place  between  them.  But  the  law  I  take  to  be  as  stated  this  morn- 
ing by  Mr.  Hemming.  If  it  is  a  case  of  common  mistake — a  common 
mistake  as  to  one  stipulation  out  of  many  provisions  contained  in  a  set- 
tlement or  any  other  deed  that  upon  proper  evidence  may  be  rectified — 
the  court  has  the  power  to  rectify,  and  that  power  is  very  often  exer- 
cised. The  other  class  of  cases  is  one  of  what  is  called  unilateral  mis- 
take, and  there,  if  the  court  is  satisfied  that  the  true  intention  of  one  of 
the  parties  was  to  do  one  thing  and  he  by  mistake  has  signed  an  agree- 
ment to  do  another,  that  agreement  will  not  be  enforced  against  him, 
but  the  parties  will  be  restored  to  their  original  position  and  the  agree- 
ment will  be  treated  as  if  it  had  never  been  entered  into.  That  I  take 
to  be  the  clear  conclusion  to  be  drawn  from  the  authorities.  The  old 
law  is  very  much  as  was  stated  in  that  very  excellent  treatise  by 
Mr.  Kerr,  as  to  which  anybody  who  has  read  it  must  be  well  satisfied 
with  the  diligence  and  industry,  the  intelligence  and  sagacity  with  which 
he  has  acquitted  himself  of  his  task,  but  which,  of  course,  one  cannot 
suppose  is  an  authority  upon  which  I  can  rely,  although  I  listen  to  it 
with  interest  and  respect. 

The  case  before  me  is  in  a  very  narrow  compass.     The  plaintiff  had 


300  PAGET   •».  MARSHALL.  [CIIAP.  I. 

taken  the  lease  of  a  site  from  the  Goldsmith's  Company  upon  a  con- 
tract to  build  upon  it  a  very  valuable  and  commodious  structure.  He 
did  so  and  his  plans  are  in  evidence ;  it  is  quite  clear  what  his  intention 
was.  He  built  two  separate  ground  floor  tenements,  Nos.  49  and  50, 
to  be  let  to  two  separate  tenants.  He  kept  a  third,  No.  48,  including 
ground  and  first  floors,  intending  to  occupy  it  himself,  and  the  fourth 
l»art,  that  colored  blue  on  the  model,  he  had  to  let  when  the  negotiation 
commenced  with  the  defendant.  So  that  the  subject  in  dispute  is  be- 
yond all  question.  The  two  shops,  Nos.  49  and  50,  were  separate  and 
distinct  things — as  separate  as  if  they  had  been  in  some  other  street — 
and  the  third.  No.  48,  was  equally  separate  and  distinct — built  by  the 
plaintiff"  for  his  own  occupation  and  for  carrying  on  his  own  business, 
and  constructed  so  that  those  objects  might  be  conveniently  performed 
by  him.  To  that  end  he  built  on  the  ground  floor  of  No.  48  a  staircase 
communicating  with  the  first  floor  of  No.  48,  and  he  partitioned  ofif  the 
first  floor  of  No.  48  so  that  in  its  turn  it  became  just  as  distinct  a  build- 
ing— ^just  as  distinct  a  tenement — as  Nos.  49  and  50,  and  the  purpose 
was  distinct.  Then,  the  part  colored  blue  (which  included  the  whole 
first  floor  of  the  block  except  that  of  No.  48  and  all  the  upper  floors 
without  any  exception),  being  still  available  and  the  plaintiff  willing  to 
let  it,  he  constructed  a  staircase  which  led  from  the  street  past  the  first 
floor  of  No.  48  and  landed  upon  the  blue  part,  I  will  call  it — that  is 
sufficient  description — no  communication  whatever  either  in  fact  being 
made  or  according  to  the  evidence  ever  intended  to  be  made  between 
the  ground  or  first  floor  of  No.  48  and  the  part  colored  blue.  That  was 
the  state  of  things  when  these  parties  met  to  negotiate.  The  partition 
which  effectually  severed  the  first  floor  of  No.  48  from  the  part  colored 
blue  had  been  completely  settled  and  arranged.  The  defendant  on  his 
first  visit  looked  over  all  that  was  then  to  let,  ascertained  what  the 
plaintiff"  meant  to  let,  saw  the  first  floor  over  No.  48,  said  that  it  would 
make  a  very  handsome  warehouse,  but  knew  at  the  same  time  that  it 
was  not  to  be  let,  because,  to  use  his  own  expression  in  his  own  evi- 
dence, the  plaintiff'  told  him  "  we  mean  to  use  that  for  ourselves."  That 
is  the  evidence  which  the  defendant  has  given  on  this  occasion.  He 
says  that  he  was  satisfied  to  some  extent  with  what  he  looked  at  and  de- 
sired to  acquire  it,  but  he  must  have  a  packing-room.  He  could  not 
mean  the  first  floor ;  that  which  he  said  was  a  magnificent  warehouse 
could  not  be  a  packing-room — it  could  not  in  the  nature  of  things — and 
he  does  not  say  that  that  was  in  his  mind  ;  still  he  insists  more  than 
once  on  the  necessity  of  having  a  packing-room.  I  am  mentioning 
these  facts  in  order  to  ascertain,  as  it  is  my  duty  to  do,  what  I  must  take 
to  be  proved  to  have  been  the  intention  of  the  parties  when  they  en- 
tered into  the  negotiation.      He  asks  for  a  packing-room.     The  brother 
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goes  with  him  down  into  a  cellar — a  cellar  under  No.  48,  in  the  base- 
ment of  No.  48 — they  look  about  there,  and  the  brother  comes  in  and 
says, ''You  cannot  have  it."  No  wonder,  because  there  can  be  no 
access  to  it  but  from  the  floor  of  No.  48  ;  and  that  went  off. 

Now,  it  would  be  impossible  for  me  to  connect,  and  there  was  a  very 
faint  attempt  made  to  connect,  the  necessity  which  was  present  in  the 
defendant's  mind  to  have  a  packing-room  with  the  magnificent  first 
floor,  which  he  now  says  he  had  in  his  mind  when  he  was  present.  The 
statement  about  putting  up  the  inscription  by  no  means  encourages  any 
such  notion.  The  defendant  desired  to  advertise  to  the  public  by 
means  of  a  large  inscription  on  the  front  of  that  which  was  to  be  his  the 
trade  which  he  was  carrying  on.  He  wished  also  to  have  a  similar  in- 
scription over  No.  48.  That  was  resisted.  It  was  the  subject  of  dis- 
cussion between  them  ;  the  reason  it  was  resisted  was  explained  to 
him  :  "  If  we  granted  you  that  it  would  look  as  if  you  were  carrying  on 
your  business  in  our  warehouse";  but  they  said  that,  in  order  to  ac- 
commodate him,  they  would  be  willing  to  insert  a  tablet  containing  his 
name  and  business,  provided  it  did  not  interfere  with  the  architectural 
decorations  of  No.  48.  These  facts  are  beyond  all  question.  Both 
parties  are  agreed.  Then  the  plaintiff  writes  a  letter  in  which  he  offers 
to  let,  among  other  things,  the  first  floor  of  No.  48.  This  is  answered 
very  readily  by  the  defendant,  who  accepts  the  offer.  Instructions  are 
sent  to  the  solicitors — instructions  consisting  only  of  this  letter.  Mr. 
Marten  made  a  point  that  the  plaintiff,  in  his  pleadings,  said  they  had 
no  other  instructions.  They  must  have  had  some  other  instructions. 
I  should  read  I'le  word  "other"  used  by  him  in  the  pleadings  as  mean- 
ing no  different  instructions,  no  variation  in  form  or  otherwise  from  the 
words  that  appear  in  the  letter.  Then  the  lease  is  prepared  and  exe- 
cuted in  accordance  with  the  letter,  including  the  first  floor  of  No.  48. 

Under  these  circumstances,  the  facts  being  as  I  have  slated,  am  I, 
because  the  lease  has  been  executed  under  seal,  demising  to  the  de- 
fendant that  which  the  plaintiff  never  meant  to  let  him  have,  that  which 
the  defendant  says  he  knew  at  one  time  the  plaintiff  intended  to  keep 
for  himself,  that  which  he  has  never  claimed  at  any  period  prior  to  the 
letter — am  I  to  say  that  the  agreement  is  to  be  held  to  be  irrevocable  ? 
It  would  be  against  every  principle  that  regulates  the  law  relating  to 
mistakes,  and  it  would  be  directly  at  variance  with  the  proved  facts  in 
this  case.  On  the  evidence,  it  looks  very  like  a  common  mistake.  The 
defendant,  it  is  true,  says  in  his  defense  that  he  took  it  on  the  faith  that 
the  first  floor  of  No.  48  was  intentionally  included  in  the  letter  of  the 
13th  of  November,  1883.  Certainly  he  never  said  so  until  it  is  said  in 
the  defense,  which  I  am  looking  at  now ;  but  he  has  not  said  so  in  his 
evidence.     He  has  never  said  that  he  intended  to  take  that.     The  argu- 
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ment  aildressed  to  nic  has  been  this  :  "  The  separation  of  No.  48  and 
the  bhie  is  effected  solely  by  means  of  a  brick-on  end  partition,  and  that 
is  easily  removed."  People  building  brick-on-end  partitions  do  not 
mean  them  to  be  easily  removed,  unless  there  is  some  purpose  to  re- 
move them,  and  here,  using  the  defendant's  own  evidence  on  this  occa- 
sion, at  that  time  the  partition  was  effectually  finished,  and  the  defend- 
ant knew  that  the  plaintiff  intended  to  reserve  it  for  his  own  use  in  his 
own  business.  The  law  being  such  as  I  have  said,  it  is  not  necessary  to 
say  anything  about  how  easily  you  can  make  holes  in  a  partition  and 
how  you  can  knock  down  a  partition  ;  you  can  pull  down  the  front  of  a 
house  with  equal  ease  if  you  have  proper  appliances  and  proper  work- 
men to  do  it.  The  way  it  is  forced  on  n,y  attention  is  the  reason  why 
the  partition  was  first  made,  wLy  it  was  found  to  be  in  existence  when 
the  defendant  first  inspected  it,  why  he  knew  from  that  time  as  well  as 
he  knows  now  that  it  never  was  the  intention  of  the  plaintiff  that  he 
should  have  that  "  magnificent "  room  which  formed  one  of  two  rooms 
which  constituted  the  business  place  intended  by  the  plaintiff  for  his 
own  use,  and  to  which  the  access  was  made  by  one  staircase  communi- 
cating with  nothing  but  the  upper  room. 

But  without  being  certain,  as  I  cannot  be  certain  on  the  facts  before 
me,  whether  the  mistake  was  what  is  called  a  common  mistake — that  is, 
such  a  common  mistake  as  would  induce  the  court  to  strike  out  of  a 
marriage  settlement  a  provision  or  limitation — that  there  was  to  some 
extent  a  common  mistake  I  must  in  charity  and  justice  to  the  defendant 
believe,  because  I  cannot  impute  to  him  the  intention  of  taking  advan- 
tage of  any  incorrect  expression  in  this  letter.  He  may  have  persuaded 
himself  that  the  letter  was  right ;  but  if  there  was  not  a  common  mis- 
take it  is  plain  and  palpable  that  the  plaintiff  was  mistaken,  and  that  he 
had  no  intention  of  letting  his  own  shop,  which  he  had  built  and  care- 
fully constructed  for  his  own  purposes. 

Upon  that  ground,  therefore,  I  must  say  that  the  contract  ought  to  be 
annulled.  I  think  it  would  be  right  and  just  and  perfectly  consistent 
with  other  decisions  that  the  defendant  should  have  an  opportunity  of 
choosing  whether  he  will  submit,  as  the  plaintiff  asks  that  he  should  sub- 
mit, to  have  the  lease  rectified  by  excluding  from  it  the  first  floor  of  No. 
48,  whether  he  will  choose  to  take  his  lease  with  that  rectification,  or 
whether  he  will  choose  to  throw  up  the  thing  entirely  ;  because  the  ob- 
ject of  the  court  is,  as  far  as  it  can,  to  put  the  parties  into  the  position 
in  which  they  would  have  been  if  the  mistake  had  not  happened.  There- 
fore I  give  the  defendant  an  opportunity  of  saying  whether  he  will  or 
will  not  submit  to  rectification.  If  he  does  not,  then  I  shall  declare  that 
the  agreement  is  annulled.  Then  we  shall  have  to  settle  the  terms  on 
which  it  should  be  annulled.     The  plaintiff  does  not  object,  if  the  agree- 
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ment  is  annulled,  to  pay  the  defendant  any  reasonable  expenses  to  which 
he  may  have  been  put  by  reason  of  the  plaintiff's  mistake  ;  but  it  must 
be  limited  to  that.  I  should  like,  if  it  be  convenient  for  counsel  or  for 
the  parties,  to  have  an  answer  to  the  proposition  I  have  made,  in  order 
that  that  may  be  fully  before  the  persons  whom  it  interests.  I  may  say 
that  I  can  find  no  reason  for  a  reduction  of  the  rent.  I  listened  atten- 
tively to  what  Sir  John  Ellis  said  and  to  what  Mr.  Farmer  said,  and  I 
cannot  but  think  that  the  rent  of  ;^5oo,  if  the  lease  is  rectified,  ought 
not,  with  any  show  of  justice,  to  suffer  any  reduction. 

Marten,  for  the  defendant,  agreed  to  strike  out  the  first  floor  of  No, 
48  from  the  lease,  the  lease  in  other  respects  standing  as  it  was  ex- 
ecuted. 

Bacon,  V.C.  Then  the  decree  will  be,  the  defendant  electing  to 
have  rectification  instead  of  cancellation  of  the  lease,  let  the  lease  be 
rectified  by  omitting  from  it  all  mention  of  the  first  floor  of  No.  48. 
Then  as  to  the  costs  of  the  action,  the  plaintiff  is  not  entitled  to  costs, 
because  he  has  made  a  mistake,  and  the  defendant  ought  not  to  have 
any  costs,  because  his  opposition  to  the  plaintiff's  demand  has  been 
unreasonable,  unjust,  and  unlawful. 


THE  TOWN  OF  ESSEX  v.  ROBERT  E.  DAY. 
In  the  Supreme  Court  of  Connecticut,  June  8,   1885. 

\_Rep07-ted  in  52  Connecticut  Reports  483.] 

Suit  for  the  correction  of  certain  bonds  issued  by  the  plaintiffs,  which 
were  in  terms  payable  at  the  end  of  twenty  years  from  their  date,  but 
which  were  intended  to  be  issued  with  a  provision  that  the  town  might 
at  its  option  pay  them  in  ten  years  from  date  ;  brought  to  the  Superior 
Court  in  Middlesex  County.  The  following  facts  were  found  by  a  com- 
mittee : 

On  the  25th  day  of  September,  1869,  the  town  of  Essex  subscribed 
for  four  hundred  and  eighty  shares  of  the  capital  stock  of  the  Connecti- 
cut Valley  Railroad  Company,  and  on  the  27th  day  of  April,  1870, 
directed  the  issue  of  town  bonds  to  the  amount  of  $48,000  to  pay  for 
the  stock. 

The  action  of  the  town  with  regard  to  the  issuing  of  the  bonds  was, 
in  detail,  as  follows  : 

At  a  town  meeting  duly  warned,  and  held  on  the  12th  day  of  Jan- 
uary, 1874,  it  was  voted  "that  William  Dennison,  Jared  E.  Redfield, 
and  William  C.  Hough  be  a  committee  to  prepare  and  report  a  proper 
plan  for  the  issuing  of  the  bonds  of  this  town  that  may  be  requisite 
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to  pay  the  subscription  of  the  town  to  the  capital  stock  of  the  Con- 
necticut Valley  Railroad  Company,  at  such  time  as  directed  by  vote  of 
a  future  meeting  of  the  town." 

At  a  special  meeting  held  on  the  27th  day  of  April,  1870,  the  com- 
miuee  made  the  following  report  :  "That  the  town  issue  coupon  bonds 
of  the  denomination  of  one  thousand  dollars  each,  numbered  from  one 
to  forty-eight  consecutively,  to  be  payable  at  the  option  of  the  town  in 
ten  years  from  date,  and  due  in  twenty,  denominated  ten-twenty  bonds, 
bearing  interest  six  per  cent,  per  annum,  the  interest  payable  semi- 
annually ;  said  bonds  to  be  similar  in  form  to  bonds  issued  by  other 
towns  interested  in  the  road,  and  to  be  sold  at  not  less  than  par,  at  such 
times  as  shall  meet  the  demand  of  the  president  and  directors  of  the 
road,  and  that  the  same  be  carried  into  effect  by  the  adoption  of  a  reso- 
lution that  the  selectmen  of  the  town  be  agents  of  the  town  to  see  that 
the  bonds  are  properly  numbered,  dated,  and  signed  by  competent 
authority,  and  sell  the  same  when  necessary  to  meet  installments  as 
they  become  due  from  the  town." 

The  town  passed  the  resolution  recommended  and  the  selectmen  at 
once  entered  upon  their  duties  under  it.  They  did  not  intend  to  have 
the  bonds  printed  as  they  were  printed,  as  below  stated,  but  did  intend 
that  they  should  be  printed  so  as  to  be  payable  at  the  option  of  the 
town  in  ten  years  from  their  date. 

The  printing  of  the  bonds  was  procured  by  James  C.  Walkley,  the 
president  of  the  railroad  company,  who  attended  to  that  duty  for  Essex 
and  other  towns.  He  did  it  for  Essex  at  the  request  of  C.  O.  Spencer, 
agent  of  the  town,  who  gave  him  a  written  memorandum  which  Mr. 
Walkley  gave  to  the  Kellogg  &  Bulkeley  Printing  Company,  and  which 
called  for  ten-twenty  bonds  only.  The  printing  company  consulted 
with  Mr.  Walkley  as  to  the  general  form  of  the  bonds,  and  showed  him 
blank  forms  of  bonds ;  but  the  bonds  were  printed  twenty-year  bonds 
by  mistake  in  the  printing.  The  bonds  as  printed  were  returned  to  the 
agents  of  the  town,  and  "competent  authority"  appointed  by  the  select- 
men signed  them  and  they  were  then  left  by  the  town  treasurer  to  be 
sold.  There  were  in  all  forty-eight  bonds  of  $1,000  each.  Of  these 
bonds  the  four  in  question  in  this  case  were  sold  about  January  i,  1870, 
to  F.  A.  Tiffany,  then  a  citizen  of  the  town  of  Essex.  Each  bond  had 
attached  interest  coupons  payable  every  six  months  through  the  twenty 
years  from  date.  The  following  was  the  form  of  the  bonds  in  question, 
all  being  alike  except  as  to  the  number : 

"EXEMPT  FROM  TAXATION. 
"No  4T,  Bond  ($1,000)  of  the  Town  of  Essex. 

"  Know  all  meji  by  these  presents.  That  the  town  of  Essex  acknowl- 
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edges  itself  indebted  and  firmly  bound  unto  Francis  A.  Tiffany,  or 
bearer,  in  the  sum  of  one  thousand  dollars,  which  sum  said  town  hereby 
promises  to  pay  to  said  Francis  A.  Tiffany,  at  the  office  of  the  town 
treasurer,  together  with  the  interest  thereon  at  the  rate  of  six  per  cent, 
per  annum,  which  interest  shall  be  payable  semi-annually  on  the  first  days 
of  April  and  October,  in  each  year,  at  said  bank,  on  the  surrender  of 
the  corresponding  interest  warrants  hereto  attached.  This  bond  is 
issued  in  accordance  with  a  legal  vote  of  said  town  passed  April  27, 
1870,  and  is  payable  twenty  years  from  date.  It  is  one  of  a  series 
issued  to  meet  the  indebtedness  of  the  town  incurred  by  a  subscription 
of  forty-eight  thousand  dollars  to  the  stock  of  the  Connecticut  Valley 
Railroad,  and  must  be  signed  by  the  first  selectman  and  treasurer  of 
said  town  and  countersigned  by  the  agent  appointed  to  subscribe  for 
said  stock  or  by  his  lawful  successor. 

"  Giles  Potter,  First  Selectman. 
"Edward  W.  Redfield,  Treasurer. 
"  Carnot  O.  Spencer,  Agent. 
"Dated  at  Essex,  Conn.,  April  i,  1870." 

At  the  time  the  town  treasurer  signed  the  bonds  he  signed  them  sup- 
posing they  were  payable  at  the  option  of  the  town  in  ten  years  from 
their  date.  He  signed  them  all  without  reading  any  of  them.  The 
bonds  were  left  with  the  town  treasurer  for  delivery  to  purchasers.  It 
did  not  appear  in  evidence  that  any  agent  of  the  town  noticed  the  form 
of  the  bond,  or  noticed  that  it  did  not  contain  the  option  to  redeem  in 
ten  years,  but  it  was  assumed  to  be  correct. 

At  the  time  Tiffany  bought  the  bonds  the  then  town  treasurer,  Ed- 
ward W.  Redfield,  told  him  that  the  bonds  were  ten-twenty  bonds,  and 
at  the  option  of  the  town  could  be  called  in  and  paid  at  the  expiration 
of  ten  years  from  their  date,  and  that  such  was  the  vote  of  the  town  in 
authorizing  the  issue  of  the  bonds.  But  Tiffany  did  not  care  whether 
the  bonds  were  redeemable  in  five,  ten,  or  twenty  years,  and  would 
have  bought  them  as  readily  in  the  one  case  as  in  either  of  the  others. 

Tiffany  sold  these  bonds  in  the  autumn  of  1878  to  Daniel  S.  Swan, 
Before  Swan  bought  them  he  called  upon  the  then  town  treasurer  in  re- 
lation to  the  bonds,  and  to  know  what  the  action  of  the  town  would  be, 
and  the  treasurer  told  him  what  the  vote  of  the  town  was  in  authorizing 
the  issue  of  the  bonds,  and  that  the  town  would  call  them  in  at  the  ex- 
piration of  ten  years  from  their  date,  and  pay  them  up  ;  and  that  the 
town  had  already  called  them  in,  but  by  mistake  they  had  been  called  a 
year  too  soon. 

Swan  sold  these  bonds  to  the  defendant  April  20,  1880,  at  a  premium 
of  not  over  two  per  cent.  The  defendant  at  the  time  of  his  purchase 
20 
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had  full  knowledge  of  the  vote  of  the  town  in  relation  to  the  issue  of  the 
bonds,  and  that  the  town  had  called  thcni  for  payment. 

The  action  of  the  town  with  regard  to  calling  in  the  bonds  was  as 
follows  : 

At  the  annual  town  meeting  held  on  the  7th  day  of  October,  1878, 
the  following  vote  was  passed  : 

"  FoUd,  That  the  selectmen  be  and  they  hereby  are  authorized  (if  in 
their  judgment  it  seems  advisable)  to  call  in  the  bonds  issued  by  the 
town,  amounting  to  forty-eight  thousand  dollars,  and  to  issue  new  bonds 
at  a  lower  rate  of  interest." 

Nothing  was  done  during  the  following  year  under  this  vote.  At  a 
special  meeting  held  on  the  7  th  day  of  February,  1880,  the  following 
vote  was  passed  : 

"  Voted,  That  the  following  vote  of  the  town  of  Essex,  passed  at  its 
annual  meeting,  held  on  the  seventh  day  of  October,  1878,  be  and  is 
hereby  ratified  and  confirmed,  viz.:  That  the  selectmen  be,  and  they 
are  hereby  authorized  (if  in  their  judgment  it  seems  advisable),  to  call 
in  the  bonds  issued  by  the  town,  amounting  to  forty-eight  thousand 
dollars,  and  to  issue  new  bonds  at  a  lower  rate  of  interest.  And  it  is 
further  voted  that  the  selectmen  be,  and  they  are  hereby,  authorized 
and  instructed  to  procure  and  cause  to  be  issued  bonds  to  an  amount 
not  exceeding  in  the  aggregate  forty-eight  thousand  dollars,  or  so  many 
as  may  be  necessary  to  redeem  said  bonded  indebtedness,  in  sums  of 
one  thousand  dollars  each,  bearing  date  April  i,  1880,  and  payable 
in  twenty  years  from  said  date,  but  redeemable  at  the  option  of  the 
town  at  any  time  after  ten  years  from  said  date,  at  a  rate  of  interest  not 
exceeding  four  and  one-half  per  cent,  per  annum,  payable  semi-annu- 
ally, to  wit,  on  the  first  day  of  October  and  April  in  each  year,  at  the 
Saybrook  National  Bank  of  Essex.  Said  selectmen  shall  advertise  to 
receive  sealed  proposals  for  the  same,  reserving  the  right  to  reject  any 
and  all  bids  which  may  not  be  considered  for  the  interest  of  the  town  ; 
and  no  proposals  at  less  than  the  par  value  of  said  bonds  shall  be  con- 
sidered by  said  selectmen.  The  proceeds  of  the  sale  of  said  bonds  shall 
be  used  for  the  redemption  and  payment  of  the  present  bonded  indebt- 
edness of  the  town,  which  outstanding  bonds  shall  be  redeemed  and  de- 
stroyed by  the  selectmen  and  a  record  made  of  the  same,  including  the 
numbers  thereof  And  it  is  further  voted  that  Edward  W.  Redfield,  treas- 
urer of  the  town,  be,  and  he  hereby  is,  authorized  and  directed  to  sign 
said  bonds,  and  keep  a  record  as  the  law  directs." 

This  meeting  proved  not  to  be  legally  called,  having  been  warned  on 
the  third  to  be  held  on  the  seventh  of  February,  which  allowed  less  than 
the  .five  days  required  by  law  between  the  warning  and  the  time  of  the 
holding  of  the  meeting. 
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On  the  25th  of  February,  1880,  the  town  gave  notice  by  publication 
in  various  newspapers  that  the  bonds  would  be  paid  at  the  office  of  the 
treasurer  on  the  ist  of  April,  1880,  and  that  interest  upon  them  would 
cease  at  that  time. 

None  of  the  agents  of  the  town  appear  to  have  had  any  knowledge 
that  there  had  been  a  mistake  in  the  issue  of  the  bonds  until  the  town 
was  informed,  after  February  25,  1880,  by  the  Chelsea  Savings  Bank,  a 
holder  of  some  of  them,  that  the  bonds  on  their  face  were  twenty-year 
bonds  and  not  redeemable  before.  The  town,  after  notice  from  the 
Chelsea  Bank,  did  not  give  notice  to  the  public  of  the  vote  of  the  town. 
All  the  bonds  issued  have  been  surrendered  and  paid  except  the  bonds 
in  suit  and  two  others  held  by  the  defendant  as  guardian  of  his  daughter. 

The  interest  coupons  on  these  bonds  have  been  paid  up  to  April  i, 
1880.  None  of  them  have  been  paid  since.  Nor  has  the  principal 
been  paid,  although  the  plaintiff  has  been  ready  to  pay  it.  The  defend- 
ant objected  on  the  trial  of  the  case  to  the  introduction  in  evidence  of 
the  records  of  the  town  directing  the  issue  of  the  bonds,  and  to  the  tes- 
timony showing  the  price  paid  by  the  defendant  for  the  bonds.  These 
objections  were  overruled  and  the  evidence  admitted. 

The  defendant  filed  a  counter-claim,  demanding  payment  of  the  cou- 
pons due  October  i,  1880,  April  i,  1881,  October  i,  1881,  and  April  i, 
1882  ;  the  plaintiffs  denied  the  defendant's  right  to  recover  upon  them. 

Upon  these  facts  the  court,  Sanford,  J.,  rendered  judgment  for  the 
plaintiffs  and  for  a  correction  of  the  bonds  by  inserting  in  them  an  op- 
tion on  the  part  of  the  plaintiffs  to  pay  them  at  the  expiration  of  ten 
years  from  their  date.     The  defendant  appealed. 

G.  G.  Sill  for  the  appellant. 

J.  Phelps  and  M.  E.  Culver  for  the  appellees. 

LooMis,  J.  It  is  not  necessary  for  us  to  consider  in  this  case  whether 
the  bonds  issued  by  the  town  are  to  be  regarded  as  negotiable  and 
therefore  protected  in  the  hands  of  a  bona  fide  holder  against  the  correc- 
tion which  the  plaintiffs  seek  to  procure.  We  may  assume  for  the  pur- 
poses of  this  case  that,  in  the  absence  of  notice  on  the  part  of  the  de- 
fendant of  the  error  claimed  by  the  plaintitfs  to  have  intervened  in  the 
printing  of  the  bonds,  the  correction  could  not  be  made. 

Starting  with  this  assumption,  the  questions  which  present  themselves 
for  consideration  are  the  following  : 

I.  Have  the  plaintiffs,  through  their  agents,  been  guilty  of  such  neg- 
ligence, either  in  the  original  execution  and  issuing  of  the  bonds,  or  in 
the  seeking  of  a  correction  of  the  error  when  discovered,  as  precludes 
them  from  the  equitable  relief  which  they  seek  ?  ' 

'  So  much  of  the  opinion  as  relates  to  this  question  will  be  considered  in 
connection  with  the  cases  infra,  page  368,  discussing  negligence  as  a  de- 
fense.— Ed. 
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2.  Did  the  first  purchaser  of  the  bonds,  and  afterward  the  purchaser 
from  him,  and  finally  the  defendant  at  the  time  of  his  purchase,  have 
such  knowledge  of  the  error  in  the  bonds,  either  actual  or  to  be  im- 
puted, as  gives  the  plaintiffs  a  right,  as  against  them,  to  the  equitable 
relief  which  they  seek  ?  ' 

3.  Was  the  error  one  of  such  a  character  that  it  can  be  corrected  by 
a  court  of  equity  ? 

4.  Supposing  the  plaintiffs  not  to  be  precluded  by  their  own  negli- 
gence from  the  relief  sought,  and  the  defendant  not  to  be  protected  by 
want  of  notice,  has  the  town  so  far  exercised  its  claimed  right  of  option 
to  call  in  the  bonds  at  the  end  of  ten  years,  as  to  stand  in  a  position  to 
assert  the  equitable  rights  which  it  claims?  ' 

These  are  the  principal  questions  in  the  case,  each  covering  some 
minor  questions  that  do  not  need  to  be  stated  separately ;  besides 
which  there  are  some  questions  made  with  regard  to  the  decree  which 
lie  wholly  outside  of  these  principal  ones  and  which,  though  not  of 
great  importance,  will  need  some  notice. 

I.  And  first — Have  the  jjlaintiffs  been  guilty  of  a  fatal  negligence  ? 
They  had  made  a  reasonable  provision  for  the  printing  of  the  bonds, 
and  for  the  printing  of  them  as  ten-twenty  bonds.  It  is  found  that  the 
town  agent  gave  to  Mr.  Walkley,  who  procured  the  printing  of  the 
bonds  for  all  the  towns,  a  written  memorandum  of  the  bonds  to  be 
printed  for  the  plaintiffs,  "which  called  for  ten-twenty  bonds  only,"  and 
that  Mr.  Walkley  delivered  this  memorandum  to  the  printing  company. 
The  plaintiffs  so  far  therefore  had  used  reasonable  care.  It  is  only  in 
the  execution  and  issuing  of  the  bonds  that  the  negligence  exists.  It  is 
found  that  none  of  the  agents  of  the  town  who  subscribed  the  bonds, 
namely,  the  first  selectman,  the  treasurer,  and  the  special  agent,  ob- 
served the  mistake,  and  that  they  were  in  fact  all  ignorant  of  it  until 
several  years  later,  when  the  Chelsea  Savings  Bank  called  their  atten- 
tion to  it.  It  is  specially  found  that  the  treasurer,  who  was  charged 
more  especially  with  the  duty  of  vigilance  in  everything  affecting  the 
finances  of  the  town,  signed  the  bonds  without  reading  them,  supposing 
that  they  were  payable  at  the  option  of  the  town  in  ten  years,  and  it 
may  be  assumed  that  none  of  the  signers  read  them,  or  read  them  with 
proper  attention.  There  is  here  unquestionably  a  reprehensible  care- 
lessness ;  a  lack  of  intelligent  attention  to  the  matter  that  must  be  re- 
garded as  not  only  unreasonable  but  culpable.  We  have  no  disposition 
to  defend,  or  even  to  excuse,  such  conduct.  The  question,  however, 
as  we  conceive,  is  not  so  much  whether  a  culpable  negligence  existed, 
as  it  is,  whether  such  negligence   should  operate  to  bar  the  plaintiffs 

'  So  much  of  the  opinion  as  relates  to  this  question  has  been  omitted. — Ed. 
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from  relief  against  this  defendant.  This  negligence  is  not  of  that  ex- 
tremest  kind  which  the  courts  sometimes  characterize  as  the  equivalent 
of  fraud.  It  was  not  recklessness  ;  it  was  mere  want  of  care.  There 
was  no  indifference  to  the  effect ;  it  was  simply  an  honest  assumption 
that  all  was  right.  It  is  to  be  classed  only  with  those  incautious  and 
unbusiness-like  acts  which  are  constantly  presenting  themselves  and 
would  not  have  been  noticed  but  for  some  mischief  that  they  have 
wrought.  Thus  a  man  carelessly  signs  a  note  for  a  thousand  dollars 
which  he  supposed  to  be  for  a  hundred  dollars.  Through  a  mistake  of 
the  scrivener  it  is  thus  written,  when  he  had  directed  that  it  be  written 
a  hundred,  and  he  signs  it  without  reading  it.  This  is  certainly  gross 
carelessness ;  but  should  it  debar  him  from  all  remedy  against  a  party 
who  receives  the  note  knowing  of  the  mistake  ?  Would  not  a  court  of 
equity  enjoin  the  holder  who  took  it  with  full  knowledge  against  its  col- 
lection ?  Would  it  be  good  in  his  hands,  in  any  court  admitting  of 
equitable  defenses,  for  more  than  a  hundred  dollars?  We  think,  there- 
fore, that  the  negligence  of  the  plaintiffs  in  the  execution  and  issuing  of 
the  bonds  was  not  of  such  a  character  as  to  preclude  all  equitable  re- 
lief against  the  present  defendant. 

But  it  is  claimed  by  the  defendant  that,  if  this  be  so,  yet  the  plaintiffs 
have  been  guilty  of  such  negligence  in  the  assertion  of  their  equitable 
rights  as  to  preclude  them  from  relief.  And  it  is  a  well-settled  rule 
that  a  party  who  discovers  some  fact  against  which  he  needs  equitable 
protection,  like  an  error  in  a  deed  or  a  judgment  rendered  against 
him  without  notice,  must  use  diligence  in  seeking  equitable  aid.  But 
this  is  required  for  the  purpose  mainly  of  protecting  other  persons 
against  loss  by  reason  of  the  unasserted  right.  If  the  records  show 
a  title  in  a  third  person,  that  third  person,  even  after  notice,  may 
convey  to  an  innocent  purchaser.  In  all  these  cases  delay  is  likely  to 
add  to  the  complication,  and  make  the  equitable  adjustment  of  rights 
more  difficult.  In  the  present  case  the  plaintiffs  with  every  day's 
delay  ran  the  risk  of  a  transfer  of  the  bonds  by  the  parties  who  held 
them  to  bona  fide  purchasers.  This  was,  however,  their  risk  and  not 
that  of  the  public  ;  certainly  not  upon  an  assumption  that  the  error 
could  not  be  corrected  against  a  holder  who  had  no  notice  of  the 
mistake.  In  this  case  the  defendant  purchased  the  bonds  in  ques- 
tion, not  only  of  a  holder  who  had  notice  of  the  mistake,  but  with 
personal  knowledge  of  it,  and  after  the  town  had  voted  to  call  in  all 
the  bonds  at  the  end  of  the  ten  years,  and  had  given  notice  by  pub- 
lication in  various  newspapers  that  the  bonds  would  be  then  paid  and 
that  interest  upon  them  would  cease  at  that  time.  Whatever  delay 
the  plaintiffs  made  after  that  time  could  not  therefore  injuriously  af- 
fect the  defendant.     They  of  course  ran  the  risk  of  a  sale  by  him  ot 
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the  bonds  to  an  innocent  purchaser  ;  but  tliat  was  wholly  their  risk ; 
it  involved  no  risk  to  him.  The  jndjlic  notice  given  by  the  plaintiffs 
of  the  payment  of  the  bonds  at  the  end  of  ten  years  was  given  on  the 
25th  of  February,  1880.  The  ten  years  expired  April  i,  1880.  The 
defendant  purchased  the  bonds  in  question  on  the  2olh  of  April, 
18S0.  The  present  suit  was  brought  in  May,  1882,  two  years  later. 
We  cannot  say  that  this  delay  was,  in  the  circumstances,  fatal  to  the 
plaintiffs'  right  to  equitable  relief.  It  was  not,  we  think,  unreason- 
able for  the  plaintiffs  to  expect  that,  after  the  notice  given,  the  holders 
of  the  bonds  would  accept  payment  without  contesting  the  matter, 
and  that  they  should  have  been  confirmed  in  that  expectation  and  so 
the  more  inclined  to  save  the  expense  of  a  law  suit,  by  the  fact  that 
forty-two  out  of  the  forty-eight  bonds  were  thus  brought  in  and  can- 
celled. 

3.  Was  the  mistake  one  of  such  a  character  that  it  can  be  corrected 
by  a  court  of  equity  ? 

It  is  claimed  by  the  counsel  for  the  defendant  that  the  mistake,  in 
such  a  case,  must  be  mutual,  and  the  cause  of  the  agreement,  and 
numerous  authorities  are  cited  in  support  of  the  proposition. 

This  rule,  within  the  limits  of  its  proper  application,  is  founded  in 
reason.  If  a  contract  is  corrected  by  a  court  of  chancery  to  make  it 
conform  to  the  intention  of  one  of  the  parties,  it  is  of  course  forcing 
a  contract  upon  the  other  party  which  he  never  intended  to  make, 
unless  his  own  intent  concurred  with  that  of  the  other  party.  But  this 
case  is  not  of  that  character  nor  governed  by  that  rule.  A  grantor 
by  mistake  embraces  in  his  deed  a  parcel  of  land  that  neither  party 
intended  to  have  conveyed.  The  grantee  sees  his  mistake,  but  does 
not  call  the  attention  of  the  grantor  to  it,  and  afterward  claims  the 
parcel  thus  accidentally  conveyed.  Or  a  person  offers  a  reward  of 
^100  for  the  detection  and  arrest  of  a  burglar,  but  by  mistake  and 
without  his  notice  it  is  printed  ^1,000.  A  man  who  knows  of  the 
mistake  arrests  the  burglar  and  claims  the  ^1,000.  In  each  of  these 
cases  the  error  is  not  mutual,  but  wholly  on  the  one  side.  What  is 
there  on  the  other?  Not  mistake,  but  fraud.  That  fraud  can  never 
stand  for  a  moment  in  a  court  of  equity.  But  suppose  the  case  to  be 
one  where,  instead  of  actual  fraud,  there  is  merely  such  knowledge, 
actual  or  imputed  by  the  law,  as  makes  it  inequitable  for  the  purchaser 
to  retain  his  advantage.  The  court  will  deal  as  summarily  with  that 
inequitable  position  of  the  party,  as  in  the  other  case  with  his  fraud. 

Kerr,  in  his  work  on  Fraud  and  Mistake,  p.  409,  after  speaking  of 
the  general  rule  that  mistakes  must  be  mutual,  says :  "  The  mistake 
of  one  party  only  is  attended  by  different  consequences,  according 
as  the  other  party  is  or  is  not  cognizant  of  the  mistake An 
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agreement  cannot  be  affected  by  the  mistake  of  either  party  in  ex- 
pressing his  intention,  of  which  the  other  party  has  no  knowledge." 
Again  he  says  on  the  same  page  :  "A  man  cannot  have  relief  on  the 
ground  of  mistake,  unless  the  party  benefited  by  the  mistake  is  disen- 
titled in  equity  and  conscience  from  retaining  the  advantage  which 
he  has  acquired."  Numerous  authorities  are  cited  in  support  of  this 
proposition  which  we  will  not  take  time  to  consider. 

It  is  however  claimed,  on  the  part  of  the  defendant,  that  the  mis- 
take must  have  been  one  that  induced  the  contract  on  the  part  of  the 
purchaser  ;  that  is  to  say,  that  the  purchaser  must  have  taken  the 
bonds  for  the  very  reason  that  they  were  twenty-year  bonds  and  not 
ten-twenty  ones.  But  it  is  obvious  that  the  hardship  attending  the 
correction  of  a  contract  is  all  the  greater  where  the  other  party  ac- 
cepted the  contract  for  the  reason  that  he  supposed  himself  to  be 
acquiring  what  the  correction  of  it  deprives  him  of.  But  supposing 
the  purchasers  of  the  bonds  in  question  had  taken  them  in  entire 
indifference  as  to  whether  they  were  twenty-year  or  ten-twenty  bonds, 
and  that  the  defendant  was  now  endeavoring  to  assert  rights  under 
them  to  which  he  had  before  been  indifferent,  would  there  be  no 
remedy  in  equity  .•*  Can  it  be  claimed  for  a  moment  that  equity, 
which  deals  with  substance  and  not  mere  form,  which  applies  reason 
and  not  mere  arbitrary  rules,  would  see  no  substantial  difference  be- 
tween the  case  of  a  party  who,  when  he  accepted  the  contract,  was 
indifferent  with  regard  to  a  known  mistake  and  so  remained,  and  one 
who,  at  first  indifferent,  was  now  trying  to  take  an  unjust  advantage 
of  the  mistake  ? 

We  conclude,  therefore,  that  there  was  nothing  in  the  nature  of  the 
mistake,  or  in  the  relation  of  the  parties  to  it,  that  should  lead  a  court 
of  equity  to  refuse  the  relief  sought. 

We  ought,  perhaps,  to  notice  a  consideration  bearing  upon  the  gen- 
eral question  of  the  plaintiffs'  equity,  which  is  urged  by  the  defend- 
ant's counsel.  They  say  that  the  plaintiffs,  in  delaying  to  bring  their 
suit  for  so  long  a  time  after  they  learned  of  the  mistake  in  the  bonds, 
were  "  watching  the  uncertain  tides  of  finance,"  and  regulating  their 
action  accordingly.  But  if  the  bonds  had  originally  been  ten-twenty 
bonds  the  plaintiffs  were  not  bound  to  call  them  in  at  the  end  of  ten 
years,  and  had  the  right  to  watch  the  money  market  and  determine 
their  action  by  its  condition  and  prospects.  They  were  not  bound 
to  publish  their  intentions  until  such  a  time  before  the  expiration  of 
the  ten  years  as  reasonable  notice  to  the  holders  of  the  bonds  would 
require.  And  in  applying  to  a  court  of  equity  for  the  correction  of 
the  bonds,  they  were  not  committing  themselves  at  all  to  the  policy 
of  calling  in  the  bonds.     They  were  simply  securing  a  right  of  option 
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which,  when  secured,  they  could  exercise  or  not,  wholly  at  their  own 
pleasure. 

There  is  no  error  in  the  judgment. 

in  this  opinion  Granger  and  Beardsley,  JJ.,  concurred.' 


EMMA  FEHLBERG  et  al.  u.  GARRETT  COSINE  et  at. 

In  the  Supreme  Court  of  Rhode  Island,  February  i8,  1888. 
[Reported  in  16  Rhode  Island  Reports  162.] 

Bills  in  equity  to  reform  a  written  contract  and  to  enjoin  actions 
at  law. 

P'ebruary  18,  1888.  Stiness,  J.  In  order  to  entitle  a  party  to  a 
decree  to  reform  a  written  instrument,  it  must  appear  that  there  has 
been  a  mutual  mistake  in  its  execution.^ 

The  rule  and  the  reasons  upon  which  it  rests  are  clearly  stated  by 
Ames,  C.J.,  in  Diman  v.  Providence,  Warren  &  Bristol  R.  R.  Co.  :^ 
*'  A  court  of  equity  has  no  power  to  alter  or  reform  an  agreement  made 
between  parties,  since  this  would  be  in  truth  a  power  to  contract  for 
them  ;  but  merely  to  correct  the  writing  executed  as  evidence  of  the 
agreement  so  as  to  make  it  express  what  the  parties  actually  agreed  to. 
It  follows  that  the  mistake  which  it  may  correct  in  such  a  writing  must 
be,  as  it  is  usually  expressed,  the  mistake  of  both  parties  to  it ;  that  is, 
such  a  mistake  in  the  draughting  of  the  writing  as  makes  it  convey  the 
intent  or  meaning  of  neither  party  to  the  contract.  If  the  court  were 
to  reform  the  writing  to  make  it  accord  with  the  intent  of  one  party 
only  to  the  agreement,  who  averred  and  proved  that  he  signed  it  as  it 
was  written  by  mistake,  when  it  exactly  expressed  the  agreement  as 
understood  by  the  other  party,  the  writing  when  so  altered  would  be 
just  as  far  from  exjjressing  the  agreement  of  the  parties  as  it  was  be- 
fore ;  and  the  court  would  have  been  engaged  in  the  singular  office,  for 
a  court  of  equity,  of  doing  right  to  one  party  at  the  expense  of  a  pre- 
cisely equal  wrong  to  the  other." 

This  case  recognizes  another  rule  of  equity,  that  where  there  has 
been  a  material  mistake  upon  one  side  the  court  may  rescind  and 

'  The  dissenting  opinions  of  Carpenter  and  Park,  C.J.,  have  been  omitted.^ 
Ed. 

'^  Bradford  v.  Romney,  30  Beav.  431  ;  Metropolitan  Counties  Society  v. 
Brown,  26  Beav.  454  ;  Nevius  v.  Dunlap,  33  N.  Y  676  ;  Lyman  v.  United  In- 
surance Co.,  17  Johns.  Rep.  373  ;  Ludington  v.  Ford,  33  Mich.  123  ;  Paulison 
■V.  Van  Iderstine,  28  N.  J.  Eq.  306. 

*  5  R.  I.  130. 
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cancel  the  agreement,  where  it  can  do  so  without  injustice  to  the  other 
party.  There  are  two  principal  classes  of  cases  in  which  this  power  of 
the  court  is  exercised.  One  includes  cases  of  executory  contracts  and 
the  like,  where  the  parties  can  be  put  in  statu  quo.  In  these  cases  the 
parlies  have  not,  in  reality,  agreed ;  their  minds  have  not  met ;  and  if 
one,  without  fault  on  his  part,  has  bound  himself  to  something  materially 
different  from  what  he  supposed  it  to  be,  which  can  be  annulled  without 
loss  or  injustice  to  the  other  side,  it  is  deemed  to  be  inequitable  to  en- 
force it.' 

Another  class  includes  cases  where  the  mistake  of  the  party  com- 
plaining has  arisen  from  the  concealment  or  withholding  of  facts  which 
the  other  party  was  bound  to  disclose,  thus  amounting  to  fraud,  actual 
or  constructive,  which  is  one  of  the  fundamental  elements  of  jurisdic- 
tion in  equity.  This  case  does  not  come  within  any  of  these  grounds 
of  relief.  This  written  instrument  cannot  be  reformed,  because  there 
was  no  mutual  mistake.  The  complainant  Fehlberg  formerly  manu- 
factured oleomargarine  in  New  Haven,  but  his  establishment  was  seized 
and  closed  upon  a  suit  for  the  alleged  infringement  of  a  patent  held  by 
a  rival  manufacturer.  He  was  then  informed  by  the  defendants,  Hoyt 
and  Ohly,  that  they  had  the  only  valid  patent  for  the  manufacture  of 
oleomargarine,  and  that  they  should  stop  everybody  who  did  not  have 
their  license.  Negotiations  followed,  which  resulted  in  the  execution  of 
the  agreement  or  license  set  forth  in  the  bill.  The  defendants  say  the 
contract  was  written  just  as  it  was  agreed  upon,  and  just  as  they  under- 
stood and  intended  it  should  be.  The  only  evidence  of  a  mutual  mis- 
take is  the  testimony  of  the  complainants  that,  unable  to  comprehend 
the  document  from  their  imperfect  knowledge  of  the  English  language, 
they  relied  on  the  defendants,  especially  on  Ohly,  who  spoke  German, 
and  were  told  it  gave  them  the  sole  and  exclusive  right  to  make  and  sell 
oleomargarine  in  Rhode  Island.  The  complainants  also  state  that  it 
was  agreed  that  they  were  to  pay  nothing  under  the  license  until  other 
manufacturers  here  had  been  stopped.  But  there  could  have  been  no 
mistake  about  these  things  on  the  part  of  the  defendants.  They  had 
bought  the  right  to  issue  licenses  under  the  Cosine  patent ;  they  were 
familiar  with  the  form  and  effect  of  licenses,  and  knew  perfectly  well  the 
terms  of  the  paper  they  gave  to  the  complainants.  If  they  stated  what 
it  is  said  they  did,  it  was  not  a  mistake  but  a  lie,  a  fraud.  There  is  no 
ground  for  reforming  the  instrument,  for  there  was  no  mutual  mistake. 
It  might  be  annulled  for  fraud,  but  we  do  not  understand  that  the  bill 
charges  fraud.     Following  a  too  common  practice,  the  bill  goes  on  with 

'  Lawrence  v.  Staiggf,  8  R.  I.  256,  10  R.  I.  5S1  ;  Harris  v.  Pepperell.  L.  R. 
5  Eq.  I  ;  Garrard  v.  Frankel,  30  Beav.  445  ;  Wright  v.  Goff,  22  Beav.  207  ; 
Spurr  V.  Benedict,  gg  Mass.  4O3  ,  Glass  v.  Hulbert,  102  Mass.  24. 
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a  sort  of  affidavit  or  narrative  of  the  tiansaction,  not  setting  out  facts  so 
much  as  the  evidence  of  facts  ;  as  if  stating  the  evidence  by  which  a  case 
is  to  be  maintained  is  the  same  thing  as  stating  the  case  itself.  The 
difficulty  with  such  a  practice  is,  that  the  court  is  frequently  at  a  loss  to 
know  what  a  complainant  means  to  state  or  charge,  and  upon  what 
ground  he  seeks  relief.  As  there  is  no  charge  of  fraud  in  this  case,  as 
we  construe  the  bill,  we  do  not  pass  upon  that  question,  and,  of  course, 
cannot  set  the  instrument  aside  on  that  ground. 

Neither  is  the  case  one  where  the  instrument  can  be  annulled  for 
the  material  mistake  of  one  party.  The  contract  has  been  partially 
executed.  For  several  years  the  complainants  have  been  manufactur- 
ing oleomargarine,  if  not  according  to  the  patent,  at  least  under  the 
license,  which  they  do  not  offer  to  give  up  or  seek  to  have  annulled. 
The  parties  cannot  be  placed  m  statu  quo  without  recompense  to  the 
defendants  for  the  time  the  license  has  run.  But  this  involves  the  whole 
question  between  the  parties,  viz.,  what  their  agreement  was,  and 
whether  anything  was  to  be  paid  until  after  other  manufacturers  had 
been  stopped.  The  contract  says  nothing  about  this,  but  the  complain- 
ants say  this  was  a  part  of  the  agreement.  If  so,  we  do  not  think  it 
was  an  innocent  omission,  nor  a  misapprehension  as  to  the  effect  of  the 
paper,  but  simple  deceit.  If  there  was  fraud,  the  contract  cannot  be 
enforced ;  if  there  was  no  fraud,  and  there  is  no  proof  of  mutual  mis- 
take, the  complainants  must  abide  by  a  contract  improvidently  made. 
The  proper  form  for  trying  the  question  of  fraud,  since  it  is  not  charged 
here,  is  in  the  actions  at  law  brought  to  recover  the  money  due  under 
the  contract,  and  for  that  reason  the  prosecution  of  the  suits  ought  not 
to  be  enjoined. 

Bills  dismissed  with  costs,  but  without  prejudice  to  the  suits  at  law. 

Benjamin  F.  Thurston  dN  Frederick  Rueckert  for  complainants. 

Edgar  /  Phillips,  Herbert  B.  Wood  6-  William  Fitch  for  re- 
spondents. 


KEISTER  ET  AL.  V.  MYERS. 

In  the  Supreme  Court  of  Indiana,  May  Term,  1888. 

^Reported  in  115  Indiana  Reports  312.] 

From  the  Fulton  Circuit  Court. 

M.  R.  Smith,  E.  Myers,  and  E.  P.  Ferris  for  appellants. 

J.  Rowley  and  M.  A.  Baker  for  appellee. 

Mitchell,  C.  J.  It  is  charged  in  a  complaint  by  Elizabeth  Myers 
against  Keister  and  wife  that  the  defendants  agreed  to  execute  a  mort- 
gage conveying  the  whole  of  a  certain  tract  of  land  in  Fulton   County^ 
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containing  forty-three  and  a  fraction  acres,  as  security  for  a  debt  of  five 
hundred  dollars,  evidenced  by  a  promissory  note,  payable  by  Keister  to 
Margaret  Paffenberger,  with  interest. 

It  is  alleged  that  notwithstanding  the  agreement  to  convey  the  entire 
tract  as  a  security,  and  that  both  parties  intended  at  the  time  the  mort- 
gage was  signed  and  delivered  that  it  should  include  the  whole,  yet,  by 
a  mistake  of  the  scrivener,  the  description  of  the  land  mortgaged  was  so 
written  that  only  an  undivided  one-third  of  the  tract  was  covered  by  the 
mortgage,  and  that  the  mistake  was  not  discovered  until  after  the  note 
had  been  assigned  by  the  payee,  by  written  endorsement  thereon,  to  the 
plaintiff.  Prayer  for  judgment  on  the  note,  and  that  the  mortgage  be 
reformed  and  foreclosed. 

The  court  sustained  a  demurrer  to  the  complaint,  after  which  the 
plaintiff,  with  leave,  and  without  objection,  filed  what  purports  to  be 
an  amendment  to  the  complaint.  The  amendment  consisted  of  a  sep- 
arate written  statement  to  the  effect  that  certain  designated  words  were 
to  be  stricken  out  of  the  complaint  to  which  the  demurrer  had  been 
sustained  and  certain  other  words  inserted  in  their  stead. 

The  defendants  first  demurred  to  the  amendment  and  afterward  to 
the  complaint  as  amended.  Both  denmrrers  were  in  turn  overruled, 
after  which  the  defendants  answered  by  a  general  denial,  and  upon  the 
issue  thus  made  the  court  found  for  the  plaintiff. 

Without  seeming  to  sanction  the  anomalous  method  of  amending  a 
pleading  adopted  by  the  plaintiff,  since  the  amendment  was  allowed  by 
the  court  and  treated  as  valid  by  the  defendant,  the  case  will  not  be  re- 
versed here  because  of  the  novel  manner  in  which  the  amendment  was 
brought  about. 

The  appellants  contend,  however,  that  the  complaint  is  insufficient 
to  warrant  the  reformation  of  the  mortgage,  because  it  does  not  show 
the  mutuality  of  the  mistake  complained  of  within  the  rulings  in  Allen 
V.  Anderson,'  Baldwin  v.  Kerlin,*  and  cases  of  that  class. 

As  has  been  seen,  it  was  averred  in  the  complaint  that  the  mort- 
gagors agreed  to  convey  the  whole  tract  as  a  security  for  the  debt,  and 
both  parties  intended  at  the  time  the  transaction  was  consummated 
that  the  entire  tract  should  be  included  in  the  mortgage,  but  by  mistake 
of  the  scrivener,  who  presumably  acted  for  both,  the  description  was  so 
written  as  to  cover  only  the  undivided  one-third.  This  sufficiently  dis- 
closed a  mutual  mistake  within  the  rulings  in  Baker  v.  Pyatt  ^  and  Mc- 
Casland  v.  ^tna  Life  Ins.  Co.,*  in  which  what  we  regard  as  the  better 
rule  governing  the  subject  under  consideration  is  enunciated. 

It  was  not  necessary,  in  order  to  warrant  a  reformation  of  the  mort- 

'44  Ind.  395.  '46  Ind.  426. 

*io8  Ind.  61.  *J08  Ind.  130. 
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gage,  that  the  mortgagee  should  have  been  made  a  party.  After  she 
had  assigned  the  note  by  endorsement  thereon  she  was  neither  a  neces- 
sary nor  a  proper  party  to  the  suit,  since,  so  far  as  appears,  all  her  in- 
terest in  the  note  and  mortgage  had  passed  by  the  endorsement  of  the 
note  to  her  assignee. 

Courts  of  chancery  lend  their  aid  for  the  correction  of  mistakes  in 
written  instruments,  to  the  original  parties  thereto,  and  to  all  those 
claiming  under  them  in  privity." 

As  a  matter  of  course,  an  instrument  cannot  be  corrected  without 
affording  parties  whose  rights  are  to  be  affected,  or  whose  obligations 
are  to  be  enlarged  by  the  reformation,  an  opportunity  to  be  heard." 

The  remaining  question  is  whether  or  not  the  finding  of  the  court 
that  the  mortgage  ought  to  be  reformed  is  sustained  by  the  evidence. 

There  is  no  dispute  but  that  the  mortgagee  loaned  the  money,  the 
repayment  of  which  was  secured  by  the  mortgage  in  suit  upon  the  ex- 
press agreement  that  she  was  to  have  a  mortgage  upon  the  forty-acre 
tract,  as  it  was  called,  upon  which  the  mortgagors  resided.  Keister 
held  the  title  to  the  land  by  two  deeds,  one  from  Sophia  I^ucas  and  her 
husband,  which  conveyed  the  undivided  one-third,  the  other  from  Sophia 
Lucas,  administratrix  of  the  estate  of  Isaiah  M.  Carter,  conveying  the 
undivided  two-thirds.  When  the  parlies  went  to  the  scrivener  to  have 
the  mortgage  prepared  Keister  took  with  him  the  deed  from  Mrs. 
Lucas  and  her  husband,  which  conveyed  the  undivided  one-third  only, 
and  the  scrivener  followed  the  description  as  it  was  written  in  that 
deed. 

The  latter  testified  that  he  read  the  mortgage  over  in  the  hearing  of 
the  parties,  and  that  no  objection  was  made  to  the  description.  The 
mortgagee  accepted  the  mortgage,  and  delivered  the  money  without 
having  observed  or  understood  that  the  mortgage  covered  only  the 
undivided  one-third.  She  supposed  that  it  was  made  in  accordance 
with  the  agreement.  The  mortgagors  did  not  testify  one  way  or  the 
other. 

The  point  of  the  argument  on  appellants'  behalf  is  that  the  evidence 
entirely  fails  to  show  that  the  mortgagors  were  mistaken.  On  the  con- 
trary, it  is  said  the  evidence  shows  that  they  were  not  mistaken,  but  that 
in  delivering  the  mortgage  upon  the  undivided  one-third  of  the  land 
they  did  precisely  what  they  intended. 

This  argument  proves  too  much,  and,  therefore,  it  proves  nothing. 
Without  denying  that  they  agreed  to  give  a  mortgage  covering  the  en- 
tire tract,  and  that  they  received  the  mortgagee's  money  with  knowledge 
that  she  intended  to  take,  and  supposed  she  was  receiving,  a  mortgage 

'  East  1'.  Peden,  io8  Ind.  92,  and  cases  cited. 
'^  Durham  z:  Bischof,  47  Ind.  211. 
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corresponding  with  the  agreement,  the  appellants  say  they  intentionally 
delivered  her  a  mortgage  which  only  covered  the  undivided  one-third  of 
the  land. 

A  party  who  admits  that  an  instrument  which  a  court  of  equity  is 
asked  to  reform  does  not  set  forth  the  agreement  as  it  was  actually 
made,  and  as  the  other  party  believed  it  did,  will  not  be  heard  to  say 
that  he  intentionally  brought  about,  or  silently  acquiesced  in  the  dis- 
crepancy between  the  instrument  and  the  agreement  as  made.' 

This  will  be  regarded  as  an  attempt  merely  to  shift  his  position  from 
that  of  one  laboring  under  an  innocent  mistake  to  that  of  a  person  de- 
liberately intending  to  perpetrate  a  fraud.  No  advantage  can  be 
gained  in  a  court  of  conscience  by  attempting  such  a  change.  A  court 
of  equity  will  not  permit  one  party  to  take  advantage  and  enjoy  the 
benefit  of  the  ignorance  or  mistake,  either  of  law  or  fact,  of  the  other, 
which  he  knew  of  and  did  not  correct." 

It  cannot  be  said  as  a  matter  of  law  that  a  party  who  accepts  a  mort- 
gage with  a  wrong  description,  such  as  that  contained  in  the  instrument 
under  consideration,  is  guilty  of  such  negligence  as  to  forfeit  all  right  to 
relief  in  a  court  of  chancery,^ 

There  was  no  error.     The  judgment  is  affirmed,  with  costs. 


FRANK  L.  PALMER  and  Others  v.  THE  HARTFORD  FIRE 
INSURANCE  CO. 

In  the  Supreme  Court  of  Connecticut,  February  ii,   1887. 
\Repo7-ted  in  54  ConnectictU  Reports  488.] 

Suit  for  the  reformation  of  a  policy  of  fire  insurance  and  for  the  re- 
covery of  the  amount  due  on  the  policy  when  reformed  ;  brought  to 
the  Superior  Court  in  New  London   County.* 

The  defendant  demurred  to  the  complaint,  assigning  the  following 
grounds  of  demurrer  : 

1.  Upon  the  facts  stated  in  the  complaint,  the  plaintiffs  are  not  en- 
titled to  the  relief  sought. 

2.  The  complaint  does  not  aver  that  there  was  a  mutual  mistake  be- 
tween the  parties  as  to  the  terms  of  the  policy  of  insurance,  or  any 
agreement  between  them  as  to  the  specific  terms  of  the  new  policy. 

3.  The  plaintiffs  were  guilty  of  gross  laches  in  not  examining  their 

'  Roszell  V.  Roszell,  log  Ind.  354. 

^  Hollingsworth  v.  Stone,  go  Ind.  244;  2  Pom.  Eq.  Jur.,  §  B47. 
^Morrison  v.  Collier,  yg  Ind.  417;  Baker  z/.  P\'att,  supra. 
*  A  portion  of  the  statement  of  facts  has  been  omitted. — Ed. 
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policy,  and  thereupon  notifying  the  defendant  of  their  claim,  so  that  the 
defendant  might,  before  any  loss,  have  exercised  its  right  of  rescission. 

The  court,  Torrance,  J.,  sustained  the  demurrer  and  rendered  judg- 
ment for  the  defendant.     The  plaintiffs  appealed. 

S.  Lucas  for  the  appellants. 

//.  C.  Robinson  and  C.  E.  Perkins  for  the  appellees, 

Pardee,  J.  The  complaint  in  this  case  is  in  effect  as  follows  :  Prior 
to  May  15th,  1884,  the  defendant  had  issued  to  the  plaintiffs  a  policy  of 
insurance  against  loss  by  fire  upon  merchandise  ;  on  that  day  it  ex- 
pired ;  on  that  day  the  defendant  proposed  to  them  to  renew  the  in- 
surance upon  the  terms  and  conditions  of  the  expiring  policy  ;  the 
plaintiffs  accepted  the  proposition ;  the  defendant  wrote  a  policy,  de- 
livered it  to,  and  received  the  premium  from  the  plaintiffs  ;  they,  rely- 
ing upon  the  fidelity  of  the  defendant  to  its  promise,  and  supposing 
the  last  written  policy  to  contain  the  same  stipulations  and  conditions 
as  were  in  the  first,  omitted  to  read  it.  The  merchandise  was  damaged 
by  fire  on  August  17th,  1884  ;  subsequently  the  plaintiffs  for  the  first 
time  discovered  that  the  last  policy  contained  this  condition,  which  was 
not  in  the  first :  **  Co-insurance  clause.  If  the  value  of  the  property 
at  the  time  of  any  fire  shall  be  greater  than  the  amount  of  the  insur- 
ance thereon,  the  insurer  shall  be  considered  as  coinsurer  for  such  ex- 
cess, and  all  losses  shall  be  adjusted  accordingly."  In  this  respect  the 
last  policy  materially  differs  from  the  first.  The  plaintiffs  would  not 
have  accepted  the  policy  and  paid  the  premium  if  they  had  known  that 
it  contained  this  clause  ;  and  if  the  defendant  had  notified  them  of  its 
refusal  to  perform  its  agreement,  they  could  and  would  have  obtained 
elsewhere,  at  the  same  price,  the  desired  insurance  upon  the  stipulated 
terms.  The  defendant  refuses  either  to  correct  the  policy  or  perform 
the  agreement.  The  plaintiffs  ask  that  the  policy  may  be  reformed  so 
as  to  express  the  agreement,  and  that  the  defendant  be  compelled 
to  perform  the  agreement  and  pay  the  indemnity  promised  by  it. 
The  defendant  answers  by  demurrer,  assigning  therefor  the  following 
reasons  :  "That  upon  the  facts  stated  the  plaintiffs  are  not  entitled  to 
the  relief  sought ;  that  the  complaint  does  not  aver  that  there  was  a 
mutual  mistake  between  the  parties  as  to  the  terms  of  the  policy  or  as 
to  the  agreement  for  one  ;  and  that  the  plaintiffs  were  guilty  of  gross 
laches  in  not  reading  the  policy,  and  in  not  notifying  the  defendant  of 
their  claim,  so  that  it  might  have  exercised  its  right  of  rescission  before 
loss. 

The  Superior  Court  held  the  complaint  to  be  insufficient.     The  plain- 
tiffs appeal,  assigning  the  following  reasons  : 

I.  The  court  erred  and  mistook  the  law  in  rendering  judgment  in 
favor  of  the  defendant  to  recover  costs. 
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2.  In  not  holding  that  the  plaintiffs  were  entitled  to  recover  at  least 
the  amount  of  loss  covered  by  the  policy,  as  delivered  to  the  plaintiffs 
by  the  defendant. 

3.  In  holding  that  upon  the  facts  stated  in  the  complaint  the  plain- 
tiffs were  not  entitled  to  the  relief  sought. 

4.  In  holding  that  the  plaintiffs  should  have  averred  in  their  com- 
plaint that  there  was  a  mutual  mistake  between  the  plaintiffs  and  de- 
fendant as  to  the  terms  of  said  policy, 

5.  In  holding  that  there  was  no  allegation  in  the  plaintiffs'  com- 
plaint of  an  agreement  between  the  parties  as  to  the  specific  terms  of 
the  new  policy  that  was  to  be  issued. 

6.  In  not  holding  that,  as  the  defendant  had  agreed  to  renew  said 
insurance  on  the  same  terms  and  conditions  as  stated  in  the  old  policy, 
for  the  same  premium,  and  issue  a  policy  therefor,  it  was  immaterial 
under  the  circumstances  in  this  case  whether  the  failure  to  perform  said 
agreement  on  the  part  of  the  defendant  was  by  mistake  or  design. 

7.  In  holding  that  the  plaintiffs  were  guilty  of  such  gross  laches  in 
not  examining  the  new  policy  that  they  are  not  entitled  to  relief,  and 
in  holding  that  the  defendant  was  excused  in  the  performance  of  its 
contract  because  the  plaintiffs  did  not  detect  its  omission  to  deliver 
such  a  policy  to  the  plaintiffs  as  it  agreed  to  till  after  the  fire.' 

8.  In  holding  that  it  was  the  duty  of  the  plaintiffs  to  detect,  and 
notify  the  defendant  of,  an  alteration  which  the  defendant  made,  and  in 
the  very  nature  of  the  case  must  have  had  knowledge  of,  to  wit,  the 
changes  in  the  terms  and  conditions  of  the  new  policy  from  those  in 
the  old. 

9.  In  not  holding  that  the  plaintiffs  were  entitled  to  a  correction  of 
said  last-named  policy  in  the  manner  sought,  and  to  specific  perform- 
ance of  the  agreement  stated  in  paragraph  ten,  and  to  judgment  for 
the  amount  that  would  be  due  by  said  policy,  when  corrected,  by  reason 
of  said  loss  by  said  fire. 

For  the  purpose  of  testing  the  sufficiency  of  the  pleadings  we  are  to 
assume  that  the  defendant  admits  that  an  agreement  between  it  and 
the  plaintiffs  for  indemnity  against  loss  by  fire,  containing  every  stipu- 
lation and  condition  which  should  enter  into  or  affect  it,  was  reduced  to 
writing,  and  that  the  defendant  agreed  to  make  and  sign  a  copy  thereof, 
except  as  to  the  dates  of  commencement  and  termination  of  risk,  and 
deliver  the  same  to  the  plaintiffs  ;  that  it  wrote  and  signed  a  policy  of 
insurance,  and  delivered  it  to  the  plaintiffs  as  and  for  a  performance 
of  its  promise,  and  received  the  stipulated  premium,  without  notice  to 

^  So  much  of  the  case  as  relates  to  this  question  should  be  considered  in  con- 
nection with  the  cases  i?i/ra,  page  36S,  discussing  negligence  as  a  defense. — Ed. 
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them  tliat  an  important  and  variant  condition  had  been  added  to  those 
contained  in  the  first  written  agreement  ;  and  that  the  jjlaintiffs,  trust- 
ing to  the  defen<lant's  fidelity  to  its  undertaking,  omitted  to  examine 
the  poUcy  for  the  purpose  of  discovering  variances  from  the  written 
draft,  and  did  not  in  fact  discover  the  variance  until  after  damage  to 
the  property  for  which  indemnity  had  been  sought. 

The  presence  of  the  variant  clause  in  the  delivered  instrument  is  of 
necessity  due  either  to  intention  or  mistake  upon  the  part  of  the  de- 
fendant. To  attribute  it  to  the  former  is  to  charge  constructive  fraud 
at  least ;  and  inasmuch  as  the  plaintiffs  have  not  charged  this  specifi- 
cally, if  we  accede  to  the  rule  of  law  invoked  by  the  defendant,  that 
unless  fraud  is  so  charged  it  is  excluded  from  the  case,  there  remains 
the  other  and  only  possibility,  namely,  mistake  ;  and  upon  a  fair  inter- 
pretation of  the  allegation,  this,  the  only  possible  legal  meaning,  is  to 
be  attributed  to  it,  namely,  that  the  writing,  which  by  the  agreement 
of  the  parties  should  have  been  a  copy  of  a  previously  written  draft, 
did  in  fact  contain  a  variant  and  material  clause,  which  neither  of  them 
desired  or  intended  that  it  should  contain,  and  which  neither  party- 
would  knowingly  have  permitted  to  be  in  it.  This  meaning  the  de- 
fendant should  have  found  therein,  and  to  it  made  answer. 

That  it  is  a  most  frequent  and  useful  office  of  a  court  of  equity  to  re- 
form written  contracts,  and  make  them  conform  to  the  verbal  agreement 
or  written  draft  which  of  necessity  precedes  them,  is  in  the  knowledge 
of  all,  and  it  is  sufficiently  accurate  to  say  that  no  writing  is  beyond  its 
reach  if  the  prayer  for  relief  is  presented  in  due  season  and  supported 
by  convincing  evidence.  Of  course  the  presumption  in  favor  of  the 
written  over  the  spoken  agreement  is  almost  resistless  ;  and  the  court 
has  wearied  itself  in  declaring  that  such  prayers  must  be  supported  by- 
overwhelming  evidence  or  be  denied.  But  in  the  case  at  bar  the  de- 
fendant volunteers  to  lift  this  burden  from  the  plaintiffs,  and  upon  the 
pleadings  admits  that  the  delivered  policy  is  materially  variant  from  the 
precedent  written  draft  agreed  upon. 

There  are  many  precedents  for  the  reformation  of  policies  of  insur- 
ance in  cases  where  the  insured  has  held  the  policy  until  after  a  loss  in 
silence  and  in  ignorance  of  the  necessity  for  such  reformation — ignor- 
ance because  of  the  omission  to  read  the  policy  or  of  a  careless  read- 
ing.    A  few  are  cited.' 

It  is  a  matter  of  common  knowledge  that  a  policy  of  insurance 
against  fire  at  the  present  day  is  a  lengthy  contract,  which,  after  specifying 
the  main  things,  namely,  the  subject,  its  location,  the  owner,  the  amount, 
the  time  and  the  price,  embodies  very  many  stipulations  and  conditions 
for  the  protection  of  the  underwriter.  If  a  person  desiring  indemnity 
'  The  citation  of  cases  has  been  omitted. — Ed. 
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against  loss  applies  to  the  underwriter  and  states  the  main  things  above 
enumerated,  and  says  no  more,  he  has  knowledge  that  he  has  asked  for 
and  will  receive  a  contract  which,  in  addition  to  those,  will  contain 
many  limiting  conditions  in  behalf  of  the  party  executing  it ;  and  when 
he  receives  the  policy  he  cannot  avoid  seeing  and  knowing  that  there 
are  many  more  stipulations  in  it  than  were  covered  by  his  verbal  re- 
quest. It  may  well  be  that  a  due  regard  for  the  rights  of  others  re- 
quires him  to  examine  those  stipulations,  and  express  a  timely  dissent, 
or  be  held  to  an  acceptance  thereof.  Nothing  which  has  previously 
transpired  between  him  and  the  underwriter  furnishes  justification  for 
omission  to  read  them.  The  underwriter  has  not  invited  his  confidence 
by  any  promise  as  to  what  the  writing  shall  contain  or  omit. 

But  if  the  underwriter  solicits  a  person  to  purchase  of  him  indemnity 
against  loss  by  fire,  and  if  they  unite  in  making  a  written  draft  of  all 
the  terms,  conditions  and  stipulations  which  are  to  become  a  part  of  or 
in  any  way  affect  the  contract,  and  if  the  underwriter  promises  to  make 
and  sign  a  copy  thereof,  and  deliver  it  as  the  evidence  of  the  terms  of 
his  undertaking,  and  if  a  material  and  variant  condition  is  by  mistake 
inserted,  and  the  variant  contract  is  delivered,  and  the  stipulated  pre- 
mium is  received  and  retained,  the  court  will  not  hear  the  claim  that 
he  is  entitled  to  the  benefit  of  the  variant  condition,  where  the  other 
party  had  neither  actual  nor  imputed  knowledge  of  t'he  change.  In  his 
promise  to  make  and  deliver  an  accurate  copy,  there  is  justification 
before  the  law  for  the  omission  of  the  other  party  to  examine  the  paper 
delivered,  and  for  his  assumption  that  there  is  no  designed  variance. 
A  man  is  not  for  his  pecuniary  advantage  to  impute  it  to  another  as 
gross  negligence,  that  the  other  trusted  to  his  fidelity  to  a  promise  of 
that  character. 

The  rule  of  law  that  no  person  shall  be  permitted  to  deliver  himself 
from  contract  obligations  by  saying  that  he  did  not  read  what  he  signed 
or  accepted  is  subject  to  this  limitation,  namely,  that  it  is  not  to  be 
applied  in  behalf  of  any  person  who  by  word  or  act  has  nduced  the 
omission  to  read.  The  defendant  has  brought  to  our  notice  a  few  of 
the  many  cases  in  which  the  rule  has  been  plainly  declared ;  but  we 
think  that  in  few  or  none  of  these  did  the  party  seeking  to  enforce  it 
subject  himself  to  this  limitation. 

There  was  in  the  first  written  draft  agreed  upon  by  the  plaintiffs  and 
defendant  the  contract  between  them  ;  in  all  its  terms  and  conditions 
it  became  and  has  hitherto  continued  to  be  operative.  The  draft  of 
another  and  variant  one  has  not  annulled  or  affected  it,  because  the  last 
has  not  in  the  eye  of  the  law  been  accepted  by  or  become  obligatory 
upon  the  plaintiffs.  That  contract  the  defendant  had  the  right  to  re- 
scind— a  right  which  it  has  possessed  in  its  fullest  measure  because  it 
21 
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was  not  aflfected  by  the  delivery  of  the  variant  one,  not  accepted  by  the 
plaintiffs;  and  if,  because  of  its  own  negligence  in  omitting  to  execute 
and  deliver  a  true  copy  of  the  original  agreement,  it  resulted  that  it 
was  induced  to  refrain  from  exercising  its  right  of  rescission,  it  must  ac- 
cept the  consequences  rather  than  cast  the  burden    upon    the  plaintiffs. 

There  is  error  in  the  judgment  complained  of,  and  it  is  reversed. 

In  this  opinion  the  other  judges  concurred. 


MARY  CLEGHORN,  Appellant,  v.  JOSEPH  O.  ZUMWALT, 

Respondent. 

In  the  Supreme  Court  of  California,  February  25,  1890. 

\_Reported  in  83  California  Reports  155.] 

Appeal  from  a  judgment  of  the  Superior  Court  of  Colusa  County. 

The  facts  are  stated  in  the  opinion  of  the  court. 

John  C.  Devel  and  Oliver  P.  Evans  for  appellant. 

Richard  Bayne  for  respondent. 

Fox,  J.  Action  to  reform  a  deed.  Judgment  for  defendant,  and 
plaintiff  appeals.     The  case  comes  up  on  the  judgment-roll. 

It  appears  from  the  findings  that  in  October,  1885,  Mary  Cleghorn, 
then  a  minor,  was  the  owner  of  an  undivided  one-tenth  interest  in  the 
northwest  quarter  of  section  11,  township  18  north,  range  6  west,  Mount 
Diablo  meridian,  which  she  had  inherited  from  her  father  ;  that  upon 
the  death  of  her  father  a  one-half  interest  in  said  land  passed  to  her 
mother,  who  had  also  died  in  October,  1885  ;  that  in  the  course  of  set- 
tlement of  the  estate  of  the  mother,  and  on  the  eighth  day  of  May, 
1886,  the  said  one-half  interest  so  held  by  the  mother  was,  by  an  order 
of  the  probate  court  duly  given  and  made,  set  apart  to  and  declared  to 
be  the  property  of  said  Mary,  but  she  was  then  advised  by  her  counsel 
that  this  order  only  gave  her  the  use  of  the  property  during  her 
minority,  and  that  upon  her  becoming  of  age  her  brothers  and  sisters 
would  take  each  a  one-fifth  interest  therein,  the  same  as  they  had  done 
in  her  father's  estate,  leaving  one-fifth  to  her,  thus  vesting  in  her  at  her 
majority  two  undivided  tenths,  or  one  undivided  fifth  of  the  whole  title 
to  the  tract. 

The  court  finds  that  this — the  one-fifth  interest — is  what  she  and  the 
defendant  both  supposed  she  owned,  when  in  November,  1887,  she 
being  then  of  lawful  age,  defendant  agreed  with  her  to  purchase  her 
interest  in  the  tract,  and  pay  her  five  hundred  dollars  therefor,  which 
price  the  court  finds  was  the  value  of  an  undivided  one-fifth  of  the 
tract.     The  court  further  finds  that  subsequently,  and  before  the  deed 
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was  executed,  upon  examination  of  an  abstract  of  title,  defendant 
was  informed  by  his  attorney  and  at  the  time  of  the  execution  and 
deliveiy  of  the  deed  and  payment  of  the  money  knew  that  the  interest 
of  plaintitf  in  the  tract  was  three-fifths  instead  of  one-fifth,  but  did  not 
disclose  the  fact  to  plaintiff.  The  deed  was  in  a  form  that  conveyed 
all  her  interest,  whatever  it  might  be.  The  relief  sought  is  to  so  reform 
the  deed  that  it  shall  convey  an  undivided  one-fifth,  as  both  parties 
expected  it  would  and  intended  it  should  at  the  time  the  bargain  was 
made  for  it  and  the  price  was  fixed,  and  as  one  of  them  believed  it  did 
when  it  was  made. 

The  granting  of  this  relief  is  resisted,  not  on  the  ground  that  it  would 
be  inequitable,  or  would  not  make  the  deed  conform  to  the  purchase  as 
actually  made,  but  on  the  technical  ground  that  at  the  time  of  the 
actual  execution  and  delivery  of  the  deed  there  was  not  a  mutual  mis- 
take of  fact  as  to  what  it  conveyed. 

While  from  its  full  finding  of  facts  the  court  below  seems  to  have 
been  fully  impressed  with  the  equity  of  plaintiff's  case,  it  seems  to  have 
thought  the  point  made  by  the  defense  to  have  been  well  taken,  for  it 
finds,  as  conclusion  of  law,  that  "  under  the  complaint  as  it  now  stands 
said  plaintiff  is  not  entitled  to  the  relief  prayed  for,"  and  judgment  is 
entered  for  defendant. 

In  this  we  think  the  court  erred.  There  is  no  doubt  whatever  that  at 
the  time  the  minds  of  the  parties  met  and  the  bargain  was  actually  made, 
the  mistake  was  mutual.  Both  then  understood  and  believed  that  what 
the  one  was  selling  and  the  other  was  buying  was  the  undivided  one-fifth, 
and  the  price  was  fixed  on  that  basis.  The  execution  and  delivery  of  the 
deed  afterward  was  but  the  carrying  into  effect  of  the  agreement  already 
made.  The  mistake  relates  to  the  time  of  the  agreement,  not  merely 
to  the  time  of  the  carrying  of  the  agreement  into  effect.  But  even  if 
it  be  held  that  the  cause  of  action  must  relate  solely  to  the  condition 
and  understanding  of  the  parties  at  the  time  of  the  execution  and 
delivery  of  the  deed,  the  case  is  one  which  comes  within  the  provisions 
of  section  3399  of  the  Civil  Code,  and  entitles  the  plaintiff  to  the  relief 
demanded.     That  section  reads  : 

"  When,  through  fraud  or  a  mutual  mistake  of  the  parties,  or  a  mis- 
take of  one  party,  which  the  other  at  the  time  knew  or  suspected,  a 
written  contract  does  not  truly  express  the  intention  of  the  parties,  it 
may  be  revised  on  the  application  of  a  party  aggrieved  so  as  to  express 
that  intention,  so  far  as  it  can  be  done  without  prejudice  to  rights 
acquired  by  third  persons,  in  good  faith  and  for  value." 

Here  no  question  of  the  rights  of  third  persons  is  involved,  and  the 
court  in  effect  finds  that  at  the  time  of  the  execution  and  delivery  of 
the  deed  the  defendant  knew  that  the  plaintift"  believed  she  was  the 
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owner  of  only  an  undivided  one-fifth,  and  she  was  not  informed  by  the 
defendant  or  any  one  else  to  the  contrary  until  after  the  execution  of 
said  deed.  The  allegations  of  the  complaint  are  ample  to  cover  either 
"  mutual  mistake  "  or  "  mistake  of  one  party  which  the  other  at  the  time 
knew  and  sus|)ected,"  and  to  entitle  the  plaintiff  to  the  relief  provided 
for  in  the  section  quoted. 

Judgment  reversed  and  case  remanded,  with  instructions  to  the  court 
below  to  enter  judgment  on  the  findings  in  favor  of  plaintiff,  as  prayed 
in  her  complaint. 

Paterson,  J.,  and  Works,  J.,  concurred. 


FRANKLIN  H.  GOULD  v.  WILLIAM  H,  EMERSON. 

In  the  Supreme  Judicial  Court  of  Massachusetts, 
January  ii,  1S94. 

[Reportedin  \bo Massachusetts  Reports  438.] 

Bill  in  equity,  filed  in  the  Superior  Court,  for  the  correction  of  a 
mistake  made  in  settling  the  accounts  of  a  partnership  between  the 
parties  for  the  surrender  and  cancellation  of  a  promissory  note  given  in 
pursuance  of  such  settlement,  and  for  the  payment  of  the  sum  found 
due  to  the  plaintiff  upon  the  taking  of  an  account.  Hearing  before 
Hopkins,  J,,  who  ordered  a  decree  for  the  plaintiff,  from  which  the  de- 
fendant appealed  to  this  court ;  and  the  judge,  at  the  defendant's 
request,  reported  the  facts  found  by  him  material  to  the  decree,  which 
sufficiently  appear  in  the  opinion. 

Z,  LeB.  Holmes  for  the  defendant, 

H. /.  Fuller  for  the  plaintiff, 

Allen,  J.  There  was  a  plain  mistake  in  the  giving  of  the  note  for 
$10,000  to  the  defendant.  It  should  have  been  for  only  $5,000.  There 
was  no  fraud,  but  it  was  a  case  of  mutual  mistake  as  to  the  manner  of 
carrying  out  what  had  been  settled  and  agreed  on.  Upon  dissolving  the 
partnership  between  the  plaintiff  and  the  defendant,  the  plaintiff  was  to 
take  the  goods  on  hand  and  pay  the  defendant  for  his  interest  therein. 
The  value  of  the  goods  was  fixed  at  $16,000,  and  the  plaintiff  gave  to 
the  defendant  his  note  for  $8,000,  and  this  has  been  paid.  There  was 
no  mistake  as  to  this.  But  the  plaintiff  had  withdrawn  from  the  funds 
of  the  firm  $to,ooo  more  than  the  defendant  had,  and  to  make  this 
right  between  the  parties  the  plaintiff  would  have  to  restore  the  $10,000 
to  the  firm,  or  pay  the  defendant  for  his  share  thereof,  which  would  be 
$5,000,  Instead  of  doing  this,  by  sheer  inadvertence  or  ignorance  of 
what  is  plain  when  you  come  to  look  at  it  carefully,  the  plaintiff  gave 
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his  note  for  $10,000  to  the  defendant.  This  gave  to  the  defendant  the 
whole  of  a  sum  which  belonged  to  the  firm,  and  which  he  was  entitled 
to  only  one-half  of.  The  mistake,  though  gross,  was  mutual  and  inno- 
cent ;  and  the  plaintiff  at  any  time  upon  discovering  it  might  have  had 
a  bill  in  equity  for  reUef  against  it.'  And  though  the  contract  has  been 
executed,  a  court  of  equity  may  grant  relief,  and  decree  repayment  of 
money  so  paid  by  mistake." 

The  defendant  relies  on  the  Statute  of  Limitations.  The  bill  was 
brought  January  28,  1893.  One  payment  of  $500  on  the  principal  of 
the  note  was  made  more  than  six  years  before  that  date,  but  that  pay- 
ment should  be  applied  on  the  sum  rightfully  due  to  the  defendant. 
One  payment  of  $300  for  interest  was  made  more  than  six  years  be- 
fore that  date,  and  $150  of  this  would  properly  be  appropriated  to  the 
interest  on  the  sum  rightfully  due  as  principal.  This  leaves  only  $150 
to  be  affected  by  the  question  of  the  Statute  of  Limitations.  Where  a 
mistake  in  paying  money  is  to  be  corrected  by  a  court  of  equity,  the 
Statute  of  Limitations  does  not  begin  to  run  until  the  time  when  the 
mistake  was  discovered,  or  at  any  rate  till  the  time  when  by  the  use  of 
due  diligence  it  ought  to  have  been  discovered.  It  was  not  in  fact  dis- 
covered till  about  November  i,  1892,  and  on  the  facts  which  are  found 
in  the  report  of  the  case  no  earlier  date  can  be  fixed  for  the  commence- 
ment of  the  time  of  the  running  of  the  statute.' 

The  defendant  also  relies  on  the  defense  of  laches,  but  the  justice  of 
the  Superior  Court  who  heard  the  case  and  saw  the  parties  was  of  the 
opinion  that  the  plaintiff  was  not  guilty  of  laches,  and  we  see  no  reason 
to  diff'er  from  him.* 

Upon  the  facts  already  referred  to,  the  relief  to  which  the  plaintiff 
would  be  entitled  would  be  to  have  his  original  note  of  $10,000,  upon 
which  he  has  paid  $6,000,  surrendered  and  cancelled,  and  to  have  the 
overpayment  of  $r,ooo  refunded,  and  also  to  have  the  interest  re- 
funded which  he  has  paid  in  excess  of  the  interest  due  on  the  $5,000 
which  he  justly  owed.  The  $10,000  note  should  be  treated  as  valid 
for  $5,000,  and  all  payments  of  principal  or  interest  in  excess  of  what 
would  have  been  due  if  the  note  had  been  for  $5,000  should  be  re- 

■Stockbridge  Iron  Co.  ?'.  Hudson  Iron  Co.,  107  Mass.  2go,  319,  320;  Canedy 
z/.  Marcy,  13  Gray  373  ;  Wilcox  7-.  Lucas,  121  Mass.  21;  Goode  7/.  Riley,  153 
Mass.  585  ;  Beauchamp  z;.  Winn,  L.  R.  6  H.  L.  223  ;  Daniell  v.  Sinclair,  6  App. 
Gas.  iSi,  190,  191  ;   Paget?/.  Marshall,  28  Ch.  D.  255. 

^  Tarbell  z'.  Bowman,  103  Mass.  341  ;  Wilson  v.  Randall,  67  N.  Y.  338; 
Paine  z'.  Upton,  87  N.  Y.  327. 

3  Wells  z'.  Child,  12  Allen  333,  335;  Brooksbank  v.  Smith,  2  Y.  &  C.  Ex.  58; 
Ecclesiastical  Commissioners  z'.  North  Eastern  Railway,  4  Ch.  D.  845,  860; 
Thomas  z:  Bartow,  48  N.  Y.  193;  Story,  Eq.  Jur.  g  1521a. 

■*  Tarbell  v.  Bowman,  103  Mass.  341;  Beauchamp  z'.  Winn,  L.  R.  6  H.  L.  223. 
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funded.  These  overpayments  amounted,  as  we  understand  from  the 
decree,  to  $i,ooo  upon  the  principal,  and  $  1.800  upon  the  interest. 

It  appears,  however,  that  the  plaintiff  owes  the  defendant  another 
note  for  $1,000  for  borrowed  money,  and  the  decree  provided  that  the 
defendant  should  surrender  this  note  to  the  plaintiff,  which  was  intended 
to  be  in  place  of  refunding  the  $1,000.  There  was  no  error  in  this,  the 
defendant  assenting  that,  if  the  plaintiff  is  entitled  to  have  the  $1,000  re- 
funded, it  shall  be  done  in  this  way. 

The  decree  further  required  the  defendant  to  pay  to  the  plaintiff  an  ad- 
ditional sum  of  $459,  being  interest  upon  the  overpayments  of  interest. 
We  do  not  find  anything  in  the  pleadings  or  in  the  facts  of  the  case  to 
warrant  this  part  of  the  decree.  The  defendant  received  the  note  and 
the  payments  made  upon  it  without  fraud  or  knowledge  of  the  mistake, 
and  without  any  promise  to  pay  interest  upon  the  sums  so  received  by 
him.  Under  these  circumstances  no  interest  is  recoverable  until  a 
demand,  or  until  the  date  of  the  bill.' 

The  decree  is  to  be  amended  so  as  to  allow  the  plaintiff"  to  recover 
interest  upon  his  overpayments  after  demand,  or  after  the  date  of  the 
bill.     In  other  respects  it  is  to  be  affirmed. 

'  Hubbard  2-.  Charlestown  Branch  Railroad,  11  Met.  124;  Ordway  v.  Colcord, 
14  Allen  59;  Gay  v.  Rooke,  151  Mass.  115,  117;  Hutchinson  v.  Liverpooi, 
London  &  Globe  Ins.  Co.,  153  Mass.  143. 


Chapter  I. — Mistake  (continued). 
Section  IV. — Statute  of  Frauds  as  a  Defense. 


JAMES  M.  GLASS  u.   GROVE  E.  HULBERT. 

In  the  Supreme   Judicial   Court  of  Massachusetts,  September 

Term,   1869. 

\_Reported  in  102  Massachusetts  Reports  24.] 

Bill  in  equity  seeking  relief  in  the  matter  of  a  contract  relating  to 
land.  Issue  was  joined  on  the  answer,  and  the  case  reserved  by  the 
chief  justice  "for  the  consideration  and  decision  of  the  full  court  upon 
the  question  whether  upon  the  allegations  of  the  bill  the  plaintiff  is  en- 
titled to  relief  in  equity,  and  whether  the  plaintiff  has  not  a  full,  ade- 
quate and  complete  remedy  at  law ;  the  defendant  also  relying  in  his 
answer  upon  the  Statute  of  Frauds."  The  case  is  stated  in  the 
opinion. 

W.  H.  Sivift  (S.   W.  Bo7verman  with  him)  for  the  plaintiff. 

M.  Wilcox  (  IV.  T.  Filley  with  him)  for  the  defendant. 

Wells,  J.  The  plaintiff  purchased  certain  lots  of  land  of  the  defend- 
ant, received  a  deed,  and  paid  the  whole  amount  of  the  purchase- 
money.  This  suit  is  brought  for  reUef  or  redress  in  several  particulars, 
dissimilar  in  character,  but  all  connected  with  the  alleged  oral  contract 
of  purchase.  He  complains:  First,  that  a  proviso  was  inserted  in  his 
deed,  imposing  upon  him  the  burden  of  supporting  the  whole  fence 
upon  the  south  line  of  the  land  conveyed  ;  and  that  he  was  induced  to 
assent  to  its  insertion  upon  the  consideration,  and  false  representation 
of  the  defendant,  that  the  whole  fence  upon  the  east  side  of  said  land 
was  to  be  maintained  by  the  adjoining  proprietor,  Patrick  McDanielSy 
by  virtue  of  a  written  obligation  to  that  effect,  and  that  the  plaintiff 
would  be  relieved  from  all  Hability  to  maintain  any  fence  upon  that  side, 
as  well  as  by  certain  other  false  representations  of  the  defendant  in  rela- 
tion thereto.  Second,  that  he  delivered  to  the  defendant,  in  part  pay- 
ment of  said  purchase-money,  three  bonds  of  the  United  States  of  one 
thousand  dollars  each,  upon  the  agreement  of  the  defendant  that  he 
would  allow  the  full  market  value  of  the  same,  including  premium  and 
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.•accrued  interest  at  the  time  of  tlie  transfer  thereof;  and  that  the  defend- 
ant refuses  to  allow  and  pay  him  the  value  of  such  premium  and  inter- 
est, amounting  together  to  the  sum  of  $315,  that  sum  being  in  excess  of 
the  whole  purchase-nioney  due  to  the  defendant.  Tliird,  that  during 
the  negotiations  for  the  sale  and  purchase  of  said  lands  the  defendant 
pointed  out  the  southeast  corner  of  the  premises  proposed  for  sale,  and 
represented  that  the  land  of  the  adjoining  proprietor,  McDaniels,  ex- 
tended to  that  point,  and  that  the  southerly  line  of  the  land  sold  would 
extend  from  the  same  corner  to  a  point  on  the  highway  near  a  bridge ; 
that  the  deed  was  accordingly  written  and  accepted,  describing  the  land 
as  bounded  on  the  south  by  a  line  running  from  the  southwest  corner  of 
land  of  said  McDaniels,  at  right  angles  to  the  westerly  line  of  said  Mc- 
Daniels,  to  the  highway,  the  defendant  representing  said  line  to  be  the 
same  line  previously  pointed  out  by  him  to  the  plaintiff,  and  that  it 
would  strike  the  highway  within  one  rod  of  said  bridge ;  whereas  in  fact 
the  land  of  said  McDaniels  did  not  extend  so  far  as  to  the  southeast 
corner  of  the  defendant's  land,  as  pointed  out  by  him,  and  the  south 
line,  running  at  right  angles  therefrom  to  the  highway,  did  not  strike 
the  same  within  one  rod  of  said  bridge ;  and  the  deed  so  written  and 
accepted  did  not  include  a  considerable  part  of  the  land  so  offered  and 
represented  to  be  sold,  and  intended  and  understood  by  the  plaintiff  to 
have  been  purchased  by  him  ;  the  part  so  excluded  consisting  of  about 
seventeen  acres  of  land,  comprising  the  greater  part  of  the  meadow  land 
in  the  tract  as  pointed  out  by  the  defendant. 

The  plaintiff,  by  his  bill,  does  not  seek  to  rescind  the  contract  and 
conveyance,  and  does  not  offer  to  reconvey  or  release  to  the  defendant 
the  land  conveyed,  nor  pray  that  he  may  be  allowed  to  do  so,  and  re- 
cover back  the  purchase-money  paid  and  bonds  delivered  in  payment. 
The  relief  prayed  for  is  that  the  defendant  may  be  required  to  convey 
to  the  plaintiff  the  portion  of  the  tract  which  was  so,  by  fraud  or  mis- 
take, omitted  from  the  conveyance  already  made ;  to  release  the 
plaintiff  from  the  proviso  in  his  deed  in  regard  to  the  fence,  and  to  pay 
to  the  plaintiff  the  aforesaid  amount  of  premium  and  interest  upon  said 
bonds. 

The  argument  of  the  plaintiff  is  addressed  mainly  to  the  question  of 
the  equity  jurisdiction  of  this  court  in  cases  of  fraud  or  mistake  like  that 
alleged  in  the  present  suit.  There  can  be  no  doubt  upon  that  point. 
There  is  no  ground  upon  which  jurisdiction  in  equity  is  so  readily  en- 
tertained and  freely  exercised.  It  is  given  to  this  court  without  restric- 
tion, if  the  parties  have  not  a  plain,  adequate  and  complete  remedy  at 
law.*  Having  jurisdiction,  the  question  is  as  to  the  appropriate  remedy. 
Jurisdiction  in  equity  is  often  maintained,  even  when  there  is  a  remedy 
'  Gen.  Sts.  c.  113,  §  2. 
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at  law,  for  the  sake  of  the  greater  facility  it  affords  for  adapting  the 
proper  relief  to  the  peculiar  necessities  of  each  case.  If  the  party  suing 
is  entitled  to  no  relief  other  than  that  which  may  be  had  in  an  action  at 
law  he  is  remitted  to  his  remedy  in  that  form.  Even  in  a  proper  case 
for  an  appeal  to  equity  the  remedy  must  be  sought  in  reference  to  cer- 
tain recognized  rules  and  principles  of  chancery  jurisprudence,  and  is 
often  restricted  by  provisions  of  positive  law.  It  is  not  administered 
arbitrarily.  It  must  flow  out  of  and  accord  with  the  agreements  and 
obligations  of  the  parties,  and  be  adapted  to  the  condition  of  facts  to 
■which  it  is  to  be  applied. 

In  the  present  case  the  principal  ground  of  action  is  the  fraud  or  mis- 
take by  which  an  important  part  of  the  subject  matter  of  the  alleged 
contract  of  sale  and  purchase  was  omitted  from  the  deed  of  convey- 
ance. If  the  allegations  of  the  bill  should  be  sustained  by  the  proofs 
they  would  show  a  clear  right  to  have  a  rescission  of  the  contract,  and, 
upon  reconveyance  of  the  land  covered  by  the  deed,  to  have  restoration 
of  the  bonds  and  money  that  were  delivered  in  payment.  But  this 
relief  the  plaintiff  does  not  seek,  and  his  bill  contains  no  offer  to  recon- 
vey,  without  which  he  cannot  have  such  relief.  The  prayer  of  the  bill, 
and  its  sole  purpose  in  this  particular,  is  that  the  defendant  may  be  com- 
pelled to  convey  to  the  plaintiff  the  seventeen  acres  of  land  which  he 
alleges  were  included  in  the  oral  contract  of  sale,  or  represented  by  the 
defendant  to  be  so  included,  but  omitted  from  the  deed. 

If  the  case  stood  merely  upon  the  oral  contract  of  sale,  with  a  con- 
veyance of  part  and  a  neglect  or  refusal  to  convey  another  part  of  the 
land  which  was  the  subject  of  the  alleged  contract,  we  do  not  think  it 
would  be  contended  that  the  plaintiff  could  compel  a  conveyance  of  the 
other  land  against  a  party  denying  the  contract  and  setting  up  the 
Statute  of  Frauds.  Courts  are  bound  to  regard  that  statute  in  equity 
as  well  as  at  law.  The  only  remedy  in  equity  in  such  case  would  be  by 
a  rescission  of  the  entke  contract,  in  which  the  aid  of  the  court  could 
be  obtained,  if  necessary,  upon  proper  grounds. 

There  has  been  no  part  performance  here,  such  as,  according  to  the 
general  practice  in  courts  of  equity,  would  be  held  to  take  the  case  out 
of  the  Statute  of  Frauds. 

1.  Payment  of  the  whole  consideration  is  not  sufficient  for  that  pur- 
pose.' 

2.  Possession  by  the  purchaser,  under  such  a  deed  as  was  given  to 
the  plaintiff,  is  possession  according  to  the  title  thereby  conveyed,  and 

'  Hughes  zf.  Morris,  2  De  Gex,  Macn.  &  Gord.  356  ;  Thompson  v.  Gould,  20 
Pick.  134,  138  ;  Browne  on  St.  of  Frauds,  §  461  ;  Fry  on  Spec.  Perf.,  §  403  ; 
Dale  v.  Hamilton,  5  Hare  369  ;  Clinan  z'.  Cooke,  i  Sch.  &  Lef.  22,  41  ;  Allen's 
Estate,  I  W.  &  S.  383  ;  Purcell  v.  Miner,  4  Wallace  513. 
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is  not  such  a  possession  as  to  afiford  ground  for  enforcing  an  alleged 
oral  agreement  to  convey  other  land,  claimed  to  have  been  embraced 
in  the  same  oral  agreement  with  that  conveyed.'  The  plaintiff  does  not 
appear  to  have  been  let  into  actual  possession  of  the  seventeen  acres, 
nor  to  have  been  induced  to  do  any  acts  thereon,  as  owner,  under  his 
supposed  rights  as  purchaser. 

3.  The  conveyance  of  a  portion  of  the  land  is  neither  a  part  perform- 
ance nor  is  it  a  recognition  of  the  alleged  oral  contract,  so  far  as  it  re- 
lates to  the  remaining  land  not  included  in  the  deed.  On  the  contrary, 
it  is  in  distinct  disregard  and  implied  disavowal  of  such  a  contract.  The 
deed  was  given  and  accepted  in  execution  of  the  entire  contract  of 
sale.  Its  terms  are  in  literal  conformity  with  the  agreement  as  made. 
The  plaintiff  concedes  that  the  southern  boundary  was  stipulated  to  be 
described  as  it  is  written  in  the  deed,  to  wit,  running  from  the  south- 
westerly corner  of  land  of  McDaniels,  and  at  right  angles  with  his  west- 
erly line,  to  the  highway. 

But  the  plaintiff  claims  that  he  in  fact  purchased  the  whole  of  a  certain 
tract  of  land  which  included  the  seventeen  acres  now  in  dispute  ;  that 
the  description  of  the  boundaries,  as  agreed  upon  and  inserted  in  the 
deed,  was  so  agreed  on  and  inserted  upon  the  representation  of  the  de- 
fendant and  the  belief  of  the  plaintiff  that  ic  did  include  said  seventeen 
acres ;  and  that  the  failure  of  the  deed  to  embrace  and  convey  that 
part  of  the  land  was  occasioned  either  by  the  mutual  mistake  of  the 
parties  as  to  the  position  of  the  southwest  corner  of  land  of  McDaniels, 
or  else  by  the  misrepresentation,  deceit,  and  fraud  of  the  defendant  in 
relation  thereto.  In  either  alternative,  the  plaintiff  contends  that  he  is 
entitled  to  a  reformation  of  the  deed  to  make  it  conform  to  the  sale  actu- 
ally contracted  by  the  parties. 

Such  a  reformation  not  only  requires  a  description  of  the  subject  mat- 
ter of  the  sale  different  from  the  express  terms  of  the  oral  contract,  but 
would  enlarge  the  effect  and  operation  of  the  deed  as  a  conveyance. 
It  involves  the  transfer  of  the  legal  title  to  land  not  covered  by  the  deed 
already  given.  It  requires  a  new  deed  to  be  executed  and  delivered 
by  the  defendant  to  the  plaintiff.  Whether  that  deed  shall  embrace  the 
entire  subject  of  the  alleged  contract  of  purchase,  with  a  corrected  de- 
scription to  make  it  conform  to  facts  and  abuttals  as  they  were  repre- 
sented to  be,  or  merely  convey  the  seventeen  acres  omitted  from  the 
deed  already  given,  the  order  for  its  execution  will  enforce  the  specific 
performance  of  a  contract  for  the  sale  of  lands,  for  which  there  exists 
no  memorandum,  note  or  other  evidence  in  writing  signed  by  the  party 
to  be  charged  therewith.  As  to  the  seventeen  acres  in  dispute,  the  ob- 
ligation to  convey  them  rests  solely  in  the  oral  contract.  The  defend- 
■  Moale  V.  Buchanan,  11  Gill  &  Johns.  314. 
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ant  denies  any  contract  which  includes  them.  The  plaintiff  seeks  to 
establish  such  a  contract  by  parol  evidence  and  enforce  it.  The  deed 
itself  furnishes  no  means  of  making  the  correction  sought  for,  and 
no  evidence  of  the  contract  relied  on  for  this  purpose  ;  nor  is  it  in 
any  sense  an  acknowledgment  of  the  substance  of  the  alleged  oral 
agreement. 

The  power  to  rectify  deeds  and  other  written  instruments  undoubt- 
edly exists  in  this  court  under  the  clauses  of  the  statute  giving  equity 
jurisdiction  in  cases  of  fraud,  accident  and  mistake,  or  the  clause  giving 
it  generally  where  there  is  no  adequate  remedy  at  law.  It  has  been  ex- 
ercised in  several  cases.'  But  the  power  will  be  exercised  in  subordina- 
tion to  other  fixed  principles  of  law,  and  especially  to  statute  provi- 
sions. If  the  rules  restricting  the  admmistration  of  judicial  remedies, 
which  are  prescribed  by  the  Statute  of  Frauds,  were  to  be  disregarded 
in  this  branch  of  equity  procedure  it  would  open  the  door  to  all  the 
forms  of  fraud  which  that  statute  was  intended  to  prevent.  The  statute 
is  not  a  mere  rule  of  evidence,  but  a  limitation  of  judicial  authority  to 
afford  a  remedy.  It  requires  that  contracts  for  the  sale  of  lands,  in 
order  to  be  enforced  by  judicial  proceedings,  must  be  substantiated  by 
some  writing.  This  provision  of  law  cannot  be  dispensed  with  merely 
for  the  reason  that  the  want  of  such  writing  was  occasioned  by  accident, 
mistake  or  fraudulent  representations,  unless  some  other  ingredient 
enters  into  the  case  to  give  rise  to  equities  stronger  than  those  which 
stand  upon  the  oral  contract  alone,  which  estop  the  other  party  from 
setting  up  the  statute. 

It  makes  no  difference  whether  the  want  of  a  writing  was  accidental 
or  intentional  by  way  of  refusal  or  by  reason  of  mutual  mistake,  nor 
that  there  were  false  representations  and  a  pretense  of  conveying  the 
land,  but  a  fraudulent  evasion,  by  means  whereof  there  was  no  convey- 
ance in  fact,  and  no  proper  written  evidence  of  the  agreement  to  con- 
vey. From  the  oral  agreement  there  can  be  derived  no  legal  right, 
either  to  have  performance  of  its  stipulations  or  written  evidence  of  its 
terms.  So  long,  therefore,  as  the  effect  of  the  fraud  or  mistake  extends 
no  further  than  to  prevent  the  execution,  or  withhold  from  the  other 
party  written  evidence  of  the  agreement,  it  does  not  furnish  sufficient 
ground  for  the  court  to  disregard  the  Statute  of  Frauds  and  enter  into 
the  investigation  of  the  oral  agreement  for  the  purpose  of  enforcing  it. 
And  we  do  not  see  that  the  present  case  stands  otherwise  in  this  respect 
than  it  would  if  there  had  been  no  conveyance  of  any  part  of  the  land. 
As  already  shown,  that  conveyance  was  not  in  execution  or  recognition 
of  the  contract  which  the  plaintiff  seeks  by  this  bill  to  enforce,  and 
does  not  furnish  any  reason  for  taking  the  case  out  of  the  statute  on 
'  Canedy  v.  Marcy,  13  Gray  373  ;  Metcalf  v.  Putnam,  9  Allen  97. 
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the  ground  of  part  performance.  Indeed,  the  rule  seems  to  be  that  no 
part  performance  by  the  party  sought  to  be  charged  will  take  an  agree- 
ment out  of  the  Statute  of  Frauds,  except  in  those  cases  where  the 
statute  itself  provides  for  such  effect.  It  is  part  performance  by  the 
party  seeking  to  enforce,  and  not  by  the  other  party,  to  which  courts  of 
equity  look,  in  giving  relief  from  the  statute.' 

When  the  proposed  reformation  of  an  instrument  involves  the  specific 
enforcement  of  an  oral  agreement  within  the  Statute  of  Frauds,  or  when 
the  term  sought  to  be  added  would  so  modify  the  instrument  as  to  make 
it  operate  to  convey  an  interest  or  secure  a  right  which  can  only  be 
conveyed  or  secured  through  an  instrument  in  writing,  and  for  which 
no  writing  has  ever  existed,  the  Statute  of  Frauds  is  a  sufficient  answer 
to  such  a  proceeding,  unless  the  plea  of  the  statute  can  be  met  by 
some  ground  of  estoppel  to  deprive  the  party  of  the  right  to  set  up  that 
defense." 

The  fact  that  the  omission  or  defect  in  the  writing,  by  reason  of 
which  it  failed  to  convey  the  land  or  express  the  obligation  which  it  is 
sought  to  make  it  convey  or  express,  was  occasioned  by  mistake  or  by 
deceit  and  fraud,  will  not  alone  constitute  such  an  estoppel.  There  must 
concur  also  some  change  in  the  condition  or  position  of  the  party  seek- 
ing relief,  by  reason  of  being  induced  to  enter  upon  the  execution  of 
the  agreement,  or  to  do  acts  upon  the  faith  of  it  as  if  it  were  executed, 
with  the  knowledge  and  acquiescence  of  the  other  party,  either  express 
or  implied,  for  which  he  would  be  left  without  redress  if  the  agreement 
were  to  be  defeated. 

Upon  a  somewhat  extended  examination  of  the  decisions  in  regard  to 
the  effect  of  the  Statute  of  Frauds  upon  the  right  to  have  equitable 
relief  where  the  writing  is  defective,  although  many  of  them,  where 
relief  has  been  granted,  hardly  come  within  this  definition  in  the  ap- 
parent character  of  the  particular  facts  upon  which  they  were  decided, 
yet  we  are  satisfied  that  this  principle  of  discrimination  is  the  only  one 
which  can  give  consistency  to  the  great  mass  of  authorities  upon  this 
subject. 

The  case  of  Smith  v.  Underdunck '  is  nearly  like  the  present  in  its 
facts,  and  the  opinion  of  the  assistant  vice-chancellor  would  seem  to 
sustain  the  right  of  the  plaintiff  here.  There  was  no  fraud  in  the  prep- 
aration of  the  deed.     The  judgment  was  based  mainly  upon  the  ground 

'  Caton  V.  Caton,  Law  Rep.  i  Ch.  137;  s.  c.  Law  Rep.,  2  H.  L.  127;  Mundy 
V.  Jolliffe,  5  Myl.  &  Cr.  167  ;  Buckmaster  v.  Harrop,  7  Ves.  366  ;  Browne  on 
St.  of  Frauds,  §  453- 

*  Jordan  v.  Sawkins,  i  Ves.  Jr.  402  ;  Osborn  v.  Phelps,  19  Conn.  63  ;  Clinan 
V.  Cooke,  I  Sch.  &  Lef.  22. 

3 1  Sandf.  Ci..  579. 
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of  part  performance.  It  was  held  to  be  sufficient  to  take  the  case  out 
of  the  statute,  that  the  plaintiff  had  been  let  into  possession  as  pur- 
chaser, and  the  opinion  indicates  that  possession,  under  and  in  accord- 
ance with  a  deed  of  part,  would  be  a  sufficient  possession  of  the  whole 
for  the  purpose  of  requiring  a  deed  of  the  remainder.  But  the  decision 
rests  upon  the  fact  of  possession  by  the  plaintiff  of  the  entire  premises, 
including  the  part  for  which  the  bill  was  brought.  The  case  arose  upon 
demurrer  to  the  bill,  which,  of  course,  admitted  the  contract  and  the 
alleged  possession  of  the  whole  tract.  The  question  of  the  Statute  of 
Frauds  did  not  arise  therefore. 

That  the  purchaser  has  been  let  into  possession,  in  pursuance  of  a 
parol  agreement,  has  been  very  generally  recognized  as  sufficient  to 
take  it  out  of  the  statute.  The  reasoning  by  which  this  result  was 
reached  is  far  from  satisfactory,  and  even  where  the  rule  prevails  there 
are  frequent  intimations  that  it  is  regarded  as  trenching  too  closely 
upon  the  spirit  as  well  as  the  letter  of  the  statute.  If  it  were  now  open 
to  settle  the  rule  anew  we  cannot  doubt  that  it  would  be  limited  to  pos- 
session accompanied  with  or  followed  by  such  change  of  position  of  the 
purchaser  as  would  subject  him  to  loss  for  which  he  could  not  otherwise 
have  adequate  compensation  or  other  redress  ;  and  that  mere  change 
of  possession  would  not  be  held  to  take  a  case  out  of  the  statute.  How- 
ever it  may  be  elsewhere,  we  are  disposed  to  hold  the  rule  to  be  so  in 
Massachusetts. 

Previously  to  the  Sts.  of  1855,  c.  194,  and  1856,  c.  38,*  the  power  of 
the  court  to  direct  specific  performance  was  confined  to  written  con- 
tracts,^ That  power  was  held  to  be  strictly  limited  to  contracts  in 
which  the  whole  obligation  to  be  enforced  was  expressed  in  the  writ- 
ing.* The  provision  conferring  that  power  specifically  in  case  of  written 
contracts  is  still  retained  in  the  Gen.  Sts.  c.  113,  §  2.  If  the  subse- 
quent clauses,  conferring  jurisdiction  generally,  are  to  be  construed,  as 
we  think  they  are,  to  extend  the  power  of  the  court  so  as  to  give  relief 
by  way  of  specific  performance,  either  of  contracts  wholly  unwritten  or 
of  stipulations  proved  by  parol  and  incorporated  into  a  contract  by  judi- 
cial rectification  of  a  written  instrument,  as  in  Metcalf  jv.  Putnam,*  still 
that  power  ought  to  be  exercised  with  constant  reference  and  in  subor- 
dination to  the  condition  that  "  the  party  asking  relief  has  not  a  plain, 
adequate  and  complete  remedy  at  common  law,"  which  accompanied 
each  enlargement  of  the  equity  power  of  the  court,  and  which  prefaces 
and  closes  the  enumeration  of  those  powers  in  the  General  Statutes. 

1  Gen.  Sts.  c.  113,  §  2.  "Rev.  Sts.  c.  74,  §  8. 

^  Dwight  v.  Pomeroy,  17  Mass.  303;  Brooks  z/.  Wheelock,  11  Pick.  439  ; 
Leach  v.  Leach,  18  Pick.  58  ;  Buck  v.  Dowley,  16  Gray  555  ;  Park  z\  Johnson, 
4  Allen  259.  ''  9  Allen  97. 
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The  force  of  this  consideration  is  not  lessened  when  applied  to  agree- 
ments within  the  Statute  of  Frauds. 

Mere  possession  of  land  does  not  expose  the  party  to  loss  or  danger 
of  loss  without  redress  at  law.  The  parol  agreement  of  sale  and  pur- 
chase, with  permission  to  enter,  though  not  to  be  enforced  as  a  valid 
contract  of  sale,  will  constitute  such  a  license  as  will  protect  the  party 
from  liability  for  acts  done  before  the  license  is  revoked,  and  for  all  acts 
necessary  to  enable  him  to  remove  himself  and  his  property  from  the 
l«»remises  after  such  revocation.  If  possession  be  taken  without  such 
permission,  express  or  implied,  it  is  no  foundation  for  relief  in  equity, 
according  to  any  of  the  authorities.  The  argument  for  the  admission 
of  parol  evidence  to  prove  an  agreement  within  the  Statute  of  Frauds 
in  order  to  enforce  it  in  equity,  drawn  from  the  admissibility  of  such 
evidence  to  maintain  a  defense  either  at  law  or  in  equity  seems  to  be 
based  upon  a  misconception  of  the  purport  and  force  of  the  statute, 
which  reaches  no  further  than  to  deny  the  right  of  action  to  enforce 
such  agreements. 

In  this  commonwealth  the  possession  of  land  by  a  purchaser  is  not 
even  notice  to  a  third  party  of  an  unrecorded  deed.  The  whole  spirit 
of  our  laws  in  respect  to  real  estate  is  against  the  policy  of  enabling 
parties  to  acquire  or  confer  title,  either  legal  or  equitable,  by  mere  parol 
and  delivery  of  possession.  The  possession  of  the  plaintiff,  therefore, 
even  if  it  extended  to  the  tract  in  dispute,  is  not  sufficient  to  entitle  him 
to  relief  against  the  statute. 

The  principle  on  which  courts  of  equity  rectify  an  instrument  so  as 
to  enlarge  its  operation  or  to  convey  or  enforce  rights  not  found  in  the 
writing  itself,  and  make  it  conform  to  the  agreement  as  proved  by  parol 
evidence  on  the  ground  of  an  omission,  by  mutual  mistake,  in  the  re- 
duction of  the  agreement  to  writing,  is,  as  we  understand  it,  that  in 
equity  the  previous  oral  agreement  is  held  to  subsist  as  a  binding  con- 
tract, notwithstanding  the  attempt  to  put  it  in  writing,  and  upon  clear 
proof  of  its  terms  the  court  compel  the  incorporation  of  the  omitted 
clause,  or  the  modification  of  that  which  is  inserted,  so  that  the  whole 
agreement,  as  actually  intended  to  be  made,  shall  be  truly  expressed 
and  executed.*  But  when  the  omitted  term  or  obligation  is  within  the 
Statute  of  Frauds  there  is  no  valid  agreement  which  the  court  is  author- 
ized to  enforce,  outside  of  the  writing.  In  such  case  relief  may  be  had 
against  the  enforcement  of  the  contract  as  written,  or  the  assertion  of 
rights  acquired  under  it  contrary  to  the  terms  and  intent  of  the  real 
agreement  of  the  parties.  Such  relief  may  be  given  as  well  upon  the 
suit  of  a  plaintiff  seeking  to  have  a  written  contract,  or  some  of  its 

>  Hunt  V.  Rousmanier,  i  Pet.  i  ;  Oliver  v.  Mutual  Commercial  Insurance 
Co.,  2  Curtis  C.  C.  277. 
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terms,  set  aside,  annulled  or  restricted,  as  to  a  defendant  resisting  its 
specific  performance.' 

Relief  in  this  form,  although  procured  by  parol  evidence  of  an 
agreement  differing  from  the  written  contract,  with  proof  that  the  dif- 
ference was  the  result  of  accident  or  mistake,  does  not  conflict  with 
the  provisions  of  the  Statute  of  Frauds.  That  statute  forbids  the  en- 
forcement of  certain  kinds  of  agreement  without  writing,  but  it  does 
not  forbid  the  defeat  or  restriction  of  written  contracts,  nor  the  use 
of  parol  evidence  for  the  purpose  of  establishing  the  equitable 
grounds  therefor.  The  parol  evidence  is  introduced,  not  to  establish 
an  oral  agreement  independently  of  the  writing,  but  to  show  that  the 
written  instrument  contains  something  contrary  to  or  in  excess  of  the 
real  agreement  of  the  parties,  or  does  not  properly  express  that  agree- 
ment." 

But  rectification  by  making  the  contract  include  obligations  or 
subject  matter,  to  w-hich  its  written  terms  will  not  apply,  is  a  direct 
enforcement  of  the  oral  agreement,  as  much  in  conflict  with  the 
Statute  of  Frauds  as  if  there  were  no  writing  at  all.'  In  Parkhurst  v. 
Van  Cortlandt'  it  is  said  that,  "where  it  is  necessary  to  make  out  a 
contract  in  writing  no  parol  evidence  can  be  admitted  to  supply  any 
defects  in  the  writing."  Per  Thompson,  CJ.  Such  rectification, 
when  the  enlarged  operation  includes  that  which  is  within  the  Statute 
of  Frauds,  must  be  accomplished,  if  at  all,  under  the  other  head  of 
equity  jurisdiction,  namely,  fraud.^ 

The  fraud  most  commonly  treated  as  taking  an  agreement  out  of 
the  Statute  of  Frauds  is  that  which  consists  in  setting  up  the  statute 
against  its  performance,  after  the  other  party  has  been  induced  to 
make  expenditures,  or  a  change  of  situation  in  regard  to  the  subject 
matter  of  the  agreement,  or  upon  the  supposition  that  it  was  to  be 
carried  into  execution,  and  the  assumption  of  rights  thereby  to  be 
acquired,  so  that  the  refusal  to  complete  the  execution  of  the  agree- 
ment is  not  merely  a  denial  of  rights,  which  it  was  intended  to  con- 
fer, but  the  infliction   of  an  unjust   and  unconscientious  injury  and 

'  Canedy  v.  Marcy,  13  Gray  373  ;  Gillespie  v.  Moon,  2  Johns.  Ch.  585  ;  Keis- 
selbrack  v.  Livingston,  4  Johns.  Ch.  14S. 

■^  Higginson  v.  Clowes,  15  Ves.  516  ;  Clowes  z>.  Higginson,  i  Ves.  &  B.  524; 
Squier  v.  Campbell,  i  Myl.  &  Cr   459,  480. 

^  Moale  7'.  Buchanan,  11  Gill  &  Johns.  314  ;  Osborn  v.  Phelps,  19  Conn.  63  ; 
Elder  ?'.  Elder,  x  Fairf.  80. 

*  14  Johns.  15,  32. 

'Irnham  v.  Child,  i  Bro.  Ch.  92  ;  r  Story  Eq.,  §  770  «  ;  Davies  7\  Fitton,  2 
Drury  &  Warren  225  ;  Wilson  v.  Wilson,  5  H.  L.  Cas.  40,  65  ;  Manser  v. 
Back,  6  Hare  443;  Clarke  v.  Grant,  14  Ves.  519;  Clinan  v.  Cook,  i  Sch.  & 
Lei.  22. 
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loss.  In  such  case  the  party  is  hcltl,  Ijy  force  of  his  acts  or  silent 
acquiescence,  which  have  misled  the  other  to  his  harm,  to  be 
estopped  from  setting  up  the  Statute  of  Frauds.'  In  the  last-named 
case  it  is  said  that  "  the  right  to  relief  in  such  cases  rests  not  merely 
on  the  contract,  but  on  what  has  been  done  in  pursuance  of  the  con- 
tract." Per  Lord  Chancellor  Cranworth."  But  the  present  case,  as 
we  have  already  seen,  does  not  come  witliin  the  principle  of  this 
ground  of  equitable  relief. 

Fraud,  which  relates  only  to  the  preparation,  form  and  execution 
of  the  writing,  is  sufficient  to  vitiate  the  instrument  so  made.  It 
may  be  set  aside  either  in  equity  or  at  law.  If  it  is  made  to  include 
land  not  the  subject  of  the  actual  sale  it  is  inoperative  as  to  such 
land,  and  the  fraud  may  be  shown,  for  the  purpose  of  defeating  its 
recovery,  in  an  action  at  law.'  It  has  been  questioned  whether  any 
other  effect  can  be  given  to  such  fraud  than  to  defeat  the  operation 
of  the  instrument  altogether,  and  whether  a  court  of  equity  can 
reform  by  giving  it  a  narrower  operation,  as  modified  by  parol  proof, 
in  a  case  within  the  Statute  of  Frauds.''  The  difficulty  is  that  if  the 
fraud  vitiates  and  defeats  the  instrument,  then  the  modified  agree- 
ment to  be  enforced  must  be  that  which  is  proved  by  parol  evidence, 
and  this  seems  to  violate  the  statute.  But  the  instrument  in  such 
case  is  not  void.  It  is  voidable  only,  and  that  not  at  the  election  of 
the  party  who  committed  the  fraud.  He  is  not  entitled  to  control 
the  extent  of  the  effect  that  shall  be  given  to  his  fraudulent  conduct, 
and  it  is  not  for  him  to  object  that  the  fraud  is  availed  of  only  to 
defeat  the  rights,  which  he  has  secured  by  fraud,  beyond  what  he  is 
fairly  entitled  to  by  the  terms  of  the  real  agreement  between  the  par- 
ties. When  those  are  separable,  and  the  nature  of  the  case  will 
admit  of  it,  the  court  may  enforce  the  written  contract  in  accord- 
ance with  its  terms,  giving  relief  against  the  fraudulent  excess,  or  the 
clause  improperly  inserted.  Parol  testimony,  used  to  defeat  a  title 
or  limit  an  interest  acquired  under  a  written  instrument,  or  to  con- 
vert it  into  a  trust,  does  not  necessarily  conflict  with  the  Statute  of 
Frauds,     It  has  been  held   that   an  absolute  deed  may  in  this  mode 

'  Hawkins  v.  Holmes,  i  P.  W.  770  ;  Parkhurst  v.  Van  Cortlandt,  i  Johns. 
Ch.  274;  s.  c,  14  Johns.  15  ;  Browne  on  St.  of  Frauds,  §  437  et  scq.;  Fry  on 
Spec.  Perf.,  §^5  384-388  ;  Caton  v.  Caton,  Law  Rep.  i  Ch.  137,  147  ;  s.  c,  Law 
Rep.  2  H.  L.  127. 

"^  See  also  i  Story  Eq.,  §  759. 

*  Walker  v.  Swasey,  2  Allen  312,  and  4  Allen  527;  Bartlett  z/.  Drake,  100 
Mass.  174. 

*  Attorney  General  v.  Sitwell,  i  Y.  &  Col.  Exch.  559. 
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be  converted  in  equity  into  a  mortgage.'  Whether  this  can  be  done 
in  Massachusetts  has  not  yet  been  decided."  But  if  it  were  to  be  so 
held  it  would  not  be  upon  the  ground  of  enforcing  a  parol  agreement 
to  reconvey,  but  upon  the  ground  that  such  an  agreement,  together 
with  proof  that  the  deed  was  given  and  accepted  only  as  security  for 
a  debt,  made  out  a  case  of  fraud  or  trust  which  would  warrant  a  de- 
cree vacating  the  title  of  the  grantee,  as  far  as  he  attempted  to  hold 
contrary  to  the  purposes  of  the  conveyance.  In  such  cases  the 
court  acts  upon  the  estate  or  rights  acquired  under  the  written  in- 
strument, and  within  the  power  over  that  instrument  which  is  de- 
rived from  the  fraud  or  other  ground  of  jurisdiction.  But  when  it  is 
sought  to  extend  that  power  to  interests  in  land  not  included  in  the 
instrument,  and  in  relation  to  which  there  is  no  agreement  in  writing, 
the  case  stands  differently.  Fraud  may  vitiate  the  writing  which  is 
tainted  by  it,  but  it  does  not  supply  that  which  the  statute  requires. 
It  may  destroy  a  title  or  right  acquired  by  its  means,  but  it  has  no 
creative  force.  It  will  not  confer  title.  In  the  absence  of  a  legal 
contract  by  the  agreement  of  the  parties,  it  will  not  establish  one, 
nor  authorize  the  court  to  declare  one,  by  its  decree. 

This  distinction  is  illustrated  by  the  analogous  rule  in  regard  to 
implied  trusts.'  Parol  evidence  may  charge  the  grantee  of  lands 
conveyed  with  a  resulting  or  implied  trust,  which  equity  will  enforce. 
But  such  evidence  will  not  create  a  trust  in  lands  already  held  by  an 
absolute  title. 

A  fraudulent  misrepresentation,  although  sufficient  to  sustain  an 
action  for  damages,  cannot  be  converted  into  a  contract  to  be  enforced 
as  such.  Neither  will  it  furnish  the  measure  by  which  a  written  con- 
tract may  be  reformed.  In  this  discussion  we  have  assumed  that 
there  was  a  clear  agreement  between  the  parties,  which  the  deed  fails 
to  carry  out,  and  to  which  it  might  properly  be  made  to  conform,  but 
for  the  obstacle  in  the  Statute  of  Frauds. 

It  has  been  often  asserted  that  where  one,  by  deceit  or  fraudulent 
contrivance,  prevents  an  agreement,  intended  to  be  put  in  writing, 
from  being  properly  written  or  executed,  he  shall  not  avail  himself  of 
the  omission,  and  shall  not  be  permitted  to  set  up  the  Statute  of 
Frauds  against  the  proof  and  enforcement  of  the  parol  agreement,  or 
of  the  parol  stipulation  improperly  omitted.  But  in  our  opinion  this 
doctrine  would  practically  annul  the  statute.     The  tendency  of  the 

'  Washburn  v.  Merrill,  i  Day  140  ;  Taylor  7j.  Luther,  2  Sumner  228  ;  Jenkins 
V.  Eldredge,  3  Story  181,  293  ;  Morris  v.  Nixon,  i  How.  n8  ;  4  Kent  Com. 
(6th  ed.)  143. 

"^  Newton  v.  Fay,  10  Allen  505. 

*  Gen.  Sts.  c.  100,  §  19. 
22 
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huinan  mind,  when  fraud  and  injustice  are  manifest,  is  to  strain  every 
point  to  compass  its  defeat,  and  to  render  full  redress  to  the  party 
upon  whom  it  has  been  practiced.'  This  influence  has  led  to  deci- 
sions in  which  the  facts  of  the  particular  case  were  regarded  more 
than  the  general  considerations  of  public  policy  upon  which  the  stat- 
ute is  founded  and  entitled  to  be  maintained.  Courts  have  some- 
times regarded  it  as  a  matter  of  judicial  merit  to  wrest  from  under 
the  statute  all  cases  in  which  the  lineaments  of  fraud  in  any  form 
vv^ere  discernible.  But  the  impulse  of  moral  reprobation  of  deceit  and 
fraud,  however  commendable  in  itself,  is  liable  to  mislead,  if  taken  as 
the  guide  to  judicial  decrees. 

We  apprehend  that  in  most  instances  where  fraud,  occasioning  a 
failure  of  written  evidence  of  an  agreement,  or  particular  stipulation, 
has  been  held  to  take  the  case  out  of  the  Statute  of  Frauds,  there 
was  some  fact  of  prejudice  to  the  party,  or  change  of  situation  conse- 
quent upon  the  fraud,  which  was  regarded  as  sufficient  to  make  up 
the  elements  of  an  equitable  estoppel.  In  such  case  the  argument  is 
transferred  to  the  simple  question  of  the  sufficiency  of  the  additional 
circumstance  for  that  purpose.  The  cases  most  frequently  referred 
to  are  those  arising  out  of  agreements  for  marriage  settlements.  In 
such  cases  the  marriage,  although  not  regarded  as  a  part  performance 
of  the  agreement  for  a  marriage  settlement,  is  such  an  irretrievable 
change  of  situation  that,  if  procured  by  artifice,  upon  the  faith  that 
the  settlement  had  been,  or  the  assurance  that  it  would  be  executed, 
the  other  party  is  held  to  make  good  the  agreement,  and  not  permit- 
ted to  defeat  it  by  pleading  the  statute.'^ 

Another  class  of  cases  are  those  where  a  party  acquires  property 
by  conveyance  or  devise  secured  to  himself  under  assurances  that 
he  will  transfer  the  property  to,  or  hold  and  appropriate  it  for,  the 
use  and  benefit  of  another.  A  trust  for  the  benefit  of  such  other 
person  is  charged  upon  the  property,  not  by  reason  merely  of  the 
oral  promise,  but  because  of  the  fact  that  by  means  of  such  promise 
he  had  induced  the  transfer  of  the  property  to  himself.' 

When  these  cases  are  cited  in  support  of  the  doctrine  that  artifice 
or  fraud  in  evading  or  preventing  the  execution  of  the  writing  is 
alone  sufficient  to  induce  a  court  of  equity  to  disregard  the  statute 
and  enforce  the  oral  agreement,  the  subsequent  change  of  situation 
or  transfer  of  property,  without  which  the  deceit  would  be  innocuous, 

1  Mundy  z:  Jolliffe,  5  Myl.  &  Cr.  167  ;  Taylor  z:  Luther,  2  Sumner  233. 

■^  Maxwell  v,  Mountacute,  Pre.  Ch.  526  ;  Browne   on   St.  of  Frauds,  §§  441— 

445- 

3  Brown  7/.  Lynch,  i  Paige  147;  Thynn  v.  Thynn,  i  Vern.  296;  Oldham  v. 
Litchfield,  2  Vern.  506  ;  Devenish  v.  Baines,  Pre.  Ch.  3  ;   i  Story  Eq.,  §  768. 


SEC.  IV.]  GLASS   v.    IIULBERT.  339 

seems  to  be  overlooked,  because  it  is  not  strictly  in  part  performance 
of  the  agreement  sought  to  be  enforced.  It  must  be  manifest,  how- 
ever, that  without  such  consequent  act  there  would  be  no  standing 
for  the  case  in  a  court  of  equity.  That  which  moves  the  court  to  a 
decree  to  enforce  the  agreement  is  not  the  artifice  by  which  the  exe- 
cution of  the  writing  has  been  evaded,  but  what  the  other  party  has 
been  induced  to  do  upon  the  faith  of  the  agreement  for  such  a  writ- 
ing. It  is  not  that  deceit,  misrepresentation  or  fraud  of  itself  entitles 
a  party  to  an  equitable  remedy,  but  that  equity  will  interfere  to  pre- 
vent the  accomplishment  of  the  fraud  which  would  result  from  the 
enforcement  of  legal  rights  contrary  to  the  real  agreement  of  the  par- 
ties. Indeed,  the  fraud  which  alone  justifies  this  exercise  of  equity 
powers,  by  relief  against  the  Statute  of  Frauds,  consists  in  the  attempt 
to  take  advantage  of  that  which  has  been  done  in  performance  or 
upon  the  faith  of  an  agreement,  while  repudiating  its  obligations 
under  cover  of  the  statute.  When  a  writing  has  been  executed  the 
courts  allow  the  fraud  or  mistake,  by  which  an  omission  or  defect  in 
the  instrument  has  been  occasioned,  to  defeat  the  conclusiveness  of 
the  writing,  and  open  the  door  for  proof  of  the  real  agreement.  But 
the  obstacle  of  the  Statute  of  Frauds  to  the  enforcement  of  obliga- 
tions, or  the  security  of  rights  not  expressed  in  the  instrument,  re- 
mains to  be  removed  in  the  same  manner  as  if  there  were  no  writing.* 
The  power  to  reform  the  instrument  is  not  an  independent  power  or 
branch  of  equity  jurisdiction,  but  only  a  means  of  exercising  the 
power  of  the  court  under  its  general  jurisdiction  in  cases  of  fraud, 
accident  and  mistake. 

We  are  aware  that  the  limitation  which  we  have  undertaken  to 
define  has  not  been  uniformly  observed  or  recognized. 

In  Wiswall  v.  Hall,"  Chancellor  Walworth  granted  a  perpetual  in- 
junction, and  ordered  a  deed  of  release  of  title  to  land  omitted  from 
a  deed  by  fraud  and  secret  contrivance.  There  was  no  discussion  of 
the  authorities,  nor  of  the  principles  upon  which  the  case  was  de- 
cided, and  no  reference  to  the  Statute  of  Frauds,  and  the  statute 
does  not  appear  by  the  report  to  have  been  set  up  against  the  prayer 
for  relief. 

In  De  Peyster  z/.  Hasbrouk'  a  similar  decision  was  made  in  the 
Court  of  Appeals  in  New  York.  Here  again  there  is  no  reference  to 
the  Statute  of  Frauds,  no  discussion  of  the  principles  involved  in  the 
decision,  and  no  authority  or  precedent  cited  except  that  of  Wiswall 
V.   Hall.     The  mortgagor,  whose  deed  was  reformed,  put  in  no  an- 

'  Phyfe  V.  Warden,  2  Edw.  Ch.  47  ;  Moale  v.  Buchanan,  11  Gill  &  Johns.  314, 
*3  Paige  313. 
2 1  Kernan  591. 
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swcr  whatever.  Tlie  defense  was  made  by  parties  claiming  under 
him,  and  the  Statute  of  Frauds  does  not  appear  to  have  been 
pleaded.  Denio,  CJ.,  in  giving  the  opinion,  proceeds  to  say  :  "It  is 
unnecessary  to  refer  to  cases  to  establish  the  familiar  doctrine  that, 
when  through  mistake  or  fraud  a  contract  or  conveyance  fails  to  ex- 
press the  actual  agreement  of  the  parties,  it  will  be  reformed  by  a 
court  of  equity  so  as  to  correspond  with  such  actual  agreement.  The 
English  cases  have  been  ably  digested  by  Chancellor  Kent,  and  the 
principle  has  been  stated  with  his  accustomed  care  and  accuracy  in 
Gillespie  v.  Moon."  ' 

But  in  Gillespie  v.  Moon  the  relief  sought  and  granted  was  by  way 
of  restricting,  and  not  by  enlarging  the  operation  of  the  deed.  Such 
relief  would  not,  as  already  shown,  conflict  with  the  Statute  of 
Frauds,  and  neither  the  discussion  in  that  case  nor  the  citation  of 
authorities  had  reference  to  the  bearing  of  the  Statute  of  Frauds 
upon  the  question  of  affording  relief  upon  contracts  relating  to  land. 
Indeed,  the  English  cases  furnish  but  little  aid  upon  that  point,  for 
the  reason  that  the  courts  there  have  generally,  without  reference  to 
the  Statute  of  Frauds,  refused  to  enforce  written  contracts  with  a 
modification  or  variation  set  up  by  parol  proof.'' 

The  principle  which  was  maintained  by  Chancellor  Kent,  and  upon 
which  the  English  authorities  were  cited  by  him  in  Gillespie  v.  Moon, 
was  that  relief  in  equity  against  the  operation  of  a  written  instru- 
ment on  the  ground  that  by  fraud  or  mistake  it  did  not  express  the 
true  contract  of  the  parties,  might  be  afforded  to  a  plaintiff  seeking  a 
modification  of  the  contract,  as  well  as  to  a  defendant  resisting  its  en- 
forcement. That  proposition  must  be  considered  as  fully  established.' 
It  is  quite  another  proposition  to  enlarge  the  subject  matter  of  the  con- 
tract, or  to  add  a  new  term  to  the  writing  by  parol  evidence  and  enforce 
it.  No  such  proposition  was  presented  by  the  case  of  Gillespie  v. 
Moon,  and  it  does  not  sustain  the  right  to  such  relief  against  the  Stat- 
ute of  Frauds. 

That  Chancellor  Walworth,  in  Wiswall  v.  Hall,  did  not  intend  to  de- 
cide that  the  Statute  of  Frauds  could  be  disregarded,  if  properly  set  up 
against  such  an  enlargement  of  the  operation  of  the  written  contract,  is 
apparent  from  the  remarks  of  the  same  learned  judge  in  the  subsequent 
case  of  Cowles  v.  Bowne.*  He  says  :  "  Whether  a  party  can  come 
into  this  court  for  the  specific  performance  of  a  mere  executory  agree- 

>  2  Johns.  Ch.  585. 

'  Woollam  v.  Hearn,  7  Ves.  211,    and  notes  on  the  same  in  2  Lead.  Cas.  in 
Eq.  404  ;  Nurse  v.  Seymour,  13  Beav.  254. 
3  I  Story  Eq.,  §  161. 
•*  10  Paige  535. 
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ment  for  the  sale  of  lands,  which  in  its  terms  is  materially  variant  from 
the  written  agreement  between  the  parties  that  has  been  executed  ac- 
cording to  the  statute,  and  where  there  has  been  no  part  performance 
or  other  equitable  circumstance  sufficient  to  take  the  case  out  of  the 
Statute  of  Frauds,  as  a  mere  parol  contract  between  the  parties,  is  a 
question  which  it  will  not  be  necessary  for  me  to  consider  in  this 
case." 

In  Gouverneur  v.  Titus '  there  was  a  deed  of  land  described  as  being 
in  the  northwest  corner  of  a  township  by  mistake  for  the  northeast  cor- 
ner. The  grantor  admitted  the  real  contract,  and  had  corrected  the 
mistake  by  deed.  The  only  question  was,  whether  equity  would  en- 
force the  corrected  deed  against  the  lien  of  a  judgment  creditor,  who 
had  notice  of  the  mistake.  In  the  opinion  it  is  said  :  "  It  is  a  case  in 
which  this  court  would  interfere  as  between  the  immediate  parties  to 
correct  the  mistake."  The  judgment  was  clearly  right.  The  dictian 
we  are  disposed  to  question,  unless  the  deed  itself  contained  some  other 
description  by  means  of  which  the  land  might  be  identified  and  the  mis- 
take corrected. 

In  Newsom  v.  Bufferlow '  a  deed  was  reformed,  which  was  made,  by 
fraud,  to  include  land  not  sold,  and  the  fraudulent  grantee  was  required 
to  execute  a  reconveyance  of  the  excess.  The  opinion  contains  a  re- 
mark of  the  court,  that  this  power  may  be  exercised  as  well  by  insert- 
ing what  was  omitted,  as  by  striking  out  what  was  wrongfully  included. 
But  this  remark  is  clearly  obiter  dictum,  and  is  not  sustained  by  the 
authority  cited,  namely,  Gillespie  v.  Moon. 

In  Blodgett  v-  Hobart^  a  mortgage  was  reformed  by  including  other 
lands  omitted  by  mistake.  The  Statute  of  Frauds  was  not  set  up  in  the 
answer,  nor  referred  to  in  the  opinion  of  the  court ;  and  the  answer  was 
considered  by  the  court  to  be  evasive  in  regard  to  the  alleged  agree- 
ment for  security  upon  such  other  lands. 

In  Tilton  v.  Tilton "  the  court  controvert  the  doctrine  of  such  a  lim- 
itation, as  declared  in  Elder  v.  Elder ;  ^  but  the  decision  did  not  involve 
the  question  so  discussed.  The  case  arose  from  an  attempted  parti- 
tion between  tenants  in  common  of  real  estate.  There  was  a  written 
agreement  for  partition  according  to  the  award  of  certain  arbitrators 
named ;  and  the  only  question  was,  as  to  the  effect  of  a  substitution  of 
other  arbitrators  by  parol.  Deeds  had  been  executed,  and  the  plaintiff 
had  fully  performed  his  part  of  the  agreement.  It  was  a  case  of  part 
performance  sufficient  to  take  the  case  out  of  the  Statute  of  Frauds, 
and  was  decided  upon    that   ground.      Besides,    a   partition  of  lands, 

'  I  Edw.  Ch.  480.  =  I  Dev.  Eq.  379- 

3  18  Verm.  414.  "g  n,  H.  385. 

*  I  Fairf.  80. 
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though  effected  by  mutual  deeds  of  release,  is   not  a  contract  for  the 
sale  of  land. 

Craig  V.  Kittridge '  arose  upon  a  partition,  and  was  decided  upon 
the  authority  of  Tilton  7:  Tilton.  Smith  v.  Greeley '  was  a  decree 
upon  default,  without  argument  or  oinnion,  against  the  executors  and 
heirs  of  a  party  whose  deed,  by  mutual  mistake,  failed  to  include  cer- 
tain land  sold.  It  does  not  appear  whether  there  was  written  evidence 
of  the  agreement,  nor  whether  there  was  possession  or  acts  of  perform- 
ance. It  was  sufficient,  perhaps,  that  the  statute  was  not  pleaded,  and 
the  default  admitted  the  agreement. 

Caldwell  v.  Carrington  '  was  an  agreement  for  exchange  of  lands, 
and  stands  entirely  upon  the  ground  of  part  performance. 

Notwithstanding  contrary  decisions  and  dicfa,  we  are  satisfied  that, 
upon  principle,  the  conveyance  of  land  cannot  be  decreed  in  equity  by 
reason  merely  of  an  oral  agreement  therefor,  against  a  party  denying 
the  alleged  agreement  and  relying  upon  the  Statute  of  Frauds,  in  the 
absence  of  evidence  of  change  of  situation  or  part  performance  creat- 
ing an  estoppel  against  the  plea  of  the  statute.  This  rule  applies  as 
well  to  the  enforcement  of  such  an  agreement  by  way  of  rectifying  a 
deed  as  to  a  direct  suit  for  its  specific  performance.  We  are  satisfied 
also  that  this  is  the  rule  to  be  derived  from  a  great  preponderance  of 
the  authorities.* 

The  prayer  in  regard  to  the  fence  stands  differently.  If  that  stipula- 
tion had  been  fraudulently  inserted  in  the  deed,  the  agreement  being 
otherwise,  the  deed  might  be  reformed  by  striking  out  that  provision, 
or  requiring  a  release  of  it,  so  as  to  make  the  writing  correspond  with 
the  actual  agreement.  But,  upon  the  allegations  of  the  bill,  there  is 
no  other  agreement  by  which  to  reform  the  deed,  and  to  which  to  make 
it  conform.  The  plaintiff  admits  that  the  stipulation  in  the  deed  is  pre- 
cisely in  accordance  with  the  actual  agreement.  The  fraud  which  he 
alleges  relates  only  to  the  consideration  or  inducement  upon  which  he 
was  led  to  make  that  agreement ;  not  to  the  form  of  the  agreement 
itself.  If  that  stipulation  were  to  be  stricken  out,  the  writing  would 
then  not  express  the  agreement  actually  made  by  the  parties.  The 
court  cannot  rectify  an  instrument  otherwise  than  in  accordance  with 
the  actual  agreement.  It  cannot  make  an  agreement  for  the  par- 
's Foster  231.  'Smith  v.  Greeley,  14  N.  H.  378.  =  9  Pet.  86. 
*  Whitchurch  v.  Bevis,  2  Bro.  Ch.  559;  Woollam  v.  Hearn,  7  Ves.  211  ; 
2  Lead.  Cas.  in  Eq.  (3d  Am.  ed.)  notes  P414],  Am.  notes,  691  ;  Townshend  v. 
Stangroom,  6  Ves.  328  ;  Beaumont  v.  Bramley,  Turner  &  Russell  41  ;  see  also 
XI  Gill  &  Johns.  314,  19  Conn.  63,  and  i  Fairf.  80,  already  cited  above  ;  Adams 
Eq.  171,  172  ;  Churchill  v.  Rogers,  3  T.  B.  Monr.  81  ;  Purcell  v.  Miner,  4  Wal- 
lace 513. 
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ties.'  If  the  subject  matter  of  this  stipulation  were  of  sufficient 
materiality,  the  fraud  alleged  might  have  the  effect  to  defeat  the 
whole  instrument.  But  this  effect  is  not  sought.  The  plaintiffs 
remedy,  therefore,  is  at  law  in  damages  for  the  deceit  and  false  repre- 
sentation. 

The  alleged  agreement,  in  regard  to  the  premium  and  accrued 
interest  upon  the  bonds  transferred  in  payment  for  the  land,  will 
not  sustain  a  bill  in  equity.  If  such  an  agreement  was  made  and 
broken,  we  see  no  reason  why  an  action  of  assumpsit  will  not  lie 
upon  the  agreement,  or  for  the  overpayment  of  the  agreed  price  of 
the  purchase.  The  remedy  at  law  is  as  effectual  as  it  can  be  in 
equity. 

The  entry  must  therefore  be 

Bill  dismissed.'^ 

1  Hunt  7'.  Rousmanier,  i  Pet.  i,  14  ;  Brooks  ?'.  StoIIey,  3  McLean  523. 

'^  The  defendant  further  claims  that  the  verbal  negotiations  being  within  the 
Statute  of  Frauds,  and  the  plaintifY  having  made  no  improvement  on  the  prem- 
ises, the  plaintiff  cannot  claim  the  land,  but  is  confined  to  relief  in  damages^ 
The  case  of  Glass  t'.  Hulbert  (102  Mass.  24)  is  relied  upon  by  the  defendant  to 
sustain  this  theory.  That  case  was  a  bill  in  equity  filed  by  the  purchaser  of  a 
lot  of  land,  after  taking  the  deed  and  paying  the  price,  seeking  relief  on  several 
grounds,  and  among  others,  because,  during  the  negotiations  for  the  sale  of  the 
lot,  the  defendant  represented  that  it  included  land  which  it  did  not  include, 
and  under  that  misrepresentation  the  plaintiff  agreed  to  make  the  purchase  ; 
and  it  was  held,  in  reference  to  the  additional  land,  that  no  decree  could  be 
made  for  its  conveyance  in  the  absence  of  any  evidence  to  estop  the  defendant 
from  pleading  the  Statute  of  Frauds,  and  that  the  only  relief  was  by  an  action 
for  damages.  In  the  case  cited  no  possession  was  taken  under  the  deed  of  the 
land  excluded,  so  that  in  one  of  its  most  material  and  important  characteristics 
it  differs  entirely  from  the  case  at  bar.  Nor  does  it  appear  that  in  Massa- 
chusetts the  Statute  of  Frauds  contains  a  provision  to  the  effect  that  nothing 
contained  therein  shall  be  construed  to  abridge  the  powers  of  a  court  of  equity 
to  compel  the  specific  performance  of  agreements  in  cases  of  part  performance 
of  the  same,  as  is  the  case  here.     (See  2  R.  S.  135,  §  10.) 

In  the  opinion  of  the  learned  judge,  after  referring  to  the  case  of  Smith  v. 
Underdunck  (i  Sandf.  Ch.  579),  and  stating  that  the  decision  rests  upon  the 
fact  of  possession  by  the  plaintiff  of  the  entire  premises,  including  the  part  for 
which  the  bill  was  brought,  and  which,  together  with  the  contract,  was  admitted 
by  the  demurrer,  and  therefore  the  question  of  the  Statute  of  Frauds  did  not 
arise,  it  is  said  :  "  That  the  purchaser  has  been  let  in  possession  in  pursuance 
of  a  parol  agreement  has  been  generally  recognized  as  suflScient  to  take  it  out 
of  the  statute."  In  a  subsequent  portion  of  the  opinion  the  rule  is  laid  down 
that,  upon  principle,  a  conveyance  of  land  cannot  be  decreed  in  equity  by 
reason  of  a  mere  oral  agreement,  in  the  absence  of  evidence  of  a  change  of  situ- 
ation, a  part  performance  creating  an  estoppel  against  the  plea  of  the  statute, 
thus  making  an  exception  when  possession  has  been  taken  under  the  deed. 
The  marked  difference  between  the  cases  cited  and  the  one  at  bar  is  of  such  a 
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In  thk  SupRKRiE  Court  ok  Nkw  Hampsiiikk,  August,  1878. 

\Reported  in  58  New  Hampshire  Reports  386.] 

In  equity.  The  plaintiffs  asked  for  the  reformation  of  a  deed. 
Facts  found  by  the  court :  The  plaintiffs,  by  oral  agreement,  bought  a 
farm  of  the  defendants  for  $2,500,  paid  the  price,  and  took  the  deed  of 
which  they  seek  reformation.  A  part  of  the  farm  containing  ten  acres, 
included  in  the  bargain  and  paid  for,  was,  by  the  fraud  of  the  defend- 
ants, omitted  in  the  deed.  After  receiving  the  deed  the  plaintiffs 
moved  into  the  farm  buildings  which  were  on  the  land  described  in  the 
deed,  occupied  that  land  and  made  valuable  improvements  upon  it,  but 
made  no  improvements  upon,  and  did  not  take  possession  of,  the  ten 
acres.  The  defendants  continued  in  possession  of  that  lot,  and  paid 
the  taxes  on  it. 

•character  that  the  former  could  scarcely  be  considered  as  an  authority  applica- 
ble to  the  latter.  In  the  case  of  Glass  v.  Hulbert,  above  cited,  some  of  the 
authorities  in  this  State  are  commented  upon  and  criticised,  and  it  is  conceded 
that  the  doctrine  attempted  to  be  defined  has  not  been  universally  recognized 
or  observed.  In  fact,  it  is  quite  clear  that  the  authorities  in  this  State  are  in  a 
contrary  direction,  and  the  uniform  current  of  decisions  has  been  to  entertain 
jurisdiction  and  grant  relief  in  such  cases  as  not  being  within  the  prohibition  of 
the  Statute  of  Frauds.  At  a  very  early  period  in  the  history  of  equity  juris- 
prudence of  this  State  it  was  held  that  equity  relieves  against  a  mistake  as  well 
as  fraud,  and  in  Gillespie  v.  Moon  (2  J.  Ch.  585)  where  the  verbal  agreement 
was  to  sell  200  acres,  and  250  was  erroneously  included  in  the  conveyance. 
The  grantee  took  possession,  and  a  decree  was  granted  directing  a  reconvey- 
ance of  the  excess.  The  learned  Chancellor  Kent  remarks  :  "It  would  be  a 
great  defect  in  what  Lord  Eldon  terms  '  the  moral  jurisdiction  of  the  court '  if 
there  was  no  relief  for  such  a  case."  In  CJlass  v.  Hulbert  {supra)  it  is  conceded 
that  the  principle  maintained  by  Chancellor  Kent  was  fully  established,  but  an 
attempted  distinction  was  said  to  exist  because  the  relief  sought  and  granted 
was  by  way  of  restricting,  and  not  by  enlarging  the  operation  of  the  deed. 
The  principle  is  the  same,  and  equally  applicable  to  both  cases,  as  is  apparent 
from  the  discussion  of  the  cases  by  the  Chancellor  in  Gillespie  v.  Moon  {supra). 
Besides,  the  subsequent  decisions  in  this  State  distinctly  hold  that  the  same 
principle  was  applicable  where  the  conveyance  or  agreement  did  not  include  all 
the  land  which  was  intended.  (Wiswall  v.  Hall,  3  Paige  313  ;  De  Peyster  v. 
Hasbrouck,  i  Kern.  582  ;  Welles  v.  Yates,  44  N.  Y.  525  ;  Kisselbrack  v.  Liv- 
ingston, 4  J.  C.  R.  144.)  In  the  case  at  bar  the  plaintiff  took  possession  under 
the  deed,  with  the  knowledge  of  the  defendant,  and  has  ever  since  held  posses- 
sion of  the  same,  and,  within  the  cases  last  cited,  was  entitled  to  the  relief  de- 
manded. The  case  clearly  was  not  within  the  statute,  as  there  was  sufficient 
performance  to  bring  it  within  the  well-settled  rule  that  partial  performance 
takes  a  parol  agreement  out  of  the  Statute  of  Frauds.  (Malins  v.  Brown,  4 
Comst.  410;  Lobdell  v.  Lobdell,  36  N.  Y.  327  ;  2  R.  S.  535,  §  10.) — Miller,  J., 
Beardsley  v.  Duntley,  69  N,  Y.  577,  582-584. — Ed. 
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Wiggin  &*  Fernald  and  Hobbs  for  the  plaintiffs. 

Bartleit  for  the  defendants. 

Foster,  J.  When  reformation  is  sought  of  a  deed  which,  through 
fraud  or  mistake,  conveyed  less  land  than  was  orally  bought  and  paid 
for,  the  case  does  not  stand  as  if  there  were  no  deed ;  and  the  error  may 
be  corrected  without  proof  of  such  part  performance  as  is  necessary  for 
a  decree  of  specific  performance  compelling  a  conveyance  of  the  whole 
land  when  no  part  of  it  has  been  conveyed.' 

In  the  last  of  these  cases  Bigelow,  J.,  delivering  the  opinion,  says  : 
"Upon  elementary  principles  the  plaintiff  is  entitled   to  have  his  deed 

reformed  so  that  it  may  truly  set  forth  the  whole  contract Upon 

proof  of  fraud  in  the  omission  of  material  stipulations  in  a  written  con- 
tract, a  court  of  equity  will  admit  parol  evidence  to  establish  the  agree- 
ment as  it  was  understood  and  concluded  between  the  parties."  The 
defendants  rely  upon  Glass  v.  Hulbert,'  where  the  doctrine  of  reforma- 
tion of  written  contracts  was  subjected  to  a  limitation  at  variance  with 
the  settled  law  of  this  State. 

A  court  cannot  disregard  a  valid  statute,  nor  regard  it  with  favor  or 
disfavor,  nor  take  out  of  its  operation  a  case  that  is  within  it,  nor  grant 
relief  at  law  or  in  equity  against  it.  The  judicial  question  is.  What 
purpose  of  the  legislature  appears  in  its  acts,  upon  the  established  ruler 
of  construction  ?     "  No  action  shall  be  maintained  upon  a  contract  for 

'  I  Story  Eq.,  ss.  152-161  ;  Adams's  Eq.  169,  171  ;  3  Gr.  Ev.,  ss.  360,  363  ; 
Bloomer  z\  Spittle,  Fisher's  An.  Dig.  (1S72)  131  ;  Tilton  v.  Tilton,  g  N.  H.  385, 
392;  (Purcell  V.  Miner,  4  Wall.  513; )  Prescott  v.  Hawkins,  12  N.  H.  19,  28 — 16 
N.  H.  122  ;  Way  v.  Cutting,  17  N.  H.  450,  451  ;  Bellows  v.  Stone,  14  N.  H.  175, 
201  ;  Smith  v.  Greeley,  14  N.  H.  378  ;  Craig  v.  Kittredge,  23  N.  H.  231,  236; 
Busby  V.  Littlefield,  31  N.  H.  193,  199—33  N.  H.  76  ;  Webster  v.  Webster,  33 
N.  H.  18,  22,  23,  25  ;  Doe  v.  Doe,  37  N.  H.  268,  285  ;  Herbert  v.  Odlin,  40 
N.  H.  267  ;  Brown  v.  Glines,  42  N.  H.  160  ;  Kennard  v.  George,  44  N.  H.  440  ; 
Leach  v.  Noyes,  45  N.  H.  364  ;  Peterson  v.  Grover,  20  Me.  363  ;  Farley  v. 
Bryant,  32  Me.  475  ;  Tucker  v.  Madden,  44  Me.  206  ;  Adams  v.  Stevens,  49  Me. 
362  ;  Burr  v.  Hutchinson,  61  Me.  514  ;  Beardsley  v.  Knight,  10  Vt.  185,  190  ; 
Griswold  v.  Smith,  10  Vt.  452  ;  Goodell  v.  Field,  15  Vt.  448  ;  Blodgett  v.  Hobart, 
18  Vt.  414  ;  Brown  v.  Lamphear,  35  Vt.  252  ;  Shattuck  v.  Gay,  45  Vt.  87  ;  Allen 
V.  Brown,  6  R.  I.  386  ;  Holabird  v.  Burr,  17  Conn.  556  ;  Wooden  v.  Haviland, 
i3  Conn.  loi  ;  Stedwell  v.  Anderson,  21  Conn.  139  ;  Knapp  v.  White,  23  Conn. 
529  ;  Blakeman  v.  Blakeman,  39  Conn.  320  ;  Gillespie  v.  Moon,  2  Johns.  Ch. 
5S5  ;  Wiswall  v.  Hall,  3  Paige  Ch.  313  ;  Johnson  v.  Taber,  10  N.  Y.  319  :  De 
Peyster  v.  Hasbrouck,  11  N.  Y.  582  ;  Rider  v.  Powell,  28  N.  Y.  310  ;  Welles  v 
Yates,  44  N.  Y.  525  ;  Bush  r.  Hicks,  60  N.  Y.  298  ;  Ginschio  v.  Ley,  i  Phila- 
delphia, 383  ;  Bartle  v.  Vosbury,  3  Gr.  Cas.  (Pa.)  277  ;  Wyche  v.  Greene,  16  Ga. 
49  ;  Durant  v.  Bacot,  13  N.  J.  (Eq.)  201  ;  Weller  v.  Rolason,  17  N.  J.  (Eq.)  13  ; 
Ehleringer  v.  Moriarty,  10  Iowa  78  ;  Barber  v.  Lyon,  15  Iowa  37  ;  Canedy  v. 
Marcy,  13  Gray  373  ;  Metcalf  v.  Putnam,  9  Allen  97,  100. 

-  102  Mass.  24. 


346  IIITCIIINS   V.    PETTINGILL.  [CIIAP.  I. 

the  sale  of  land  unless  the  agreement  upon  which  it  is  brought,  or  some 
memorandum  thereof,  is  in  writing."  '  "  The  supreme  court  shall  have 
the  powers  of  a  court  of  equity  in  cases  cognizable  in  such  court,  and 
may  hear  and  determine,  according  to  the  course  of  equity,  in  case  of 
charitable  uses,  trusts,  fraud,  accident,  or  mistake  ;  ....  of  specific 
performance  of  contracts  ;  .  .  .  .  and  in  all  other  cases  where  there 
is  not  a  plain,  adequate,  and  complete  remedy  at  law." '  These  provi- 
sions, though  printed  in  different  chapters,  are  consistent  parts  of  one 
law.  We  are  not  to  give  either  of  them  a  strained  construction,  liberal 
or  strict,  for  the  special  purpose  of  justice  in  a  particular  case,  or  for 
the  general  purpose  of  making  the  law  what  in  our  judgment  it  ought 
to  be.  The  meaning  of  one  act  may  be  shown  by  other  acts.  There 
may  be  several  acts,  neither  of  which  can  be  properly  administered  in 
a  particular  case,  except  as  part  of  one  law  comprising  them  all.  It 
may  be  necessary  to  consider  one  statute  on  any  subject  a  part  of  the 
whole  law,  statutory  and  common,  on  that  subject,  as  it  is  necessary  to 
consider  one  section  or  word  of  a  statute  a  part  of  that  statute.  The 
Statute  of  Frauds,  severed  from  all  other  law,  written  and  unwritten,  and 
taken  in  its  literal  sense,  would  deny  these  plaintiffs  the  relief  of  specific 
performance,  even  if  they  had  taken  possession  of  the  ten-acre  lot  and 
made  valuable  improvements  upon  it,  and  would  leave  people  remedi- 
less in  a  great  number  of  cases  of  fraud,  accident,  or  mistake,  for  which 
ample  remedies  are  provided  by  the  statute  of  equity  jurisdiction.  And 
the  latter  statute,  torn  from  the  general  body  of  the  law,  taken  literally 
and  administered  as  if  there  were  no  other  law,  would  deprive  the  com- 
munity of  safeguards  which  the  Statute  of  Frauds  and  the  common  law 
were  designed  to  afford,  and  which  the  statute  of  equity  was  not  designed 
to  take  away.  The  well-known  general  objects  of  these  statutes  are  the 
principal  guides  for  their  construction.  The  statute  of  equity  author- 
izes this  court  to  administer  the  legal  principles  of  the  general  system 
of  equity  which,  as  a  great  branch  of  the  law  of  their  native  country, 
was  brought  over  by  the  colonists,  and  has  always  existed  as  a  part  of 
the  common  law,  in  its  broadest  sense,  in  New  Hampshire.*  The 
Statute  of  Frauds  prevents  wrong  being  done  in  certain  cases  by  the 
testimony  of  witnesses. 

If  without  written  evidence  of  a  contract  for  the  sale  of  land,  the 
vendee  pays  for  the  land,  and  with  the  knowledge  and  consent  of  the 
vendor  takes  possession  of  it  and  makes  valuable  improvements  upon 
it  he  is  entitled  to  the  relief  of  specific  performance.  Upon  the  literal 
construction  of  the  Statute  of  Frauds,  there  could  not  be  a  decree  for 

iGen.  St.,  c.  2oi,  s.  I2. 

•^Gen.  St.,  c.  190,  s.  i. 

swells  V.  Pierce,  27  N.  H.  503,  512;  Walker  v.  Cheever,  35  N.  H.  339,  349- 
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specific  performance  in  such  a  case,  and  there  could  not  be,  by  parol 
evidence,  a  reformation  of  a  deed  enlarging  its  operation.  But  the 
statute,  rightly  construed,  does  not  destroy  either  of  these  remedies,  as 
the  Statute  of  Limitations  does  not  destroy  the  remedy  in  cases  of  fraudu- 
lent concealment  of  the  cause  of  action,"  as  the  registry  laws  do  not 
destroy  the  effect  of  actual  notice  of  an  unrecorded  deed,'  and  as  the 
Statute  of  Frauds  does  not  disturb  a  boundary  fixed  by  parol  agreement 
and  possession.' 

The  plaintiffs  are  entitled  to  a  decree  for  a  conveyance  of  the  ten- 
acre  lot. 

Case  discharged. 

Stanley,  J.,  did  not  sit. 


NOEL'S   EXECUTOR  et  al.  v.  GILL  et  al. 
In  the  Court  of  Appeals  of  Kentucky,  September  21,   1886. 

\^Reported  in  84  Kentucky  Reports  241.] 

A.  Dnvall  for  appellant. 

W.  L.  Gordoti  and  W.  Lindsay  for  appellees. 

Judge  Bennett  delivered  the  opinion  of  the  court. 

Appellant  brought  suit  in  ejectment  in  the  Hopkins  Circuit  Court 
against  Gill  &  Randall  to  recover  the  possession  of  a  lot  of  ground 
No.  6,  situated  on  the  north  side  of  Main  Cross  Street,  in  the  town  of 
Madisonville,  which  lot  contained  twenty-five  feet  front,  and  ran  one 
hundred  and  forty-five  feet  back. 

Randall  answered,  disclosing  the  fact  that  Gill  was  his  tenant,  and 
that  he  held  said  lot  by  the  authority  of  the  Louisville  &  Nashville 
Railroad  Company,  which  was  the  owner  of  said  property,  and  asked 
that  said  company  be  allowed  to  defend.  The  company  appeared  and 
answered. 

The  answers  of  Randall  and  the  company  disclose  that  the  Evans- 
ville,  Henderson  &  Nashville  Railroad  Company  bought  all  of  the  real 
property  owned  by  appellant  from  him  situated  on  said  street,  on  which 
to  construct  its  roadbed  ;  that  said  purchase  included  for  said  purpose 
lots  Nos.  6  and  7,  8  and  9.  And  if  the  deed,  which  was  made  some 
time  after  said  purchase,  and  which  the  company  exhibited  with  its 
answer,  failed  to  cover  all  of  said  property,  then  the  omission  was  the 
result  of  a  mistake.  It  asked  in  that  case  that  the  deed  be  reformed  so 
as  to  cover  it.     Appellant,  in  his  reply,  denied  that,  by  the  terms  of  said 

'  Bank  v.  Fairbanks,  49  N.  H.  131,  141. 

*  Gooding  v.  Riley,  50  N.  H.  400. 

3  Kellogg  V.  Smith,  7  Cush.  375  ;  Knovvles  v.  Toothaker,  58  Me.  172. 
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contract  of  sale,  lots  Nos.  6  and  7  were  included,  or  intended  to  be  in- 
cluded. That,  by  the  terms  of  sale,  only  lots  8  and  9  were  sold  to  the 
Evansville,  Henderson  &  Nashville  Railroad  Company. 

The  deed  exhibited  by  the  Louisville  &  Nashville  Railroad  Company 
from  appellant  to  the  P>ansville,  Henderson  &  Nashville  Railroad 
Company  describes  the  lots  sold  to  it  as  lots  Nos.  8  and  9,  situated  on 
the  north  side  of  Main  Cross  Street,  in  the  town  of  Madisonville,  and 
containing  50  feet  front  and  running  back  145  feet,  and  the  same  prop- 
erty over  which  the  company  had  constructed  its  railroad.  Also,  as  the 
same  property  that  had  been  conveyed  by  Watkins,  commissioner,  to 
appellant.     The  deed  was  made  in  1870. 

The  proof  in  the  case  satisfactorily  shows  that  in  1869  the  Evans- 
ville, Henderson  &  Nashville  Railroad  Company  proposed  to  buy  from 
appellant  simply  a  right  of  way,  for  the  location  of  its  roadbed,  over 
the  lots  of  appellant  situated  on  the  north  side  of  Main  Cross  Street,  in 
the  town  of  Madisonville  ;  that  appellant,  believing  that  the  location  of 
the  roadbed  on  parts  of  his  lots  would  destroy  the  value  of  the  remain- 
ing parts,  declined  to  sell  simply  the  right  of  way,  but  proposed  to  sell 
all  of  the  lots  that  he  owned  on  said  street  on  which  the  roadbed  would 
be  located.  This  proposition  was  accepted  by  the  company.  The  sale 
thus  made  was  verbal. 

It  also  appears  that,  at  the  time  of  this  verbal  sale,  appellant  did  not 
remember  that  he  owned  lots  6  and  7  ;  having  sold  said  lots  to  Israel 
Davis  several  years  before  by  title  bond,  and  Davis  having  failed  to  pay 
for  them,  the  contract  of  sale  was  rescinded,  and  the  property  reverted 
back  to  appellant,  which  fact  he  had  forgotten  at  the  time  he  sold  said 
lots  to  said  company  ;  he  therefore  supposed  that  he  owned  only  lots 
Nos.  8  and  9. 

It  also  appears  that,  at  the  time  of  said  sale,  appellant  did  not  know 
the  precise  location  or  identity  of  any  of  said  lots,  nor  did  said  com- 
pany. 

After  said  sale  appellant  and  said  company,  differing  about  the  price 
that  ought  to  be  paid  for  said  property — ai)pellant  contending  that  as 
there  was  a  tobacco  factory  belonging  to  him  situated  on  the  property 
sold  which  would  have  to  be  destroyed,  the  price  ought  to  be  more — 
left  the  matter  to  arbitrators  to  settle.  The  arbitrators  fixed  the  price, 
including  the  factory,  at  one  thousand  dollars,  which  was  paid,  and  ap- 
pellant then  made  the  deed,  above  referred  to,  to  the  company. 

Appellee  is  positive  in  his  testimony  that  said  factory  was  situated  on 
lots  Nos.  8  and  9,  and  not  on  lots  Nos.  6  and  7.  Another  witness, 
who  testified  for  appellant,  gave  it  as  his  opinion  that  said  factory  was 
situated  on  lot  No.  10. 

Appellees  are  equally  positive  that  said  factory  was  situated  on  lots 
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Nos.  6  and  7,  and  not  on  Nos.  8  and  9.  It  may  be  regarded  as  a  fixed 
fact,  that  appellant  thought  he  was  selling,  and  intended  to  sell,  the  lots 
on  which  the  factory  was  located  ;  so  if  it  is  a  fact  that  the  factory  was 
located  on  lots  Nos.  6  and  7,  then  the  question  is  at  once  settled  that 
said  lots  were  included  in  the  terms  of  sale. 

On  the  part  of  appellees,  it  was  proven  by  the  county  surveyor  that 
he  surveyed  all  of  said  lots  carefully  and  accurately,  and  that  said  fac- 
tory was  situated  on  lots  Nos.  6  and  7  ;  also,  that  he  did  business  in 
said  factory  just  before  it  was  torn  down  by  the  Evansville,  Henderson 
&  Nashville  Railroad  Company,  and  knows  that  the  factory  was  situated 
on  lots  Nos.  6  and  7.  Another  witness  swears  that  Israel  Davis,  the 
person  that  once  owned  said  lots  by  purchase  from  appellant,  built  said 
factory  on  lots  Nos.  6  and  7,  and  that  he  helped  to  build  it.  Other 
witnesses,  who  were  well  acquainted  with  the  factory  and  its  location, 
from  the  time  it  was  built  until  torn  down,  swear  that  it  was  located  on 
lots  Nos.  6  and  7.  Also  one  of  the  contractors  to  construct  that  por- 
tion of  the  railroad  bed  over  said  lots  swears  that  said  factory,  being  in 
the  line  of  the  roadbed,  was  torn  down  by  the  orders  of  the  company. 
He  also  fixes  its  location  on  lots  Nos.  6  and  7. 

So  we  have  no  hesitation  in  saying  that  the  weight  of  the  evidence 
clearly  establishes  the  fact  that  the  factory  was  situated  on  lots  Nos.  6 
and  7,  and  not  lots  Nos.  8  and  9,  or  any  part  of  them.  It  is  also  clear 
that  said  railroad  bed  is  on  parts  of  lots  Nos.  6,  7  and  8,  but  is  not  on 
any  part  of  lot  No.  9.  The  proof  is  also  clear  that  appellant  intended 
to,  and  did  sell  to  said  company,  all  of  the  lots  on  which  its  roadbed 
was  constructed,  in  whole  or  in  part,  but  no  more.  It  is  also  clear  that 
the  deed  made  by  appellant  to  said  company  does  not  embrace,  by 
mistake  in  the  draughtsman,  all  of  the  lots  sold.  This  mistake  evidently 
grew  out  of  the  fact  that  neither  party  knew  the  identity  or  quantity  of 
the  property  sold. 

The  lower  court,  upon  these  facts,  attempted  to  reform  the  deed,  so 
as  to  make  it  conform  to  the  terms  of  the  contract  made  between  these 
parties,  by  decreeing  that  appellee,  the  Louisville  &  Nashville  Railroad 
Comjiany,  was  entitled  to  the  four  lots,  Nos.  6,  7,  8  and  9. 

Appellant  has  appealed  from  that  judgment.  The  first  question  pre- 
sented is,  had  the  court  the  power  to  reform  the  deed,  and  make  it 
conform  to  the  terms  of  the  contract  ?  That  question  being  decided 
affirmatively,  the  second  question  is,  did  the  lower  court  reform  the 
deed  on  equitable  principles  to  both  parties  ? 

All  mistakes  occurring  in  agreements,  executed  or  executory,  relate 
either,  first,  to  the  terms  of  the  contract,  or,  second,  to  the  subject- 
matter  of  the  contract.  The  terms  of  the  contract  may  be  stated  ac- 
cording to  the  intention  of  the  parties,  but  there  is  an  error  of  one  or 
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both  in  reference  to  the  property  to  which  the  terms  apply — such  as  a 
mistake  in  reference  to  its  identity,  situation,  boundaries,  title,  quantity, 
or  value. 

Here  the  tern)s  of  the  contract  were,  the  sale  to  ajipellee's  vendor  of 
all  the  lots  owned  by  appellant,  on  the  north  side  of  Main  Cross  Street, 
over  which  the  roadbed  was  constructed  in  whole  or  in  part.  The 
mistake  occurred  in  reference  to  the  identity,  location,  and  number  of 
lots  included  in  the  terms  of  sale. 

The  appellant's  attorney  suggests  that,  although  the  mistake  may 
exist  as  to  the  subject-matter  of  the  contract,  yet  as  the  Statute  of  Frauds 
requires  the  contract  to  be  in  writing,  parol  evidence  cannot  be  heard 
to  correct  the  mistake,  because  that  would  be  virtually  making  a  con- 
tract by  parol  evidence  that  the  Statute  of  Frauds  required  to  be  in 
writing. 

The  courts  of  a  few  of  the  States  have  held  that  contracts  required 
by  the  Statute  of  Frauds  to  be  in  writing  could  only  be  corrected  in  the 
single  instance  of  a  mistake  in  reference  to  the  subject-matter  of  the 
contract,  where  the  error  consisted  in  including  more,  for  instance,  land, 
in  the  written  contract,  than  the  parties  intended,  in  which  case  parol 
evidence  might  be  used  to  show  that  the  surplus  should  be  omitted  or 
eliminated  from  the  contract  as  written,  and  confine  the  operation  of 
the  contract  to  the  remaining  subject-matter  mentioned  in  it,  and  to 
which  the  parties  intended  the  contract  to  apply.  The  reason  assigned 
for  thus  limiting  the  reformation  of  a  contract  required  by  the  Statute  of 
Frauds  to  be  in  writing  is,  that  parol  evidence  in  that  case  does  not  con- 
flict with  the  Statute  of  Frauds,  since  the  relief  does  not  make  a  parol 
contract  required  by  the  Statute  of  Frauds  to  be  in  writing,  but  simply 
narrows  a  written  one  already  made. 

The  courts  of  the  States  that  have  put  the  most  stress  on  this  doctrine 
had  no  general  equity  jurisdiction,  but  only  such  limited  equity  jurisdic- 
tion as  the  statutes  of  the  State  conferred  upon  them.  This  view  of  the 
question,  therefore,  grew  out  of  that  fact.  A  few  other  States,  however, 
with  general  equity  jurisdiction,  followed  in  the  same  line  of  thought. 

On  the  other  hand,  the  courts  of  a  large  majority  of  the  States  have 
held  that  contracts  required  by  the  Statute  of  Frauds  to  be  in  writing 
may  be  reformed  by  courts  of  equity,  so  as  to  enlarge  or  restrict  the 
terms  or  the  subject-matter  of  the  contract  whenever  it  is  clearly  shown 
that  the  written  contract,  by  fraud  or  mistake,  does  not  embrace  either 
the  terms  or  the  subject-matter  of  the  contract,  as  it  was  intended  and 
understood  by  the  parties  to  it. 

The  courts  of  equity  go  upon  the  ground  that  the  Statute  of  Frauds  is 
no  real  obstacle  in  the  way  of  administering  equitable  relief,  so  as  to 
promote  justice  and  prevent  wrong.     They  do  not  overrule  the  statute. 
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but,  to  prevent  fraud  or  mistake,  confer  remedial  rights  which  are  not 
within  the  statutory  prohibition.  In  respect  to  such  needful  remedies, 
the  statute  as  to  them  "  is  uplifted."  It  has  also  been  said,  that  in  case 
of  a  written  conveyance  of  land,  which  does  not  convey  as  much  land 
as  was  agreed,  or  different  or  more  land  than  was  intended  by  the 
parties,  the  court  will  fasten  a  personal  obligation  upon  the  party  bene- 
fited by  the  mistake  to  correct  it,  upon  the  ground  that  he  was  holding 
the  property  as  trustee. 

Whether  the  parol  evidence  offered  to  correct  the  writing  on  account 
of  fraud  or  mistake  shows  the  verbal  contract  to  be  broader  than  the 
written  instrument — covering  more  or  a  different  subject-matter,  or  en- 
larging the  terms — or  is  narrower  than  the  written  instrument,  either  in 
the  terms  or  subject-matter  of  the  contract,  courts  of  equity  will  grant 
relief  by  reforming  the  contract,  so  as  to  prevent  fraud  or  mistake.  The 
Statute  of  Frauds,  in  granting  such  relief,  is  not  violated,  but  "  is  up- 
lifted," that  it  may  not  perpetrate  the  fraud  that  the  legislature  designed 
it  to  prevent.* 

Also,  the  majority  of  this  court,  in  the  case  of  Worley  v.  Tnggle, 
etc.,*  held  the  same  doctrine.  The  same  view  has  also  been  held 
since  then  by  all  the  members  of  this  court.  We  adopt  them  now  as 
correct. 

We  think  the  court  did  right  in  reforming  the  deed  to  make  it  con- 
form to  the  contract  of  the  parties,  but  think  it  erred  in  adjudging  that 
appellee,  the  Louisville  &  Nashville  Railroad  Company,  was  entitled  to 
all  four  of  said  lots. 

As  we  have  said,  it  is  clear  that  appellant  intended  to  sell,  and  did 
sell,  all  of  the  lots  he  owned  on  the  north  side  of  Main  Cross  Street,  to 
the  Evansville,  Henderson  &  Nashville  Railroad  Company,  on  which 
the  roadbed  of  the  company  was  constructed,  in  whole  or  in  part,  but 
no  more.  It  is  also  clear  that  lot  No.  9  was  not  needed  or  used  by 
said  company  for  said  purpose.  The  roadbed  does  not  touch  it,  but 
is  constructed  on  lots  Nos.  6,  7  and  8.  Therefore  the  lower  court, 
upon  equitable  principles,  should  have  reformed  the  deed  so  as  to  cover 
lots  Nos.  6,  7  and  8,  and  have  quieted  appellee's  title  to  them  ;  and 
also,  unless  the  rights  of  innocent  third  parties  have  intervened,  have 
reformed  the  deed  as  to  lot  No.  9,  so  as  to  release  said  lot  from  said 
deed  and  restore  the  title  to  appellant. 

As  the  appellee,  the  Louisville  &  Nashville  Railroad  Company, 
bought  only  the  title  of  the  Evansville,  Henderson  &  Nashville  Rail- 
road Company,  as  above  set  forth,  and  is  itself  seeking  to  reform  said 
deed  to  conform  to  the  terms  of  sale,  it  cannot  be  regarded  as  an  in- 

'  See  Pomeroy's  Equity  Jurisprudence,  §  867,  and  the  authorities  there  cited. 
'  4  Bush.  168. 
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nocent  purchaser  of  lot  No.  9,  and  is  not,  therefore,  inchuled  in  the 
suggestion  just  made  as  to  the  rights  of  innocent  third  parties  inter- 
vening. 

For  the  foregoing  reasons  the  judgment  of  the  lower  court  is  affirm- 
ed, in  so  far  as  it  reforms  the  deed  and  quieted  the  title  to  lots  6,  7  and 
8,  to  appellee,  the  Louisville  &  Nashville  Railroad  Company,  and  is 
reversed  as  to  lot  No.  9,  with  directions  to  restore  the  title  to  said  lot 
to  appellant,  and  for  other  proceedings  consistent  with  this  opinion. 


WILLIAM   F.   MACOMBKR  v.  STEPHEN  ¥.  PECKHAM. 

In  the  Supreme  Court  of  Rhode  Island,  March  2,   1889. 
[Reported  in  lb  Rhode  Island  Reports  4S5.] 

Bill  in  Equity  to  reform  a  written  contract  for  the  sale  of  land, 
and  to  enforce  it  as  reformed. 

March  2,  1889.  Durfee,  CJ.  The  contract  set  forth  in  the  bill  is 
a  contract  in  writing  signed  by  the  defendant,  whereby  the  defendant 
agrees  to  sell  to  the  complainant  a  tract  of  land  in  Coventry  and  West 
Greenwich,  known  as  the  "  estate  of  the  American  Cranberry  Com- 
pany, as  platted  by  George  W,  Lamphear  in  1870,"  and  containing 
about  864  acres  of  land,  for  the  sum  of  $12,500,  to  be  paid  as  stated 
therein,  the  agreement  to  hold  good  until  May  i,  1888,  and  a  quit- 
claim deed  of  the  premises  to  be  given  at  any  time  before  that  date. 
The  bill  alleges  that,  by  a  mutual  mistake  of  the  parties  in  drawing  up 
the  contract,  a  portion  of  the  land  agreed  to  be  sold  was  not  included 
in  it.  The  prayer  is,  that  the  contract  may  be  reformed  so  as  to  in- 
clude the  omitted  part,  and  that  as  reformed  it  may  be  specifically  en- 
forced. The  answer  denies  that  any  mistake  was  committed  as  alleged. 
When  the  case  came  on  for  hearing,  the  complainant  offered  to  prove 
the  mistake  by  oral  testimony  for  the  purpose  of  relief  as  aforesaid. 
The  defendant  objected,  and  the  court  suspended  the  hearing  to  enable 
counsel  to  prepare  briefs  and  argue  the  question  before  proceeding  fur- 
ther, which  has  been  done. 

It  is  well  settled  that  where,  by  reason  of  fraud  or  mistake,  a  con- 
tract for  the  sale  of  land  is  not,  as  reduced  to  writing,  the  contract 
which  was  agreed  upon,  the  fact  may  be  shown  by  oral  testimony  in 
defense  to  a  bill  for  the  specific  performance  of  the  contract  as  written, 
to  defeat  the  bill.  The  case  at  bar  is  not  such  a  case.  Nor  is  it  a  case 
in  which  it  is  claimed  that  the  contract  is  taken  out  of  the  operation  of 
the  Statute  of  Frauds  by  part  performance  on  the  part  of  the  complain- 
ant.    It  presents  the  naked  question,  whether  oral  testimony  will  be 
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received  in  equity  for  the  purpose  of  reforming  a  written  contract  for 
the  sale  of  real  estate  on  the  ground  of  mutual  mistake,  and  of  enforc- 
ing it  specifically  when  reformed. 

There  is  a  conflict  of  decision  on  this  question.  The  doctrine  of  the 
English  Chancery  courts  is,  that  oral  testimony  is  not  admissible  for  the 
purpose  of  reforming  an  executory  contract  in  writing  and  then  enforc- 
ing it,  no  matter  whether  the  contract  be  within  the  statute  or  not. 

In  this  country  a  more  liberal  doctrine  prevails,  and  the  cases  are 
numerous  which  assert  the  jurisdiction,  though  the  cases  are  very  few  in 
which  the  jurisdiction  has  ever  been  actually  extended  to  executory 
contracts  in  writing  within  the  Statute  of  Frauds,  in  the  absence  of  any- 
thing, in  the  way  of  estoppel  or  part  performance,  to  raise  an  equity 
against  the  operation  of  the  statute.  And  in  most  of  the  few  cases  re- 
ferred to,  no  consideration  was  given  to  the  statute  as  affecting  the 
question  of  jurisdiction.  There  are  cases,  however,  both  English  and 
American,  in  which  the  effect  of  the  statute  has  been  considered. 

In  Rich  V.  Jackson,*  decided  a.d.  1794,  the  bill  prayed  that  a  writ- 
ten contract  for  a  lease  might  be  reformed  by  introducing  the  words 
"  free  of  all  taxes,"  accidentally  omitted,  and  that  as  reformed  it  might 
be  specifically  enforced,  but  Lord  Rosslyn  refused,  being  unable  to  find 
any  precedent  for  the  action.  In  Wollam  v.  Hearn,^  Sir  William  Grant 
likewise  refused  to  enforce  specifically,  but  with  a  parol  variation,  a 
written  contract  for  a  lease.  He  said:  "Thinking,  as  I  do,  that  the 
statute  has  been  already  too  much  broken  in  upon  by  supposed  equita- 
ble exceptions,  I  shall  not  go  farther  in  receiving  and  giving  effect  to 
parol  evidence  than  I  am  forced  by  precedent.  There  is  no  case  in 
which  the  court  has  gone  the  length  now  desired."  ' 

In  Davies  v.  Filton,*  Lord  St.  Leonards  refused  to  reform  a  lease  ex- 
ecuted in  pursuance  of  a  prior  written  agreement,  saying  that  the  deed 
could  not  be  reformed  by  that  which  would  have  been  inadmissible  if  the 
agreement  were  resting  in  fieri  and  the  bill  had  sought  a  specific  per- 
formance of  it.  And  so  in  Attorney  General  v.  Sitwell,^  Baron  Alder- 
son  expressed  himself  against  the  power,  "  because,"  he  said,  p.  583, 
"  I  cannot  help  feeling  that,  in  the  case  of  an  executory  agreement, 
first  to  reform  and  then  to  decree  an  execution  of  it  would  be  virtually 
to  repeal  the  Statute  of  Frauds."  The  doctrine  thus  expressed  has 
often  been  recognized  as  correct  by  the  English  chancery  courts,  and, 

'  6  Ves.  Jun.  335  n. 

'  I  Ves.  Jun.  211;  2  White  &  Tudor  Lead.  Cas.  Eq.  484. 

^  See,  also,  Clinan  v.  Cooke,  i  Sch.  &  Lef.  22,  decided  by  Lo/d  Redesdale  the 
same  year. 

*2  Dr.  &  War.  225. 

»!  You.  &  Coll.  559. 
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though  there  may  be  some  doubting  liuta,  we  are  not  aware  of  any 
English  decision  to  the  contrary.' 

It  is  sometimes  urged  that,  if  parol  evidence  be  admissible  to  defeat 
specific  performance,  '\\.o\\^\.  pari  rat  ion  eio  be  admissible  in  supi)ort  of 
performance  with  parol  variation.  The  distinction  is  admirably  explained 
by  Lord  Redesdale  in  Clinan  v.  Cooke,  supra.  ''It  should  be  recollected," 
he  says,  "  what  are  the  words  of  the  statute  :  '  No  person  shall  be  charged 
upon  any  contract  or  sale  of  lands,  etc.,  unless  the  agreement,  or  some 
memorandum  or  note  thereof,  shall  be  in  writing  and  signed  by  the 
party  to  be  charged  therewith,  or  some  other  person  thereunto  by  him 
lawfully  authorized.'  No  person  shall  be  charged  with  the  execution 
of  an  agreement  who  has  not  either  by  himself  or  his  agent  signed  a 
written  agreement  ;  but  the  statute  does  not  say  that,  if  a  written 
agreement  is  signed,  the  same  exception  shall  not  hold  to  it  that  did 
before  the  statute.  Now,  before  the  statute,  if  a  bill  had  been  brought 
for  specific  performance,  and  it  had  appeared  that  the  agreement  had 
been  prepared  contrary  to  the  intent  of  the  defendant,  he  might  have 
said,  'That  is  not  the  agreement  meant  to  have  been  signed.'  Such  a 
case  is  left  as  it  was  by  the  statute  ;  it  does  not  say  that  a  written 
agreement  shall  bind,  but  that  an  unwritten  agreement  shall  not  bind." 
In  Townshend  v.  Stangroom,'  the  lessor  filed  a  bill  for  the  specific  per- 
formance of  a  written  agreement  for  a  lease  with  a  parol  variation,  and 
the  lessee  also  filed  a  cross-bill  for  a  specific  performance  of  the  writ- 
ten agreement  simply.  Lord  Eldon  dismissed  both  bills :  the  first,  be- 
cause the  parol  evidence  was  not  admissible  on  behalf  of  the  lessor 
seeking  specific  performance  ;  the  second,  because  it  was  admissible 
when  adduced  by  him  in  defense  to  show  that  the  agreement  as  re- 
duced to  writing  was  not  what  the  parties  intended. 

When  the  parol  variation  is  set  up  in  defense,  it  has  been  held  that 
the  court  may  in  its  discretion  decree  performance  subject  to  the  varia- 
tion as  set  up,  if  the  plaintiff  desires,  the  bill  being  amended  for  tha*" 
purpose.' 

The  effect  of  the  Statute  of  Frauds  is  but  slightly  dwelt  upon  in  the 
English  cases,  because  the  English  chancery  courts  refuse  relief  whether 
the  written  contracts  are  within  the  statute  or  not.  In  the  American 
cases  the  bearing  of  the  statute  is  more  explicitly  considered.  In  Elder 
V.  Elder,''  the  case  was  precisely  like  the  case  at  bar,  and  the  court 
refused  relief  by  first  rectifying  the  contract  by  oral  testimony  and  then 

'  Higginson    v.  Clowes,  15    Ves.  Jun.  516;  Jordan    v.  Sawkins,  4   Bro.  C.  C. 
477;  Martin  v.  Pycroft,  2  De  G.,  M.  &  G.  7S5;   Manser  z^.  Back,  6  Hare  443. 
2  6  Ves.  Jun.  728. 

'  Lindsay  v.  Lynch,  2  Sch.  &  Lef.  1,9;  i  Story  Eq.  Juris.  770  a. 
■*  10  Me.  80. 
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enforcing  it,  their  opinion  being  that  to  do  so  would  violate  the  statute. 
In  Osborn  v.  Phelps/  the  contract,  which  was  for  a  sale  of  land,  was 
written  in  two  parts,  one  for  the  vendor  and  the  other  for  the  pur- 
chaser, and  by  mistake  they  each  signed  the  part  intended  for  the  other. 
On  a  bill  to  reform  by  oral  testimony  and  enforce,  the  court  refused 
relief.  The  court  was  of  opinion  that  under  the  Statute  of  Frauds  it 
was  incumbent  on  the  complainant  to  show  both  that  the  contract 
sought  to  be  enforced  had  been  reduced  to  writing  and  had  been  signed, 
and  that  in  the  absence  of  such  showing  the  statute  was  imperative 
against  enforcement,  at  least  without  other  facts  to  take  the  case  out  of 
its  operation. 

In  Climer  v.  Hovey,^  the  allegation  was,  that  the  parties  made  a  mis- 
take in  reducuig  the  contract  to  writing  whereby  they  described  the 
wrong  land.  The  court  refused  to  correct  and  enforce.  The  court  say, 
p.  22  :  "  When  fraud,  or  part  performance,  or  other  recognized  equities, 
create  an  equitable  estoppel,  that  may  in  many  cases  authorize  the  cor- 
rection of  instruments  upon  which  parties  have  acted  in  good  faith. 
But  the  jurisdiction  in  these  cases  does  not  spring  from  mistake  alone, 
but  from  a  mistake  that  has  been  acted  on.  And  where  there  are  none 
of  these  collateral  circumstances,  it  is  difficult  to  perceive  wherein  cor- 
rection of  a  contract  by  parol  evidence  differs  from  the  enforcement  of 
an  agreement  resting  entirely  in  parol.  For  where  a  contract  is  partly 
written  and  partly  verbal,  it  has  always  been  regarded  as  within  the  pro- 
hibition of  the  statute." 

In  Glass  v.  Hulbert,^  a  deed  had  been  given  and  the  purchase-money 
paid.  The  complaint  was,  that  a  part  of  the  land  orally  agreed  to  be 
conveyed  was  fraudulently  omitted.  The  suit  was  brought  to  compel 
the  conveyance  of  the  omitted  part.  The  court  was  of  the  opinion  that 
the  case  had  not  been  taken  out  of  the  statute  by  part  performance, 
and  held  that  the  defendant  could  not  be  compelled  to  make  the  con- 
veyance asked  for  consistently  with  the  Statute  of  Frauds.  An  elab- 
orate opinion,  discussing  the  matter  in  all  its  aspects,  was  drawn  up  by 
Justice  Wells.  The  court  held  that  where  "  the  reformation  of  an  in- 
strument involves  the  specific  enforcement  of  an  oral  agreenient  within 
the  Statute  of  Frauds,"  the  statute  is  a  sufficient  defense,  unless  it  can 
be  met  by  some  ground  of  estoppel  and  declared  that  this  is,  in  their 
opinion,  founded  on  an  extended  examination,  the  only  conclusion 
which  can  give  consistency  to  the  great  mass  of  authorities  on  the  sub- 
ject. The  principle,  they  say,  on  which  written  contracts  are  reformed 
by  oral  testimony  so  as  to  enlarge  their  scope  is  that  the  oral  contracts 
still  subsist,  notwithstanding  the  attempt  to  reduce  them  to  writing,  and 
may  therefore  be  enforced  upon  satisfactory  oral  proof,  notwithstanding 
'  19  Conn.  62.  ^15  Mich.  18.  '  102  Mass.  24. 
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the  attempt ;  but  when  the  defective  written  contracts  are  within  the 
Statute  of  Frauds,  the  courts  are  not  authorized  to  enforce  outside  of 
the  writing,  and  in  such  cases,  therefore,  enforcement  after  rectification 
is  as  much  in  conflict  with  the  statute  as  if  there  were  no  writing  at  all. 
The  remedy  is  to  have  the  contract  set  aside.' 

The  complainant  has  cited  cases  in  which  he  claims  contracts  in 
writing  within  the  statute  have  been  reformed  on  oral  testimony,  and 
then  enforced.^  The  only  one  of  these  cases  which  refers  to  the 
statute,  as  affecting  the  question  of  jurisdiction,  is  McCurdy  v.  Breath- 
itt, decided  on  the  authority  of  Gillespie  v.  Moon.'  In  Gillespie  v. 
Moon  the  court  was  asked  to  reform,  not  an  executory  contract,  but  a 
deed  which  by  mutual  mistake  conveyed  fifty  acres  more  than  it  was 
intended  to  convey.  The  court  granted  relief  by  limiting  the  deed  to 
the  two  hundred  acres  intended  to  be  conveyed,  i.  e.,  by  avoiding  the 
deed  as  to  the  fifty  acres  not  intended  to  be  conveyed.  The  case  was 
not  within  the  Statute  of  Frauds,  and  the  Chancellor,  though  he  asserted 
the  power  of  the  court  to  reform  and  then  enforce  executory  contracts 
in  writing,  did  not  in  any  way  discuss  the  effect  of  the  statute  upon  the 
power,  nor  explain  how  it  could  be  exercised  consistently  with  the 
statute. 

Metcalf  V.  Putnam,*  Gates  v.  Green, ^  Keisselbrack  v.  Livingston,* 
also  cited,  were  cases,  not  of  executory,  but  executed  contracts.  The 
first  was  a  case  of  fraud  by  which  the  grantee  in  a  deed  induced  the 
grantor  to  sign  the  deed  under  the  supposition  that  it  contained  a  cove 
nant  which  the  grantee  had  secretly  erased.  The  covenant  was  re- 
stored. In  the  second  case  a  lease  was  ordered  to  be  surrendered  and 
cancelled,  not  enforced.  In  the  third  case  Chancellor  Kent  said : 
"  The  Statute  of  Frauds  does  not  appear  to  me  to  have  any  bearing 
upon  this  case,"  and  decided  without  reference  to  it.  The  remark  is 
to  be  borne  in  mind  in  considering  the  language  used  by  him  in  the 
opinion. 

In  Quinn  v.  Roath,'  the  oral  testimony  was  offered  by  the  defendant 
to  defeat  the  written  contract,  and  the  court  in  receiving  it  remarked 
that  "  a  petitioner  who  brings  his  bill  for  a  specific  performance  is  not 
entitled  to  the  same  indulgence  in  the  introduction  of  parol  proof." 
Nor  does  Purcell  j?.  Burns  ^  appear  to  be  in  conflict  with  Osborn  v. 
Phelps,  supra. 

'  I  Story  Eq.  Juris.  §  i6i. 

^  McCurdy  v.  Breathitt,    5    T.  B.  Mon.  232  ;  Barlow   v.  Scott,  24   N.  Y.   40; 

Murphy  v.  Rooney,  45   Cal.  78;  Webster   v.  Harris,    16  Ohio   490;  Gower  v. 

Sterner,  2  Wharton,  Pa  74;  Bradford  v.  Union  Bank,  13  How.  U.  S.  57,  66. 

■*  2  Johns.  Ch.  585,  593.  *g  Alien  97. 

°4  Paige  35!;.  *4  Johns.  Ch.   144. 

'  37  Conn.  16.  8  39  Conn.  429. 
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It  must  be  confessed  that  the  law  on  this  subject  is  somewhat  chaotic 
and  uncertain.  We  do  not  wish  to  express  any  opinion  thereon  beyond 
what  is  required  by  the  case  at  bar.  In  this  case  the  oral  testimony  is 
offered  to  show  that  the  defendant  agreed  by  word  of  mouth  to  sell, 
and  the  complainant  to  purchase,  a  certain  tract  of  land,  and  that,  in 
consequence  of  a  mutual  mistake,  the  agreement  as  reduced  to  writing 
and  signed  did  not  include  the  whole  of  it ;  and  the  question  is,  whether 
the  testimony  is  admissible  to  show  this,  in  order  that  the  contract  may 
be  reformed  so  as  to  include  the  land  omitted,  and  be  specifically  en- 
forced as  reformed.  We  think  it  is  not  admissible  for  these  purposes 
both  on  reason  and  the  greater  weight  of  authority.  The  court,  if  it 
were  to  receive  the  testimony  and  use  it  as  proposed,  would  virtually 
substitute  the  original  oral  agreement  for  the  written  contract,  and  en- 
force it  in  spite  of  the  statute,  which  declares  that  no  action  shall  be 
brought  to  charge  any  person  on  any  such  agreement.  What  right  has 
the  court  to  do  this  ?  It  is  argued  that  the  statute  was  not  intended 
to  abridge  the  ordinary  chancery  jurisdiction  in  matters  of  mistake. 
But  why  not,  if  the  language  imports  that  it  was  ?  We  have  not  found 
this  question  answered  in  any  of  the  cases.  The  great  names  of  Kent 
and  Story  are  invoked  in  support  of  the  jurisdiction.  Kent  and  Story 
say  there  is  no  reason  why  oral  testimony  should  not  be  received  as 
readily  when  offered  by  the  complainant  to  reform  the  written  contract, 
and  enforce  it  when  reformed,  as  when  offered  by  the  defendant  to  de- 
feat its  enforcement.  This  may  be  so  when  the  written  contract  is  not 
within  the  Statute  of  Frauds  ;  but  when  the  contract  is  within  the 
statute  the  difference  between  receiving  oral  testimony,  when  offered 
for  the  purpose  of  varying  the  contract  and  enforcing  as  varied,  and  re- 
ceiving it  when  offered  for  the  purpose  of  showing  that  the  contract  as 
written  is  not  what  was  agreed  to,  and  of  defeating  the  enforcement,  is 
the  difference  between  doing  what  is  forbidden  by  the  statute  and  doing 
what  is  not  forbidden,  as  was  clearly  explained  in  Clinan  v.  Cooke, 
supra,  and  as  has  been  recognized  by  Story  himself.'  The  remarks  of 
Kent  and  Story  seem  to  have  been  directed  against  the  doctrine  of  the 
English  chancery  courts,  which,  as  we  have  seen,  is  applied  to  all  writ- 
ten contracts,  whether  within  the  statute  or  not,  and  it  does  not  appear 
that,  in  making  them,  they  gave  thought  to  the  distinction  created  by 
the  statute. 

It  is  said  that  it  is  hard  for  the  complaining  party  not  to  have,  on 
proof  of  the  mistake,  the  same  relief  which  he  could  have  had  if  no 
mistake  had  occurred.  Doubtless  this  is  true,  but  it  would  also  have 
been  hard  for  him  not  to  have  had  the  original  oral  agreement  spe- 
cifically enforced,  without  any  attempt  to  put  it  in  writing,  if,  relying 
'  2  Story  Eq.  Juris.  §  770. 
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on  the  honor  of  the  person  with  whom  he  agreed,  he  had  implicitly 
trusted  that  it  would  be  carried  out  and  had  been  deceived.  There 
would  have  been  disappointment  in  both  cases,  but  nothing  more 
than  disappointment  in  either,  unless,  in  consequence  of  his  trust,  he 
had  changed  his  situation  for  the  worse,  and  this  he  might  have  done 
in  either  case.  Such  disaj)pointmcnts  are  the  natural  effect  of  the 
statute.  The  purpose  of  the  statute  is  to  avoid  the  frauds  and  per- 
juries, the  uncertain  and  erroneous  recollections,  and  the  misunder- 
standings which  are  incident  to  unwritten  contracts,  by  making  them 
incapable  of  enforcement  ;  and  therefore,  when  a  court  receives  oral 
testimony  for  the  purpose  of  showing  that  by  reason  of  mutual  mis- 
take the  contract  as  reduced  to  writing  is  not  the  contract  agreed 
upon  by  word  of  mouth,  and  of  having  the  latter  enforced  upon 
proof  thereof,  it  to  that  extent  invites  the  evils  which  the  statute  was 
intended  to  suppress. 

The  complainant  contends  that  the  testimony  should  be  received, 
because  it  will  show  that  the  contract  can  be  reformed  as  he  desires 
to  have  it  reformed,  by  striking  out  certain  words  in  it  as  well  as  by 
adding  others  to  it.  We  think,  however,  that,  if  the  effect  of  the 
change  is  to  enlarge  the  scope  or  operation  of  the  contract,  it  does 
not  matter  whether  the  change  is  made  by  striking  out  words  or  add- 
ing them;  for,  in  either  case,  the  contract  will  not  be  the  contract 
which  the  defendant  signed,  and  will  be  more  burdensome  to  him. 

Our  conclusion  is,  that  the  oral  testimony  is  not  admissible  for  the 
purposes  for  which  it  was  offered. 

Edward  D.  Bassctt  for  complainant. 

James  Tillinghast  for  respondent. 


NEININGER  v.  STATE. 

In  the  Supreme  Court  of  Ohio,  June  13,   1893. 
\Reported  in  50  Ohio  State  Reports  394.] 

Error  to  the  Circuit  Court  of  Belmont  County. 

Margie  Coss,  an  unmarried  woman,  made  complaint  in  writing,  under 
oath,  before  F.  C.  Robinson,  a  justice  of  the  peace  of  Pease  township, 
Belmont  County,  charging  Ado  Kyne  with  the  paternity  of  her  illegiti- 
mate child.  The  accused  was  arrested  upon  a  warrant  issued  on  the 
complaint,  and  taken  before  the  justice,  who,  after  the  examination  re- 
quired by  the  statute,  directed  the  accused  to  enter  into  a  recognizance 
payable  to  the  State  of  Ohio,  in  the  sum  of  three  hundred  dollars,  with 
sufficient  surety  for  his  appearance  at  the  next  term  of  the  Court  of 
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Common  Pleas  ot  that  county,  to  answer  the  accusation  and  abide  the 
order  of  the  court  thereon.  P>ederick  Neininger  and  John  F.  Kyne 
offered  themselves  as  sureties,  and,  as  such,  entered  into  a  recognizance 
with  the  accused,  in  accordance  with  the  provisions  of  the  statute  and 
the  order  of  the  justice.  In  entering  the  recognizance  on  his  docket, 
where  it  was  signed  by  the  parties,  the  justice,  by  mistake,  inserted  the 
name  of  the  complainant  as  Margie  Kyne,  instead  of  Margie  Coss. 
The  following  is  a  copy  of  it,  as  it  was  signed : 

"  The  State  of  Ohio,  Belmont  County,  ss.: 

"Be  it  remembered,  that  on  this  27th  day  of  December,  a.d.  1887, 
Frederick  Neininger  and  John  F.  Kyne  personally  appeared  before  me, 
F.  C.  Robinson,  a  justice  of  the  peace  of  Pease  township  in  said  county, 
and  jointly  and  severally  acknowledged  themselves  to  owe  and  be  in- 
debted unto  the  State  of  Ohio,  for  the  use  and  benefit  of  Pease  town- 
ship in  said  county,  the  sum  of  three  hundred  dollars,  to  be  levied  of 
their  goods  and  chattels,  lands  and  tenements,  upon  this  condition : 

"That  the  said  Ado  Kyne  shall  personally  appear  before  the  Court 
of  Common  Pleas,  to  be  holden  in  and  for  the  county  aforesaid,  on  the 
first  day  of  the  next  term  thereof,  and  continue  from  day  to  day,  and 
then  and  there  answer  unto  a  complaint  of  bastardy,  made  by  Margie 
Kyne  against  him,  and  abide  the  order  of  the  court  thereon,  then  this 
recognizance  to  be  void,  otherwise  to  be  and  remain  in  full  force. 

"Ado  Kyne,  [seal.] 

*'  Fred.  Neininger,         [seal.] 
"John  F.  Kyne,  [seal.] 

"  Taken  and  acknowledged  before  me,  the  day  and  year  aforesaid. 

"  F.  C.  Robinson, 

'■'^  Justice  of  the  Peace." 

The  accused  did  not  appear  at  the  next  term  of  the  Court  of  Com- 
mon Pleas,  and  the  cause  was  tried  in  his  absence,  resulting  in  a  ver- 
dict of  guilty,  upon  which  judgment  was  rendered,  charging  him  as  the 
reputed  father  of  the  child  with  its  maintenance,  in  the  sum  of  five  hun- 
dred dollars,  to  be  paid  to  complainant  in  installments  as  therein  pro- 
vided, and  requiring  him  to  give  security  to  perform  the  order  and  judg- 
ment of  the  court,  which  he  failed  to  do  ;  whereupon  the  recognizance 
was  forfeited. 

Afterward,  the  action  below  was  commenced  in  the  Court  of  Com- 
mon Pleas  of  Belmont  County,  against  the  sureties,  to  recover  the 
amount  of  the  recognizance.  In  an  amended  petition  subsequently 
filed,  the  facts  hereinbefore  stated  are  alleged.  It  is  also  averred  that 
the  defendants  intended  to,  and  in  fact  did  enter  into  the  recognizance 
for  the  appearance  of  the  accused  to  answer  the  complaint  of  Margie 
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Coss  ;  that  there  was  no  coini)laint  of  ^Targie  Kyne,  nor  such  a  person, 
-when  the  recognizance  was  execiiled ;  and,  that  the  defendants  well 
Icnowing  the  facts,  and  to  obtain  the  release  of  Ado  Kyne  from  the  cus- 
tody under  which  he  was  then  held  on  the  complaint  of  Margie  Coss, 
agreed  to,  and  did  become  sureties  for  him,  on  the  recognizance, 
thereby  binding  themselves  that  he  wonld  appear  in  the  Court  of  Com- 
mon Pleas,  and  there  answer  to  the  accusation  made  by  Margie  Coss, 
and  perform  the  judgment  of  the  court  thereon,  and  by  so  becoming 
his  sureties  obtained  his  release  from  the  custody  under  which  he  was 
then  held  on  her  complaint.  The  amended  petition  prays  for  the  refor- 
mation of  the  instrument  by  correcting  the  mistake  in  the  name  of  the 
complainant,  and  then  for  judgment  upon  it. 

The  defendants  filed  a  general  demurrer  to  the  petition,  which  was 
overruled.  They  then  answered,  denying  its  allegations.  Upon  the 
trial  the  court  found  for  the  plaintiff,  decreed  the  reformation,  and  ren- 
<lered  judgment  accordingly.  That  judgment  was  affirmed  by  the  Cir- 
cuit Court,  and  to  reverse  both  judgments  this  proceeding  in  error  is 
prosecuted. 

Jas.  M.  Rees  and  N.  K.  Kennon  for  plaintiffs  in  error. 

R.  J.  Alexander  andy]  C.  Heinlein  for  defendant  in  error. 

Williams,  J.  The  principal  question  presented  is,  whether  a  written 
instrument,  which,  by  mistake,  fails  to  express  the  agreement  of  the 
parties,  may  be  reformed,  and  then  enforced  against  a  surety.  The 
plaintiffs  in  error  contend  that  it  cannot ;  and,  for  that  reason,  they 
claim  the  Court  of  Common  Pleas  erred  in  overruling  their  demurrer  to 
the  amended  petition,  and  awarding  the  relief  it  demanded  against 
them. 

This  court,  in  a  number  of  decisions,  has  strictly  adhered  to  the  rule 
that  the  liability  of  a  surety  cannot  be  extended  by  implication,  beyond 
the  terms  of  his  contract.  In  State  v.  Medary,*  it  was  held  that  the 
sureties  on  a  bond  conditioned  for  the  faithful  performance  by  the 
principal  of  his  duties  as  a  member  of  the  board  of  public  works  were 
not  liable  for  his  defalcation  as  an  acting  commissioner  under  the  ap- 
pointment of  the  board. 

In  McGorney  v.  State,"  which  was  an  action  at  law  on  an  executor's 
bond  conditioned  for  the  faithful  administration  of  the  estate  of  James 
Findley,  the  court  held  that  the  sureties  were  not  liable  for  the  malad- 
ministration by  the  executor  named,  of  the  estate  of  Joseph  Findley, 
and,  that  the  bond  could  not,  by  parol  evidence,  be  made  applicable  to 
the  estate  of  Joseph  Findley.  It  was  decided  in  the  case  of  Myers  v. 
Parker.^   that  an  appeal  bond,  which  recited  that  the  appellant  had 

'  17  Ohio  554.  *  20  Ohio  93.  '  6  Ohio  St.   501. 
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taken  an  appeal  from  the  judgment  of  the  Court  of  Common  Pleas  to 
the  Supreme  Court  of  the  county,  and  the  condition  of  which  was  that 
he  would  pay  the  amount  of  the  condemnation  money  in  the  Supreme 
Court,  in  case  a  decree  should  be  entered  therein  in  favor  of  the  appel- 
lee, did  not  bind  the  sureties  for  the  payment  of  a  judgment  of  the 
district  court,  which,  at  the  date  of  the  bond,  had  superseded  the 
Supreme  Court.  In  neither  of  these  cases,  however,  was  the  reforma- 
tion of  the  written  instrument  sought,  nor  were  the  allegations  neces- 
sary to  entitle  the  parties  to  that  remedy  made  by  the  pleadings.  The 
same  may  be  said  of  all  the  cases  cited  by  counsel  for  the  plaintiffs  in 
error.  We  have  been  unable  to  find  any  reported  decision,  in  which 
the  question  here  presented  has  received  the  consideration  of  this 
court. 

It  is  well  settled  that  written  contracts,  and  other  instruments  of 
writing,  may  be  reformed,  when,  through  fraud  or  mistake,  they  fail  to 
express  the  actual  agreement  and  intention  of  the  parties;  and,  that  the 
fraud,  or  mistake,  may  be  established  by  parol  evidence.  That  doc- 
trine has  been  fully  maintained  in  numerous  cases  in  this  State.  The 
remedy  has  been  administered  even  where  the  mistake  was  in  the  legal 
effect  of  the  terms  of  the  instrument ;  and,  but  for  the  Statute  of 
Frauds,  there  would  appear  to  be  no  reason  why  the  contracts  of  sure- 
ties should  not  be  subject  to  the  remedy,  the  same  as  other  written  in- 
struments. The  obligation  of  the  surety  rests  upon  a  consideration  as 
adequate  as  that  of  the  principal  ;  for,  though  he  receive  no  pecuniary 
or  other  benefit  for  his  undertaking,  credit  is  extended  to  the  principal, 
and  advantages  are  obtained  by  him,  upon  the  faith  of  the  surety's  en- 
gagement. But,  as  the  statute  requires  a  promise  to  answer  for  the  debt 
or  default  of  another  to  be  in  writing,  and  signed  by  the  party  to  be 
charged  therewith  in  order  to  be  binding,  it  is  contended  that,  to  per- 
mit the  writing  to  be  reformed  in  any  material  part  upon  parol  proof  of 
a  mistake,  would  in  effect  be  to  establish  a  verbal  contract,  and  make 
it  obligatory  upon  the  surety,  contrary  to  the  provisions  of  the  statute. 
If  that  is  a  valid  objection  to  the  reformation  of  a  contract  executed  by 
a  surety,  it  must  be  equally  so,  to  the  reformation  of  any  other  contract 
embraced  in  the  Statute  of  Frauds ;  for,  it  is  obvious,  the  objection  ap- 
plies with  equal  force  to  all  contracts  that  are  within  its  provisions. 
The  statute  is  not  less  explicit  in  its  requirement  that  contracts  for  the 
conveyance  of  any  interest  in  lands  shall  be  in  writing,  and  signed  by 
the  party,  than  it  is,  that  those  of  a  surety  or  guarantor  shall  be  of  that 
character.  Indeed,  it  is  expressed  as  to  both  classes  of  contracts,  in 
the  same  language  and  in  the  same  section.  And  if  those  of  either 
class  cannot  be  reformed  on  account  of  the  statute,  it  follows  that  those 
of  the  other  cannot ;  but,   if  either  may  be,  then  so  may  the  other. 
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The  statute  presents  no  greater  or  different  obstacle  in  the  one  case 
than  in  the  other.  It  has  long  been  the  settled  law  of  this  State  that 
contracts  concerning  lands,  and  even  deeds  and  mortgages  by  which 
they  have  been  conveyed,  may  be  reformed,  on  the  ground  of  mistake 
and  upon  parol  proof,  by  correcting  misdescriptions,  including  lands 
omitted  by  mistake,  enlarging  or  restricting  the  character  of  the  estate, 
inserting  or  qualifying  covenants  and  conditions,  and  in  other  respects. 
In  Davenport  7'.  Scovill,'  it  "was  held  that  a  mortgage  might  be  re- 
formed so  as  to  include  land  not  described  in  it,  and  then  enforced 
against  the  same.  In  the  case  of  Clayton  v.  Freet,'  a  deed  which  con- 
veyed an  estate  in  fee  simple  was  so  reformed  as  to  convey  a  life  estate 
to  the  grantee,  with  remainder  to  her  children.  And  a  deed,  defective 
for  want  of  an  acknowledgment,  was  reformed  by  enlarging  a  life  estate 
into  a  fee  simple,  and  a  conveyance  decreed  accordingly,  in  the  case  of 
Ormsby  v.  Longworth.^  Other  instances  in  which  like  relief  has  been 
awarded  may  be  found  in  Hunt  v.  Freeman.* 

With  respect  to  the  reformation  of  contracts  within  the  Statute  of 
Frauds,  Mr.  Pomeroy,  in  §  866,  of  his  work  on  Equity  Jurisprudence, 
says  :  "  The  doctrine  in  all  its  breadth  and  force  is  maintained  by 
courts  and  jurists  of  the  highest  ability  and  authority,  which  hold  that, 
whether  the  contract  is  executory  or  executed,  the  plaintiff  may  intro- 
duce parol  evidence  to  show  mistake  or  fraud  whereby  the  written  con- 
tract fails  to  express  the  actual  agreement,  and  to  prove  the  modifica- 
tions necessary  to  be  made,  whether  such  variation  consists  in  limiting 
the  scope  of  the  contract  or  in  enlarging  and  extending  it  so  as  to  em- 
brace land  or  other  subject-matter  which  had  been  omitted  through 
fraud  or  mistake  ;  and  that  he  may  then  obtain  a  specific  performance 
of  the  contract  thus  varied,  and  such  relief  may  be  granted  although 
the  agreement  is  one  which  by  the  Statute  of  Frauds  is  required  to  be 
in  writing.  This  view,  in  my  opinion,  is  not  only  supported  by  the 
overwhelming  preponderance  of  judicial  authority,  but  is  in  complete 
accordance  with  the  fundamental  principle  of  equity  jurisprudence."  In 
Story's  Equity,  §  164,  the  rule  is  broadly  stated  that  equity  will  admin- 
ister the  remedy  of  reformation,  "  on  the  ground  of  mistake,"  as  fully 
against  a  surety  or  guarantor,  as  against  the  principal  party.  And  such 
is  the  current  of  authority.  In  Wiser  v.  Blackly,^  it  was  held  that,, 
"  when  the  intention  is  manifest,  this  court  will  always  reUeve  against 
mistakes  in  agreements,  and  that  as  well  in  the  case  of  a  surety  as  in 
any  other  case."     There  a  guardian's  bond  payable  to  the  people  was 

»  6  Ohio  St.  45g.  ^  10  Ohio  St.  545.  ^  11  Ohio  St.  653, 

•*  I  Ohio  490;  Evarts  v.  Strode,  11  Ohio  480;  Webster  v.  Harris,  16  Ohio  490^ 
,    *  I  Johnson  Ch.   607. 
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corrected  to  run  to  the  ward.  In  the  case  of  Ohiistead  v.  Ohnstead,' 
the  court  held  that,  "  when  the  contract  of  a  surety  does  not  express 
the  agreement  or  intention  of  the  parties,  to  the  injury  of  the  obhgee, 
and  that  is  clearly  made  to  appear,  equity  will  reform  the  instrument,  as 
well  against  the  sureties  as  the  principal."  It  has  been  decided  by  the 
Supreme  Court  of  Missouri  that  "  courts  may  reform  bonds,  both  as 
against  the  principals  and  sureties.  But  to  authorize  such  step  the  evi- 
dence must  be  unequivocal  to  show  the  existence  of  the  mistake  and 
its  precise  character."  * 

After  a  careful  and  somewhat  extended  examination  of  the  question 
we  have  arrived  at  the  conclusion  that  a  written  instrument  executed  by 
a  surety,  which  by  mistake  fails  to  express  the  actual  agreement  and  in- 
tention of  the  parties,  may  be  reformed,  upon  parol  proof,  like  other 
written  instruments,  and  then  enforced  against  the  surety.  But  the  evi- 
dence must  be  of  that  clear  and  convincing  character  which  leaves  no 
reasonable  doubt  either  of  the  mistake  or  the  terms  of  the  agreement.* 

Judgment  affirmed. 


THE  METROPOLITAN  LUMBER  CO.   v.  THE  LAKE  SUPE- 
RIOR SHIP  CANAL,  RAILWAY  &  IRON  CO.  et  al. 

In  the  Supreme  Court  of  Michigan,  September  25,   1894. 

\_Reported  in  101  Michigan  Reports  577.] 

Appeal  from  Iron.  (Stone,  J.)  Submitted  on  briefs  June  23,  1894. 
Decided  September  25,  1894. 

Bill  to  correct  a  contract  for  the  purchase  of  timber.  Defendants 
appeal.     Decree  affirmed.     The  facts  are  stated  in  the  opinion. 

Mead  C^  Jejinitigs  {E.  E.  Osborn,  of  counsel)  for  complainant. 

Ball  6^  Ball  for  defendants. 

Hooker,  J.  Complainant's  bill  is  filed  to  correct  a  contract  for  the 
purchase  of  timber,  by  adding  to  it  the  description  of  certain  lands 
which  is  claimed  to  have  been  omitted  by  mistake.  The  negotiations 
took  place  in  Chicago  between  the  presidents  of  the  corporations,  com- 
plainant and  defendant.     The  contract  conveying  the  timber  was  sub- 

'  38  Conn.  309. 

'State  V.  Frank,  51  Mo.  98.  And  to  the  same  effect  are  many  cases.  Among 
them  Smith-'.  Allen,  i  N.  J.  Eq.  55;  Armstead  v.  Bozman,  i  Ire.  Eq.  117; 
Sipes  V.  Truitt,  4  Jones  Eq.  361;  Butler  v.  Durham,  3  Ire.  Eq.  589;  Huson  ?'. 
Pitman,  2  Hayw.  504;  Cute  v.  Knies,  102  N.  Y.  377;  Prior  v.  Williams,  3  Abb. 
Court  of  App.  Dec.  624;  Brandt  on  Suretyship,  §  141. 

^  A  portion  of  the  opinion  has  been  omitted. — Ed. 
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sequently  prepared  by  defendants'  counsel  in  Michigan,  and  was  after- 
ward signed  by  the  respective  parties.  Upon  discovering  the  omission, 
which  discovery  was  made  some  time  after  the  contract  was  signed  by 
complainant's  president,  defendant  was  asked  to  correct  the  mistake, 
but  declined  to  do  so  without  suit.'  Some  time  afterward  this  suit  was 
instituted.  The  learned  circuit  judge  who  heard  the  cause  filed  a  writ- 
ten opinion,  in  which  he  quotes  the  testimony  at  length,  which,  we 
think,  is  as  fair  a  review  of  the  case  as  could  be  made.  We  agree  with 
him  that  the  evidence  shows  that  the  j^arties  who  negotiated  the  deal 
both  understood  that  the  "Perch  Lake  Group"  of  lands  was  included 
in  the  purchase.  It  appears  to  have  been  omitted  because  defendant's 
president,  Mr.  Davis,  did  not  specifically  mention  it  in  his  telegram  of 
instructions — if  it  can  be  called  such — which  he  sent  to  Mr.  Longyear, 
who  was  agent  for  the  defendant  at  Marquette,  from  whom  the  attorney 
received  the  information  upon  which  he  prepared  the  contract.  The 
telegram  read  as  follows,  viz.: 

"Chicago,  June  6,  i88 — . 
"  J.  M.  Longyear  : 

"  Have  sold  to  Atkinson  all  groups  under  refusal  to  him  ;  also  the 
Felch  group. 

"Theo.  M.  Davis." 

It  appears  that  complainant  had  written  options  on  all  the  land  cov- 
ered by  the  negotiations,  except  the  Felch  group  and  the  Perch  Lake 
group.  The  latter,  not  being  mentioned  in  the  telegram,  was  omitted. 
All  of  the  witnesses  v/ho  were  present  at  the  Chicago  interview  agree 
that  this  group  was  talked  about,  and  specifically  mentioned,  as  one  of 
the  tracts  to  be  included.  Davis  himself  concedes  this,  but  claims  that 
he  was  figuring  upon  the  basis  of  the  amount  of  timber  upon  the  groups 
for  which  the  complainant  had  written  options,  and  that  he  supposed 
the  Perch  Lake  group  was  one  of  these.  There  seems  little  doubt  of 
the  justice  of  complainant's  claim,  and  we  are  satisfied  that  it  is  justly 
entitled  to  relief. 

It  remains  to  inquire  whether  there  is  any  legal  obstacle  to  granting 
the  relief.     It  is  opposed  upon  several  grounds,  viz.  : 

1.  The  mistake  was  not  mutual. 

2.  The  mistake  on  the  part  of  complainant  was  committed  through 
gross  negligence,  and  equity  will  not  relieve  in  such  cases. 

3.  Delay  in  attempting  to  enforce  complainant's  claim,  and  going  on 
to  carry  out  the  contract  after  refusal  by  the  defendant  to  correct  the 
contract,  until  it  was  impossible  to  put  the  parties  in  sfafu  quo,  consti- 
tutes a  waiver  of  complainant's  claim. 

>  The  land  was  subsequently  conveyed  to  the  defendant  Keweenaw  Associa- 
tion, but  it  was  conceded   that  it  had  no  equities  superior  to  those  of  its  grantor. 
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4.  The  addition  of  more  land  to  the  description  upon  evidence  of  a 
parol  contract  is  contrary  to  the  Statute  of  PVauds. 

We  are  satisfied  that  the  omission  was  the  result  of  the  mistake  of 
defendant's  president  in  sending  the  telegram,  supposing  it  to  be  full 
enough  to  cover  the  Perch  Lake  group.  There  is  no  reason  to  believe 
that  he  intentionally  caused  this  omission. 

We  cannot  accede  to  the  proposition  that  complainant's  president 
(Atkinson)  was  so  negligent  in  executing  the  contract  without  discover- 
ing the  omission  as  to  deprive  the  complainant  of  property  worth 
$50,000.'  He  had  no  reason  to  anticipate  an  attempt  to  cheat  his  com- 
pany, and  therefore  had  no  occasion  to  be  more  than  ordinarily  careful. 
He  was  dealing  with  a  concern  whose  business  was  methodically  con- 
ducted, and  he  knew  that  it  was  in  possession  of  accurate  descriptions. 
The  contract  was  drawn  by  a  reputable  and  able  lawyer.  To  hold  that 
he  was  negligent  would  be  to  say  that  acceptance  of  a  deed  or  writing 
without  a  comjiarison  and  verification  of  descriptions  is  such  negligence 
as  to  preclude  relief  against  mistake,  no  matter  how  serious  the  conse- 
quences. Atkinson  died  before  these  proceedings  were  commenced, 
and  we  have  not  the  light  that  his  testimony  might  throw  upon  the  ques- 
tion of  caution.  From  the  testimony  of  Mr.  Bennett,  one  of  the  de- 
fendants' witnesses,  it  would  seem  that  he  took  the  trouble  to  bring  the 
contract  to  defendants'  office  to  make  a  comparison  of  the  descriptions, 
which  was  done,  and  he  went  away  satisfied.  During  this  time  he  was 
ill  with  a  malady  from  which  he  died  soon  after. 

The  claim  that  a  mistake  had  been  made  was  asserted  as  soon  as  it 
was  discovered,  and  was  insisted  on  at  all  times  afterward."  It  is  true 
that  suit  was  not  immediately  commenced,  but  complainant  never  gave 
the  defendants  reason  to  suppose  that  it  had  abandoned  or  intended  to 
waive  its  claim.  No  injury  resulted  to  the  defendants  from  the  delay, 
and  the  complainant  was  justified  in  exhausting  persuasion  before  re- 
sorting to  litigation,  especially  in  view  of  Davis'  repeated  admission  that 
he  understood  the  Perch  Lake  land  was  a  part  of  that  contract. 

It  was  strenuously  urged  that  the  Statute  of  Frauds  precludes  the 
relief  sought  by  complainant,  the  negotiations  having  been  oral. 
There  is  conflict  in  the  books  upon  the  question  of  the  effect  of  the 
Statute  of  Frauds  upon  the  jurisdiction  of  courts  of  equity  to  reform 
instruments  made  in  pursuance  of  oral  agreements,  where  the  correc- 
tion sought  is  the  addition  of  lands  to  those  described.     We  are  cited 

'  So  much  of  the  case  as  relates  to  this  question  should  be  considered  in  con- 
nection with  the  cases  infra,  page  368,  discussing  negligence  as  a  defense. — Ed. 

^  So  much  of  the  case  as  relates  to  this  question  should  be  considered  in  con- 
nection with  the  cases  infra,  page  397,  discussing  laches  as  a  defense. — Ed. 
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to  the  case  of  Macomber  ?-.  Peckhani '  as  a  recent  adjudication  upon 
the  subject,  and  to  CHnier  v.  Hovey  ^  in  support  of  defendants'  conten- 
tion. In  the  former  case  the  court  was  careful  to  withhold  an  opinion 
beyond  what  was  required  by  the  facts  before  it.  In  stating  the  facts, 
Durfee,  C.J.,  says  : 

"  Nor  is  it  a  case  in  which  it  is  claimed  that  the  contract  is  taken  out 
of  the  operation  of  the  Statute  of  Frauds  by  part  [)erformance  on  the 
part  of  the  complainant.  It  presents  the  naked  question  whether  oral 
testimony  will  be  received  in  equity  for  the  purpose  of  reforming  a 
written  contract  for  the  sale  of  real  estate  on  the  ground  of  mutual 
mistake,  and  of  enforcing  it  specifically  when  reformed." 

Opposed  to  this  case  is  that  of  Hitchins  v.  Pettingill,^  decided  eleven 
years  earlier  by  the  Supreme  Court  of  the  State  of  New  Hampshire, 
which  was  not  noticed  by  the  Rhode  Island  court.  It  was  there  held 
that — 

"  When  reformation  is  sought  of  a  deed  which,  through  fraud  or  mis- 
take, conveyed  less  land  than  was  orally  bought  and  paid  for,  the  case 
does  not  stand  as  if  there  were  no  deed  ;  and  the  error  may  be  corrected 
without  proof  of  such  part  performance  as  is  necessary  for  a  decree  of 
specific  performance  compelling  a  conveyance  of  the  whole  land  when 
no  part  of  it  has  been  conveyed." 

Many  cases  are  cited  in  the  opinion  as  supporting  this  proposition. 
This  subject  is  also  thoroughly  considered  in  the  notes  to  WooUam  v. 
Hearn.* 

The  case  of  Climer  v.  Hovey,  supra,  like  the  Rhode  Island  case,  was 
one  where  the  parties  had  not  acted  under  the  contract.  In  the  lan- 
guage of  Campbell,  J. : 

"No  payments  are  alleged,  and  no  act  of  part  performance 

We  are,  therefore,  brought  down  to  the  simple  inquiry  whether  mere 
mistake,  where  neither  party  has  parted  with  or  done  anything  beyond 
signing  an  executory  contract  for  one  description  of  land,  can  authorize 
a  court  of  chancery  to  enforce  a  parol  contract  by  applying  the  terms 
written  concerning  one  estate  to  another  not  referred  to  in  writing." 

The  bill  was  dismissed,  Mr.  Justice  Campbell  basing  his  opinion 
upon  the  fact  that  nothing  had  been  done  under  the  contract,  and  that 
it  was  therefore  within  the  operation  of  the  Statute  of  Frauds.  Chief 
Justice  Martin  concurred  in  the  result.  Mr.  Justice  Cooley  reserved 
his  opinion  as  to  the  power  of  the  court  to  correct  a  mistake  in  a  con- 
tract, in  a  suit  to  enforce  it,  concurring  upon  other  grounds,  and  with 
him  Mr.  Justice  Christiancy  concurred. 

But  whatever  may  be  the  rule  where  nothing  has  been  done  under  the 

'  i6  R.  I.  485.  « 15  Mich.  18. 

'  58  N.  H.  386.  <  2  White  &  T.  Lead.  Cas.  Eq.  1008  it  seq. 
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oral  contract,  we  think  that  in  this  country  the  overwhelming  weight  of 
authority  supports  the  jurisdiction  where  part  performance  is  shown  suf- 
ficient to  warrant  a  specific  performance  under  an  oral  contract.  In 
this  case  a  payment  was  made,  and  the  purchaser  proceeded  to  lumber 
the  tracts  not  in  dispute,  before  the  omission  was  discovered,  as  was  the 
case  in  Hitchins  v.  Pettingill,  above  cited. 

The  case  of  Toll  u.  Davenport'  appears  to  recognize  the  jurisdiction 
of  chancery  in  such  cases,  where  a  parcel  was  omitted  from  a  mortgage, 
relief  being  denied,  for  the  reason  that  the  rights  of  a  bona  fide  pur- 
chaser had  intervened. 

In  the  later  case  of  Kimble  v.  Harrington '  a  mortgage  was  reformed 
by  the  insertion  of  the  description  of  a  forty-acre  parcel  a  quarter  of  a 
mile  distant,  which  was  omitted  by  mistake. 

The  decree  of  the  circuit  court  will  be  affirmed,  with  costs. 

The  other  justices  concurred. 

*  74  Mich.  397  »  91  Mich.  281 


Chapter  I. — Mistake  (continued). 
Section    V. — Negligence  as  a  Defense. 


SAMUEL  T.  BANTA  v.  THOMAS  B.  VREELAND  et  al. 

In  the  Court  of  Chancery   of   New  Jersey,  October  Term, 

1862. 

\_Reported  in  15  New  Jersey  Equity  Eeports  103.] 

Zabriskie  for  complainant. 

Gilchrist  for  defendants. 

The  Chancellor.  The  bill  is  filed  to  foreclose  two  mortgages 
upon  the  same  premises.  The  first  was  given  by  Jacob  C.  Vreeland 
to  Conrad  Vreeland,  dated  the  X3th  of  March,  1844,  for  $300,  and 
assigned  to  the  complainant  by  the  executor  of  the  mortgagee.  The 
second  was  given  by  Jacob  C  Vreeland  to  the  complainant,  dated 
December  10,  185 1,  for  $628.11.  In  regard  to  the  second  mortgage 
there  is  no  dispute.  The  first  mortgage  was  cancelled  of  record  and 
the  bond  and  mortgage  surrendered  by  the  complainant  to  the  de- 
fendant on  the  17th  of  October,  i860.  The  bill,  which  was  filed  a 
few  days  after  the  cancellation,  alleges  that  this  cancellation  of  the 
mortgage  was  made  by  the  complainant  under  a  mistaken  apprehen- 
sion that  the  mortgage  had  been  satisfied,  when  in  truth  it  had  not. 
The  truth  of  this  averment  constitutes  the  material  inquiry  in  the 
cause. 

Was  that  mortgage  debt  ever  paid  ? 

The  mortgaged  premises,  on  the  17th  of  November,  1856,  were 
conveyed  by  Jacob  C.  Vreeland,  the  mortgagor,  to  his  brother, 
Thomas  B.  Vreeland,  the  defendant.  The  mortgage  was  surrendered 
and  cancelled  of  record  on  the  17th  of  October,  i860.  The  evidence 
shows  clearly  that  nothing  was  paid  upon  the  mortgage,  nor  was  it 
satisfied  in  any  way  by  any  act  done  or  arrangement  made  at  the 
time  of  the  cancellation.  It  was  cancelled  under  the  belief  that  it 
had  been  paid  long  before.  If  so,  when,  how,  and  by  whom  was  it 
paid?  It  would  naturally  have  been  paid  either  by  the  mortgagor 
himself  or  by  the  defendant,  who  purchased  the  premises  from  the 
368 
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mortgagor.  The  defendant,  by  his  answer,  expressly  admits  that  he 
never  paid  the  mortgage  debt  or  any  part  of  it,  but  alleges  that  he  has 
been  informed  and  believes  that  the  debt  was  paid,  or  secured  to  be 
paid,  or  in  some  other  way  arranged,  satisfied,  and  discharged,  either 
by  the  mortgagee,  the  mortgagor,  or  by  some  other  person,  but  when 
or  how  the  defendant  has  been  unable  to  ascertain. 

The  bill  charges  that,  at  the  time  of  the  conveyance  of  the  mort- 
gaged premises  to  the  defendant  by  the  mortgagor,  the  mortgage  was 
unpaid  and  a  lien  upon  the  premises,  and  that  the  defendant  assumed 
the  payment  of  the  debt  as  a  part  of  the  consideration  of  the  convey- 
ance. This  is  expressly  denied  by  the  answer.  The  direct  issue  thus 
made  by  the  pleadings  is,  whether  the  mortgage  in  controversy  was  a 
subsisting  lien  upon  the  mortgaged  premises  at  the  time  they  were 
conveyed  to  the  defendant.  If  it  was,  we  have  his  explicit  acknowl- 
edgment that  it  has  not  since  been  paid. 

The  mortgaged  premises  were  conveyed  to  the  defendant  on  the 
17th  of  November,  1856.  The  cancellation  was  made  on  the  17th  of 
October,  i860.  If  the  debt  was  paid  before  or  at  the  time  of  the 
conveyance  the  bond  and  mortgage  would  then,  in  the  usual  course 
of  business,  have  been  delivered  up  and  cancelled.  But  they  re- 
mained in  the  hands  of  the  complainant  for  four  years  afterward  in 
full  force,  unquestioned  either  by  the  obligor  in  the  bond  or  by  the 
defendant,  who  owned  the  mortgaged  premises.  If  paid,  it  must  have 
been  by  the  obligor  or  with  his  knowledge.  He  has  been  examined. 
He  is  a  brother  of  the  defendant  and  has  no  apparent  motive  to  color 
or  distort  the  evidence  against  him.  He  testifies  that  there  were  two 
mortgages  on  the  property  when  he  conveyed  to  the  defendant.  The 
first  was  a  $300  mortgage,  executed  by  his  mother  and  himself,  given 
in  1844  oi"  1^45?  ^^^d  assigned  by  him,  as  the  executor  of  the  mort- 
gagee, to  the  complainant.  This  is  the  mortgage  in  controversy.  He 
distinctly  admits  that  this  mortgage  was  not  paid,  but  that  both  mort- • 
gages  were  subsisting  incumbrances  when  he  conveyed  to  the  de- 
fendant. It  is  proved,  moreover,  by  this  witness  and  by  John  Wick- 
ham  that  at  the  time  of  the  sale  of  this  property  by  the  mortgagor  to 
the  defendant  there  was  a  meeting  between  them  at  the  house  of  the 
complainant  to  settle  the  amount  due  to  the  complainant  upon  his 
two  mortgages  ;  that  the  amount  was  ascertained  by  calculation  to  be 
over  ^1,200  ;  and  that  a  memorandum  of  the  amount  was  made  by 
the  defendant  and  given  to  the  complainant.  That  memorandum,  in 
the  handwriting  of  the  defendant,  is  produced  as  an  exhibit.  It  is 
as  follows  :  "  Made  out  by  Thomas  B.  Vreeland — amount  of  both 
mortgages  up  to  January  16,  1857,  is  $1,2x2.11." 

The  force  of  this  evidence  is  attempted  to  be  impaired  by  alleging 
24 
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that  the  evidence  does  not  sliovv  that  the  papers  were  in  the  hands  of 
Thomas  B.  Vreeland.  Suppose  they  were  not.  The  facts,  as  clearly 
proven,  are  that  the  mortgagor  and  the  defendant,  who  was  about  to 
purchase,  went  to  the  house  of  the  complainant  to  ascertain  the 
amount  due  to  the  complainant  upon  the  mortgages.  There  was  no 
question  as  to  their  existence  and  no  pretense  that  either  of  them  had 
been  paid.  The  only  question  was  how  much  was  due  upon  them. 
The  papers  were  produced,  the  calculation  of  interest  was  made,  the 
amount  due  ascertained,  reduced  to  writing  by  the  defendant  him- 
self, and  given  to  the  complainant.  Whether  the  bond  and  mortgage 
was  actually  in  the  hands  of  the  defendant  was  totally  immaterial.  It 
was  in  his  presence,  open  to  examination.  It  was  treated  as  a  sub- 
sisting debt,  both  by  the  mortgagor,  who  was  about  to  sell,  and  by 
the  defendant,  who  was  about  to  purchase  and  to  assume  the  pay- 
ment of  the  mortgage-debt  as  a  part  of  the  consideration  of  the  pur- 
chase. 

It  is  certainly  a  remarkable  circumstance,  the  effect  of  which  can 
be  overcome  only  by  very  clear  evidence,  that  the  complainant  him- 
self believed  and  acknowledged  that  the  mortgage  was  satisfied  and 
assented  to  its  cancellation.  But  the  mistake,  I  think,  is  satisfac- 
torily accounted  for.  He  was  an  aged  man  and  manifestly  very 
ignorant  of  business.  There  had  been  a  proposal  at  one  time  to  take 
up  the  mortgage  in  question  by  giving  another.  He  had  held  notes 
for  a  part  of  the  indebtedness.  He  was  under  no  mistake  in  regard 
to  the  amount  due  him.  For  that  he  relied  upon  the  memorandum 
given  to  him  by  the  defendant.  At  no  time  did  he  admit  that  the 
whole  amount,  as  now  claimed,  was  not  due.  His  mistake  was  in 
regard  to  the  securities  which  he  held  for  the  debt.  He  supposed 
that  the  entire  debt  was  covered  by  the  last  mortgage  or  by  notes. 
This  is  very  clearly  shown  to  be  a  mistake. 

The  sole  question  raised  upon  the  pleadings  and  evidence  is, 
whether  the  mortgage  is  a  subsisting  lien  upon  the  mortgaged  prem- 
ises.    The  evidence  upon  this  point  leaves  no  room  for  doubt. 

Equity  will  relieve  where  an  instrument  has  been  delivered  up  or 
cancelled  through  fraud  or  mistake.' 

i  It  is  urged  on  the  part  of  the  defendant  that  to  entitle  a  party  to 
relief  on  the  ground  of  mistake  it  must  be  of  such  a  fact  as  he  could 
not  by  reasonable  diligence  have  obtained  knowledge  of.  If  other- 
wise, it  is  culpable  negligence,  against  which  equity  will  not  relieve.* 

The  principle  is  usually  applied  in   relieving  against  contracts  en- 

'  Miller  v.  Wack,  Saxton,  204  ;  Trenton  Banking  Company  v.  Woodruff,  i 
Green's  Ch.  R.  117  ;  i  Story's  Eq.  Jur.,  §  167. 

^  I  Story's  Eq.  Jur.,  §  146  ;  Deare  v.  Carr,  2  Green's  Ch.R.  513. 
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tered  into  under  a  mistake,  though  it  is  doubtless  susceptible  of  a 
wider  application.  The  present  case,  however,  does  not  fall  within 
the  operation  of  the  principle.  The  complainant  received  no  consid- 
eration for  the  act — the  defendant  gave  none.  The  complainant 
entered  into  no  engagement  from  which  he  asks  relief.  Under  amis- 
taken  impression  that  the  mortgage  was  satisfied,  he  consented  to  its 
cancellation.  It  is  clearly  against  conscience  that  the  defendant 
should  avail  himself  of  the  mistake  to  escape  the  payment  of  an  honest 
debt. 

The  complainant  is  entitled  to  a  decree  for  the  mortgage-debt. 


HITCHINS    AND  Another   v.   PETTINGILL  and  Another. 

In   the    Supreme  Court    of    New    Hampshire,  December,   1876. 

\Reportcd  in  58  A'ew  Hampshire  Reports  3.] 

Bill  in  equity,  for  the  reformation  of  a  deed.  The  court  found 
that  the  plaintiffs  bought  a  farm  of  the  defendants,  and  paid  for  it  ;  that 
a  part  of  the  farm  containing  ten  acres,  included  in  the  bargain  and 
paid  for,  was,  by  the  fraud  of  the  defendants,  not  included  in  the  deed  ; 
and  that  the  plaintitfs,  by  the  exercise  of  ordinary  care,  would  have  dis- 
covered the  fraud  when  the  deed  was  made.  The  question  whether 
the  plaintiffs  are  entitled  to  relief  was  transferred  by  the  Circuit  Court. 

Wiggin  for  the  plaintiffs. 

Bartlett  for  the  defendants. 

Sawyer,  J.  If  the  ten  acres  had  been  omitted  in  the  deed  by  a  mu- 
tual mistake,  the  plaintiffs  would  have  been  entitled  to  relief,  notwith- 
standing their  failure  to  exercise  ordinary  care  in  examining  the  deed 
and  ascertaining  whether  the  contract  was  accurately  put  in  writing. 
The  rule  caveat  emptor  applies  to  the  making  of  the  contract  of  pur- 
chase— the  negotiations,  the  agreement,  the  inducements  upon  which 
the  purchaser  acts,  the  grounds  on  which  the  minds  of  the  parties  meet, 
but  not  to  the  formal,  clerical  process  of  giving  the  purchaser  written 
evidence  of  the  completed  bargain.' 

On  the  facts  stated,  the  plaintiffs  are  entitled  to  a  decree  requiring 
the  defendants  to  give  them  a  deed  of  the  ten  acres. 

'  Monroe  v.  Skelton,  36  Ind.  302. 
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CONNER  r.  WELCH  and  Anothkr. 

In  the  Suprkme  Court  of  \Viscon.sin,  March  2,   1881. 

\^Reported  in  51   IVisconsin  Reports  431.] 

Appeal  from  the  Circuit  Court  for  Dane  County. 

The  case  established  by  the  pleadings  and  evidence  is  correctly 
stated  in  the  brief  of  counsel  for  the  plaintiff  as  follows  : 

"  The  action  was  brought  to  foreclose  four  certain  mortgages  made 
by  Martin  Osborne  and  wife  upon  eighty  acres  of  land  in  Dane  County, 
three  of  which  mortgages  had  been  satisfied  of  record  before  the  com- 
mencement of  the  action. 

"The  facts  are,  that  on  November  ti,  1871,  Martin  Osborne  was 
seised  in  fee  of  the  west  half  of  the  northwest  quarter  of  sec.  25,  T.  8, 
R.  9,  Dane  County.  On  the  nth  of  November,  187 1,  Osborne  and 
wife  gave  a  mortgage  on  said  land  (No.  i)  to  John  W.  Allen  for  $800 
and  interest.  This  is  still  in  force  as  a  first  mortgage  on  the  property, 
and  is  not  one  of  the  four  mortgages  for  the  foreclosure  of  which  the 
action  was  brought.  It  confers  a  right  of  property  prior  to  the  rights  of 
all  parties  hereto,  and  further  reference  to  it  in  the  case  is  unnecessary. 

"November  23,  1871,  Osborne  and  wife  gave  a  mortgage  on  said 
land  (No.  2)  to  Patrick  Duffy  for  $200  and  interest.  This  mortgage 
bears  date  prior  to  the  Allen  mortgage,  but  was  executed  later,  and  in 
terms  made  subject  thereto. 

"October  i,  1875,  Osborne  and  wife  gave  another  mortgage  on  the 
land  (No.  3)  to  Patrick  Duffy  for  $250  and  interest. 

"  December  2,  1876,  Osborne  and  wife  gave  another  mortgage  on  the 
land  (No.  4)  to  Elizabeth  Duffy  for  $135  and  interest. 

"  February  21,  1878,  Osborne  and  wife  gave  a  mortgage  on  the  same 
land  (No.  5)  to  Michael  C.  Conner,  the  plaintiff,  for  $229  and  interest 
which  mortgage  has  never  been  satisfied  of  record. 

"  March  i,  1878,  the  defendant.  Christian  R.  Stein,  caused  judgment 
to  be  entered  against  Martin  Osborne  in  the  Circuit  Court  for  Dane 
County,  upon  a  judgment  note  with  warrant  of  attorney,  by  his  attor- 
neys, Welch  &  Botkin,  a  law  firm  of  which  the  defendant  William 
Welch  was  a  member. 

'*  March  2,  1878,  the  defendant  Stein  assigned  said  judgment  to  his 
said  attorney,  William  Welch. 

"  March  4,  1878,  the  said  mortgages  Nos.  2,  3,  and  4  (for  $200,  $250, 
and  $135),  were  assigned  to  the  defendant  Stein. 

"  March  5,  1878,  the  defendant  Stein,  by  his  attorneys,  the  said 
Welch  &  Botkin,  brought  suit  to  foreclose  the  said  mortgages  Nos.  2 
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and  3  (for  $200  and  $250),  making  parties  defendant  thereto  Osborne 
and  wife,  the  mortgagors,  and  Conner,  the  plaintiff  herein,  who  held 
the  subsequent  mortgage,  No.  5,  above  mentioned,  but  not  making  a 
party  defendant  the  said  Welch,  who  held  by  assignment  said  judgment. 

"  March  8,  1878,  Osborne  and  wife,  by  deed  of  quit-claim,  conveyed 
said  premises  to  the  plaintiff,  Conner,  who,  at  the  time,  had  no  actual 
knowledge  of  the  Stein  judgment  and  its  assignment  to  Welch. 

"April  9,  1878,  at  the  office  of  Welch  &  Botkin,  in  the  presence  of 
Botkin,  the  plaintiff  paid  to  the  defendant  Stein  the  amount,  principal 
and  interest,  of  the  mortgages  in  suit  (Nos.  2  and  3),  together  with 
about  $115  costs  of  suit.  At  the  time  of  payment  he  was  still  without 
knowledge  of  the  Stein  judgment.  Neither  Stein  nor  Botkin  spoke  of 
it.  Botkin,  when  asked  if  he  had  told  Conner  of  the  existence  of  the 
Stein  judgment,  testified,  *  I  do  not  think  I  did.'  '  He  (Conner)  paid 
the  money,  and  then  said  that  he  wanted  the  mortgages  satisfied,  and 
asked  Mr,  Stein  to  come  right  up  with  him  and  satisfy  the  mortgages  at 
the  register  of  deeds'  office  and  get  done  with  it ;  and  he  and  Mr.  Stein 
went  out  of  the  office  for  that  purpose.  It  was  at  Conner's  request. 
Not  a  word  was  said  by  me  or  Stein  in  regard  to  satisfying.  There  was 
not  a  syllable  or  whisper  in  regard  to  it.'  The  two  mortgages  was  then 
satisfied  by  Stein. 

April  29,  1878,  the  plaintiff  paid  Stein  the  amount,  principal  and  in- 
terest, of  the  mortgage  for  $135,  No.  4;  which,  with  the  accompanying 
note,  were  delivered  to  him.  Thereupon,  at  plaintiff's  instance  and  re- 
quest, Stein  went  to  the  register's  office,  accompanied  by  plaintiff,  and 
satisfied  the  mortgage.  Stein  knowing,  and  the  plaintiff  not  knowing,  of 
the  judgment. 

"About  December,  1878,  the  plaintiff  first  learned  of  the  existence 
of  the  judgment  from  the  officer  having  an  execution  thereon  against 
his  property." 

The  complaint  prays  that  the  discharges  of  the  three  Duffy  mortgages 
be  cancelled,  and  for  the  usual  judgment  of  foreclosure  and  sale  in  re- 
spect to  those  mortgages  and  the  mortgage  for  $229  to  the  plaintiff, 
dated  February  21,  1878. 

It  is  claimed  in  the  complaint  that  forty  acres  of  the  mortgaged  land 
was  the  homestead  of  Osborne,  and  an  injunction  is  prayed  against  the 
sale  of  such  forty  acres  on  execution  issued  upon  Stein's  judgment.  As 
to  the  agreement  between  the  plaintiff  and  Osborne,  jiursuant  to  which 
the  latter  conveyed  to  the  plaintiff  the  land  mortgaged,  the  plaintiff  testi- 
fied as  follows  :     "  I  bought   the  place  of  Osborne.     I  was  to  pay  the 

mortgages.    I  did  not  give  him  any  money  besides  the  mortgages 

I   gave  him  an  account  I  held  against  him,  more  or  less He 

had  no  money,  and  I  i)aid  for  the  making  out  of  these  papers.      Forget 
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how  much  that  was.  That  is  all  I  i)aid  for  his  deed  to  me,  except  that 
I  released  him  from  his  liability  on  the  note  of  $229.  Think  it  was 
agreed  that  I  should  let  Osborne  have  his  note  and  mortgage.  Have 
no  further  claim  on  him  or  his  land  for  that."  The  witness  testified 
later  that  he  understood  he  took  the  property  in  satisfaction  of  his 
claims,  but  that  it  was  no  part  of  the  consideration  of  the  deed  ;  and, 
further,  to  the  question,  "  Didn't  you  regard  the  giving  to  you  by 
Osborne  of  the  quit-claim  deed  as,  between  you  and  Osborne,  a  settle- 
ment of  your  note  and  mortgage  against  him  for  $229?"  the  plaintiff 
answered  :  "  I  presume  so,  but  that  was  omitted  in  putting  the  amount 
in  the  deed."  This  is  the  substance  of  all  the  evidence  on  the  sub- 
ject. 

The  court  found — "  ist.  That  all  the  facts  stated  in  the  complaint  are 
true,  except  that  no  part  of  the  mortgaged  premises  was  the  homestead 
of  Osborne  when  Stein  recovered  his  judgment,  and  that  Stem  is  not 
the  owner  of  such  judgment.  2d.  That  the  defendant  Welch  purchased 
said  judgment  from  the  defendant  Stein,  and  took  the  assignment 
thereof  absolutely,  for  full  value,  and  without  notice,  fraud,  or  collusion, 
and  that  he  paid  therefor  by  crediting  the  said  Stein  on  the  account  of 
the  firm  of  Welch  &  Botkin,  of  which  the  defendant  Welch  was  then 
and  still  is  a  member,  with  the  face  amount  thereof,  toward  the  pay- 
ment for  legal  services  theretofore  rendered  by  the  said  Welch  &  Bot- 
kin for  the  said  Stein,  and  that,  as  between  the  said  Welch  and  the  said 
Botkin,  it  was  agreed  that  the  amount  of  said  judgment  should  be  re- 
ceived by  the  said  Welch  on  his  individual  account.  3d.  That  Mr.  Bot- 
kin, the  law  partner  of  the  said  defendant  Welch,  transacted  the  busi- 
ness in  the  foreclosure  suits  set  out  in  said  complaint,  and  that  said 
Welch  had  no  knowledge  of  the  details  of  said  foreclosure,  and  of  the 
satisfaction  of  the  mortgages  as  set  out  in  said  complaint.  4th.  That 
the  cancellation  of  the  mortgages  as  set  out  in  said  complaint  was 
founded  upon  a  mistake  upon  the  part  of  the  plaintiff.  That  mistake 
was  the  supposition  that  the  several  mortgages  of  record,  including  his 
own,  to  the  amount  in  all  of  the  full  value  of  the  premises,  were  the  only 
liens  prior  to  his  deed  from  said  Osborne." 

As  conclusions  of  law,  the  court  held  that  the  mortgage  for  $229,  ex- 
ecuted by  Osborne  to  the  plaintiff,  is  a  valid  subsisting  lien  on  the  land; 
that  the  discharge  of  the  three  Duffy  mortgages  should  be  cancelled,  and 
those  mortgages  adjudged  to  be  valid  and  subsisting  liens  ;  and  that  the 
plaintiff  is  entitled  to  a  judgment  of  foreclosure  in  respect  to  all  four 
mortgages,  and  to  a  sale  of  the  land  mortgaged,  but  not  to  a  personal 
judgment  againt  either  defendant.  Judgment  was  entered  pursuant  to 
these  conclusions,  and  the  defendants  appealed  therefrom. 

S.  IV.  Botkin  for  the  appellants. 
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For  the  respondent  there  was  a  brief  by  Sloan,  Stevens  &•  Morris, 
and  oral  argument  by  Air.  Steveiis. 

Lyon,  J.  As  we  understand  the  testimony  of  the  plaintiff,  he  ac- 
cepted the  quit-claim  deed  of  the  mortgaged  premises  from  Osborne 
pursuant  to  an  express  agreement  between  them  that  the  note  and 
mortgage  of  February  21,  1878,  for  $229,  was  thereby  satisfied  and 
discharged.  His  testimony  seems  to  admit  of  no  other  construction. 
By  this  agreement  the  $229  mortgage  was  discharged,  and  the  satis- 
faction of  the  Duffy  mortgages  by  Stein,  in  the  proper  records  of  the 
county,  at  the  request  of  the  plaintiff,  discharged  those  mortgages. 
Hence,  by  the  acts  and  procurement  of  the  plaintiff,  the  four  mort- 
gages in  controversy  were  cancelled  and  ceased  to  be  liens  upon  the 
land  covered  by  them.  Were  these  subsisting  mortgages,  we  might 
not  find  it  very  difficult  to  hold,  under  the  authorities  cited,  that  the 
interest  represented  by  the  $229  mortgage  was  not  merged  in  the 
legal  title  conveyed  to  the  plaintiff  by  Osborne,  and  that  the  plaintiff 
should  be  subrogated  to  the  rights  of  the  mortgagees  in  the  Duffy 
mortgages,  so  that  all  of  these  mortgages  could  be  made  available  to 
protect  the  plaintiff  against  the  lien  of  the  Stein  judgment,  which  is 
junior  thereto.  But  before  the  questions  of  merger  and  subrogation 
can  be  raised  at  all,  the  mortgages  now  cancelled  and  discharged  must 
be  restored  and  vitalized.  This  can  only  be  done  by  cancelling  and 
holding  for  naught  the  satisfactions  of  the  Duffy  mortgages,  which 
the  plaintiff  caused  to  be  entered  of  record,  and  his  express  agree- 
ment with  Osborne  to  accept  the  conveyance  of  the  legal  title  in  full 
satisfaction  and  discharge  of  the  $229  mortgage. 

The  precise  question  is,  therefore,  whether,  under  the  circum- 
stances of  the  case,  the  plaintiff  is  entitled  to  be  relieved  of  those  sat- 
isfactions and  of  such  agreement.  Has  he  shown  himself  entitled  to 
have  them  set  aside,  cancelled  and  held  for  naught.?  The  Circuit 
Court  found  (no  doubt  correctly)  that  there  was  no  fraud  or  collu- 
sion on  the  part  of  the  defendant  Welch,  the  owner  of  the  Stein 
judgment,  and  granted  the  relief  prayed  on  the  sole  ground  that 
plaintiff  acted  in  ignorance  of  the  existence  of  that  judgment,  in  the 
matter  of  the  satisfaction  and  discharge  of  the  mortgages.  Undoubt- 
edly the  plaintiff  knew  nothing  of  the  judgment,  and,  presumably 
(although  he  has  not  so  testified),  had  he  known  of  its  existence,  he 
would  not  have  had  the  mortgages  discharged,  or  made  the  contract 
he  did  with  Osborne  for  the  conveyance.  But  that  alone  is  not  suf- 
ficient to  entitle  him  to  have  the  discharged  mortgages  reinstated  as 
valid  liens  upon  the  land.  He  must  also  have  exercised  reasonable 
diligence  to  ascertain  whether  subsequent  liens  had  been  put  upon 
the  property.     A  court  of  equity  never  relieves  a  man  from  the  con- 
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sequences  of  his  own  culpable  negligence.  Discussing  the  rules  upon 
which  courts  of  equity  proceed  in  relieving,  or  refusing  to  relieve, 
against  contracts  made  or  acts  done  through  mistake  or  in  ignorance 
of  material  facts,  Judge  Story  says  that  "where  an  unconscionable 
advantage  has  been  gained  by  mere  mistake  or  misapprehension,  and 
there  was  no  gross  negligence  on  the  part  of  the  plaintiff  in  falling 
into  the  error,  or  in  not  sooner  claiming  redress,  and  no  intervening 
rights  have  accrued,  and  the  parties  may  still  be  placed  ///  s/aiu  quo, 
equity  will  interfere,  in  its  discretion,  in  order  to  prevent  intolerable 
injustice."'  In  §  146  the  learned  author  says  :  "  It  is  not,  however, 
sufficient  in  all  cases  to  give  the  party  relief  that  the  fact  is  material; 
but  it  must  be  such  as  he  could  not  by  reasonable  diligence  get 
knowledge  of  when  he  was  put  upon  inquiry.  For,  if  by  such  rea- 
sonable diligence  he  could  obtain  knowledge  of  the  fact,  equity  will 
not  relieve  him,  since  that  would  be  to  encourage  culpable  negli- 
gence." In  a  note  to  the  section  last  cited  is  the  following  :  "If  a 
court  of  equity  is  asked  to  give  relief  in  a  case  not  fully  remediable 
at  law,  or  not  remediable  at  all  at  law,  then  it  grants  it  upon  its  own 
terms  and  according  to  its  own  doctrines.  It  gives  relief  only  to  the 
vigilant  and  not  to  the  negligent  ;  to  those  who  have  not  been  put 
upon  their  diligence  to  make  inquiry,  and  not  to  those  who,  being 
put  upon  inquiry,  have  chosen  to  omit  all  inquiry,  which  would  have 
enabled  them  at  once  to  correct  the  mistake  or  to  obviate  all  ill 
effects  therefrom.  In  short,  it  refuses  all  its  aid  to  those  who,  by 
their  own  negligence  and  by  that  alone,  have  incurred  the  loss,  or 
may  suffer  the  inconvenience." 

In  Mamlock  v.  Fairbanks,*  this  court  made  an  application  of  the 
rule  above  stated.  That  was  an  action  to  rescind  a  contract  of  sale 
of  a  certain  note  and  mortgage  by  the  defendant  to  the  plaintiff,  and 
to  recover  the  money  paid  therefor.  The  ground  upon  which  relief 
was  claimed  was  that  the  defendant  misrepresented  the  identity  of 
the  debtors,  which  misrepresentation  affected  the  value  of  the  securi- 
ties. It  was  held  that  if,  by  the  exercise  of  reasonable  diligence,  the 
plaintiff  had  the  present  means  of  ascertaining  the  identity  of  the 
debtors,  and  was  not  prevented  from  doing  so  by  any  artifice  of  the 
vendor,  there  could  be  no  recovery.  The  opinion  contains  some  of 
the  authorities  for  the  rule,  not  specially  cited  herein,  and  the  case  is 
a  very  strong  one  against  the  plaintiff.  Levy  v.  Martin  '  is  not  in 
point.  There  the  mortgage  sought  to  be  revived  was  discharged 
without  the  consent  of  the  plaintiff,  and  against  an  express  agreement 
between  him  and  the  personal  representatives  of  the  deceased  mort- 

» I  Eq.  Juris.,  §  \Z%i.  ^6  Wis.  415.  M8  Wis.  198. 
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^agor  that  it  should  be  assigned  to  him.  Under  these  circumstances 
we  found  no  difficulty  in  cancelling  the  satisfaction  and  subrogating 
the  plaintiff  to  the  rights  of  the  original  mortgagor.  There,  was  no 
question  of  diligence  in  the  case. 

We  have  examined  the  cases  cited  by  the  learned  counsel  for  the 
plaintiff  on  the  subject  of  the  rescission  of  contracts  or  instruments 
for  ignorance  or  mistake  of  material  facts  ;  but  in  none  of  them,  so 
far  as  we  have  perceived,  is  the  question  of  diligence  raised  or 
passed  upon. 

We  are  now  to  consider  the  question  whether  the  present  plaintiff 
used  proper  diligence  to  ascertain  the  condition  of  the  title  when  he 
made  his  agreement  with  Osborne,  and  when  he  paid  and  procured 
the  discharge  of  the  Duffy  mortgages. 

The  plaintiff  is  a  man  of  some  wealth,  and  is  apparently  familiar 
with  the  usual  modes  of  transacting  ordinary  business.  He  evidently 
knew  that  a  judgment  against  Osborne  would  be  a  lien  upon  the 
mortgaged  premises,  and  also  the  effect  upon  the  title  of  a  discharge 
of  the  mortgages.  He  knew  also  that  Osborne  was  utterly  insolvent 
and  thriftless.  The  number  and  amount  of  mortgages  which  the 
latter  had  put  upon  his  land  during  the  preceding  seven  years,  ab- 
sorbing its  whole  value,  was  sufficient  notice  to  him  of  Osborne's  pe- 
cuniary condition.  The  known  insolvency  of  Osborne  would  nat- 
urally make  an  ordinarily  prudent  man  more  cautious  when  dealing 
with  the  title  to  his  land.  Then,  again,  the  mortgage  of  Allen  repre- 
sented nearly  or  quite  one-half  of  the  value  of  the  land,  and  was 
paramount  to  all  the  others.  Stein  is  a  merchant  in  Madison,  and 
plaintiff  knew  him  well.  It  does  not  appear  that  he  is  a  dealer  in 
real  estate  to  any  considerable  extent.  The  very  fact  that  he  had 
purchased  the  Duffy  mortgages,  which  were  junior  to  the  Allen  mort- 
gage, would  seem  to  suggest  to  a  reasonable  mind  that  he  must  have 
had  some  special  reason  for  doing  so,  and  that  such  reason  might 
well  be  that  he  had  become  interested  in  some  way  in  the  land.  But 
these  circumstances,  suggestive  as  they  were,  failed  to  open  the  lips 
of  the  plaintiff.  He  made  no  inquiry  concerning  the  title,  either  of 
Stein,  or  Botkin,  or  Osborne.  Had  he  done  so,  and  been  told  that 
no  incumbrance  had  been  placed  upon  the  land  subsequent  to  his 
mortgage  for  ^229,  he  might  stand  in  a  very  different  position  in  this 
action. 

But  this  is  not  all.  A  month  after  he  took  the  conveyance  from 
Osborne  he  went  with  Stein  to  the  office  of  the  register  of  deeds  to 
have  the  latter  discharge  the  two  oldest  Duffy  mortgages,  and  some 
weeks  later  went  again  to  the  same  office  to  have  the  other  Duffy 
mortgage  discharged.     Of  course,  he  was  in  close  proximity  to  the 
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office  of  the  clerk  of  the  Circuit  Court,  and  could  easily  have  gone 
there  and  ascertained  whether  any  judgments  had  been  entered 
against  Osborne.  It  seems  to  us  that  common  prudence  required 
him  to  do  so,  or  else  to  interrogate  Stein,  or  Osborne,  or  Botkin  as  to 
the  condition  of  the  title.  Yet  he  made  the  agreement  and  took  the 
conveyance  from  Osborne,  and  procured  Stein  to  discharge  the  Duffy 
mortgages,  without  doing  either.  He  suffered  the  matter  to  rest  in 
sfaiu  quo  until  an  execution  was  issued  on  the  judgment,  and  (so  far 
as  it  appears)  first  asserted  the  rights  claimed  in  this  action,  on  the 
day  the  land  was  sold  by  the  sheriff  under  the  execution,  which  was 
about  ten  months  after  the  last  Duffy  mortgage  was  discharged. 

Our  minds  are  impelled  to  the  conclusion  that,  under  these  circum- 
stances, the  plaintiff  was  guilty  of  most  culpable  negligence  in  failing 
to  inform  himself  of  the  existence  of  the  Stein  judgment  ;  and  hence, 
that  he  has  no  standing  in  a  court  of  equity  to  obtain  the  relief  he 
seeks.  If  there  is  any  case  in  the  books  which  grants  such  relief 
where  the  act  sought  to  be  relieved  against  was  the  result  of  negli- 
gence so  gross  and  inexcusable,  we  have  failed  to  find  it.  Certainly 
no  such  case  is  cited  by  counsel. 

The  application  of  this  rule  may  work  hardship  in  some  cases  ; 
perhaps  it  does  in  this  case.  But  the  rule  requires  nothing  unreason- 
able, and  is  a  most  salutary  one.  It  is  infinitely  better  that  men 
should  be  held  to  the  consequences  of  their  own  culpable  careless- 
ness than  that  courts  of  equity  should  undertake  to  relieve  there- 
from. The  rule  requires  reasonable  caution  and  prudence  in  the 
transaction  of  business,  and  is  deeply  imbedded  in  our  jurisprudence. 
It  is  within  the  principle  and  reason  of  caveat  emptor.^  The  abroga- 
tion of  the  rule  would  tend  to  encourage  negligence  and  to  introduce 
uncertainty  and  confusion  in  all  business  transactions. 

The  judgment  of  the  Circuit  Court  must  be  reversed,  and  the 
cause  remanded  with  directions  to  that  court  to  dismiss  the  complaint* 

By  the  Court.     So  ordered. 


ALBANY   CITY    SAVINGS    INSTITUTION,    Respondent,   v. 
MARY  D.  BURDICK,  Impleaded,  etc,  Appellant. 

In  the  Court  of  Appeals  of   New  York,  November  22,  1881. 

[Reported  in  87  Nezu  York  Reports  40.] 

Appeal  by  defendant  Mary  D.   Burdick  from  a  judgment  of  the 
General  Term  of  the  Supreme  Court,  in  the  third  judicial  depart- 
ment, entered  upon  an  order  made  February  13,  1880,  which  affirm- 
'  Mamk)ck  v.  Fairbanks,  supra. 
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ed  a  judgment  in  favor  of  plaintiff  against  said  defendant,  entered 
upon  a  verdict.' 

The  nature  of  the  action  and  the  material  facts  are  set  forth  in  the 
opinion. 

Hugh  Reilly  for  appellant. 

Amasa  J.  Parker  for  respondent. 

Earl,  J.  This  action  was  commenced  to  foreclose  a  mortgage 
executed  to  the  plaintiff  by  George  Martin,  and  a  deficiency  judg- 
ment was  demanded  against  the  defendant  Mrs.  Burdick,  on  the 
ground  that  the  mortgaged  premises  were,  subsequent  to  the  date  of 
the  mortgage,  conveyed  by  her,  subject  to  the  mortgage,  by  a  deed  in 
which  it  was  stated  that  she  assumed  and  agreed  to  pay  the  mort- 
gage. She  and  Martin  both  appeared  and  answered  the  complaint. 
She  alleged  that  she  never  assumed  or  agreed  to  pay  the  mortgage  ; 
that  she  intrusted  Martin  to  procure  the  deed  to  be  drawn,  and  that 
he,  without  her  knowledge  or  consent,  fraudulently  procured  a 
clause  to  be  inserted  in  the  deed  binding  her  to  pay  the  mortgage; 
that  she  accepted  the  deed,  believing  he  had  drawn  it  according  to 
the  prior  agreement,  and  that  she  did  not  know  that  the  deed  con- 
tained the  clause  until  about  the  time  of  the  commencement  of  this 
action,  and  she  demanded,  beside  other  relief,  that  the  complaint  be 
dismissed  as  to  her,  and  that  the  deed  be  reformed  by  striking  out 
the  clause  thus  fraudulently  inserted.  The  defendant  Martin,  in  his 
answer,  simply  set  up  proceedings  commenced  and  pending  against 
him  in  bankruptcy.  Upon  the  trial,  the  plaintiff  proved  the  mortgage 
from  Martin  to  it,  and  the  amount  due  thereon,  and  put  in  evidence 
the  deed  from  Martin  to  Mrs.  Burdick,  which  contained  a  clause  re- 
citing that  she  assumed  and  agreed  to  pay  the  mortgage,  and  then 
rested.  Mrs.  Burdick  then  offered  to  prove  the  facts  alleged  in  her 
answer,  both  as  a  defense  and  for  the  purpose  of  reforming  the  deed, 
and  they  were  excluded,  apparently  upon  the  ground  that  an  issue 
had  not  been  tendered  to  Martin.^  Upon  appeal  by  Mrs  Burdick  to 
the  General  Term,  the  judgment  of  the  Trial  Term  was  affirmed  upon 
the  ground  that  her  failure  to  examine  the  deed  and  know  its  con- 
tents was  such  negligence  on  her  part  as  deprived  her  of  the  right  to 
assert  the  alleged  fraud  or  to  have  any  relief  on  account  thereof  ; 
and  the  decision  was  mainly  based  upon  the  authority  of  the  case  of 
Long  V.  Warren.^ 

We  are  also  constrained  to  differ  from  the  learned  General  Term. 

'  Reported  below,  20  Hun  104. 

'  So  much  of  the  opinion  as  relates  to  this  question  has  been  omitted. — Ed. 

3  68  N.  Y.  426. 


380        ALBANY  CITY  SAV.  INSTITUTION  l\  BVllDWK.     [cilAP.  I. 

The  doctrine  laid  down  by  this  court  in  Long  v.  Warren  '  has  never 
before  in  this  Slate,  and  very  rarely  elscwliere,  been  ajjplied  to  a  case 
bke  this.  Indeed,  in  most  of  the  cases  to  be  found  in  the  books, 
where  relief  has  been  sought  against  written  instruments  on  the 
ground  of  fraud  and  mistake,  the  complaining  parties  were  charge- 
able with  the  same  kind  of  negligence  which  exists  in  this  case,  to 
wit,  the  omission  to  read  or  understand  the  contents  of  instruments 
executed  or  accepted.  It  has  certainly  never  been  announced  as  the 
law  in  this  State  that  the  mere  omission  to  read  or  know  the  contents 
of  a  written  instrument  should  bar  any  relief  by  way  of  a  reformation 
of  the  instrument  on  account  of  mistake  or  fraud.  It  is  the  general 
rule  that  where  a  written  instrument  fails  to  conform  to  the  agree- 
ment between  the  parties  in  consequence  of  the  mutual  mistake  of 
the  parties  however  induced,  or  the  mistake  of  one  party  and  fraud 
of  the  other,  a  court  will  reform  the  instrument  so  as  to  make  it  con- 
form to  the  actual  agreement  between  the  parties. 

In  the  case  of  Welles  v.  Yates,'  so  far  as  can  be  perceived  from  the 
facts  stated,  there  was  the  same  room  for  charging  the  plaintiff  with 
negligence  in  not  understanding  the  contents  of  the  deed  executed 
by  him  as  there  is  for  charging  Mrs.  Burdick  with  negligence  in  this 
case,  and  yet  the  deed  was  reformed.  In  the  case  of  Botsford  v. 
McLean,'  the  facts  were  as  follows  :  Upon  a  sale  of  personal  prop- 
erty the  purchasers  agreed  to  pay  therefor  the  sum  of  $6,000,  viz.; 
^2,000  in  cash  and  the  balance  in  four  equal  annual  payments  with 
interest,  for  which  they  were  to  execute  their  four  several  promissory 
notes  for  ^1,000  each  with  interest,  payable  in  one,  two,  three  and 
four  years,  and  to  secure  the  payment  thereof  by  a  chattel  mortgage 
upon  the  property.  The  $2,000  was  paid  down  and  the  chattel  mort- 
gage was  executed  conditioned  for  the  payment  of  the  notes  with 
interest.  Four  several  promissory  notes  were  also  executed  by  the 
purchasers  for  $1,000  each,  payable  at  the  times  agreed,  but  two  of 
them  were  so  drawn  as  not  to  bear  interest.  The  vendor,  seeing  that 
two  of  the  notes  were  on  interest,  assumed  that  the  other  two  were 
also  on  interest  and  accepted  the  same  believing  that  all  were 
properly  drawn.  The  purchasers,  knowing  that  two  of  the  notes 
were  so  drawn  as  not  to  bear  interest,  purposely  abstained  from  call- 
ing the  vendor's  attention  to  the  fact.  It  was  held  that  there  was  a 
mistake  on  one  side  and  fraud  upon  the  other,  and  that  the  two  notes 
should  be  reformed  so  as  to  conform  to  the  actual  agreement  between 
the  parties,  and  the  decision  was  afifirmed  in  this  court  in  1870.  In 
that  case  there  was  a  certain  degree  of  negligence  in  not  reading  the 

'  68  N.  Y.  426.  2  44  N.  Y.  525.  3  45  garb.  478. 
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two  notes.  It  is  said  by  the  learned  counsel  for  the  plaintiff,  in  the 
argument  before  us,  that  there  vvas  artifice  used  in  that  case  to  in- 
duce the  plaintiff  to  believe  that  the  two  notes  were  drawn  with 
interest,  that  artifice  being  in  drawing  and  placing  before  the  plain- 
tiff the  first  two  notes  payable  with  interest,  by  which  the  payee  was 
thrown  off  his  guard  ;  but  that  circumstance  was  not  the  basis  of  that 
decision  and  does  not  distinguish  that  case  from  this.  There  was 
nothing  there  to  prevent  the  payee  from  reading  the  notes,  and  he 
had  abundant  opportunity  to  do  so.  If  he  had  read  them,  the  mis- 
take and  fraud  would  have  been  discovered.  There  was  at  most,  in 
substance,  the  representation  that  the  two  notes  were  drawn  with  in- 
terest ;  and  if  that  was  false,  the  means  were  at  hand  for  its  easy  and 
ready  detection.  So  in  this  case  ;  Mrs.  Burdick  intrusted  Martin  lo 
draw  the  deed,  and  he  was  bound  to  have  it  drawn  so  as  to  express 
the  agreement  between  the  parties  ;  and  when  he  brought  and  de- 
livered the  deed  to  her,  it  was  in  eft'ect  a  representation  to  her  that 
the  deed  had  been  so  drawn.  She  was  not  bound  to  assume  that  he 
might  be  practicing  a  fraud  upon  her,  or  representing  a  falsehood, 
and  she  cannot  be  charged  with  negligence  in  believing  confidently 
that  he  was  acting  in  good  faith  and  telling  the  truth.  In  omitting 
to  read  the  deed,  she  was  no  more  in  fault  than  the  plaintiff  was  in 
the  case  above  cited,  in  omitting  to  read  the  two  notes.  In  the  case 
of  Andrews  v.  Gillespie,'  the  attorney  who  drew  the  mortgage  made 
it  payable  in  five  years  instead  of  ten,  as  agreed  between  the  parties, 
and  it  was  held  that  the  mortgagor  could  have  it  reformed.  There 
the  mortgagor  could  have  discovered  the  mistake  by  simply  reading 
the  mortgage.  No  artifice  was  used  to  prevent  him  from  reading  it. 
He  executed  it  believing  that  the  attorney  had  drawn  it  correctly, 
just  as  Mrs.  Burdick  in  this  case  accepted  the  deed,  believing  it  had 
been  drawn  correctly,  and  the  fault  of  negligence  was  just  as  great  in 
the  one  case  as  in  the  other  ;  and  certainly,  if  such  negligence  does 
not  bar  relief  on  the  ground  of  mutual  mistake,  there  can  be  no 
foundation  for  saying  that  it  should  do  so  in  the  case  of  a  clause  in- 
serted in  an  instrument  by  fraud.  In  the  case  of  Kilmer  v.  Smith,* 
the  facts  were  as  follows  :  Defendant  S  contracted  to  sell  and  convey 
to  defendant  D  certain  premises  subject  to  certain  mortgages  thereon. 
D  assigned  the  contract  to  plaintiff.  S  executed  a  deed  to  plaintiff, 
containing  a  clause  by  the  terms  of  which  plaintiff  assumed  and 
agreed  to  pay  the  mortgages,  which  deed  plaintiff  accepted  and  put 
on  record,  in  ignorance  of  the  fact  that  the  clause  was  contained 
therein,  and  supposing  that  the  deed  in  that  particular  followed  the 

'  Supra.  »  77  N.  Y.  226. 
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terms  of  the  contract ;  such  clause  was  inserted  also  without  the 
knowledge  or  consent  of  S.  It  was  held  that  the  plaintiff  could  have 
a  reformation  of  the  deed  by  striking  out  the  clause  thus  inserted, 
not  upon  the  ground  of  a  mutual  mistake  as  to  the  contents  of  the 
deed,  but  upon  the  ground  of  mistake  upon  one  side  and  fraud  upon 
the  other.  There,  there  was  the  same  negligence  in  not  reading  the 
deed  as  is  charged  to  Mrs.  Burdick  in  this  case,  and  yet  relief  was 
not  denied. 

A  further  citation  of  authorities  is  not  needful.  It  is  clear  that  to 
deny  Mrs.  Burdick  relief  on  the  ground  of  her  supposed  negligence 
would  be  a  wide  departure  from  principles  laid  down  in  numerous 
authorities  in  this  State. 

The  principles  laid  down  in  Long  v.  Warren,  and  the  cases  upon 
which  it  rests,  have  never  been  api)lied  in  this  State  to  a  case  where 
it  is  simply  sought  to  make  an  instrument,  which  by  mistake  or  fraud 
fails  to  express  the  prior  agreement  between  the  parties,  conform  to 
such  agreement.  The  authority  of  that  case  should  not  be  extended 
to  cases  not  clearly  within  the  principles  there  laid  down.  It  is  cer- 
tainly not  just  that  one  who  has  perpetrated  a  fraud  should  be  per- 
mitted to  say  to  the  party  defrauded  when  he  demands  relief  that  he 
ought  not  to  have  believed  or  trusted  him.  When  one  sues  another 
for  negligence,  his  own  negligence  contributing  to  the  injury  will  con- 
stitute a  defense  to  the  action  ;  but  where  one  sues  another  for  a 
positive,  willful  wrong  or  fraud,  negligence  by  which  the  party  injured 
exposed  himself  to  the  wrong  or  fraud  will  not  bar  relief.  If  the  rule 
were  otherwise,  the  unwary  and  confiding,  who  need  the  protection 
of  the  law  the  most,  would  be  left  a  prey  to  the  fraudulent  and  artful 
practices  of  evil-doers. 

It  is  not  to  be  feared  that  the  rule  as  to  the  reformation  of  written 
instruments  which  we  have  herein  laid  down  will  lead  to  any  serious 
mischief  if  the  other  well-established  rule  is  observed,  which  requires 
that  before  any  reformation  of  a  written  instrument  can  be  had  upon 
parol  evidence  of  mistake  or  fraud,  such  evidence  must  be  very  clear 
and  satisfactory. 

The  answer  of  Mrs.  Burdick  is  quite  prolix  and  verbose,  but  it 
contains  allegations  which,  if  true,  would  have  furnished  grounds  for 
the  relief  she  demands.  She  should,  therefore,  have  been  permitted 
to  prove  them. 

The  judgment  should,  therefore,  be  reversed,  and  a  new  trial 
granted,  costs  to  abide  event. 

All  concur. 

Judgment  reversed. 
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NEWTON  V.  TOLLES. 
In  the  Supreme  Court  of   New    Hampshire,  December,  1889. 

\ Reported  itt  66  JVetv  Hampshire  Reports  136.J 

Bill  in  equity,  filed  October  20,  1886,  for  the  rescission  of  a  con 
tract  for  the  purchase  of  a  farm  and  other  property  and  for  the  return 
of  money  paid  as  a  part  of  the  purchase-money.     Facts  found  by  the 
court  : 

The  defendant,  Sophia  A.  Tolles,  employed  R,  a  real  estate  agent 
in  Nashua,  to  sell  her  farm.  In  May,  1886,  Newton,  seeking  to  buy 
a  farm,  applied  to  R,  who  informed  him  of  the  Tolles  farm,  told  him 
it  contained  two  hundred  acres,  took  him  to  see  it,  and  there  pointed 
out  to  him  such  of  the  corners  and  boundaries  as  he  knew  ;  but  he 
did  not  know,  or  undertake  to  point  out,  all  of  them.  Afterward  R, 
as  agent  of  Tolles,  and  Newton  executed  an  agreement  by  which 
Tolles  agreed  to  sell  and  Newton  to  buy  the  "  Tolles  Farm "  for 
$5,400,  to  be  paid  $200  on  the  execution  of  the  agreement,  $1,000  on 
the  delivery,  on  or  before  June  i,  1886,  of  a  bond  for  a  deed  ;  $1,000 
on  or  before  July  10,  1886,  and  $3,200  on  the  delivery,  on  or  before 
October  20,  1886,  of  a  good  and  sufficient  deed.  "Said  Newton  to 
have  all  the  stock,  tools,  hay,  grain,  etc."  On  the  margin  of  the 
agreement,  "  Farm  contains  about  two  hundred  acres  "  was  written. 
Newton  paid  $200  May  15  th.  Tolles  executed  and  delivered  to  New- 
ton a  bond,  conditioned  to  convey  to  him  "  a  certain  lot  or  parcel  of 
land  situated  in  Nashua,"  and  particularly  described  by  metes  and 
bounds,  "meaning  and  intending  to  convey  all  the  homestead  farm, 
containing  about  two  hundred  acres,  as  by  deed  of  heirs  of  Horace  C. 
Tolles  to  me,  and  all  other  land  and  right  in  said  homestead  farm," 
upon  Newton's  payment  of  $1,000  on  the  delivery  of  the  bond,  $1,000 
on  or  before  July  10,  1886,  and  $3,200  on  the  delivery,  on  or  before 
October  20,  i886j  of  a  good  and  sufficient  deed.  On  the  margin  of 
the  bond  was  written,  "  It  is  agreed,  for  the  above  consideration,  that 
said  Newton  is  to  have  all  the  stock,  tools,  hay,  grain,  etc.,  and  that 
said  Tolles  is  to  remove  only  household  furniture  and  family  stores 
from  said  premises." 

Prior  to  1879  the  Tolles  farm  comprised  about  two  hundred  and 
three  acres,  of  which  the  defendant  and  her  husband  owned  a  part  in 
common  and  each  a  part  in  severalty.  In  that  year  the  heirs  of 
Horace  C,  then  deceased,  conveyed  a  parcel  of  about  twenty-five 
acres  to  Xenophon  Tolles,  and  all  their  interest  in  the  rest  of  the 
farm  to  the  defendant.  In  January,  1886,  the  defendant  sold  about 
eighteen  acres  to  C,  who  sold   to   Roby,     A  parcel  of  about  twenty- 
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five  acres,  called  the  "  Salmon  Brook  meadow,"  was  half  a  mile  dis- 
tant from  and  had  no  connection  with  the  rest  of  the  farm  exce[Jt  in 
its  use  as  a  part  of  it.  These  parcels  were  not  shown  to  Newton  by 
R,  and  are  not  covered  by  the  particular  description  given  in  the 
bond.  Newton,  at  the  time  of  the  bargain,  did  not  understand  that 
they  were  included  in  his  purchase,  but  he  understood  he  was  buying 
the  Tolles  farm  and  that  it  contained  two  hundred  acres.  The  de- 
fendant did  not  intend  to  convey,  nor  understand  that  she  agreed  to 
convey,  the  three  parcels,  or  any  one  of  them  ;  but  she  understood 
and  bL-lieved  that  the  farm  as  descril)ed  in  the  bond  contained  about 
two  hundred  acres.  It  in  fact  contains  only  one  hundred  and  thirty- 
five  acres. 

In  June,  1886,  Newton  discovered  that  Tolles  owned  the  Salmon 
Brook  meadow  and  learned  of  its  connection  with  the  farm.  He 
thereupon  claimed  possession  of  it  and  that  it  was  included  in  the 
bargain,  but  his  claim  was  denied.  He  refused  to  pay  the  installment 
due  July  10,  and  August  21  Tolles  brought  a  suit  at  law  to  recover 
it,  which  is  the  second  of  the  above-named  actions.  About  the  first 
of  August  Newton  found,  by  a  survey,  that  the  farm  as  described  in 
the  bond  contains  only  one  hundred  and  thirty-five  acres.  October 
20,  1886,  Tolles  tendered  to  Newton  a  warranty  deed  of  the  premises 
of  which  he  is  in  possession,  and  demanded  payment  of  the  balance 
of  the  purchase-money.  Newton  refused  to  accept  the  deed,  and  on 
the  same  day  filed  his  bill,  in  which  he  offers  to  restore  the  real  and 
personal  property  to  the  defendant,  give  up  and  cancel  the  bond,  and 
to  account  for  the  rents  and  profits  while  he  has  been  in  possession. 
He  has  consumed  the  hay  and  grain,  but  has  other  hay  and  grain  out 
of  which  he  can  return  an  equivalent.  He  sold  four  cows  in  August, 
but  replaced  them  with  four  others  of  greater  value.  The  farm  has 
not  deteriorated  in  value. 

Evidence  to  show  that  the  property  which  Tolles  by  her  bond  was 
obligated  to  convey  was  of  the  value  of  $5,400  or  more  was  excluded, 
subject  to  the  defendant's  exception. 

G-  B.  French  and  H.  B.  Atherton  for  Newton. 

C.   W.  Hoitt  and  E.  S.  Cutter  for  Tolles. 

Carpenter,  J.  There  was  a  mutual  mistake  in  the  quantity  of 
land.  The  defendant  understood  she  was  selling  and  the  plaintiff 
that  he  was  buying  a  farm  of  two  hundred  acres.  It  in  fact  contains 
only  one  hundred  and  thirty-five  acres.  The  defendant,  believing 
that  the  farm  contained  two  hundred  acres,  informed  the  plaintiff 
that  it  did  contain  that  number.  The  plaintiff  relied  on  her  state- 
ment. Under  the  influence  of  the  error  common  to  both  parties  the 
transaction  was  consummated.     The  mistake  was  one  of  fact  in  a 
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material  point  affecting  the  value  of  the  property.'  Its  prejudicial 
consequences  to  the  plaintiff  are  the  same  as  if  the  defendant's  state- 
ment had  been  designedly  fraudulent.'  The  deficiency  is  so  great 
that  it  would  "naturally  raise  the  presumption  of  fraud,  imposition, 
or  mistake  in  the  very  essence  of  the  contract "  if  the  mistake  were  not 
affirmatively  found.'  A  material  mistake  in  the  quantity  does  not, 
in  its  effect  upon  the  equitable  rights  of  the  parties,  differ  from  a  like 
mistake  in  the  character,  situation,  or  title  of  the  bargained  property. 
It  is  equivalent  to  a  mistake  in  the  existence  of  a  material  part  of  the 
subject  of  the  contract.  The  case  is  as  if,  before  the  contract  was  exe- 
cuted and  without  the  knowledge  of  either  party,  a  parcel  containing 
sixty-five  acres  of  the  two  hundred  contracted  for  had  sunk  in  the 
sea."  The  error  is  as  injurious  to  the  plaintiff  as  if  two  hundred  acres 
were  comprised  in  the  stated  boundaries  and  the  defendant  had  no 
title  to  a  parcel  of  sixty-five  acres,  or  as  if  she  had  title  to  only  one 
hundred  and  thirty-five  two-hundredths  of  the  whole  in  common  with 
a  stranger.*  The  defendant  could  not  sustain  a  bill  to  compel  a  spe- 
cific performance  of  a  contract  by  the  plaintiff,  because  it  would  be 
inequitable.*  The  party  against  whom  a  contract,  made  under  a 
mutual  mistake  of  material  facts,  will  not  be  specifically  enforced  is 
in  general  entitled  to  rescind.'  If  there  are  exceptions  to  the  rule 
this  case  does  not  fall  within  them.  It  is  inequitable  that  the  de- 
fendant, by  reason  of  her  negligent  and  erroneous,  though  not  fraud- 
ulent, representation,  should  make  a  profit  of  the  sum  at  which  the 
parties  valued  sixty-five  acres  of  land,  and  that  the  plaintiff,  without 
fault  on  his  part,  should  lose  that  sum.  Equity  will  prevent  such  a 
result  by  rescinding  the  contract  or  decreeing  a  specific  performance 
with  compensation  in  behalf  of  the  injured  party,  at  his  election,  and 
by  refusing  specific  performance  on  the  application  of  the  other 
party.'     Neither  of  the  parties  understood  that  the  contract  to  con- 

'  Boynton  v.  Hazelboom,  14  Allen  107,  108. 

'  Spurr  V.  Benedict,  99  Mass.  463,  467. 

^  Stebbins  v.  Eddy,  4  Mason  414,  420. 

••Allen  V.  Hammond,  11  Pet.  63,  71,  72  ;  Hitchcock  v.  Giddings,  4  Price  135  ; 
Sto.  Eq.  Jur.,  §§  141,  142. 

'  Hooper  v.  Smart,  L.  R.  18  Eq.  683. 

*  Pickerinc:  "c.  Pickerings,  38  N.  H.  400,  407,  408;  Eastman  v.  Plum er,  46 
N.  H.  464,  479. 

''  Pom.  Spec.  Perf.,  §  250. 

»  Hill  V.  Buckley,  17  Ves.  394;  Price  v.  North,  2  Y.  &  C.  Ex.  620;  Dalby  v. 
Pullen,  3  Sim.  29;  Leslie  7'.  Tompson,  9  Hare  268;  Barnes  v.  Wood,  L.  R.  8 
Eq.  424;  Whittemore  v.  Whittemore,  L.  R.  8  Eq  603;  Aberaman  Ironworks  v. 
Wickens,  L.  R.  4  Ch.  loi;  Denny  v.  Hancock,  L.  R.  6  Ch.  i;  Torrance  ?'.  Bol- 
ton, L.  R.  8  Ch.  118;  In  re  Turner,  13  Ch.  Div.  130;  Belknap  v.  Sealey,  14 
25 
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vey"  about"  two  hundred  acres  was  performed  by  conveying  one 
hundred  and  thirty-five  acres.' 

No  laches  can  be  imputed  to  the  plain lilT.  He  had  a  right  to  rely 
on  the  defendant's  statement  of  the  quantity.  He  could  not  discover 
the  mistake  by  examining  the  external  boundaries.'  When,  by  the 
defendant's  tender  of  a  deed  and  demand  of  payment,  he  ascertained 
that  she  would  not  vohmtarily  correct  the  mistake,  he  immediately 
filed  his  bill. 

The  personal  property  formed  no  substantial  part  of  the  consider- 
ation. It  is  not  named  in  the  body  of  the  bond,  but  is  mentioned 
apparently  as  an  afterthought  on  the  margin.  Upon  the  rescission  of 
a  sale  of  farm  lands  by  a  vendee  in  possession  there  must,  in  most 
cases,  necessarily  be  an  accounting  in  order  to  restore  the  parties  to 
the  situation  they  occupied  prior  to  the  contract.  Upon  such  an  ac- 
counting all  the  property,  the  possession  of  which  passed  from  the 
defendant  to  the  plaintiff,  or  its  full  equivalent,  together  with  the  in- 
come derived  from  it,  may  be  fully  restored  to  her.  It  is  no  objec- 
tion to  a  rescission  in  a  case  of  this  character  that  such  articles  as 
are  necessarily  consumed  in  the  proper  and  ordinary  management  of 
a  farm  cannot  be  restored  in  specie.  It  does  not  appear  that  the 
plaintiff,  after  his  discovery  of  the  mistake,  took  any  action  by  which 
he  intended  to  affirm  the  contract  ^  or  that  he  did  anything  with  the 
property  not  reasonably  necessary  for  its  preservation,  or  which  equity 
would  not  require  to  be  done.  The  plaintiff  is  to  be  relieved  upon 
such  terms  as  justice  to  both  parties  requires."  The  offered  evidence 
of  value  was  immaterial  and  was  properly  excluded.  In  the  suit  at 
law  there  must  be  judgment  for  the  defendant.  The  details  of  the 
decree  will  be  settled  at  the  trial  term. 

Decree  for  the  plaintiff. 

N.  Y.  143;  Paine  v.  Upton,  87  N.  Y.  327;  Couse  7^.  Boyles,  4  N.  J.  Eq.  212; 
Thomas  v.  Perry,  Pet.  C.  C.  49;  Daniel  v.  Mitchell,  r  Story  172;  Doggett  v. 
Emerson,  3  Story  700;  Smiths.  Babcock,  2  Wood.  &  M.  246;  Quesnel  v.  Wood- 
lief,  2  Hen.  &  M.  173;  Lawrence  v.  Staigg,  8  R.  I.  256;  Noble  v.  Goggins,  99 
Mass.  231. 

'  Wilson  V.  Randall,  67  N.  Y.  338,  341,  342,  and  cases  above  cited. 

'  Paine  t.  Upton,  S7  N.  Y.  327,  337. 

2  Montgomery  7/.  Pickering,  116  Mass.  227. 

^  Wiswall  V.  Harriman,  62  N.  H.  671,  672;  2  Sto.  Eq.  Jur.,  §  707. 
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SEELEY  ET  AL.  V.  BACON  et  al. 
In  the  Court  of  Chancery  of  New  Jersey,  March  23,  1896. 

[^Reported  in  34  Atlantic  Reporter  139.] 

Action  in  equity  by  Francis  Seeley  and  Phoebe  Mulford  against 
Walter  H.  Bacon  and  Smith  Tomlin  for  subrogation.  Decree  for 
plaintiffs. 

On  the  14th  of  November,  1891,  Francis  Seeley  conveyed  a  store 
property  in  Bridgeton  to  Smith  Tomlin.  There  was  then  upon  the 
property  a  recorded  mortgage  of  $1,000,  held  by  Robert  Seeley.  At 
the  time  of  his  purchase  from  Francis  Seeley,  Smith  Tomlin,  the 
vendee,  gave  a  purchase-money  mortgage  to  Seeley,  the  vendor,  for 
$3,000,  which  mortgage  was  recorded  December  21,  1891.  On  Octo- 
ber 15,  1894,  Tomlin  and  wife  executed  another  mortgage  to  Walter 
H.  Bacon,  which  was  duly  recorded.  This  mortgage  was  given  to 
secure  Bacon  against  his  liability  as  indorser  of  certain  notes  made 
by  Smith  Tomlin.  After  these  events  Tomlin  made  two  new  mort- 
gages, one  to  Phoebe  Mulford,  for  $3,500,  and  one  to  Francis  Seeley 
for  $500.  Mrs.  Mulford  advanced  $3,500  in  cash,  for  which  her 
mortgage  was  given,  and  this  money  was  applied  to  the  satisfaction 
and  payment//-^ /^;//f  of  the  $3,000  mortgage  theretofore  held  by 
Francis  Seeley  and  the  $1,000  mortgage  theretofore  held  by  Robert 
Seeley.  The  new  mortgage  of  $500  given  to  Francis  Seeley  repre- 
sented the  difference  between  the  $3,500  loaned  by  Phoebe  Mulford 
and  the  $4,000 — the  amount  of  the  two  old  mortgages  of  $3,000  and 
$1,000,  respectively.  The  two  Seeley  mortgages  were  cancelled  of 
record  on  the  day  when  the  two  new  mortgages  were  executed.  This 
bill  is  filed  for  the  purpose  of  obtaining  a  decree  directing  the  can- 
cellation of  these  new  mortgages,  and  the  reinstatement  of  the  two 
old  Seeley  mortgages,  so  that  the  liens  which  existed  prior  to  the 
execution  of  Bacon's  mortgage  may  be  restored  for  the  benefit  of 
Francis  Seeley  and  Phoebe  Mulford,  who  advanced  the  money  for 
the  payment  of  the  old  mortgages.  The  equity  of  the  complainants 
is  grounded  upon  the  claim  that  the  new  mortgages  were  taken  as 
security,  without  knowledge  of  the  existence  of  the  Bacon  mortgage, 
and  under  such  circumstances  as  entitles  the  complainants  to  be 
subrogated  to  the  rights  of  the  old  mortgages,  and  to  have  the  can- 
cellation of  the  old  mortgages  expunged.  The  facts  surrounding  the 
cancellation  of  the  two  mortgages  are  these  :  Francis  Seeley,  who 
held  the  $3,000  mortgage  upon  the  Tomlin  property,  desired  to  raise 
some  money.     He  spoke  to  Robert  Du  Bois,  of  Bridgeton,  concern 
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ing  his  wish,  Phoebe  Mulford,  a  lady  77  years  of  age,  had  money 
to  loan.  Her  business  affairs  were  managed  by  her  sons,  Charles 
and  David  Mulford.  Mr.  Du  Bois  visited  David  Mulford,  and  told 
him  that  he  wished  to  borrow  $3,500  on  a  brick  building  in  Bridge- 
ton  ;  that  there  were  two  mortgages  on  it,  one  for  $1,000  and  an- 
other for  $3,000  ;  that  he  would  pay  these  off,  and  Francis  Seeley 
would  take  a  second  mortgage  for  $500.  Mr.  Mulford  told  Mr.  Du 
Bois  that  he  would  make  the  loan,  but  that  the  mortgage  must  be  a 
first  mortgage,  and  first  class  at  that  ;  that  the  loan  was  for  his 
mother.  Charles  Mulford  also  impressed  upon  Mr.  Du  Bois  that  they 
wanted  everything  straight.  Francis  Seeley  had  proposed,  and 
Charles  Mulford  consented,  that  instead  of  assigning  the  mortgages 
it  would  be  best  to  cancel  them,  and  to  make  new  mortgages — clean 
mortgages.  This  course  was  suggested  probably  because  Seeley 
wanted  to  raise  $3,500,  a  sum  which  differed  from  the  sum  secured 
by  either  or  both  of  the  old  mortgages.  It  appears  that  Smith  Tom- 
lin,  the  mortgagor,  was  consulted  about  this  arrangement,  and  con- 
sented to  execute  the  new  mortgages  to  carry  out  the  arrangement. 
Thereupon  Mr.  Mulford  and  Mr.  Du  Bois  went  to  the  county  clerk's 
office,  and  had  a  conversation  with  Edward  Lanning,  who  was  em- 
ployed in  the  office,  and  who  subsequently  drew  the  new  mortgages. 
As  to  what  occurred  at  the  interview  between  these  gentlemen,  the 
evidence  is  somewhat  conflicting.  Mr.  Seeley  says  that  Mr.  Lanning 
was  asked  if  there  were  any  judgments  or  mortgages  upon  the  prop- 
erty, and  Lanning  replied  that  there  had  been  a  judgment,  but  that 
it  had  been  cancelled.  Mr.  Seeley  says  that  he  and  Mr.  Du  Bois 
went  back  and  told  Charles  Mulford  what  they  had  learned.  Mul- 
ford asked  if  they  had  made  a  careful  search,  and  they  said  "  Yes." 
Tomlin  was  consulted  about  this  arrangement,  and  consented  to  exe- 
cute the  new  mortgages  to  carry  out  the  arrangement.  He  said,  "  It 
was  all  right  for  us  to  change  it."  He  also  said  that  he  had  not  the 
money  to  pay  the  interest,  and  Mr.  Seeley  said  he  would  do  so,  and 
they  would  settle  it  ;  and  then  they  returned  to  the  clerk's  office  on 
the  same  day,  and  had  the  writings  executed.  Mr.  Du  Bois  corrob- 
orates substantially  this  account  of  what  occurred  at  the  clerk's 
office.  He  says  that  he  told  Lanning  he  wanted  a  search  for  judg- 
ments and  mortgages,  and  Lanning  informed  them  that  there  was  a 
judgment  against  another  Smith  Tomlin.  The  testimony  of  both 
Mr.  Du  Bois  and  Mr.  Seeley  is  contradicted  by  Lanning,  who  says 
that  he  was  asked  if  there  were  any  judgments,  but  that  no  mortgage 
search  was  mentioned.  Mr.  Trenchard,  the  county  clerk,  also  say? 
that  Mr.  Du  Bois,  after  the  Bacon  mortgage  was  discovered,  told  him 
that  he  (Du  Bois)  had  asked  Lanning  for  a  search  against  judgments, 
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and  not  against  mortgages,  but  that  he  expected  him  to  make  a  search 
also  against  mortgages. 

/.  Boyd  Nixon  for  complainants. 

Walter  H.  Bacon  and  D.  J.  Pancoast  for  defendants. 

Reed,  V.C.  (after  stating  the  facts).  This  case  presents  two  ques- 
tions ;  one  involving  the  right  of  subrogation,  and  the  other  the 
right  to  have  a  mistake  rectified.  It  is  obvious  that  neither  of  the 
complainants  is  entitled  to  the  last-mentioned  relief  unless  he  stands 
as  a  mortgagee  of  one  of  the  cancelled  mortgages,  or  stands  in  the 
stead  of,  and  substituted  to  the  right  of,  such  mortgagee.  In  respect 
to  the  first  question,  I  am  of  the  opinion  that  Francis  Seeley,  one  of 
the  complainants,  occupies  a  position  different  from  that  occupied  by 
Phoebe  Mulford,  the  other  complainant.  He  held  one  of  the  moit- 
gages  which  were  paid.  He  took  in  part  payment  of  this  mortgage 
a  new  mortgage  for  $500.  The  payment  of  this  $500  represented  by 
the  new  mortgage  made  to  him  may  be  regarded  as  a  payment  upon 
the  old  mortgage  of  $3,000,  held  by  him.  As  to  the  $500,  there- 
fore, he  can  be  regarded /r^  tanto  as  a  mortgagee  who  has  cancelled 
his  mortgage.  Occupying  this  position,  then,  the  only  question  that 
would  remain  is  whether  the  cancellation  of  this  mortgage  occurred 
through  such  a  mistake  as  entitled  him  to  have  his  original  lien  re- 
stored. Phoebe  Mulford,  the  other  complainant,  was,  previous  to 
her  loan,  an  entire  stranger  to  the  contract  created  by  the  original 
mortgages.  Neither  she  nor  her  property  was  in  any  way  affected  by 
their  existence.  The  only  way  by  which  she  could  obtain  a  footing 
for  the  purpose  of  invoking  the  aid  of  a  court  of  equity  to  restore  in 
her  favor  the  lien  of  the  original  mortgages  is  by  exhibiting  such 
facts  as  invested  her  with  an  interest  in  these  mortgages.  She  claims 
that  she  should  be  subrogated  to  the  rights  of  these  mortgagees  to  the 
amount  which  she  has  advanced  for  their  payment.  But  the  mere 
fact  that  she  advanced  $3,500  with  the  intention  that  it  should  be 
used  in  the  payment  of  these  mortgages,  coupled  with  the  fact  that 
this  sum  was  so  used,  will  not  entitle  her  to  subrogation.  The  right 
to  subrogation  which  springs  out  of  the  mere  fact  of  the  payment  of 
a  debt,  and  which  is  termed  "  legal  subrogation,"  exists  only  in  favor 
of  a  surety  for  the  payment  of  the  debt,  or  one  who  is  compelled  to 
pay  the  debt  to  protect  his  own  rights.  Phoebe  Mulford  stood  in 
no  such  attitude  when  she  paid  this  money.  She  must,  therefore, 
rely  upon  an  agreement,  existing  at  the  time  of  the  payment,  with  the 
mortgagor  or  mortgagee,  that  she  should  be  subrogated  to  their  liens. 
This  is  styled  "  conventional  subrogation."  It  is  entirely  settled 
that  one  who  advances  money  to  pay  a  claim  for  the  security  of 
which  there  exists  a  lien,  in  default  of  an  agreement,  cannot  be  sub- 
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rogated  to  the  rights  of  the  lienor.'  Conventional  subrogation  can 
only  result  from  an  express  agreement  either  with  the  debtor  or  the 
creditor.' 

The  question  is  thus  presented  whether  such  an  agreement  as  will 
entitle  her  to  substitution  to  the  lien  of  these  mortgages  appears  in 
the  testimony.  The  facts  seem  to  me  to  prove  this  condition  of  af- 
fairs :  Francis  Seeley  wished  the  money  due  upon  the  Tomlin  mort- 
gage. Tomlin  could  not  pay  it  ;  could  not  even  pay  the  interest 
upon  it.  Seeley  evidently  knew  that  fact.  Seeley  then,  through 
Mr.  Du  Bois,  approached  the  Mulfords,  who  had  charge  of  their 
mother's  money.  It  is  clear  that  the  Mulfords  consented  to 
make  the  loan  only  upon  the  security  of  a  first  mortgage.  It 
is  also  clear  that  Du  Bois  and  Seeley  assented  to  this  under- 
standing. It  is  equally  clear  that  Tomlin  understood  that  the  new 
mortgage  was  to  take  the  place  and  stand  for  the  security  of  the 
old  mortgages.  It  is  obvious  that  the  consummation  of  this  under- 
standing of  all  these  parties  was  thwarted  by  a  mistake  in  fact,  viz., 
in  supposing  that  there  were  no  incumbrances  upon  the  property 
subsequent  to  the  cancelled  mortgages.  The  old  lady  relied  upon 
her  sons,  and  they  upon  Mr.  Du  Bois,  a  very  reputable  gentleman. 
Now,  whether  Mr.  Du  Bois  asked  for  a  search  against  mortgages  as 
well  as  against  judgments  is  doubtful  ;  but  I  think  it  is  entirely  clear 
that  all  parties  were  under  the  impression  that  he  had  made  adequate 
inquiry  as  to  the  existence  of  subsequent  incumbrances,  and  that  it 
was  in  consequence  of  his  mistake  in  respect  to  their  existence  that 
the  mortgages  w^ere  cancelled,  instead  of  assigned.  They  supposed 
the  new  mortgages  would  preserve  the  lien  of  the  old,  and  that  the 
new  mortgagees  would  stand  in  the  shoes  of  the  old.  In  my  judg- 
ment, under  the  circumstances  of  this  case,  Phoebe  Mulford,  and,  if 
necessary,  Francis  Seeley  also,  should  be  subrogated  to  the  rights  of 
the  original  mortgagees  in  the  two  mortgages  to  secure  the  amount 
of  $3,500  advanced  by  Phoebe  Mulford  and  the  $500  advanced  by- 
Francis  Seeley.  Neither  Phoebe  Mulford  nor  Francis  Seeley  stands 
in  the  attitude  of  a  mere  volunteer  stepping  in  and  paying  the  mort- 
gage debt  without  any  request  by,  or  any  understanding  with  the 
original  mortgagors  and  mortgagees.  On  the  contrary,  the  advance 
of  the  money  by  Phoebe  Mulford  is  to  be  regarded  as  an  advance 
made  both  by  the  request  of  Tomlin,  the  mortgagor,  and  Seeley,  the 
mortgagee.  Further  than  this,  it  is  to  be  regarded  as  an  advance 
made  with  an  understanding  existing  between  all  the  parties  that  the 

'North  River  Const.  Co.'s  Case,  38  N.  J.  Eq.  433. 

^  Railway  Co.  v.  Wortendyke,  27  N.  J.  Eq.  658;  Coe  v.  Railway  Co.,  31  N. 
J.  Eq.  105. 
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new  mortgage  should  stand  upon   the  same  footing  as  the  old  in   re- 
spect to  their  rank  as  securities. 

Having  reached  the  conclusion  that  the  complainants  are  entitled  to 
be  substituted  in  the  place  of  the  original  mortgagees,  the  second  ques- 
tion is  presented,  which  is  whether  these  mortgagees,  having  cancelled 
the  mortgages  upon  the  record,  can  now  ask  for  their  reinstatement. 
That  courts  will  reinstate  a  mortgage,  the  cancellation  of  which  oc- 
curred through  a  mistake  of  facts,  is  entirely  settled.  In  Banta  v. 
Vreeland,'  a  mortgage  cancelled  by  the  assignee  of  the  mortgagee 
under  the  mistaken  notion  that  it  had  been  paid  was  restored.  The 
exertion  of  the  power  depends  upon  equitable  consideration.  If 
these  complainants  had  cancelled  these  mortgages  with  full  knowl- 
edge of  all  the  facts,  they  would  admittedly  have  no  standing  as 
suitors  asking  for  such  a  decree.  If,  however,  they  did  it  through  a 
misunderstanding  of  a  fact,  then  the  question  is  presented,  was  it 
such  a  mistake  as,  under  the  circumstances,  a  court  of  equity  should 
rectify  ?  Now,  that  the  cancellation  occurred  by  reason  of  a  mis- 
take of  facts  is  undisputed.  It  is  entirely  clear  that  the  supposition 
that  no  subsequent  incumbrances  existed  upon  the  mortgaged  prop- 
erty was  the  inducing  cause  to  such  action.  Now,  as  a  rule,  equity 
will  refuse  to  rectify  a  mistake  which  occurred  through  the  unexcus- 
able  negligence  of  the  party  who  asks  to  be  relieved  from  the  effect 
of  the  mistake.''  But  what  degree  of  vigilance  is  to  be  exercised 
must  depend  upon  the  facts  of  each  case.  Where  the  act  done  by 
mistake  is  one  calculated  to  induce  others  to  take  a  line  of  conduct 
which  will  put  them  to  loss  if  the  mistake  is  corrected,  it  ought  to  be 
clear  that  the  party  asking  for  relief  has  been  led  into  the  mistake  in 
spite  of  the  employment  of  the  highest  degree  of  vigilance.  Where, 
however,  no  one  is  injured  by  the  mistake  but  the  party  himself,  and 
no  one  has  changed  his  position  by  reason  of  the  act  executed  through 
the  influence  of  the  alleged  mistake,  I  see  no  reason  why  the  mistake 
should  not  be  corrected,  although  the  highest  degree  of  vigilance  has 
not  been  exercised.  For  instance,  if  the  mortgage  held  by  Mr.  Bacon 
had  been  taken  for  money  advanced  by  him  at  the  time,  and  had 
been  taken  after  the  cancellation  of  the  old  mortgages,  and  before 
the  record  showed  the  existence  of  the  new  mortgage,  a  case  would 
have  been  presented  requiring  the  strongest  evidence  of  unprevent- 
able  mistake  to  justify  the  reinstatement  of  these  mortgages.  But, 
as  has  already  been  observed,  the  facts  in  respect  to  the  mortgage 
held  by  Mr.  Bacon  are  entirely  different.     He  advanced  nothing  at 

'  15  N.  J.  Eq.  103. 

'  Haggerty  v.   McCanna,  25  N.  J.  Eq.  48;  Dillett  v.  Kemble,  Id.  66;  Voorhis 
z/.  Murphy,  26  N.  J.  Eq.  434, 
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the  time  his  mortgage  was  accepted,  and  the  old  mortgages  were  still 
a  subsisting  lien  at  that  time.  So  it  is  perceived  that  the  security  of 
Iiis  mortgage,  after  the  restoration  of  the  two  old  mortgages,  is  ex- 
actly the  same  as  it  was  before  the  cancellation.  No  valuable  con- 
sideration was  advanced  by  Bacon  at  the  time  of  the  execution  of  the 
mortgage  to  him  on  the  faith  of  the  sui)posed  non-existence  of  the 
two  old  mortgages,  arising  from  their  cancellation  of  record.  By 
the  decree  asked  for  the  parties  will  be  placed  in  slatue  quo.  In  this 
respect  the  case  differs  from  that  of  Frazee  v.  Inslee,'  where  the  in- 
ference is  that  Frazee  took  his  mortgage  for  a  valuable  consideration. 
It  differs  also  in  respect  to  the  fact  that  in  that  case  there  was  evi- 
dence that  Campbell,  the  defendant,  owner  of  the  cancelled  mort- 
gage, was  informed  of  the  existence  of  Frazee's  mortgage  before  its 
cancellation.  The  case  of  McKenzie  v.  McKenzie"  was  in  this  re- 
spect exactly  like  this,  and  in  other  features  quite  similar.  A  mort- 
gage was  made  to  secure  certain  promissory  notes  held  by  two  per- 
sons. The  notes  belonging  to  one  of  these  parties  having  been  paid, 
it  was  desired  to  put  the  mortgage  in  the  name  of  the  other.  They 
employed  the  town  clerk  to  do  what  was  necessary  to  that  end.  The 
clerk  drew  new  notes  to  take  the  place  of  those  still  unpaid,  and  a 
new  mortgage  to  the  holder  of  these  notes.  He  procured  the  old 
mortgage  to  be  discharged  from  the  record,  with  the  consent  of  the 
old  and  new  mortgagees.  The  clerk  told  the  latter  that  he  had  ac- 
quired by  the  new  mortgage  a  first  lien,  and  both  parties  so  believed. 
Before  the  discharge  of  the  old  mortgage,  there  had  been  a  second 
mortgage  put  upon  the  property.  On  bill  to  re-establish  the  first 
mortgage,  Redfield,  J.,  observed  :  "  The  defendants  [the  second 
mortgagees]  had  a  mortgage  security  upon  the  equity  of  redemption 
in  these  premises,  and  nothing  more.  They  had  full  knowledge  of 
the  complainants'  prior  equity,  and  their  condition  is  in  no  respect 
changed.  If  the  complainants'  security  is  to  continue,  the  subse- 
quent incumbrancer  suffers  no  wrong,  but  remains  in  the  full  enjoy- 
ment of  his  rights."  A  decree  restoring  the  lien  of  the  mortgage  was 
made.  In  the  same  line  is  the  case  of  Bruse  v.  Nelson.^  In  Associa- 
tion V-  Thompson,^  the  complainants  took  a  mortgage  with  the  under- 
standing that  it  was  to  be  a  first  incumbrance.  There  were  then  two 
mortgages  on  the  property.  It  was  understood  that  the  two  mortgages 
should  be  cancelled  ;  that  one  of  them  should  be  paid  out  of  the  money 
lent,  and  that  the  other  one  should  be  cancelled  and  a  new  mortgage 
taken,  to  be  subsequent  to  the  lenders'  mortgage.     Chancellor  Runyon 

'  2  N.  J.  Eq.  239.  *52Vt.  271. 

*  35  Iowa  157.  *  32  N.  J.  Eq   133. 
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held  that  the  lenders  were  entitled  to  be  subrogated  to  the  rights  of  the 
holders  of  the  cancelled  mortgage.  I  will  advise  a  decree  in  conformity 
with  the  prayer  of  the  bill. 


SIMMONS  V.  PALMER  et  al. 
In  the  Supreme  Court  of  Appeals  of  Virginia,  June  9,  1896. 

\^Reported  in  25  Southeastern  Reporter  b.^ 

Appeal  from  Circuit  Court,  Roanoke  County;  Henry  E.  Blair, 
Judge. 

Bill  by  S.  F.  Simmons  against  one  Palmer  and  others  to  rescind  a 
deed.     From  a  decree  dismissing  the  bill  plaintiff  appeals.     Affirmed. 

G.  IV.  6^  Z.  C.  Hansbrough  and  M.  G.  McClung  for  appellant. 

A.  B.  Pugh  for  appellees. 

Keith,  P.  The  facts  out  of  which  this  controversy  grows,  as  shown  by 
the  pleadings  and  proofs,  are  as  follows  :  S.  F.  Simmons,  on  the  6th  of 
November,  1890,  purchased  of  Armstrong,  Critz  &  McClung,  real  estate 
agents  at  Salem,  in  Roanoke  County,  a  certain  lot  of  ground  on  Colo- 
rado Street,  in  said  town,  for  the  sum  of  $2,000 — $1,000  payable  in 
cash,  and  the  residue  represented  by  notes  payable  to  Hunton,  Saun- 
ders, Ruff,  and  Palmer,  which  constituted  liens  upon  the  lot,  the  legal 
title  to  which  was  held  by  Palmer.  It  seems  that  the  real  estate  agents 
had  for  sale  lot  5  in  section  15  on  the  plat  of  the  Salem  Improvement 
Company,  and  offered  that  lot  for  sale  to  Simmons.  Thereupon  Sim- 
mons and  Critz  drove  out  to  Colorado  Street,  and  when  they  came  to 
lot  5  in  block  16  Critz  stopped,  and  showed  that  lot  to  Simmons  as  the 
one  which  was  the  subject  of  negotiation,  thinking  that  he  was  in  fact 
showing  him  lot  5  in  block  15,  which  was  on  the  same  street,  and  about 
100  yards  further  to  the  south.  Simmons  agreed  to  take  the  lot,  and 
paid  the  $1,000  in  cash,  and  assumed  the  payment  of  the  notes  to  Hun- 
ton, Saunders,  and  Palmer,  and  a  deed  was  executed  to  him  for  lot  5  in 
block  15.  Immediately  thereafter,  with  the  deed  in  his  pocket,  Sim- 
mons drove  out  to  inspect  the  lot,  and  discovered  that  the  lot  conveyed 
to  him  was  not  the  lot  which  had  been  shown  to  him  upon  the  occasion 
when  he  looked  at  it  in  company  with  Critz.  He  did  not  go  back  im- 
mediately to  the  office  of  Armstrong,  Critz  &  McClung ;  but  the  next 
morning  he  saw  Critz,  and  they  drove  out  to  the  lot,  and  the  mistake 
which  had  been  made  was  pointed  out.  Critz  did  not  controvert  the 
fact  that  a  mistake  had  been  made.  Simmons  then  went  to  see  Arm- 
strong, another  member  of   the  firm,  and  said  to  him  :    "  You  have 
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deeded  me  a  lot  which  I  have  not  bought.  I  bought  lot  5  in  section 
16,  and  you  have  deeded  me  lot  5  in  section  15,  which  I  do  not  want, 
and  you  must  take  the  lot  back,  and  deliver  me  my  money  and  bonds." 
This  is  substantially  the  account  given  of  the  transaction  by  Simmons. 
Armstrong  gives  a  somewhat  different  account  of  it.  That  lot  5  in  sec- 
tion 16  was  shown  to  Simmons  by  Critz  is  beyond  dispute ;  that  the 
deed  conveyed  lot  5  in  section  15  is  not  denied  ;  that  the  mistake  was 
promptly  brought  to  the  attention  of  the  real  estate  agents  is  estab- 
lished by  the  proof  But  it  appears  by  a  preponderance  of  proof  that 
Simmons  accepted  the  deed  and  never  offered  to  return  it,  although  he 
demanded  a  restitution  of  the  money  which  he  had  paid,  and  the  deliv- 
ery to  him  of  the  notes  which  he  had  executed.  It  further  appears  that 
Simmons  had  been  the  owner  of  this  land  for  a  number  of  years  before 
he  sold  it  to  the  Salem  Improvement  Company  ;  that  he  was  the  vice- 
president  of  that  company ;  that  he  was  thoroughly  acquainted  with 
the  land,  and  its  subdivision  into  streets,  alleys,  and  lots.  His  acquaint- 
ance with  it  was  so  intimate  that  he  says  himself  that  it  was  altogether 
unnecessary  for  him  to  refer  to  the  map,  or  to  visit  the  lots,  in  order  to 
know  their  location.  Indeed,  an  inspection  of  the  map  exhibited  in 
this  cause  will  show  that  this  must  be  so.  Colorado  Street  starts  from 
Boulevard  Roanoke,  which  cuts  diagonally  across  the  lands  of  the 
Salem  Improvement  Company.  It  runs  almost  due  south  from  the  old 
town  of  Salem.  The  sections,  beginning  on  the  right,  after  leaving 
Boulevard  Roanoke,  passing  into  Colorado  Street,  and  going  south,  are 
numbered  consecutively  on  the  right,  from  i  to  8 ;  then,  crossing 
Colorado  Street  and  coming  back  to  Boulevard  Roanoke,  they  are 
numbered  consecutively  from  9  to  16;  so  that  section  16  would 
be  the  first  section  on  Colorado  Street  after  leaving  the  old  town 
of  Salem,  and  section  15  is  immediately  beyond  it,  and  upon  the 
same  side  of  the  street.  Therefore  no  one  in  the  least  degree  ac- 
quainted with  the  plat  of  the  town  could  fail  to  discriminate  between 
lot  5  in  section  16  and  lot  5  in  section  15,  or  be  ignorant  as  to  their 
relative  positions  and  advantages,  without  going  upon  either.  The  pre- 
ponderance of  evidence  is  that  at  the  beginning  of  the  negotiations  the 
lot  pointed  out  to  Simmons  on  the  plat  was  lot  5  in  section  15.  He 
therefore  had  every  opportunity  to  know,  and  it  is  difficult  to  resist  the 
conviction  that  he  did  know  with  perfect  precision,  the  lot  which  was 
the  subject  of  the  negotiation,  and  which  was  described  in  his  deed. 

In  coming  before  the  court  upon  this  state  of  facts,  and  asking 
for  a  rescission  of  an  executed  contract,  where  there  is  no  imputation 
of  fraud  or  imposition,  the  plaintiff  puts  himself  at  a  disadvantage  ;  for 
he  was  grossly  negligent,  if  not  willfully  blind,  in  failing  to  discover  the 
mistake  of  which  he  now  complains.     The  proof  establishes  beyond 
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doubt  that  during  November  and  December,  1890,  and  the  spring  of 
1891 — indeed,  until  some  time  in  the  summer  of  1891 — lots  upon  Colo- 
rado Street  in  various  blocks,  some  of  them  much  further  out  from  the 
old  town  of  Salem  than  that  in  question,  were  readily  sold  for  the  price 
paid  by  the  plaintiff  for  the  lot  purchased  by  him.  Within  the  dates 
named  the  Salem  Improvement  Company,  of  which  Simmons  was  vice- 
president,  actually  sold  lots  on  Colorado  Street,  in  sections  4,  5,  7,  13, 
14,  15,  and  16,  at  prices  ranging  from  $2,000  to  $2,300  ;  the  latest 
sale,  in  point  of  time,  being  the  21st  of  March,  1891,  when  lot  12,  sec- 
tion 14,  was  sold  for  $2,050. 

In  Pom.  Eq.  Jur.  §  856,  in  treating  of  relief  upon  the  ground  of  mis- 
take, it  is  said  :  "  There  are  two  requisites  essential  to  the  exercise  of 
the  equitable  jurisdiction  in  giving  any  relief,  defensive  or  affirmative. 
The  fact  concerning  which  the  mistake  is  made  must  be  material  to  the  _ 
transaction,  affecting  its  substance  and  not  merely  its  incidents ;  and 
the  mistake  itself  must  be  so  important  that  it  determines  the  conduct 
of  the  mistaken  party  or  parties.  If  a  mistake  is  made  by  one  or  both 
parties  in  reference  to  some  fact  which,  though  connected  with  the 
transaction,  is  merely  incidental,  and  not  a  part  of  the  very  subject 
matter,  or  essential  to  any  of  its  terms,  or  if  the  complaining  party  fails 
to  show  that  his  conduct  was  in  reality  determined  by  it,  in  either  case 
the  mistake  will  not  be  ground  for  any  relief,  affirmative  or  defensive." 
To  the  same  effect,  it  is  said  by  Beach,  Mod.  Eq.  Jur.  §  52  :  "A  mis- 
take as  to  a  matter  of  fact,  to  warrant  relief  in  equity,  must  be  mate- 
rial, and  the  fact  must  be  such  that  it  animated  and  controlled  the  con- 
duct of  the  party.  It  must  go  to  the  essence  of  the  object  in  view,  and 
not  be  merely  incidental.  The  court  must  be  satisfied  that  but  for  the 
mistake  the  party  complaining  would  not  have  entered  into  the  agree- 
ment, or  assumed  the  obligation  from  which  he  seeks  to  be  relieved." 
And  the  proof  must  be  clear  and  convincing  of  the  existence  of  the 
state  of  facts  upon  which  the  claim  for  relief  is  based.  In  this  case  it 
is  more  than  doubtful  whether  the  location  of  the  lot,  as  between  sec- 
tions 15  and  16,  was  so  material  as  that  it  can  be  said  to  have  animated 
and  controlled  the  conduct  of  the  parties.  There  is  every  reason  to 
believe  that  the  purchase  was  made  for  speculative  purposes.  There 
was  great  activity  in  real  estate  in  the  town  of  Salem  at  that  time. 
Lots  were  being  rapidly  disposed  of,  and  it  appears  by  the  proof  that 
at  the  date  of  this  transaction  and  for  several  months  thereafter  lots 
upon  this  street  readily  commanded  from  $2,000  to  $2,300.  But  assum- 
ing that,  upon  the  discovery  of  the  mistake,  Simmons  was  entitled  to 
rescind  the  contract,  the  situation  was  eminently  one  which  called  for 
prompt  and  decisive  action  on  his  part.  He  should  at  once  have  re- 
turned the  deed,  and  demanded   the  restitution  of  his  money  and  the 
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cancellation  of  his  obligations  growing  out  of  this  purchase  ;'  but  this 
he  did  not  do,  but  as  late  as  the  summer  of  1891,  when  one  of  the  notes 
due  upon  this  purchase  was  presented  to  him  for  i)ayment,  he  objected 
to  paying  it,  not  upon  the  ground  that  he  was  not  liable  by  reason  of 
the  mistake  upon  which  he  now  relies,  but  because  of  the  variance  be- 
tween the  terms  of  the  note  and  the  recitals  in  the  trust  by  which  it 
was  secured.  At  this  time  the  market  for  real  estate  in  Salem  had  be- 
come dull  ;  lots  were  falling  in  price,  and  in  a  little  while  transactions 
in  real  estate  appear  to  have  almost  ceased.  Then,  and  not  until 
then,  this  suit  was  instituted.  In  the  meantime  he  had  held  the  deed, 
and  was  in  a  position  to  profit  by  the  transaction  had  the  lots  continued 
to  enhance  in  value  ;  and  he  now  seeks  to  be  released  from  the  pur- 
chase, when  the  situation  has  so  changed  as  that  the  other  parties  to 
the  contract  cannot  be  restored  to  their  former  position.  The  applica- 
tion for  relief  in  such  cases  upon  the  ground  of  mistake  must  be  made 
with  due  diligence,  and  what  constitutes  due  diligence  is  to  be  deter- 
mined by  reference  to  the  facts  attending  the  particular  case  in  judg- 
ment. The  diligence  required  should  be  proportioned  to  the  injurious 
consequences  likely  to  result  from  delay.  As  was  said  by  Earl,  J,,  in 
Thomas  v.  Bartow  :'  "  In  ordinary  cases  of  tort  and  breach  of  con- 
tract, it  is  a  fair  and  just  rule  which  requires  the  injured  party  to  use 
ordinary  diligence  to  make  his  damages  as  small  as  he  can,  and  confines 
his  recovery  to  so  much  damages  only  as  he  could  not,  by  good  faith 
and  ordinary  diligence,  have  averted.  Much  more,  where  a  party  comes 
into  equity  seeking  relief  on  the  ground  of  mistake,  should  he  show  that 
he  has  used  due  diligence  and  good  faith  to  avert  the  consequences  of 
the  mistake  ;  and  it  would  be  a  poor  administration  of  equity  that  would 
give  him  relief  after,  by  his  delay  and  omission  of  duty,  he  had  caused 
irreparable  mischief  to  the  other  party." 

The  decree  complained  of,  dismissing  the  bill,  is  without  error,  and  is 
affirmed. 

'  So  much  of  the  case  as  relates  to  this  question  should  be  considered  in  con- 
nection with  the  cases  infra,  p.  397,  discussing  lapse  of  time  as  a  defense. — Ed, 
*48N.  Y.  193. 


Chapter  I. — Mistake  (continued). 
Section  VI. — Lapse  of  Time  as  a  Defense. 


STOCKBRIDGE  IRON  COMPANY  v.  HUDSON  IRON 
COMPANY. 

In  the  Supreme  Judicial  Court  of  Massachusetts, 
September  Term,   1871. 

^Reported  in  107  Massachusetts  Reports  290.] 

Wells,  J.  We  do  not  think  the  defense  of  laches  ought  to  defeat 
the  bill,  in  this  aspect  of  the  case.  If  the  assertion  and  attempted 
exercise  of  rights  of  mining,  by  the  defendant,  after  ceasing  to  carry 
on  its  business  at  Stockbridge  and  selling  its  furnaces,  was  notice  to 
the  plaintiff  of  the  claim  now  made  by  the  defendant,  still  supposing 
this  issue  to  be  found  for  the  plaintiff,  it  was  notice  of  a  claim  incon- 
sistent not  only  with  the  original  agreement,  but  also  with  the  terms 
and  legal  effect  of  the  deed,  as  originally  understood  by  both  parties. 
That  the  plaintiff  adhered  to  the  understanding  and  construction 
which  had  been  common  to  both,  and  relied  upon  that  construction 
of  the  deed  as  a  sufficient  answer  to  the  claims  thus  made,  is  not  to 
be  imputed  as  laches,  by  the  defendant,  without  proof  that  the  plain- 
tiff had  become  aware  of  the  mistake,  or  ought  to  have  discovered  it, 
and  was  guilty  of  neglect  in  not  doing  so  and  seeking  the  remedy 
sooner.  It  is  a  sufficient  answer  to  any  such  position,  that  the  true 
construction  of  the  clause  is  a  matter  of  serious  controversy  and 
learned  argument  by  counsel  in  this  case.' 

'  Only  so  much  of  the  opinion  is  here  given  as  relates  to  this  question.  The 
statement  of  facts  and  other  parts  of  the  opinion  will  be  found  at  page  54, 
supra. — Ed. 
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BLOOMER  V.  SPITTLE. 

In  Chancery,  before  Lord  Romii.ly,  M.R.,  February  12,  13, 

26,  1872. 

[Reported  in  Law  Reports,  13  Equity  Cases  427-] 

This  was  a  suit  instituted  for  the  purpose  of  rectifying  a  convey- 
ance made  on  a  sale. 

On  the  i6th  of  September,  1865,  an  agreement  in  writing  was 
made  between  John  Spittle  (therein  called  the  vendor),  of  the  one 
part,  and  the  plaintiff,  Caleb  Bloomer  (therein  called  the  purchaser), 
of  the  other  part.     This  agreement  contained  the  following  clauses  : 

"  First.  The  vendor  agrees  to  sell,  and  the  purchaser  to  purchase, 
for  the  sum  of  ^2,000,  the  dwelling-house  and  hereditaments  at  Hill 
Top  aforesaid,  in  the  respective  occupations  of  George  Thompson, 
Richard  Clews,  and  Henry  Williams,  shown  on  the  plan  hereto.  The 
purchaser  to  pay  a  deposit  of  ;,^5  per  cent,  on  and  in  part  of  his  pur- 
chase-money on  the  execution  of  this  agreement. 

"  Third.  And  it  is  further  agreed  that,  notwithstanding  the  sale  and 
purchase  hereby  agreed  upon,  the  vendor  may  (without  entering  on 
the  surface)  work  the  mines  under  the  land  hereinafter  agreed  to  be 
leased,  without  being  responsible  for  any  damage  thereby  occasioned 
to  the  premises,  the  subject  of  this  agreement. 

"  Fourth.  And  further,  that  the  vendor  shall  lease  to  the  purchaser 
for  the  term  of  seven  years,  from  the  25th  day  of  March  next,  the 
field  of  land  shown  on  the  said  plan,  at  the  yearly  rent  of  ;2^io  ;  but, 
nevertheless,  with  a  reservation  to  the  vendor  of  all  mines  under  the 
said  field,  with  power  to  work  the  same  (not  entering  upon  the  sur- 
face of  the  said  field)  without  being  responsible  for  any  consequent 
damage,  and  subject  to  a  condition  that  if  the  vendor  should  be  de- 
sirous of  selling  the  said  demised  land,  or  any  part  thereof,  he  shall 
be  at  liberty  at  any  time  to  determine  the  said  term  upon  giving  to 
the  said  purchaser  twelve  calendar  months'  notice  of  his  intention  so 
to  do.  And  in  the  said  lease  the  vendor  shall  covenant  with  the  said 
purchaser,  that  during  the  said  term  he  will  not  sell  the  demised  land, 
or  any  part  thereof,  to  any  person  without  having  first  offered  the 
same  for  sale  (at  the  same  or  a  less  price)  to  the  said  Caleb  Bloomer." 

At  the  foot  of  the  agreement  was  a  rough  sketch  of  the  property 
agreed  to  be  sold  and  of  the  field  agreed  to  be  demised. 

The  sale  was  carried  into  effect,  and  the  conveyance  of  the  land 
purchased  by  the  plaintiff  was  executed  by  Spittle  in  April,  1866. 
This  conveyance  contained  an  exception  and  reservation  to  Spittle  of 
all  mines  of  coal  and  ironstone  under  the  property  conveyed. 
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Subsequently  to  the  date  of  the  conveyance,  the  plaintiff  expended 
considerable  sums  in  repairs  and  the  erection  of  new  buildings  on  the 
property. 

In  July,  1870,  Spittle  advertised  the  minerals  under  the  property 
for  sale  ;  and  thereupon  the  plaintiff  filed  the  bill  in  this  suit  against 
Spittle,  alleging  that  the  exception  and  reservation  of  minerals  had 
been  inserted  in  the  conveyance  under  a  mutual  mistake  of  the  plain- 
tiff and  Spittle,  and  contrary  to  the  true  agreement  between  them, 
and  praying  for  a  rectification  of  the  conveyance  by  the  omission  of 
the  exception  and  reservation,  and  for  an  injunction  to  restrain  Spit- 
tle from  selling  or  working  the  mines  and  minerals  comprised  therein. 

Spittle  put  in  an  answer  denying  the  mistake,  and  asserting  that 
the  conveyance  was  made  in  pursuance  of  the  real  agreement  be- 
tween the  parties,  and  claiming  the  benefit  of  the  exception  and  res- 
ervation. 

Spittle  died  shortly  after  putting  in  his  answer.  The  suit  was  re- 
vived against  his  representatives,  and  now  came  on  to  be  heard. 

It  appeared  that  the  agreement  of  the  i6th  of  September,  1865,  was 
settled  at  an  interview  between  the  plaintiff.  Spittle,  and  their  respec- 
tive solicitors.  During  the  discussion  which  preceded  the  final  set- 
tlement of  the  agreement  the  plaintiff's  solicitor  made  some  pencil 
interlineations  on  his  copy  of  it,  and  these  interlineations  were  not 
erased,  and  still  remained  on  the  document  when  produced  at  the 
hearing.     Spittle's  copy  was  not  forthcoming. 

Upon  the  evidence  the  Master  of  the  Rolls  was  of  opinion  that  the 
partner  of  the  plaintiff's  solicitor,  who  prepared  the  draft  convey- 
ance, was  misled  by  the  pencil  interlineations  into  supposing  that  the 
plaintiff's  purchase  did  not  include  the  mines  and  minerals,  and  that 
he  accordingly  introduced  the  exception  and  reservation  complained 
of  into  the  draft  ;  that  the  agreement  as  set  out  above  truly  repre- 
sented the  agreement  come  to  between  the  parties  ;  that  the  introduc- 
tion of  the  exception  and  reservation  into  the  conveyance  was  a  com- 
mon mistake,  and  that  some  time  after  the  execution  of  the  convey- 
ance Spittle  discovered  the  mistake,  and  resolved  to  take  advantage 
of  it. 

Mr.  Southgate,  Q.C.,  and  Mr.  Ince  for  the  plaintiff. 

Mr.  Fry,  Q-C,  and  Mr.  Begg  for  the  defendants. 

Feb.  26.     Lord  Romilly,  M.R.,  after  stating  the  facts,  continued  : 

The  vendor,  Spittle,  died  pending  the  suit,  which  is  much  to  be  re- 
gretted, both  for  the  plaintiff  and  the  present  defendants,  who  repre- 
sent Spittle,  and  have  only  done  their  duty  in  defending  this  suit 
after  his  death.  His  examination  would  unquestionably  have  thrown 
considerable  light  on  the  subject.     However,  on  the  facts  now  before 
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me,  I  have  came  to  the  conchision  that  the  excepting  the  minerals 
from  tlie  land  conveyed  to  the  plaintiff  in  fee  was  a  common  mistake; 
but  the  mistake  was  fallen  into,  and  the  error  committed  by  the  solic- 
itor of  the  plaintiff,  in  April,  1866.  No  complaint  is  made  in  conse- 
quence, it  is  alleged,  of  ignorance  of  the  fact,  until  upward  of  four 
years  afterward,  in  1870,  when  there  was  an  advertisement  for  sale  of 
the  minerals.  Now,  although  I  have  looked  through  all  the  cases  on- 
the  subject,  I  have  not  discovered  any  one  case  where,  under  such 
circumstances,  the  court  has  adversely  and  compulsorily  altered  a 
deed,  and  forced  upon  a  defendant  an  instrument  he  never  executed. 
The  case  that  most  resembles  the  present  is  that  of  Mortimer  v. 
Shortall,'  which  unquestionably  is  very  like  it  ;  but  it  does  not  ap- 
pear to  me  that  that  case,  which  goes  further  than  any  other  I  have 
seen,  goes  to  the  extent  of  this,  or  justifies  me  in  altering  the  deed  in 
this  case  after  so  great  a  lapse  of  time,  and  against  the  oath  of  one 
of  the  parties.  It  is  thebounden  duty  of  the  purchaser,  when  he  pur- 
chases land,  to  look  at  his  conveyance,  and  see  what  it  is  that  he  has 
got. 

The  only  other  case  I  have  noticed  as  being  near  to  this  one  is  that 
of  Garrard  v.  Frankel,^  before  myself.  This  is  the  case  I  propose  to 
follow  on  the  present  occasion,  and,  without  going  through  the  whole 
of  the  evidence  to  explain  why  I  arrive  at  the  conclusion  I  have 
stated  (which  would  be  merely  useless),  I  am  of  opinion  that,  if  the 
defendants  choose,  I  must  give  them  the  option  of  having  the  deed 
rectified  and  altered  as  the  plaintiff  seeks,  or  of  having  the  whole 
transaction  set  aside  ;  and  then  the  defendants  will  have  to  repay  the 
purchase-money  with  interest  at  4  per  cent,  per  annum,  and  the  plain- 
tiff will  be  fixed  '.vith  an  occupation  rent  ;  and  there  must  be  an  in- 
quiry to  ascertain  what  the  plaintiff  was  entitled  to  in  respect  of  re- 
pairs and  lasting  improvements. 

As  a  general  rule,  the  costs  of  repairing  a  man's  own  blunder  fall 
upon  himself,  and  he  ought  to  pay  for  it  ;  but  I  am  bound  to  say  I  do 
not  think  this  was  an  honest  defense  of  Spittle's  ;  and  that  being  so, 
I  shall  give  no  costs  of  the  proceedings  on  either  side.  If  it  had 
been  simply  a  mistake,  the  plaintiff  would  have  had  to  pay  all  the 
costs  of  rectifying  it. 

Mr.  Soiithgate.  Possibly  the  plaintiff  might  not  wish  to  have  the 
sale  set  aside,  and  in  that  case  perhaps  your  Lordship  will  give  us  the 
option  of  dismissing  the  bill  without  costs. 

The  Master  of  the  Rolls  assented. 

'  2  Dr.  &  W.  363.  *  30  Beav.  445. 
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HALL  V.  OTTERSON  et  al. 
In  the  Court  of  Chancery  of  New  Jersey,  March  20,  1894. 

^Reported  in  52  New  Jersey  Equity  Reports  522,] 

Suit  by  Sarah  M.  Hall  against  Andrew  Oiterson  and  others  to  set 
aside  a  deed  of  trust. 

Barker  Gummere  and  William  M.  Giimmere  for  complainant. 

Peter  V.  Voorhees  and  Frank  T.  Lloyd  for  defendants. 

On  bill,  answer,  replication,  and  proofs  in  open  court. 

Green,  V.C.  Samuel  Haines,  late  of  the  county  of  Burlington  in 
this  State,  who  departed  this  life  about  the  year  1835,  was  seised  in 
his  lifetime  and  at  his  death  of  a  considerable  estate,  including  the 
lands  and  premises  in  controversy  in  this  suit,  being  a  farm  at 
Moorestown,  N.  J.  He  left  him  surviving  his  widow,  since  deceased, 
and  two  daughters,  Rebecca  B.  and  Sarah  M.,  his  only  children  and 
heirs  at  law.  Sarah  M.  Haines,  on  or  about  the  9th  of  June,  1849, 
conveyed  all  her  undivided  one-half  part  in  the  premises  in  contro- 
versy to  one  John  M.  Kaighn,  his  heirs  and  assigns,  in  trust,  among 
other  things  to  convey  all  or  any  part  thereof  whenever  the  said  Sarah 
M.  Haines,  whether/,?;;/^  covert  or fevie  sole,  should  in  a  specified 
manner  direct.  Sarah  M.  Haines,  on  or  about  the  27th  day  of  June, 
1849,  intermarried  with  one  Samuel  W.  Hall,  and  on  August  31,  1852, 
together  with  her  husband,  conveyed  all  her  equal  undivided  one- 
half  part  of  the  premises  to  her  sister,  Rebecca  B.  Haines,  and  after- 
ward, on  or  about  the  5th  of  December,  1857,  John  M.  Kaighn,  trustee 
as  aforesaid,  by  direction  of  the  said  Sarah  M.  Haines,  granted,  rati- 
fied, and  confirmed  the  aforesaid  conveyance  of  the  said  undivided 
half  in  and  to  the  said  Rebecca  B.  Haines,  who,  by  reason  of  the  said 
conveyances  and  her  inheritance  from  her  father,  became  the  sole 
owner  in  fee  of  the  premises.  On  or  about  the  ist  of  October,  1856, 
Rebecca  B.  Haines  intermarried  with  one  James  Otterson,  Jr.,  and 
on  March  2,  1858,  a  child  was  born  of  the  marriage  ;  it  lived  only 
twenty-seven  days.  James  Otterson,  Jr.,  was  a  lawyer  of  prominence 
in  Philadelphia,  and,  as  the  evidence  shows,  was  intrusted  by  his  wife 
with  the  entire  management  of  her  property  and  affairs.  February 
25,  1858— that  is,  six  days  before  the  birth  of  the  child — Otterson 
and  his  wife,  for  a  nominal  consideration,  executed  a  deed  convey- 
ing the  premises  in  controversy,  being  a  farm  at  Moorestown,  N.  J., 
to  James  E.  Gowen  on  various  trusts. 

Mrs.  Otterson  had  considerable  other  property,  real  and  personal, 
and  I  do  not  think  the  provisions  of  the  trust  deed,  other  than  the 
clause  claimed  to  contain  a  power  of  revocation,  are  justly  open  to 
26 
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severe  criticism  as  unreasonable  or  improvident.     It   is  true  that  by 
them  the  husband  acquired  control  of  the  wife's  estate  during  his  life, 
but  that  is  no  more  than  would  be  expected  from  a  loving  and  devoted 
wife   to   an  affectionate   and  attentive  husband.     By   the    insertion, 
however,  in  the  clause  referred  to  of  the  words  "or  survivor  of  them" 
he  was  enabled  to  defeat  what  I  think  ajjpears   to  have  been  the  in- 
tention of  his  wife — namely,  that  the   properly  should,  in   the  event 
which  has  happened,  descend   to   those   in  whose  behalf  this  suit  is 
brought.     After  the  trust  as  to  the  property  during  the  lives  of  both 
husband  and  wife  there  follow  provisions,  stripped  of  their  technical 
phraseology,  substantially  that  the  wife,  at  any  time  during  her  life, 
might  appoint  to  whom  all  or  any  part  of  the  premises  should  go  after 
her  decease  and  the  decease  of  her  husband  ;  that,  if  she  should  not 
by  will  so  appoint,  then  he,  at  any  time  during  his  natural  life,  might 
by  will  dispose  of  the  premises  to  whomsoever  he  might  choose,  and, 
if  neither  of  them   should  dispose  of  the  premises  by  will,  then  the 
trustee  should  hold  the  farm  for  the  right  heirs  at  law  of  Rebecca, 
and  by  good  conveyance  convey  the  premises  to  the  said  right  heirs 
of  Rebecca  in  fee,  in  such  shares  and  proportions  as  the  said  heirs 
would  have  been  entitled  to  had  Rebecca  died  intestate.     Then  fol- 
lows  the   clause  providing  for  the  revocation  of  the  uses  and  trusts 
declared  in  the  deed  and  for  reconveyance,  but  which  revocation 
could  only  be  made  by  James  Otterson,  Jr.,  and  Rebecca  jointly  dur- 
ing their  lives,  and  by  the  survivor  of  them,  with  the  proviso  that  Otter- 
son,  in  the  event  of  his  surviving  his  wife,  was  not  to  have  power  to 
defeat  any  testamentary  devise  or  appointment  which  Rebecca  might 
make  in  her  lifetime.     Mrs.  Otterson  died   March  lo,  1863,  intestate, 
leaving  her  husband,  but  no  issue,  her  surviving,  and  the  complain- 
ant, Sarah  M.  Hall,  her  only  sister  and  sole  heir  at  law.     James  Ot- 
terson, Jr.,  the  husband,  took  possession  of  the  farm  and  continued  to 
occupy  it  until  his   death — September  24,  1890.     The  deed  of  trust 
was  not  recorded  until  January  22,  1864,  six  years  after  its  date  and 
one   year  after    Mrs.  Otterson's   death.     Between   the  time  of  Mrs. 
Otterson's  death   and   the  record  of  the  deed  Gowen,  the  trustee,  on 
Otterson's  revocation  of  the  trust  and  demand  therefor,  made  a  deed 
in  fee  of  the   premises  to   James  Otterson,  Jr.,  and  on  February  16, 
1885,  Gowen  died.     The  deed  from  Gowen  to  Otterson  was  also  re- 
corded January  22,  1864.     Otterson  in  his  lifetime  conveyed  several 
portions  of  the  property  to  various  individuals,  many  of  whom  erected 
buildings  on  the  parcels  so  conveyed.     On  Otterson's  death  a  paper 
was  found,  signed  by  him,  but  not  in  the  presence  of  witnesses,  so  as 
to  be  effectual  as  a  will  under  the  statute,  by  which  he  attempted  to 
devise  the  farm  in  question  to  the  children  of  the  complainant.     In 
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consequence  of  its  defective  execution  he  died  intestate  as  to  the  real 
estate,  leaving  no  issue,  but  several  brothers  and  sisters,  his  only  heirs 
at  law,  who  thereupon  took  possession  of  the  property,  and  afterward, 
by  deed  dated  November  13,  1890,  conveyed  the  premises  to  Charles 
H.  Otterson  in  trust  ;  which  deed,  it  seems  to  be  admitted,  was  made 
for  convenience  in  making  title  to  the  lands.  Sarah  M.  Hall,  the 
complainant  and  sole  heir  at  law  of  Rebecca  B.  Otterson,  brought  an 
action  of  ejectment  three  months  after  Otterson's  death,  and  on  the 
loth  of  January,  1891,  filed  the  bill  in  this  cause  to  set  aside  the  deed 
of  trust.  Otterson  died  insolvent,  so  much  so  that  the  value  of  this 
land  is  necessary  to  pay  his  debts,  and  the  contest  in  the  case  is  there- 
fore practically  between  the  complainant,  as  the  heir  at  law  of  Mrs. 
Otterson,  and  the  creditors  of  James  Otterson,  Jr.  The  deed  in 
question  was  made  prior  to  the  birth  of  the  child  and  subsequent  to 
the  married  woman's  act  of  1852. 

The  deed  was  a  voluntary  conveyance  on  the  part  of  Mrs.  Otter- 
son. She  had  inherited  the  property  in  question  from  her  father,  who 
died  in  1835,  when  she  was  three  years  of  age.  She  held  it  and  the 
rents,  issues,  and  profits  thereof  after  her  marriage  in  1856,  under  the 
act  of  1852,  "as  her  sole  and  separate  property,  as  if  she  was  a  single 
female."  At  the  time  of  the  conveyance  attacked  her  husband  had  no 
present  estate  in  her  lands.  He  was  not  tenant  by  the  curtesy  initiate, 
not  only  because  the  act  of  1852  prevented  his  acquisition  of  that 
estate,^  but  also  because  no  issue  of  the  marriage  had  yet  been  born 
alive,  nor  for  the  same  reason  had  he  "obtained  an  inchoate  right 
which,  on  his  wife's  death,  he  surviving,  would  bloom  into  a  freehold."  ' 
In  Shurmur  v.  Sedgwick,*  Vice-Chancellor  Bacon  held  that  the  relin- 
quishment of  a  possible  estate  by  the  curtesy  did  not  render  a  deed  of 
settlement  not  voluntary  and  void  as  against  a  mortgagee,  under  27 
Eliz.  c.  4,  §  I.  Speakman  v.  Tatem,^  afllirmed  on  appeal,"  recognizes 
that  the  husband  has  some  inherent  marital  rights  in  his  wife's  estate, 
which  are  not  defined,  which  he  may  relinquish  in  a  deed  of  settlement, 
of  sufficient  moment  to  give  him  the  right  to  hold  the  trustee  to  the  dis- 
charge of  his  duty.  But  in  this  case  any  such  interests  were  not  given 
up  by  Mr.  Otterson,  who  by  the  terms  of  the  trusts  secured  for  his  life 
every  right  in  his  wife's  property  which  he  could  possibly  have  exercised 
over  it  as  her  husband.     The  rule  of  equity  that  "  he  who  bargains,  in  a 

'  Nixon  Dig.  (4th  ed.)  547. 

'Porch  I'.  Fries,  18  N.  J.  Eq.  204. 

^  Insurance  Co.  v.  Barracliff,  45  N.  J.  Law  543,  550. 

'*24  Ch.  Div.  597. 


5  48  N.  J.  Eq.  136,  21  Atl.  466. 
«5oN.  J.  Eq.  484.  27  Atl.  636. 
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matter  of  advantage,  with  a  person  placing  confidence  in  Iiini,  is  bonne! 
to  sliow  that  a  reasonable  use  has  been  made  of  that  confidence,'"  ap- 
plies with  peculiar  force  to  a  transaction  by  which  a  husband  secures 
from  his  wife  a  portion  of  her  estate.  The  most  dominant  of  all  rela- 
tions is  that  of  the  husband  over  the  wife.  There  are,  of  course,  ex- 
ceptional cases  when  the  will  of  the  woman  may  control.  The  relation 
is  so  close,  the  trust  of  the  wife  so  absolute,  her  dependence  so  entire, 
it  may  be  her  fear  so  abject,  while  the  dominion  of  the  husband  is  so 
complete,  his  influence  so  insidious  yet  so  controlling,  that  ecpiity  re- 
gards all  such  transactions  with  a  jealous  care  and  subjects  them  to  the 
severest  scrutiny.  The  greater  the  affection,  the  more  submissive  the 
dependence  ;  the  stronger  the  trust,  the  more  liable  is  the  wife  to  be 
subject  to  the  control  of  the  husband,  and  the  more  vigilant  should  the 
court  be  in  protecting  the  weak.''  Chief  Justice  Gibson  says,  in  Wat- 
son V-  Mercer,'  with  reference  to  transfers  obtained  from  the  wife  for 
the  purpose  of  vesting  the  estate  in  the  husband  :  "  What  honest  mind 
would  feel  regret  that,  in  the  hurry  of  accomplishment,  some  circum- 
stance, merely  formal,  was  omitted  by  which  the  wife  and  her  family 
were  rescued  from  his  rapacity  ?"  This  deed  was  executed  at  a  criti- 
cal period  of  Mrs.  Otterson's  life.  She  was  in  extremely  delicate  health; 
it  was  doubtful  if  she  could  survive  the  peril  of  her  approaching  con- 
finement. She  was  a  refined  lady,  unacquainted  with  business,  relying 
for  its  care  first  on  her  agents  and  then  on  her  husband,  who,  after  their 
marriage,  became  her  agent,  and  was  intrusted  by  her  with  the  entire 
management  of  her  estate,  and  exclusively  of  the  property  in  question  ; 
in  short,  she  was  most  dependent  on  and  devoted  to  him  and  his  inter- 
ests, her  affection  for  and  attention  to  him  were  marked,  as  was  her 
anxiety  to  please  him.  He  was  a  prominent  lawyer  ;  so  was  the  selected 
trustee,  who  was  the  husband's  intimate  friend ;  and  so  was  also  the 
officer  who  took  the  acknowledgment.  So  far  as  the  evidence  shows, 
this  inexperienced  lady  was  surrounded  by  these  gentlemen,  of  whose 
legal  ability  she  must  have  been  aware,  in  one  of  whom  she  reposed  the 
most  implicit  confidence,  she  being  without  any  competent  independent 
adviser.  It  is  a  case  in  which  the  court  should  be  alert  to  require  the 
observance  of  all  technical  rules  applicable. 

In   all    transactions   between  persons   occupying  relations,  whether 

'  Gibson  v.  Jeyes,  6  Ves.  266. 

^Farmer?'.  Farmer,  39  N.  J.  Eq.  211,  216;  May,  Fraud  Conv.  (Text  Book 
Series)  483;  Black  v.  Black,  30  N.  J.  Eq.  215,  219;  Boyd  v.  De  La  Montagnie, 
73  N.  Y.  502;  Weeks  7/.  Haas,  3  Watts  &  S.  520;  Campbell's  Appeal,  80  Pa.  St. 
298;  Darlington's  Appeal,  86  Pa.  St.  512;  McRae  v.  Battle,  69  N.  C.  98;  Wit- 
beck  V.  Witbeck,  25  Mich.  439;  Smyley  v.  Reese,  53  Ala.  89;  Shaffer  v.  Kugler 
(Mo.  Sup.),  17  S.  W.  698. 

3  6Serg.  &  R.  49. 
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legal,  natural,  or  conventional  in  their  origin,  in  which  confidence  is 
naturally  inspired,  is  presumed,  or,  in  fact,  reasonably  exists,  the  bur- 
den of  proof  is  thrown  upon  the  person  in  whom  confidence  is  reposed, 
and  who  has  acquired  an  advantage  to  show  affirmatively,  not  only  that 
no  deception  was  practiced  therein,  no  undue  influence  used,  and  that 
all  was  fair,   open,  and  voluntary,  but  that  it  was  well   understood.' 

It  is  essential  to  the  maintenance  of  a  deed  of  gift  that  the  donor 
comprehends  the  full  force  and  effect  of  his  acts ;  as  Sir  George  Jessup 
puts  it,  "  thoroughly  understands  what  he  is  about  "  ; '  or,  in  the  words 
of  Lord  Eldon  in  Huguenin  7'.  Baseley,'  "with  that  knowledge  of  all 
their  effect,  nature,  and  consequences  which  the  defendants  and  the 
attorney  were  bound  by  their  duty  to  communicate  to  her  before  she 
•was  suffered  to  execute  them."  *  It  is  to  establish  this  thorough  under- 
standing that  the  burden  of  proof  is  thrown  on  the  donee  in  cases  of 
gifts  between  persons  standing  in  fiduciary  relations. 

The  State,  in  its  careful  protection  of  the  rights  of  married  women  in 
the  transfer  of  their  real  estate,  requires  by  statute  that  a  public  officer 
shall  make  known  to  her  the  contents  of  the  instrument  and  take  her 
acknowledgment,  when  she  is  separate  and  apart  from  her  husband,  that 
her  execution  thereof  is  her  voluntary  act  and  deed,  freely  done,  and 
without  any  fear,  threats,  or  compulsion  of  her  husband.  This  law  is 
to  secure  to  her,  through  an  officer,  knowledge  of  the  contents  of  the 
paper  and  an  opportunity,  when  not  in  the  actual  presence  of  her  hus- 
band, of  exercising  her  own  will  and  purpose.  The  certificate  of  the 
officer  in  compliance  with  the  statute  completes  the  formality  and  makes 
it  a  legal  conveyance.  It  is  evidence  that  the  contents  of  the  deed 
have  been  made  known  to  the  wife  and  that  she  has  acknowledged  that 
its  execution  is  free  and  voluntary.  Yet,  while  it  may  be  true  that  the 
deed  has  been  read  to  her,  she  may  be  as  far  from  thoroughly  under- 
standing the  effect  of  the  act  as  she  may  be  unconscious  of  the  domi- 
nant influence  of  her  husband's  will  inducing  her  action.  While,  in  the 
case  of  an  ordinary  transfer  of  title,  it  may  be  safely  assumed  that  any 
man  or  woman  of  intelUgence  would  entirely  comprehend  the  effect  of 
a  deed  whose  contents  have  been  made  known  to  them,  that  presump- 
tion cannot,  I  think,  be  indulged  in  with   reference  to  a  deed  of  trust, 

'  Mott  7'.  Mott,  49  N.  J.  Eq.  ig2,  22  Atl.  997;  Gibson  7'.  Jeyes,  supra;  Hogh- 
ton  V.  Hoghton.  15  Beav.  278;  Simeon  v.  Wilson,  3  Edw.  Ch.  36;  Coutts  v. 
Acworth,  L.  R.  8  Eq.  558;  Boyd  v.  De  La  Montagnie,  supra;  Darlington's 
Appeal,  supra;  Huguenin  v.  Baseley,  2  White  &  T.  Lead.  Cas.  Eq.  (Text  Book 
Series)  597,  notes. 

'^  Button  V.  Thompson,  23  Ch.  Div.  278,  281. 

^14  Ves.  273. 

■•See,  also,  Mulock  v.  Mulock,  31  N.  J.  Eq.  594,  602. 
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with  its  complicated  provisions.  Something  more  than  having  the  con- 
tents made  known  would  be  required  in  order  that  a  man  or  woman  of 
ordinary  information  should  fully  understand  the  force  and  effect  of  such 
a  deed,  drawn  on  the  technical  verbiage  of  the  professional  convey- 
ancer.' It  is  to  secure  this  thorough  understanding  that  courts  of  equity 
require,  in  cases  of  this  kind,  except  those  involving  mere  trifling  gifts, 
that  the  donor  shall  have  independent  advice.  Sir  G.  J.  Turner,  L.J., 
in  Rhodes  v.  Bate,'  at  257,  says:  "  I  take  it  to  be  a  well-established 
principle  of  this  court  that  persons  standing  in  a  confidential  relation 
toward  others  cannot  entitle  themselves  to  hold  benefits  which  those 
others  may  have  conferred  upon  them,  unless  they  can  show  to  the  sat- 
isfaction of  the  court  that  the  person  by  whom  the  benefits  have  been 
conferred  had  competent  and  independent  advice  in  conferring  them. 
This,  in  my  opinion,  is  a  settled  general  principle  of  the  court,  and  I  do 
not  think  that  either  the  age  or  capacity  of  the  person  conferring  the 
benefit,  or  the  nature  of  the  benefit  conferred,  affects  this  principle." 
Kekewich,  J.,  in  AUcard  v.  Skinner,'  at  158,  says  :  "  Where  the  para- 
mount influence  presumably  exists,  it  (the  law)  casts  on  the  possessor 
of  such  influence  the  burden  of  proving  that  the  gift  was  free,  and  it 
holds  an  essential  part  of  that  proof  to  be  that  the  donor  had  '  compe- 
tent, independent  advice '"  ;  and  Lindley,  L.J.,  at  181  :  "  In  this  class 
of  cases  it  has  been  considered  necessary  to  show  that  the  donor  had  in- 
dependent advice,  and  was  removed  from  the  influence  of  the  donee 
when  the  gift  to  him  was  made."  *  Not  only  does  it  not  appear  that 
Mrs.  Otteison  had  independent  advice  to  explain  the  effect  of  the  deed, 
but  I  think  the  present  condition  of  affairs,  considered  in  the  light  of 
the  provisions  of  the  deed  of  trust,  demonstrates  that  Mrs.  Otterson 
did  not  thoroughly  understand  it.  It  is  undoubtedly  true  that,  in  con- 
struing an  instrument,  it  is  to  be  assumed  that  the  parties  intended  its 
terms  in  the  sense  established  by  the  courts  in  their  interpretation,  but, 
in  ascertaining  whether  the  parties  really  understood  the  terms  of  the 
instrument,  we  have  a  right  to  judge  from  its  plain  provisions  whether 
one  or  more  of  its  possible  effects  was  intended.  No  question  is  raised 
as  to  the  validity,  under  the  trusts,  of  the  conveyance  from  James  E, 
Gowen,  the  trustee,  to  James  Otterson,  Jr.,  by  which  the  fee  was  vested 
in  him,  and  diverted  from  the  heirs  at  law  of  Mrs.  Otterson.  I  think  a 
cursory  reading  of  the  trusts  would  never  have  given  the  unprofessional 
mind  the  idea  that  any  such  power  was  given.  The  scheme  such  exam- 
ination would  disclose  to  such  person  is  that  during  the  lives  of  James 

'  Hoghton  V.  Hoghton,  supra.  '  i  Ch.  App.  252.  ^  36  Ch.  Div.  145. 

■I  See,  also,  Prideaux  v.  Lonsdale.^i  De  Gex,  J.  &  S.  433;  Savery  v.  King,  5 
H.  L.  Cas.  627;  in  re  Garnett,  31  Ch.  Div.  1;  Dolliver  v.  DolHver  (Cal.),  30  Pac. 
4;  Leech  v.  Farr,  cited  in  13  Am.  Law  Reg.  (N.  S.)  350. 
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and  Rebecca  they  may  jointly  do  what  they  wish  with  the  property, 
even  to  the  revocation  of  the  trusts  ;  that  Rebecca  might  at  any  time 
during  her  life  appoint  to  whom  all  or  any  part  of  the  premises  should 
go  after  the  death  of  herself  and  husband ;  that,  in  the  event  of  her 
failure  to  so  appoint,  James,  he  surviving  her,  at  any  time  during  his  life 
might  by  will  dispose  of  the  premises  to  whomsoever  he  might  choose  ; 
that,  if  neither  James  nor  Rebecca  did  dispose  thereof  by  will,  then  the 
trustee  should  hold  for  the  right  heirs  of  Rebecca,  to  whom  the  prem- 
ises should  be  conveyed.  It  is  clear  from  these  provisions  that  she  in- 
tended to  secure  to  herself  the  right  to  appoint  by  will  the  persons  to 
whom  she  wished  the  property  ultimately  to  go,  and,  if  she  failed  so  to 
do,  that  her  husband  by  will  might  do  the  same,  and,  in  the  event  of 
their  both  dying  intestate,  or  without  making  such  appointment,  the 
premises  should  go  to  her  heirs  at  law.  She  died  without  a  will.  He 
made  an  unfinished  attempt  to  leave  one.  The  event  contemplated,  by 
which  the  heirs  were  to  have  acquired  the  estate,  happened,  but  the  in- 
sertion of  the  words  "or  the  survivor  of  them"  in  the  clause  of  revo- 
cation nullified  this  clearly-expressed  intention,  and  tends  to  divert  the 
property  to  the  creditors  of  the  husband. 

The  effect  of  the  absence  of  a  power  of  revocation  in  a  voluntary- 
conveyance  has  been  the  subject  of  much  fluctuation  of  opinion. 
Chancellor  McGill  in  Van  Houten  v.  Van  Winkle'  thus  states  the  pres- 
ent condition  of  the  law  :  "  As  to  such  an  instrument,  the  authorities 
appear  to  hold  that  where  the  intent  to  make  it  irrevocable  does  not 
appear,  and  no  motive  for  an  irrevocable  settlement  is  shown,  the  ab- 
sence of  the  power  of  revocation  is  prima  facie  evidence  of  mistake."  * 
The  deed  in  question  did  contain  a  certain  power  of  revocation,  but  it 
could  only  be  exercised  by  Mrs.  Otterson,  in  the  lifetime  of  her  hus- 
band, by  his  joint  co-operation.  She  was  the  donor  and  he  was  the 
beneficiary  in  this  deed.  Is  the  reservation  of  a  power,  to  be  jointly 
exercised  by  the  donor  and  donee,  such  a  power  of  revocation  as  is 
contemplated  by  the  authorities?  I  do  not  think  it  is.  Lord  Eldon  in 
Huguenin  v.  Baseley,'  at  296,  referring  to  a  decision  of  Lord  Hard- 
wicke,  says  :  "  There  was  in  that  deed  a  power  of  revocation,  but  it 
was  a  power  to  revoke  in  presence  of  three  persons,  who  perhaps  never 
could  be  got  together,  which  was  therefore  considered  as  if  there  had 
been  no  power  of  revocation  ;  and  the  want  of  such  power  was  consid- 
ered strong  evidence  that  the  parties  did  not  understand  the  transaction, 
whence  arose  a  strong  inference  of  an  undue  purpose."    In  this  case  the 

'  46  N.  J.  Eq.  3S0,  at  385;  20  Atl.  34. 

'Garnsey  v.  Mundy,  24  N.J.  Eq.  243;  same  case,  with  note,    13  Am.   Law 
Reg.  (N.  S.)  345. 
^  14  Ves. 
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reservation  of  the  power  of  revocation  to  the  donor,  to  be  exercised 
only  jointly  with  the  donee,  cannot  certainly  be  considered  as  reserving 
to  her  the  right  to  revoke  the  deed.  The  absence  of  such  power  under 
the  above  statement  of  the  law,  then,  is  prima  facie  evidence  of  mis- 
take, unless  the  intent  appears  to  make  it  irrevocable.  So  far  from  this 
being  the  case,  the  insertion  of  the  clause  demonstrates  that  it  was  the 
intention  to  make  it  revocable,  and  no  motive  for  an  irrevocable  settle- 
ment is  shown.  The  evidence  shows  that  this  deed  by  which  Mr. 
Otterson,  the  agent,  secured  to  himself  the  opportunity  to  control  and 
dispose  of  the  property,  subject  to  the  single  contingency  of  Mrs.  Otter- 
son's  power  of  appointment  by  will,  was  entirely  voluntary  on  her  part, 
and  that  it  was  made  at  a  time  when  she  was  completely  under  his  influ- 
ence. So  far  as  appears,  it  was  executed  by  her  without  any  informa- 
tion as  to  its  contents  and  effect  other  than  what  the  perfunctory  duty 
of  the  acknowledging  officer  required,  and  without  the  benefit  of  inde- 
pendent advice.  It  would  seem  from  her  intention,  as  gathered  from  its 
provisions,  that  she  did  not  fully  understand  its  force  and  effect,  and  it 
is  to  be  presumed  that  it  was  executed  under  a  mistake,  as  it  is  without 
power  of  revocation  reserved,  so  far  as  she  individually  was  concerned, 
although  it,  on  its  face,  develops  the  intention  that  it  should  be  revoca- 
ble. All  these  conclusions  unite  in  the  result  that  this  deed  cannot 
stand  in  a  court  of  equity. 

It  was,  however,  made  in  1858,  and  Mrs.  Otterson  died  in  1863,  and 
the  bill  was  not  filed  until  1891 — 28  years  after  the  execution  of  the 
deed — and  the  defendants  set  up  the  Statute  of  Limitations,  and  also 
claim  that  the  complainant,  by  delay,  has  lost  any  right  she  might  other- 
wise have  to  attack  the  conveyances ;  and,  further,  that  by  her  inac- 
tion, with  the  knowledge  that  James  Otterson,  Jr.,  was  exercising  acts 
of  ownership  by  the  sale  and  conveyance  of  portions  of  the  estate,  and 
its  improvement  by  the  purchasers,  she  has  so  far  given  her  acquiescence 
to  the  original  transaction  that  she  cannot  now  dissent  therefrom  in  a 
court  of  equity.  The  sections  of  the  Statute  of  Limitations  which  the 
defendants  rely  on  are  16  and  17.'  The  first  limits  entry  on  lands  to 
20  years  next  after  the  right  of  entry  accrued  ;  the  other  limits  the 
bringing  of  any  real,  possessory,  ancestral  or  other  action  for  lands  to 
the  same  period  after  the  right  or  title  thereto  or  the  cause  of  such  ac- 
tion accrues.  The  latter  relates  to  actions  for  the  recovery  of  lands, 
and  necessarily  involves  the  possession  thereof.  The  time  limited 
therein  cannot  commence  to  run  until  the  right  of  entry  has  accrued. 
Time,  under  either  section,  does  not  run  against  a  remainder-man  until 
the  death  of  the  tenant  for  life.    This  was  held  in  Pinckney  v.  Burrage,* 

'  Revision,  p.  597.  '31  N.  J.  Law  sr. 
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with  reference  to  the  30-years'  section  of  the  statute.'  James  Otterson, 
Jr.,  after  the  death  of  his  wife,  was  entitled  to  the  possession  of  these 
premises  for  Hfe  as  tenant  by  the  curtesy,  irrespective  of  the  convey- 
ances. His  possession  was  as  referable  to  the  one  right  as  the  other. 
While  he  lived,  therefore,  Mrs.  Hall  had  neither  the  right  of  entry  nor 
of  possession.  Until  his  death,  in  1890,  she  could  not  maintain  a  suit 
at  law  for  the  recovery  of  the  land,  and  the  statute  has  not,  therefore, 
run  against  her  at  law,''  The  principle  is  also  recognized  by  Turner, 
L.J.,  ni  Association  v.  Siddal,^  saying  :  "A  cestui  que  trust  whose  inter- 
est is  reversionary  is  not  bound  to  assert  his  title  until  he  comes  into 
possession." 

The  present  is  a  suit  purely  of  equitable  cognixance.  It  is  founded 
on  that  branch  of  equity  jurisdiction  which  relieves  against  mistake.  As 
to  its  subject-matter  she  would  be  remediless  at  law.  The  case  does 
not  fall  within  the  principle  that  equity  applies  the  bar  of  the  statute  to 
cases  where  there  is  both  a  legal  and  equitable  remedy  for  the  same 
cause  of  action.*  This  defense  must  rest,  therefore,  solely  on  the  ap- 
plication of  those  rules  relating  to  acquiescence  and  laches,  which  the 
court  has  always  recognized,  altogether  outside  of  and  independent  of 
the  Statute  of  Limitations.  They  are  the  fruit  of  the  maxim  that  "  equity 
aids  the  vigilant,  not  those  who  slumber  on  their  rights."  The  chan- 
cellor has  forcibly  stated  the  rule,  its  reason,  and  the  consequences  at- 
tendant on  its  disregard,  in  Van  Houten  v-  Van  Winkle,  supra.  The 
defenses  of  laches  and  acquiescence  are  cognate,  but  not  correlative. 
They  both  spring  from  the  cardinal  rule  that  "  he  who  seeks  equity  must 
do  equity,"  "  Acquiescence,"  however,  properly  speaking,  relates  to 
inaction  during  the  performance  of  an  act.  "  Laches  "  relates  to  delay 
after  the  act  is  done.  Lord  Cottenham,  in  Duke  of  Leeds  v.  Amherst,' 
says  of  the  use  of  the  term  "  acquiescence "  :  "  If  a  party  having  a 
right  stands  by  and  sees  another  dealing  with  property  in  a  manner  in- 
consistent with  that  right,  and  makes  no  objection  while  the  act  is  in 
progress,  he  cannot  afterward  complain.  That  is  the  proper  sense  of 
the  word  '  acquiescence.'  "  And  thus  it  is  that  in  such  a  case  an  equit- 
able estoppel  is  raised.  Acquiescence  here  might  properly  be  applied 
in  favor  of  purchasers  to  the  inaction  of  the  complainant  while  James 
Otterson,  Jr.,  was  selling  portions  of  the  property,  and  those  purchasers 

'  Revision,  p.  598,  pt.  24. 

'■'Duke  of  Leeds  v.  Amherst,  2  Phil.  Ch.  117;  Kirwan  v.  Kennedy,  3  Ir.  R. 
Eq.  472;  Thompson  v.  Simpson,  i  Dru.  &  War.  459. 

«3  De  Gex,  F.  &  J.  58,  72. 

■•Kane  v.  Bloodgood,  7  Johns.  Ch.  90,  1x8;  Smith  v.  Wood,  42  N,  J.  Eq. 
569,  7  Atl.  881;  Kirkpatrick  v.  McElroy,  41  N.  J.  Eq.  555,  7  Atl.  647;  13  Am.  & 
Eng.  Enc.  Law,  tit.  "  Limitation  of  Actions,"  p.  675,  and  notes. 

^  2  Phil.  Ch.  117. 
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were  spending  money  in  its  improvement.  "  But,"  says  Thesiger,  I^.J., 
in  De  Biissche  v.  Alt,'  "  when  once  the  act  is  completed,  without  any 
knowledge  or  assent  upon  the  part  of  the  person  whose  right  is  in- 
fringed, the  matter  is  to  be  determined  on  very  different  legal  consider- 
ations. A  right  of  action  has  then  vested  in  him  which  at  all  events,  as 
a  general  rule,  cannot  be  divested  without  accord  and  satisfaction  or  re- 
lease under  seal.  Mere  submission  to  the  injuries  for  any  time  short  of 
the  period  limited  by  statute  for  the  enforcement  of  the  right  of  action 
cannot  take  away  such  right,  although,  under  the  name  of  *  laches,'  it 
may  afford  a  ground  for  refusing  relief  under  some  peculiar  circum- 
stances." "  Now,  the  doctrine  of  laches  in  courts  of  equity,"  says  Sir 
Barnes  Peacock,  in  Petroleum  Co.  zj.  Hurd,'  at  293,  "is  not  an  arbi- 
trary or  technical  doctrine.  When  it  would  be  practically  unjust  to  give 
a  remedy,  either  because  the  party  has,  by  his  conduct,  done  that  which 
might  fairly  be  regarded  as  equivalent  to  a  waiver  of  it,  or  when,  by  his 
conduct  and  neglect,  he  has,  though  perhaps  not  waiving  that  remedy, 
yet  put  the  other  party  in  a  situation  in  which  it  would  not  be  reason- 
able to  place  him  if  the  remedy  were  afterward  to  be  asserted,  in  either 
of  these  cases  lapse  of  time  and  delay  are  most  material.  But  in  every 
case,  if  an  argument  against  relief,  which  otherwise  would  be  just,  is 
founded  upon  mere  delay,  that  delay,  of  course,  not  amounting  to  a 
bar  by  any  statute  of  limitation,  the  validity  of  that  defense  must  be 
tried  upon  principles  substantially  equitable.  Two  circumstances, 
always  important  in  such  cases,  are  the  length  of  the  delay  and  the  na- 
ture of  the  acts  done  during  the  interval  which  might  affect  either  party, 
and  cause  a  balance  of  justice  or  injustice  in  taking  the  one  course  or 
the  other,  so  far  as  relates  to  the  remedy.  " 

In  the  adjustment  of  these  scales  of  justice  it  is  a  controlling  consid- 
eration whether  the  delay  has  been  without  valid  excuse ;  not  an  excuse 
in  law,  but  one  which  would  have  led  a  person  reasonably  to  act  as  the 
party  charged  with  laches  has.  A  person  cannot  be  deprived  of  his 
remedy  in  equity  on  the  ground  of  laches,  unless  it  appears  that  he  had 
knowledge  of  his  rights.  As  one  cannot  acquiesce  in  the  performance 
of  an  act  of  which  he  is  ignorant,  so  one  cannot  be  said  to  neglect  the 
prosecution  of  a  remedy  when  he  has  no  knowledge  that  his  rights  have 
been  invaded,  excepting,  always,  that  his  want  of  knowledge  is  not  the 
result  of  his  own  culpable  negligence.  It  is  not  a  little  difficult  to  de- 
termine what  knowledge  is  necessary  to  place  the  party  in  the  position 
of  negligently  delaying  his  action.  The  chancellor,  in  Van  Houton  v. 
Van  Winkle,  su/>ra,  says  :  "  After  he  has  been  informed  of  facts  and 
circumstances  which  apprise  him  of  the  wrong."     The  court,  in  O'Neill 

'  8  Ch.  Div.  286-314, 
'L.  R.  5  P.  C.  221. 
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V.  Hamill,'  says:  "Of  her  being  fully  apprised  of  her  rights."  In  Pe- 
troleum Co.  V.  Hard,  supra,  it  is  described  as  "  sufficient  knowledge  of 
the  fact  constituting  the  title  to  relief."  That  it  must  be  something 
more  than  knowledge  of  the  mere  facts  which  have  transpired,  or  papers 
which  may  have  been  executed,  is  shown  by  Iti  re  Garnett,'  which  was 
an  action  brought  by  two  ladies  who  had  themselves  executed  releases 
to  their  aunt.  This  was  done  in  1859.  '^^e  aunt  died  in  1879.  ^^^ 
action  was  not  commenced  until  1883  to  set  aside  the  releases.  The 
act  attacked  was  the  act  of  themselves,  and  of  course  they  were  not  ig- 
norant of  it.  Cotton,  L.J.,'  says:  "But  here,  on  the  evidence,  these 
ladies  never  knew,  until  after  the  death  of  their  aunt,  that  they  had  any 
rights  which  they  were  giving  up — any  rights  beyond  those  which  were 
stated  on  the  face  of  that  deed,  in  respect  of  which  they  had  received 
those  sums."  In  Savery  v.  King,*  the  father  had  a  life  estate  in  certain 
lands,  with  remainder  to  his  sons  in  tail  male.  He  was  indebted  to  S., 
his  solicitor,  more  than  ;2£^9,ooo,  which  was  secured  by  policies  of  insur- 
ance on  his  life.  In  1835  it  was  arranged  between  the  father,  the  solic- 
itor, and  the  eldest  son,  who  had  only  just  come  of  age,  and  who  was 
living  with  his  father,  that  a  disentailing  deed  should  be  executed,  and 
that  the  father  and  son  should  then  execute  a  mortgage  for  ^10,000, 
with  a  power  of  sale  ;  the  differences  in  the  amount  of  the  former  in- 
cumbrances and  mortgage  being  made  up  by  further  advances ;  there 
being  also  a  reduction  in  the  rate  of  interest,  and  the  policies  of  insur- 
ance being  assigned  to  the  elder  son  for  his  use.  The  son  had  no  other 
advice  than  from  his  father's  solicitor,  who  was  also  mortgagee.  The 
father  afterward  borrowed  more  money  from  the  solicitor,  repayment  of 
which  was  secured  by  charges  on  the  estate,  executed  by  both  father 
and  son.  With  part  of  that  money  other  property  was  purchased  for  the 
son.  The  original  property  was  afterward  put  up  for  sale,  to  discharge 
all  the  incumbrances,  and  was  bought  in,  and  ultmiately  purchased,  by 
the  solicitor,  who  was  the  mortgagee.  The  bill  to  set  aside  these  trans- 
actions was  not  filed  until  1847^14  years  after  the  disentailing  deed 
was  made.  It  will  be  noted  that  in  this  case  the  son,  who  was  the 
plaintiff,  participated  in  the  execution  of  the  papers,  which  he  sought  to 
set  aside,  and  must  therefore  have  had  knowledge  of  the  facts.  Cran- 
worth,  L.C.,  at  666,  says,  on  the  question  as  to  the  plaintiff  being  barred 
by  lapse  of  time  :  "  His  bill  was  filed  in  March,  1847.  That  was 
about  twelve  years  after  the  date  of  the  mortgage,  and  eight  or  nine 
years  after  the  sale.  I  cannot  think  that  this  delay  makes  any  differ- 
ence in  the  case.  There  is  no  reason  whatever  to  suppose  that  Richard 
[the  son]  was  guilty  of  any  unreasonable  delay,  or  indeed  of  any  delay 

'  Beat.  618.  «3i  Ch.  Div.  i. 

»  Page  16.  ■•  5  H.  L.  Cas.  666. 
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at  all  after  he  had  become  aware  of  his  right  to  question  the  validity  of 
the  mortgage  ;  and  in  those  circumstances,  even  if  the  delay  had  been 
much  greater  than  it  was,  there  would  have  been  nothing  to  impugn 
his  title  to  relief.  Savery,  the  solicitor,  must  be  considered  substan- 
tially to  have  represented  to  Richard  that  the  mortgage  was  valid,  and 
so,  consequently,  that  the  sale  was  binding  on  him.  He  cannot,  there- 
fore, complain  that  Richard  acted  on  his  representations  till,  after  the 
lapse  of  several  years,  he  discovered  it  to  be  erroneous."  We  have 
here  stated,  as  an  excuse  for  delay,  that  the  complainant  had  been  mis- 
led by  the  defendant.' 

Mrs.  Hall  says  that  she  first  heard  that  her  sister,  Mrs.  Otterson,  had 
executed  this  deed  of  conveyance  after  her  death ;  that  Mr.  Otterson 
then  told  her  that  her  sister  had  given  him  the  farm  ;  and  that  he  imme- 
diately went  on,  and  said  :  "  Whoever  shall  outlive  me  will  see  that  I 
have  never  done  you  or  your  children  any  injustice."  She  was  at  the 
time  a  member  of  the  Otterson  family,  making  her  home  with  them 
when  her  sister  died,  and  continuing  to  live  there  for  some  time  there- 
after. The  same  diligence  is  not  required  between  members  of  the 
same  family  as  between  strangers."  After  Mrs.  Hall's  husband's  death, 
Otterson  became  her  legal  adviser,  attended  to  her  business,  and  con- 
tinued not  only  on  terms  of  friendship,  but  of  confidence,  during  his 
life.  She  had  every  reason  to,  and  did,  put  entire  trust  and  reliance  in 
him  and  his  representations,  and  there  is  no  reason  to  think,  from  the 
facts  as  they  appear,  that  her  confidence  was  misplaced.  The  unwit- 
nessed will,  dated  May  20,  1887 — 24  years  after  his  wife's  death — dem- 
onstrated, I  think,  that  he  really  intended  to  carry  out  Mrs.  Otterson's 
purpose  that  this  property  should  go  to  the  children  of  the  complainant. 
But  it  is  urged  that  she  had  constructive,  if  not  actual,  notice  from  the 
record  of  the  transfer  of  the  Ottersons  to  Gowen,  and  from  Gowen  to 
Mr.  Otterson.  The  deed  of  trust,  however,  was  not  put  upon  record 
until  January,  1864 — 6  years  after  its  date,  and  nearly  one  year  after 
Mrs.  Otterson's  death,  and  contemporaneous  with  the  conveyance 
from  Gowen,  trustee,  to  Otterson.  It  does  not  appear  definitely  when 
the  statement  that  his  wife  had  given  him  the  property  was  made  by 
Otterson  to  Mrs.  Hall,  but  the  fair  construction  of  the  evidence  is  that 
it  was  soon  after  her  sister's  death.  But  I  do  not  think  she  was  negli- 
gent in  failing  to  make  an  examination  of  the  record.  Not  only  is  it 
probable  that,  at  the  time  it  was  put  on  record,  she  was  acting  under 
the  promises  of  Otterson,  but,  if  she  had  any  knowledge  whatever  of 
legal  rights,  she  knew  that,  independent  of  the  deed,  Otterson  was  en- 
titled, as  tenant  by  the  curtesy,  to  continue  in   possession  of  the  prop- 

'  See,  also,   Buckingham  v.  Ludlum,  37  N.  J.  Eq.  137-148. 
"^  Laver  v.  Fielder,  g  Jur.  (N.  S.)  190. 
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erty.  These  defendants  stand  in  Otterson's  shoes.  They  cannot  urge, 
as  a  bar  to  the  complainant's  right  of  action,  a  delay  in  commencing 
suit,  if  it  has  been  occasioned  by  the  acts  or  representations  of  him 
under  whom  they  claim.  They  come  into  court  and  insist  that  it  is 
equitable  that  the  complainant  should,  after  a  delay  of  many  years, 
prosecute  her  claim  ;  but,  if  he  whom  they  represent  has  been  the 
cause  of  this  procrastination,  this  appeal  to  the  equitable  denial  of  this 
court  does  not  lie  in  their  mouths.  With  his  announcement  to  Mrs. 
Hall  that  her  sister  had  given  him  the  farm,  he  makes  her  the  promise 
that  puts  her  vigilance  to  sleep,  and  it  is  in  consequence  of  his  repre- 
sentations that  she  has  remained  inactive  ;  and  herein  this  case  differs 
from  Wilkinson  z'.  Sherman.'  It  is  said  that  it  would  be  inequitable  to 
permit  this  suit  to  be  maintained,  because,  during  the  complainant's  de- 
lay in  bringing  it,  witnesses  have  died  and  testimony  has  been  lost. 
But  it  appears  to  me  that  Mr.  Otterson  has  been  himself  guilty  of 
laches  in  this  regard.  He,  being  a  lawyer  of  distinction,  must  be  as- 
sumed to  have  known  that  the  law  cast  upon  him  the  burden  of  proof 
hereinbefore  indicated.  It  was  within  his  power,  by  suit,  to  have  per- 
petuated the  testimony  necessary  to  establish  the  deed  as  a  valid  gift, 
as  well  as  within  hers  either  to  have  perpetuated  the  testimony  neces- 
sary, or  to  have  brought  suit  to  annul  it ;  and  he  cannot  invoke  her  de- 
lay in  that  regard  as  a  bar  to  her  action  because,  during  the  interval,  he 
has  been  deprived  of  testimony  lost  to  him  by  his  own  neglect.  I  am 
of  opinion  that  these  conveyances,  so  far  as  they  relate  to  property  not 
conveyed  by  James  Otterson,  Jr.,  in  his  lifetime,  should  be  set  aside. 


LUMLEY  V.  WABASH  RAILWAY  COMPANY. 

In  the  United  States  Circuit  Court  for  the  Eastern  Dis- 
trict OF  Michigan,  August  i6,  1895. 

\_Reported  in  71  Federal  Reporter  2.1.^ 

This  was  a  bill  by  Ephraim  Lumley  against  the  Wabash  Railway 
Company.     Heard  on  demurrer. 

The  complainant  is  a  citizen  of  the  province  of  Ontario,  in  the 
Dominion  of  Canada,  and  filed  his  bill  in  this  cause  to  obtain  the 
cancellation  and  annulment  of  a  release  under  seal,  by  him  executed 
on  the  7th  day  of  October,  1890,  which  discharged  and  released  the 
defendant  from  all  actions,  causes  of  action,  damages,  etc.,  which  had 

'45  N.  J.   Eq.  113;   iS  At\  22S. 


414  LUMLEY   V.    WABASH    RAILWAY   CO.  [CIIAP.  I. 

accrued  to  complainant  by  reason  of  the  alleged  negligence  of  the 
defendant,  whereby  the  plaintiff,  who  was  traveling  in  one  of  the  de- 
fendant's freight  cars,  in  charge  of  horses,  was  injured  by  the  concus- 
sion of  the  cars  in  making  ui)  the  train  at  Detroit.  He  claims  to 
have  suffered,  in  addition  to  a  fracture  of  his  arm  and  a  slight  injury 
to  his  head,  a  severe  and  permanent  injury  to  his  right  shoulder  ;  and 
the  release  which  he  seeks  to  have  cancelled,  it  is  the  claim  of  the 
bill,  covers,  and  was  intended  to  cover,  only  the  injury  to  his  arm 
and  head  ;  and  he  now  seeks  compensation  for  the  more  serious  and 
the  permanent  injury  to  his  shoulder.  For  thi?,  in  March,  1894,  he 
sued  the  defendant  in  the  Circuit  Court  for  the  county  of  Wayne.  On 
the  27th  of  that  month  the  defendant  filed  its  petition  for  the  re- 
moval of  the  cause  to  this  court,  alleging  therein  that  the  plaintiff 
was  an  alien  and  a  subject  of  the  queen  of  Great  Britain  and  Ireland, 
and  that  the  defendant  was  and  is  a  corporation  organized  and  ex- 
isting under  the  laws  of  the  State  of  Missouri,  and  a  citizen  and 
resident  of  said  State.  An  order  of  removal  was  made  upon  this 
petition,  and  the  transcript  from  the  State  court  was  seasonably  filed 
in  this  court.  The  cause  thus  removed  was,  by  stipulation  between 
the  attorneys  for  the  respective  parties,  discontinued  on  the  27th  day 
of  June,  1894,  and  on  the  19th  of  September,  1894,  the  plaintiff,  de- 
scribing himself  as  "  a  resident  and  citizen  of  the  province  of  Ontario, 
in  the  Dominion  of  Canada"  (being  in  terms  the  same  averment  of 
his  citizenship  as  was  made  in  the  cause  removed  and  subsequently 
discontinued),  filed  his  declaration  in  this  court,  as  commencement 
of  suit,  describing  the  defendant  as  a  corporation  organized  and 
doing  business  under  the  laws  of  the  State  of  Michigan.  The  form 
of  action  was  case  for  the  alleged  negligence  of  the  defendant,  where- 
by the  plaintiff  suffered  the  injuries  mentioned  above,  while  being 
transported  over  the  defendant's  road  ;  and  the  declaration  also  con- 
tains a  count  based  upon  the  alleged  failure  of  the  defendant  to  pro- 
vide a  competent  surgeon  and  physician  to  treat  and  care  for  the 
injuries  of  the  plaintiff,  by  reason  of  which  failure  and  the  alleged 
want  of  care  and  skill  of  the  physician  employed  by  the  defendant, 
to  whose  care  the  plaintiff  submitted  himself,  the  plaintiff  did  not  re- 
ceive proper  treatment,  and  his  injuries  were  greatly  aggravated,  and 
were  rendered  permanent  and  incurable,  and  have  disabled  the  plain- 
tiff, and  rendered  him  wholly  unfit  to  labor  or  earn  his  living.  The 
ad  damnum  of  the  declaration  is  ^20,000.  The  defendant  pleaded 
the  general  issue.  The  cause  came  on  for  trial  at  the  November 
term,  1894,  of  this  court,  and  after  the  close  of  the  evidence  the  de- 
fendant moved  the  court  for  an  instruction  to  the  jury  to  find  a  verdict 
for  the  defendant  on  the  ground  that  the  cause  of  action  was  barred 
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by  the  release  executed  by  the  plaintiff.     The  following  is  a  copy  of 
the  release  in  evidence  by  the  defendant : 

"  Exhibit  A.     Form  2,105. 

"Whereas,  on  the  3d  day  of  October,  a.d.  1890,  I,  Ephraim  Lum- 
ley,  of  Ridgetown,  Ontario,  Canada,  was  a  passenger  of  the  Wabash 
Railroad  Company,  and  as  such  passenger  was  engaged  in  the  dis- 
charge of  my  duty,  in  caring  for  horses  loaded  in  car — said  car  stand- 
ing on  tracks  in  R.R.  yard,  Detroit,  Mich.,  at  which  time  said  car 
wherein  I  was  was  run  against  and  upon  by  a  locomotive,  giving  car 
heavy  shock,  whereby  I  was  injured — on  the  3d  district,  E.  division, 
of  said  railroad  ;  and  whereas,  I,  the  said  Ephraim  Lumley,  received 
certain  injuries,  to  wit,  severe  contused  and  lacerated  wound  on  fore- 
head, right  side,  fracture  of  right  arm  between  wrist  and  elbow,  and 
various  injuries  and  contusions,  both  internally  and  externally,  in  and 
on  various  parts  of  my  body  ;  and  whereas,  I,  the  said  Ephraim  Lum- 
ley, believe  that  my  injuries  are  the  direct  result  of  the  negligence  of 
said  railroad  company,  its  officers,  agents,  and  employees;  and  whereas, 
the  said  railroad  company  denies  any  and  all  negligence  on  the  part 
of  itself,  its  officers,  agents,  and  employees,  and  denies  any  and  all 
liability  for  damages  for  the  injuries  so  as  aforesaid  by  me  sustained, 
but  by  reason  of  an  offer  of  compromise  made  by  me,  the  said  Eph- 
raim Lumley,  for  the  purpose  of  avoiding  litigation,  to  receive  and 
accept  the  sum  of  seventy-five  dollars  in  full  accord  and  satisfaction 
for  all  claims  for  damages  which  I  may  or  might  have,  either  at  com- 
mon law  or  by  virtue  of  any  legislative  enactment  of  the  State  of 
Michigan,  for  the  injuries  aforesaid,  have  paid  to  me  the  said  sum  of 
seventy-five  dollars.  Now,  therefore,  in  consideration  of  the  pre- 
mises, and  of  the  payment  to  me  of  the  aforesaid  sum  of  seventy-five 
dollars,  the  receipt  whereof  I  do  hereby  acknowledge,  remise,  quit- 
claim, and  forever  discharge  the  said  the  Wabash  Railroad  Company, 
its  leased  and  operated  lines,  of  and  from  all  actions,  suits,  claims, 
reckonings,  and  demands  for,  on  account  of,  or  arising  from  injuries 
so  as  aforesaid  received,  and  any,  every,  and  all  results  hereafter  flow- 
ing therefrom.  Witness  my  hand  and  seal  this  6th  day  of  October, 
A.D.  1890.  his 

"  Ephraim  X  Lumley.     [Seal.] 
mark 

"  Signed,  sealed,  and  delivered  in  presence  of  H.  W.  Morehouse. 

"  Witnessed  by  Jno.  Kniffen." 

Upon  the  intimation  of  the  court  at  the  close  of  the  argument  that 
this  release,  being  under  seal,  could  not  be  avoided  at  law,  under  the 
testimony,  but  only  upon  a  bill  in  equity,  the  court,  upon  the  appli- 
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cation  of  the  plaintiff,  permitted  him  to  withdraw  a  juror,  on  condi- 
tion that  he  should  fde  a  bill  in  equity  in  this  court  within  30  days 
for  the  cancellation  of  said  release.  In  compliance  with  this  condi- 
tion, the  bill  of  complaint  in  this  cause  was  fded  Jnly  7,  1895.  This 
bill  describes  the  complainant  as  a  "  resident  of  the  i)rovince  of  On- 
tario, Dominion  of  Canada,  and  a  citizen  of  the  Dominion  of  Canada." 
It  sets  forth  substantially  as  stated  in  the  declaration  the  particulars 
of  the  accident  on  the  3d  of  October,  1890,  in  the  yards  of  the  de- 
fendant at  Detroit  ;  that,  except  the  injuries  to  his  head  and  the 
fracture  of  his  right  arm,  plaintiff  was  ignorant  of  the  other  injuries 
by  him  received,  and  for  which  he  sought  compensation  in  the  cause 
at  law;  that  plaintiff  continued  his  journey  to  his  destination,  Dan- 
ville, 111.,  where  he  arrived  October  5,  1890,  where  his  arm  was  treated 
by  the  chief  surgeon  of  the  defendant ;  that  on  the  morning  of  Oc- 
tober 6,  1890,  he  went  to  said  surgeon's  office,  where  he  met  one 
Austin,  an  agent  of  defendant,  who  expressed  his  desire  to  settle  with 
plaintiff  for  the  fracture  of  his  arm  and  the  contusion  of  his  head  ; 
that  said  surgeon  then  and  there  stated  that  the  contusion  was  trivial, 
and  that  the  fracture  would  be  entirely  healed  in  about  six  weeks, 
and  that  plaintiff  would  be  entirely  well,  and  able  to  resume  his  regu- 
lar employment,  in  not  to  exceed  eight  weeks  ;  that  plaintiff's  wages 
at  that  time  were  $8  per  week,  and  Austin  offered  to  pay  plaintiff  for 
eight  weeks'  time  at  that  rate,  and  a  small  sum  for  such  additional 
medical  attendance  as  he  might  require — in  all,  ^75.  This  proposi- 
tion complainant  accepted,  as  his  bill  avers,  upon  those  conditions, 
viz.,  "  that  he  should  be  well  in  not  to  exceed  eight  weeks,  and  that  he 
would  accept  the  said  seventy-five  dollars  in  satisfaction  of  said  in- 
juries so  talked  about,"  and  executed  the  release,  receiving  the  $75 
therefor.  The  bill  avers  that  the  claim  agent,  Austin,  "  pretended  to 
read  the  paper  to  which  your  orator  set  his  mark,  but  that  he  read 
the  same  with  great  rapidity.  Whether  he  read  all  of  it,  your  orator 
does  not  know  ;  but  your  orator  charges  that  he  did  not,  and  that  the 
only  portion  which  was  read  so  that  complainant  could  understand  it 
was  that  relating  to  the  receipt  of  $75,  and  the  expression  '  fracture 
of  the  arm.' "  The  further  charge  of  the  bill  is  that,  "  in  so  far  as 
the  paper  recites  that  tliere  was  a  controversy  as  to  the  liability  of 
the  company,  it  is  false  and  fraudulent,  and  was  imposed  upon  your 
orator  fraudulently,  and  without  proper  reading  on  the  part  of  said 
claim  agent,  and  that  your  orator  never  intended  to  execute  any  such 
paper,  and  no  such  agreement  was  ever  made  between  the  parties"; 
that  it  was  executed  wholly  on  the  absolute  and  unqualified  state- 
ments of  defendant's  chief  surgeon  "that  complainant  would  be  en- 
tirely well  and  able  to  resume  his  employment  in  not  to  exceed  eight 
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weeks,  and  the  implicit  confidence  in  said  statements  by  said  plain- 
tiff, who  believed  the  same  to  be  true,  and  he  would  not  have  set  his 
mark  to  said  paper  except  for  such  representations  and  statements, 
nor  would  he  have  accepted  the  $75  as  satisfaction  for  the  forearm 
and  the  wounds  on  his  head";  that,  before  this  settlement,  com- 
plainant's right  shoulder  and  right  part  of  his  body  adjacent  began  to 
pain  him  to  such  an  extent  as  to  alarm  him,  but  the  surgeon  assured 
him  that  such  pain  was  merely  sympathetic,  and  arose  from  the  frac- 
ture of  the  arm.  Plaintiff  returned  to  his  home  on  the  7th  of  Oc- 
tober, 1S90,  where  his  shoulder  and  the  muscles  and  parts  adjacent 
again  distressed  him  greatly,  so  that  he  could  not  remove  his  coat 
alone,  and  the  same  was  necessarily  cut  off  his  person.  He  denies 
that  any  examination  was  made  by  the  surgeon  at  Danville  of  any 
part  of  his  body,  except  the  forehead  and  right  arm,  and  asserts  that,, 
from  the  time  of  complainant's  arrival  home,  his  shoulder  grew  rapidly 
worse,  but,  relying  upon  the  assurance  given  him  by  the  defendant's 
surgeon,  he  did  not  call  a  physician  until  the  pain  had  become  un- 
endurable, and  such  as  to  cause  him  alarm  ;  that  he  still  suffers  from 
such  injuries;  that  the  "injury  to  the  shoulder  is  permanent,  and  is 
variously  described  by  surgeons  whom  he  has  consulted  as  adhesion 
of  the  right  shoulder  joint,  atrophy  of  the  muscles,  and  injury  to  the 
nerves  of  the  right  side,  and  in  addition  thereto,  and  as  a  consequence 
thereof,  the  loss  of  mobility  of  the  fingers  of  the  right  hand,  and  that 
his  shoulder  has  been  dislocated  and  fractured  in  said  collision  ;  that 
by  reason  of  said  injury  he  has  been  totally  helpless  since  October  7, 
1890.  unable  to  pursue  his  calling  as  a  carpenter,  suffering  from  excru- 
ciating pain  day  and  night,  unable  to  clothe  or  wash  himself  or  to  put 
on  or  remove  his  shoes  and  other  articles  of  apparel ;  that  for  a  number 
of  weeks  after  his  return  home  he  believed  that  the  injuries  to  his 
shoulder  would  disappear  with  the  healing  of  his  right  arm,  but  he  then 
discovered  that  the  injury  was  independent  and  distinct  from  the  fracture 
of  the  forearm,  and  was  permanent,  and  thereupon  notified  the  chief 
surgeon  of  the  defendant  of  such  injuries,  as  additional  to  those  for 
which  said  surgeon  treated  him,  and  notified  the  defendant  that  he 
should  insist  that  he  was  not  bound  by  the  receipt  of  seventy-five  dol- 
lars paid  to  him  at  Danville,  Illinois,  as  a  consideration  of  the  release, 
and  that  he  should  insist  upon  his  rights  in  the  premises  ";  that  he  kept 
no  copy  of  the  release  signed  by  him,  and  he  disclaims  recollection  after 
his  return  home  of  the  contents  thereof,  except  that  it  recited  the  receipt 
of  $75,  and  something  about  the  fracture  of  the  arm,  so  that  he  was  un- 
able to  tell  his  friends  or  his  attorney  what  the  contents  of  that  paper 
were.  The  bill  further  alleges  that,  "  in  the  conversation  preceding  the 
execution  of  the  release  by  complainant,  nothing  was  said  about  any 
27 
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injury,  except  that  to  the  forearm,  and  that  it  was  not  the  intention  of 
the  parties  to  settle  any  other  matter  or  thing.  The  complainant  denies 
that  he  ever  freely  or  deliberately,  or  with  knowledge,  executed  any 
paper  releasing  or  discharging  the  defendant  for  any  injuries  to  his  per- 
son whatsoever,  excei)t  the  fracture  of  the  arm  and  the  slight  contusion 
of  the  brow,  and  that  in  so  far  as  said  alleged  release  covers,  expressly 
or  impliedly,  any  other  injuries,  it  was  obtained  frotn  him  surreptitiously 
and  fraudulently  ;  that  he  is  comparatively  an  ignorant  person,  unused 
to  such  business  ;  had  traveled  but  little  on  the  railroad ;  that  he  never 
had  any  business,  to  speak  of,  with  professional  persons,  and  stood  in 
great  awe  of  persons  of  the  eminence  and  standing  of  said  claim  agent 
and  chief  surgeon,  and  trusted  entirely  to  the  assurance  of  the  former 
that  he  would  rapidly  recover,  and  he  did  not  employ  counsel,  or  ex- 
amine the  papers  which  were  prepared  for  him,  but  relied  upon  the  good 
faith  and  honesty  of  said  officers  of  defendant  ;  that  if  said  release  was 
not  obtained  by  actual  fraud  on  the  part  of  the  officers,  and  by  the  sup- 
pression from  your  orator  of  the  truth  concerning  his  physical  condition 
by  said  surgeon,  that  then  it  was  given  and  received  under  a  mutual 
mistake  of  the  vital  facts  concerning  your  orator's  injuries  ;  ....  that 
either  said  surgeon  knew  of  the  same,  or  surmised  the  same,  and  sup- 
pressed the  facts  from  your  orator,  or  all  the  parties,  when  said  alleged 
release  was  made  by  your  orator,  were  in  total  ignorance  of  said  severe 
injuries,  and  said  agreement  which  was  arrived  at  was  made  under  a  total, 
complete,  and  vital  misapprehension  of  fact  on  the  part  of  all  the  parties 
concerned  ;  and  that  in  either  case,  said  alleged  release  was  never  bind- 
ing upon  your  orator." 

As  an  excuse  for  the  delay  in  bringing  his  action,  he  alleges  that  he 
*'  was  without  means  to  enforce  his  rights  against  the  defendant  ;  that 
he  resides  in  Ontario,  and  had  scarcely  means  to  meet  his  necessary 
living  expenses  ;  that  his  financial  condition  was  such  that  he  was  obliged 
to  receive  aid  from  a  masonic  association  of  which  he  is  a  member  ;  that 
he  had  no  money  wherewith  to  fee  lawyers  to  prosecute  his  claims,  and 
was  without  the  necessary  means  to  pay  for  proper  surgical  and  medical 
attendance,  although  he  did  receive  surgical  attendance  out  of  the  kind- 
ness of  heart  of  local  surgeons  who  were  willing  to  wait  for  their  pay ; 
....  that  during  all  the  years  from  his  said  injury,  until  the  present 
time,  he  has  been  unable  to  earn,  and  never  has  earned,  a  single  dollar, 
although  up  to  the  time  of  his  said  injury  he  was  well,  hearty,  and  strong, 
and  of  full  earning  capacity,  and  constantly  employed."  ....  He  fur- 
ther says,  after  protesting  against  the  necessity  of  repaying  the  $75  and 
interest,  "that  in  June,  1894,  the  defendant  furnished  his  attorney  with 
a  copy  of  the  release,  and,  under  the  instructions  of  said  attorney,  com- 
plainant tendered  on  the  28th  day  of  June,  1894,  the  seventy-five  dollars 
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and  interest — in  all,  $94  60 — which  the  defendant  declined  to  accept." 
....  The  bill  recites  the  commencemeut  of  the  suits  in  the  Wayne 
Circuit  Court  and  in  this  court,  and  fonnally  tenders  the  $94  60  to  de- 
fendant, and  prays  that  the  court  will  declare  the  alleged  release  to  be 
no  settlement  for  the  injury  to  complainant's  right  shoulder  and  the  ad- 
joining parts  of  the  body,  and  that  the  voucher  accompanying  such 
release  may  also  be  held  for  naught,  and  that  the  court  will,  by  its  de- 
cree, wholly  rescind  or  so  reform  the  release  as  to  limit  its  operation  to 
the  fracture  of  the  forearm  and  the  contusion  of  the  brow,  and  in  like 
manner  reform  the  terms  of  the  said  voucher,  and  hold  such  instruments 
to  be  no  bar  to  the  recovery  of  damages  by  the  plaintiff. 

To  this  bill  defendant  filed  a  demurrer  on  several  grounds  :  First. 
The  jurisdiction  is  not  made  to  appear  by  any  averment  in  said  bill. 
Second.  That,  by  reason  of  the  terms  of  the  release,  the  same  cannot 
be  altered  or  set  aside  on  parol  testimony  of  the  alleged  facts  set  out  in 
the  bill.  Third.  That  the  same  cannot  be  set  aside  as  improvident. 
Fourth.  That  it  cannot  be  set  aside  because,  as  alleged,  the  plaintiff 
failed  to  inform  himself  of  the  contents  of  the  release  when  he  signed  it. 
Fifth.  That  the  release  cannot  be  set  aside  on  the  ground  that  the  same 
was  executed  by  complainant  in  rehance  upon  the  opinion  expressed  by 
the  surgeon  of  defendant  that  "  the  complainant  would  be  well  in  not  to 
exceed  eight  weeks,"  Sixth.  That  complainant's  expenditure  of  the  $75 
paid  by  defendant,  with  knowledge  of  the  settlement,  for  nearly  four 
years,  before  offering  to  return  it,  was  a  ratification  of  the  settlement, 
which,  once  made,  was  final  and  binding  on  complainant.  Seventh. 
That  complainant  did  not  on  his  return  home  in  October,  1890,  and 
particularly  after  he  was  advised,  as  the  bill  avers,  by  an  eminent  sur- 
geon, in  March,  1891,  of  the  nature  and  extent  of  the  injuries  to  his 
shoulder,  announce  his  purpose  to  rescind  such  settlement,  and  adhere 
to  such  announcement,  and  offer  to  return  the  money,  but  continued  to 
treat  the  money  as  his  own  until  the  28th  of  June,  1894.  Eighth.  That 
the  poverty  of  the  complainant,  and  his  inability  to  fee  lawyers,  is  no 
excuse  for  his  delay.  Ninth.  That  the  delay  of  complainant  from  the 
fall  of  1890  and  from  March,  1891,  when  he  was  fully  advised  of  his  legal 
rights,  until  the  spring  of  1895,  before  filing  his  bill,  is  such  laches  as 
bars  the  relief  prayed. 

/ohti  F.  AIcKinlay  and  Alfred  Lucking   for  complainant. 

Alfred  Russell  for  defendant. 

Swan,  District  "Judge  (after  stating  the  facts),  i.  The  objection  that 
jurisdiction  is  not  made  to  appear  by  any  averment  in  the  bill  is  not 
well  founded.  The  court  will  so  far  notice  judicially  the  relation  of  the 
Dominion  of  Canada  to  Great  Britain  as  to  recognize  the  citizens  of 
Canada  as  "  citizens  and  subjects  of  a  foreign  state."     Whatever  dis- 
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tinction  there  may  be  between  the  citizenship  enjoyed  by  a  subject  of 
the  (lueen  of  (ireat  Britain,  resident  in  the  United  Kingdom,  and  that 
possessed  by  a  citizen  of  the  Dominion,  or  of  its  constituent  provinces, 
they  are  both  subjects  of  the  same  sovereignty,  and  "  citizens  of  a  foreign 
state,"  under  the  act  of  1887,  defining  the  jurisdiction  of  the  federal 
courts.  The  court  will  take  judicial  notice  of  historical  facts  recognized 
by  the  political  i)ower  of  the  nation  in  treaties  and  otherwise.'  The 
averment  of  the  bill  that  complainant  is  "  a  citizen  of  the  province  of 
Ontario,  in  the  Dominion  of  Canada,"  is  sufTicient  to  confer  jurisdiction 
on  this  court,  under  the  statute  cited.  If  this  were  otherwise,  however, 
the  fact  that  defendant  obtained  the  removal  from  the  State  court  of  the 
action  at  law  brought  by  plaintiff,  in  which  exactly  the  sanie  allegation 
of  citizenship  was  made,  and  in  its  petition  alleged  as  a  ground  for  re- 
moval that  the  complainant  is  "  an  alien  and  citizen  of  Great  Britain," 
suffices,  of  itself,  independent  of  other  considerations,  to  demonstrate 
that  the  first  ground  of  the  demurrer  must  be  overruled,  since  the  record 
in  that  cause,  of  which  this  is  a  continuation  or  incident,  established  the 
alienage  of  the  complainant.  The  second  objection  to  the  bill  it  is  un- 
necessary to  discuss. 

2.  The  remaining  grounds  of  demurrer  may  be  considered  together, 
as  a  demurrer  for  want  of  equity.  There  can  be  no  question  but  that 
the  terms  of  this  release  are  sufficiently  comprehensive  to  exclude 
recovery  by  plaintiff  for  the  injuries  from  which  he  is  now  suffering, 
although  the  same  were  not  detailed  specifically  in  the  instrument,  un- 
less the  release  can  be  avoided  for  fraud  or  mistake.  "  A  release  is 
held  to  include  all  demands  embraced  by  its  terms,  whether  particularly 
contemplated  or  not,  and  direct  parol  evidence  that  a  certain  claim  was 
not  in  the  minds  of  the  parties  is  not  admissible.*  The  surrounding 
facts  and  circumstances  may,  as  in  other  cases,  be  shown,  in  order  to 
apply  the  language  of  the  instrument  to  its  proper  subject-matter,  and 
prevent  its  application  to  a  matter  not  involved  in  the  transaction."  ' 
In  construing  a  release,  "  the  intent  is  to  be  sought  from  the  whole  and 
every  part  of  the  instrument,  and  when  general  words  are  used,  if  it  ap- 
pears by  other  clauses  of  the  instrument,  or  other  documents  definitely 
referred  to,  that  it  was  the  intent  of  the  parties  to  limit  the  discharge  to 
particular  claims,  courts,  in  construing  it,  will  so  limit  it."  *  There  is, 
however,  no  need  to  invoke  this  rule  of  construction.     The  language  of 

'  Jones  z'.  U.  S.,  137  U.  S.  202  ;  11  Sup.  Ct.  80  ;  ex  parte  Lane,  6  Fed.  34. 

^  Deland  v.  Manufacturing  Co.,  7  Pick.  244  ;  Hyde  v.  Baldwin,  17  Pick.  303  ; 
Sherburne  v.  Goodwin,  44  N.  H.  271. 

^  Liitledale,  J.,  in  Simons  v.  Johnson,  3  Barn.  &  Adol.  175  ;  i  Greenl.  Ev. 
§§  286,  288  ;  the  Cayuga,  8  C.  C.  A.  188  ;    59  Fed.  483,  486. 

■*  Dunbar  v.  Dunbar,  5  Gray  103,  104  ;  Averill  v.  Lyman,  18  Pick.  346  ;  Brown 
•V.  Cambridge,  3  Allen  474. 
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this  release  is  its  own  interpreter.  The  subject-matter  of  the  instrument 
is  described  as  "  the  severe  contused  and  lacerated  wound  on  forehead, 
right  side,  fracture  of  right  arm  between  wrist  and  elbow,  and  various 
injuries  and  contusions,  both  internally  and  externally,  in  and  on  various 
parts  of  my  body."  This  aggregation  of  injuries,  of  simultaneous  occur- 
rence, and  thus  conjunctively  stated  in  the  recital,  is  ostensibly  the 
foundation  of  the  contract  referred  to  in  the  covenants  of  the  releasor, 
discharging  and  releasing  the  defendant  from  all  actions,  suits,  etc., 
arising  from  "  injuries  so  aforesaid  received,  and  any  and  every  and  all 
results  hereafter  flowing  therefrom  ";  and  for  a  discharge  from  liability 
from  these,  as  a  whole,  defendant  paid  the  stipulated  consideration. 
The  notice  to  defendant  that  plaintiff  would  insist  that  he  was  not  bound 
by  the  receipt  of  the  $75  paid  him  in  settlement  at  Danville  is  cogent 
evidence  that  he  knew,  despite  his  denials,  the  scope  and  effect  of  the 
release.  It  is  not  claimed  that  complainant  was  unable,  because  of 
mental  or  physical  infirmity,  to  comprehend  the  instrument,  or  that  his 
signature  thereto  was  obtained  by  any  false  representations  of  matters 
of  fact,  nor  yet  that  he  was  unable  to  read  its  contents.  The  charge 
that  Austin  read  the  paper  rapidly,  but  did  not  read  all  of  it,  immedi- 
ately preceded,  as  it  is,  by  the  admission  that  complainant  does  not 
know  whether  he  read  it  all,  is  without  weight.  An  intentional  omission 
of  a  material  part  of  the  deed  would  be  evidence  of  fraud,  which  is  not 
to  be  presumed,  but  must  be  clearly  shown  ;  and  this  averment,  not 
being  well  pleaded,  is  not  admitted  by  the  demurrer.*  If  it  is  true  that 
"  the  only  part  of  the  paper  so  read  that  he  could  understand  it "  was 
the  words  "  fracture  of  the  arm,"  and  that  relating  to  the  $75,  complain- 
ant was  grossly  negligent  in  signing  until  he  knew  its  full  import.  He 
was  in  the  complete  possession  of  his  faculties,  unaffected  by  opiates, 
and  so  keenly  alive  to  the  situation,  if  his  bill  states  truly,  as  to  make 
his  acceptance  of  the  $75  conditional  upon  his  recovering  in  a  limited 
time.  The  presumption  is  that  he  knew  the  contents  of  the  paper  he 
signed.^  If  he  did  not,  he  can  only  avoid  the  consequences  of  his  neg- 
ligence by  clear  proof  that  it  was  induced  by  fraud  or  excusable  mistake. 
Says  Gibson,  C.J.,  in  Greenfield's  Estate  :^ 

"  If  a  party  who  can  read  will  not  read  a  deed  put  before  him  for  exe- 
cution, or  if,  being  unable  to  read,  will  not  demand  to  have  it  read  or 
explained,  he  is  guilty  of  supine  negligence,  which,  I  take  it,  is  not  the 
subject  of  protection  at  law  or  in  equity." 

'  Dillon  -'.  Barnard,  21  Wall.  430. 

^  Hazard  v.  Griswold,  21  Fed.  180  ;  Rowland  v.  Blake,  97  U.  S.  625  ;  In- 
surance Co.  V.  Nelson,  103  U.  S.  548  ;  Curley  v.  Harris,  11  Alien  112  ;  Taylor 
V.  Fleckenstein,  30  Fed.  99. 

^  14  Pa.  St.  491. 
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To  the  same  effect  are  U[)lon  v.  Tribilcock.' 

Under  these  circumstances,  and  in  the  absence  of  fraud,  complain- 
ant's case  is  not  aided  by  the  fact  that  the  consideration  received  in 
settlement  of  his  claim  against  the  railroad  company  has  proved  wholly 
inadequate  to  compensate  him  for  the  injuries  he  suffered,  and  their 
consequences.  "  The  law,"  said  Lord  Wynford,  in  Blachford  v.  Chris- 
tian,^ "  will  not  assist  a  man  who  is  capable  of  taking  care  of  his  own 
interest,  except  in  cases  where  he  has  been  imposed  upon  by  deceit 
against  which  ordinary  prudence  could  not  protect  him.  If  a  person  of 
ordinary  understanding,  on  whom  no  fraud  has  been  practiced,  makes 
an  imprudent  bargain,  no  court  of  justice  can  release  him  from  it."  ' 

Does  the  complainant's  case  establish  such  fraud  or  mistake  as  will 
avoid  the  settlement  ?  The  bill  avers  that  the  release,  so  far  as  it  covers 
the  injuries  from  which  complainant  suffers,  was  obtained  from  him 
"  surreptitiously  and  fraudulently,"  and  "  that  if  said  release  was  not 
obtained  by  actual  fraud  on  the  part  of  the  officers,  and  by  the  suppres- 
sion from  your  orator  of  the  truth  concerning  his  physical  condition,  by 
said  surgeon,  then  it  was  given  and  received  under  a  mutual  mistake  of 
the  vital  facts  concerning  your  orator's  injuries."  So  far  as  the  charge 
of  fraud  is  concerned,  it  is  clearly  ill  pleaded.  It  is  made  in  the  most 
general  terms,  without  stating  the  facts  on  which  the  charge  rests.  The 
free  use  of  the  epithets  "fraudulent,"  "fraudulently,"  and  "surrepti- 
tiously," neither  informs  the  conscience  of  the  court  of  the  facts  of  the 
case  upon  which  it  is  asked  to  act,  nor  enables  the  defendant  to  meet 
the  accusation  of  wrongdoing  made  against  him.  The  pleading  is  open 
to  the  further  objection  that  it  is  lacking  in  certainty  and  positiveness, 
and  its  charges  are  contingently  and  alternatively  stated.  It  is  not 
enough  to  denounce  and  opprobriously  characterize  the  party  or  trans- 
action assailed,  but  the  facts  should  be  so  stated  that  the  nature  of  the 
matter  in  issue  will  prima  facie  warrant  the  relief  sought.*  "  A  court 
of  equity,  when  examining  a  bill  of  complaint  to  find  a  grievance  which 
will  justify  its  interposition,  looks  to  the  substantive  facts  averred  in  it, 
not  to  the  adjectives  or  adverbs  which  may  be  added  to  qualify  them."  * 

1  91  U.  S.  45-50  ;  Railroad  Co.  v.  Shay,  82  Pa.  St.  198  ;  Eccles  v.  Railway 
Co.  (Utah),  26  Pac.  924  ;  Albrecht  v.  Railroad  Co.,  87  Wis.  105,  58  N.  W.   72. 

^  I  Knapp  77. 

3  Willis  7.1.  Jernefjan,  2  Atk.  251  ;  French  -'.  Shoemaker,  14  Wall.  315,  333  ; 
Eyre  v.  Potter,  15  How.  42,  60;  Gavinzel  -'.  Crump,  22  Wall.  308,  321  ;  i  Story, 
Eq.  Jur.,  §  244. 

*  Brooks  7'.  O'Hara,  8  Fed.  531  ;  Hazard  z:  Griswold,  21  Fed.  178  ;  Lafayette 
Co.  V.  Neeley,  Id.  738  ;  Fogg  v.  Blair,  139  U.  S.  118,  11  Sup.  Ct.  476. 

^  Per  Grier,  J.,  in  Magniac  v.  Thomson,  2  Wall.  Jr.  254  ;  Fed.  Cas.  No. 
8.957. 
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Such  epithets  are  merely  allegations  of  conclusions  of  law,  which  a  de- 
murrer does  not  admit.' 

Whether  the  bill  makes  a  case  for  relief  on  the  ground  of  mistake  of 
fact,  it  is  not  necessary  to  decide.  Accepting  its  statements  as  suffi- 
cient for  that  purpose,  it  seems  clear  that  plaintiff's  failure  to  promptly 
repudiate  the  settlement  is  fatal  to  his  claim  for  rescission.  He  suffered 
severe  pain  in  the  injured  shoulder  at  the  time  he  executed  the  release. 
Withoift  reproaching  him  for  accepting  the  opinion  of  the  surgeon  that 
the  pain  was  sympathetic,  merely,  and  proceeded  from  the  fractured 
arm,  it  appears  that  it  continued  and  increased  in  severity  from  that 
time ;  that  he  was  advised  by  an  eminent  surgeon  as  early  as  March, 
T891,  that  there  was  a  fracture  of  the  right  shoulder  and  atrophy  of  the 
muscles  in  its  vicinity  on  that  side,  and  that  his  injuries  were  permanent. 
His  only  action  on  this  knowledge  and  advice  was  a  notification  to  the 
defendant's  surgeon,  mailed  several  months  after  the  accident,  that  he 
should  insist  that  he  was  not  bound  by  the  receipt  of  the  $75  paid  him, 
and  that  he  would  "  insist  on  his  rights  in  the  premises."  He  made  no 
offer  to  return  the  money  paid  him,  nor  did  he  further  assert  his  purpose 
to  rescind  until  he  brought  suit  in  the  State  court  in  March,  1894.  His 
excuse  for  this  inaction,  and  the  failure  to  return  what  he  had  received, 
is  that  his  poverty  prevented.  Having  discontinued  that  suit  to  avoid 
the  objection  that  he  had  not  returned  the  money  paid  him  by  defend- 
ant, he  brought  his  action  in  this  court  in  September,  1894,  after  ten- 
dering back  the  amount.  Unfortunately  for  plaintiff,  his  pecuniary  con- 
dition will  not  avail  to  condone  his  delay.*  It  was  his  duty  to  pursue 
his  claim  promptly,  and  not  by  empty  words. ^  Even  the  institution  of 
a  suit  does  not  of  itself  relieve  a  party  from  the  charge  of  laches.  His 
failure  to  prosecute  it  with  diligence  subjects  him  to  the  same  conse- 
quences as  if  it  had  never  been  brought."  He  should  have  announced 
his  purpose  to  enforce  his  claim,  and  adhered  to  it.*  Instead  of  this,  he 
remained  passive  for  more  than  3^  years  after  the  settlement,  before  he 
brought  his  first  action,  and  for  over  3  years  after  he  was  advised 
and  convinced  that  his  injuries  were  permanent  and  entailed  total  in- 
capacity to  labor,  and  he  permitted  nearly  5  years  to  run  before  filing 
this  bill.     The  retention  of  the  money  paid  plaintiff,  and  his  long  acqui- 

'  Ambler  v.  Choteau,  107  U.  S.  586,  591  ;  i  Sup.  Ct.  556  ;  Fogg  v.  Blair, 
supra/  Dillon  v.  Barnard,  supra  ;  U.  S.  v.  Ames,  99  U.  S.  35,  45  ;  Pullman's 
Palace  Car  Co.  v.  Missouri  Pac.  Ry.  Co.,  115  U.  S.  587,6  Sup.  Ct.  194. 

^  Hayward  v.  Bank,  96  U.  S.  611,  617  ;  Leggett  v.  Oil  Co.,  149  U.  S.  294,  13 
Sup.  Ct.  902. 

^  Clegg  V.  Edmondson,  8  De  Gex,  M.  &  G.  787,  810. 

^Johnson  v.  Mining  Co.,  148  U.  S.  360,  13  Sup.  Ct.  585. 

^  Grymes  v.  Sanders,  93  U.  S.  55  ;  McLean  v.  Clapp,  141  U.  S.  429,  I2  Sup. 
Ct.  29. 
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escence  in  the  seltlement,  are  not  excused  by  any  matter  alleged  in  the 
ibill.  He  knew  in  March,  1891,  all  the  facts  he  now  urges  for  the  can- 
cellation of  the  release,  except  the  exact  terms  of  that  instrument, 
which  he  made  no  effort  to  learn,  though  he  seems  to  have  known  its 
substance  and  etTect.  These  facts  constitute  a  ratification  of  the  settle- 
ment, from  which  he  cannot  at  this  late  day  recede.  The  complainant's 
case  is  certainly  pitiable,  but  it  is  impossible  to  afford  him  relief  con- 
sistently with  the  principles  of  equity.  He  has  by  his  own  remissness 
erected  an  insuperable  obstacle  to  the  aid  of  the  court. 
The  demurrer  must  be  sustained,  and  the  bill  dismissed. 


Chapter  I. — Mistake  (continued). 
Section  VII. — Against  Whom  Relief  will  be  Given. 


MARY  C.  GEBB  v.  ABRAHAM  P.  ROSE,  WILLIAM  P. 
HOWELL,  AND  Others. 

In    the  Court    of  Appeals  of   Maryland,  April  Term,  1874. 

{^Reported  in  40  Maryland  Reports  387.] 

Appeal  from  the  Circuit  Court  of  Baltimore  City. 

The  bill  of  complaint  in  this  case  filed  by  the  appellant,  charged 
that  she  lived  in  the  family  of  John  P.  WoUet  and  Asseneth  his  wife, 
from  some  time  in  the  year  1842,  until  their  respective  deaths,  which 
occurred  in  1872,  the  wife  dying  in  February  and  the  husband  in 
June  of  that  year;  that  they  never  had  any  children,  and  during  the 
entire  period  of  her  residence  with  them  she  was  treated  in  all  re- 
spects as  an  adopted  child  ;  that  from  the  time  she  was  able  to  work 
no  servant  was  employed  by  the  said  John  P.  WoUet  and  wife  down 
to  the  time  of  their  deaths,  and  that  for  more  than  fifteen  years  she 
did  all  the  work  and  service  of  the  family  ;  that  in  consideration  of 
such  labor  and  service,  and  for  the  purpose  and  with  the  intention  of 
compensating  the  complainant  therefor,  the  said  Asseneth  Wollet  on 
the  i8th  day  of  October,  1871,  executed  a  deed  of  certain  property 
in  the  city  of  Baltimore,  which  had  been  conveyed  to  her  by  Mary 
Ann  Kell  and  others,  by  deed  dated  28th  of  October,  1856  ;  that  the 
said  first-mentioned  deed  was  executed  and  acknowledged  before  a 
justice  of  the  peace  of  Baltimore  City  ;  that  John  P.  Wollet  was  pres- 
ent at  the  time  of  the  execution  and  fully  consented  to  the  same,  and 
then  and  there  offered  to  sign  said  deed,  but  was  informed  by  the 
scrivener  that  his  signature  thereto  was  not  requisite  ;  that  the  said 
John  P.  Wollet  survived  his  wife  and  recognized  the  validity  of  said 
deed  m  all  respects. 

The  bill  further  charged  that  the  appellees  claiming  to  be  heirs  at 
law  of  Asseneth  Wollet,  had  instituted  an  action  of  ejectment  in  the 
Superior  Court  of  Baltimore  City  against  the  tenant  of  the  complain- 
ant, and  that  she  as  the  lessor  of  said  premises  had  appeared  and 
pleaded  to  the  action.  The  bill  prayed  that  an  injunction  might  be 
issued  to  restrain  the  appellees  from  further  prosecuting  their  action 
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of  ejectment;  that  the  trust  in  the  deed  of  the  i8th  of  October,  1871, 
might  be  declared  vaHd,  and  for  general  relief.  The  nature  of  the  two 
deeds  nientioned  in  the  bill  of  complaint  is  stated  in  the  oi)inion  of  this 
court.  The  Circuit  Court  passed  an  order  refusing  the  application  for 
an  injunction,  and  the  complainant  appealed. 

The  cause  was  argued  before  Bartol,C.J.,  Bowie,  Miller,  and  Alvey,  JJ. 

yb/in  C.  King  for  the  appellant. 

Jos.  Blyth  Allston  for  the  appellees. 

Alvey,  J.,  delivered  the  opinion  of  the  court. 

The  title  to  the  property  attempted  to  be  conveyed  by  the  deed  of 
the  1 8th  of  October,  187 1,  was  acquired  by  Asseneth  Wollet,  then  a 
married  woman,  by  deed  from  Mrs.  Kell  and  others  in  1856.  The 
property  was  not  conveyed  to  the  separate  use  of  the  grantee,  but  was 
conveyed  to  her  generally,  and  consequently  the  marital  rights  of  her 
husband  attached.  Holding  the  estate  by  this  title,  Mrs.  \Vollet,  while 
under  the  disability  of  coverture,  on  the  18th  of  October,  1871,  at- 
tempted to  convey  the  property  directly  to  her  husband,  in  trust,  with- 
out his  joinder  in  the  grant.  This,  it  is  clear,  she  was  incompetent  to 
do,  by  any  conveyance  executed  by  her  alone.  The  deed  of  a  feine 
covert  is,  by  the  common  law,  simply  void  ;  and  except  as  to  her  sepa- 
rate estate,  settled  upon  her  by  deed  or  will,  and  with  respect  to  which 
she  may  be  empowered  to  act  as  a  feme  sole,  she  can  only  convey  her 
property  in  the  manner  prescribed  by  statute.  In  this  State  the  man- 
ner prescribed  for  the  conveyance  of  the  property  of  a.  feme  covert  is  by 
the  joint  deed  of  herself  and  her  husband.'  And  as  this  statutory 
mode  of  conveyance  was  not  observed,  the  deed  is  void,  and  therefore 
without  any  effect  whatever." 

The  only  mode  by  which  a  fevie  covert  can  convey  her  estate,  not 
held  to  her  separate  use,  to  her  husband,  except  in  the  execution  of  a 
power,  is  by  means  of  a  conveyance  to  a  third  person  for  his  use,  he 
joining  with  his  wife  in  the  deed.  That  this  may  be  done  has  been  ex- 
pressly decided  in  Thatcher  v-  Omans.^ 

The  trusts  declared  in  the  deed  before  us,  and  upon  which  the  prop- 
erty was  attempted  to  be  conveyed,  were — ist,  to  the  sole  and  separate 
use  of  the  grantor  for  life  ;  2d,  after  her  death,  then  for  the  use  and 
benefit  of  her  husband,  John  P.  Wollet,  for  his  life ;  and,  3d,  after  his 
death,  the  property  to  become  the  absolute  estate  of  Mary  Catharine 
Gebb,  the  complainant  in  this  cause.  The  consideration  stated  in  the 
deed  was  the  love  and  affection  of  the  grantor  for  her  husband  and  the 
complainant,  with  a  mere  nominal  money  consideration  superadded. 

"'  Code,  Art.  45,  §  11. 

'  Shep.  Touch.,  Prest,  Ed.,  56,  and  note;  Zouch  v.   Parsons.    3   Burr   1805; 
Concord  Bank  v.  Bellis,  10.  Cush.  277;  Lowell  v.  Daniels,  2  Gray  161. 
^3  Pick.  521. 
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Notwithstanding  the  deed  is  absohitely  void,  as  we  have  seen,  the 
present  application  is  to  have  the  heirs  at  law  of  Asseneth  WoUet,  who 
died  in  1872,  restrained  from  the  assertion  of  their  rights  to  the  prop- 
erty— the  husband,  John  P,  Wollet,  having  also  died  soon  after  the 
death  of  his  wife  ;  and  that  the  trust  in  the  deed  in  favor  of  the  com- 
plainant may  be  declared  to  be  valid,  and  for  general  relief. 

But  clearly  no  relief  can  be  afforded.  The  instrument  involved  is 
without  effect  even  as  a  contract  to  convey — the  least  objectionable 
footing  upon  which  it  could  be  placed.  For,  except  in  regard  to  the 
separate  estate  of  a.  feme  covert,  all  her  covenants,  contracts,  and  agree- 
ments, in  courts  of  law,  as  well  as  of  equity,  are  absolutely  null  and 
void,  and  she  is  under  no  obligation  and  cannot  be  compelled  to  per- 
form them,  whether  entered  into  by  herself  or  on  her  behalf  by  her  hus- 
band, with  or  without  her  consent.  This  has  been  repeatedly  declared 
by  this  court.'  This  principle  only  yields  to  the  statutory  authority  and 
mode  for  enabling  married  women  to  bind  or  bar  their  estate,  except  in 
those  cases  where,  in  reference  to  their  separate  estate,  they  may  be 
empowered  to  act  z-s  femes  sole.^  And  as  the  deed,  treating  it  as  a  con- 
tract to  convey,  could  not  be  enforced  against  Mrs.  Wollet  if  she  were 
living,  so  neither  can  it  be  enforced  against  her  heirs. 

It  was  urged  in  the  argument  for  the  complainant  that,  as  the  imper- 
fections of  the  instrument  were  occasioned  by  ignorance  and  mistake, 
a  court  of  equity  is  competent  to  correct  the  instrument  and  to  give  it 
such  effect  as  the  parties  intended  it  should  have.  But,  to  say  nothing 
of  the  nature  of  the  consideration  displayed  upon  the  face  of  the  instru- 
ment itself,  this  is  not  a  case  for  the  exercise  of  the  equitable  jurisdic- 
tion for  the  correction  of  mistakes.  The  mistake  here,  if  it  can  be 
called  such,  was  one  of  law  simply  ;  a  want  of  knowledge  as  to  what 
the  law  required  to  make  the  deed  good  and  effective.  Such  mistake  or 
want  of  legal  knowledge  forms  no  proper  ground  for  the  assistance  of  a 
court  of  equity,  in  the  absence  of  actual  fraud  and  imposition.  Be- 
sides, the  principle  is  well  established,  and  results  from  the  propositions 
before  stated,  that  where  there  is  an  omission  of  some  statutory  require- 
ment in  the  deed  of  2.  feme  covert^  essential  to  its  validity,  the  mistake 
cannot  be  corrected  by  the  court. ^ 

It  follows  that  the  order  appealed  from,  refusing  the  injunction,  must 
be  affirmed,  and,  as  the  bill  makes  no  case  for  relief  it  will  be  dismissed. 

Order  affirmed  and  bill  dismissed. 

'  Burton  v.  Marshall,  4  Gill  487;  Norris  ?'.  Lantz  and  Hyde,  18  Md.  260; 
Steffey  v.  Steffey,  19  Md.  5;  Six  v.  Shaner  and  wife,  26  Md.  415. 

'Johns  7'.  Reardon,  11  Md.  470. 

^  Dickinson  v.  Glenney,  27  Conn.  104;  Grapengether  v.  Fejerbary,  9  Iowa 
163;  Martin  v.  Dwetly,  6  Wend.  9. 
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MICHAEL  CHRISTMAN  v.  MARY  COLBKRT  and  othkrs. 
In  the  Supreme  Court  of    Minnesoia,  July  8,   1885. 

\^Rcported  in  33  Minnesota  Reports  509.  ] 

Appeal  by  defendant,  John  Colbert,  from  a  judgment  of  the  District 
Court  for  Carver  County,  Macdonald,  J.,  presiding. 

S.  vS-^  O.  Kipp  for  appellant. 

Robinson  ^^  Bari/eson  for  respondent. 

Berry,  J.  Jacob  Christnian,  being  owner  of  an  eighty-acre  tract  of 
land  in  our  county  of  Carver,  conveyed  the  same  upon  a  trust  for  his 
own  benefit  to  Holmes.  Subsefjuently  Christman  and  Holmes,  acting 
together,  sold  the  west  forty  thereof  to  Patrick  Colbert,  but  through 
mutual  mistake  of  all  parties  the  deed  of  conveyance  to  Colbert  mis- 
described  the  land  sold  and  intended  to  be  conveyed  as  the  east  forty. 
Thereafter  Holmes  undertook  to  reconvey  to  Christman  the  east  forty, 
but  by  mutual  mistake  the  deed  of  conveyance  misdescribed  the  land 
intended  to  be  reconveyed  as  the  west  forty.  A  mortgage  at  the  same 
time  executed  by  Christman  to  Holmes  contained  a  like  mistaken  mis- 
description. The  mistakes  above  mentioned  were  clearly  established 
by  ample  evidence  of  the  declarations  and  conduct  of  the  parties.  Upon 
this  state  of  facts  the  trial  court  very  properly,  and  in  the  exercise  of  a 
familiar  equitable  jurisdiction,  decreed  a  reformation  of  the  two  deeds 
and  the  mortgage  so  as  to  conform  the  same  to  the  intention  of  the 
parties.  As  to  the  propriety  of  this  adjudication  there  appears  to  be 
no  controversy,  except  such  as  arises  out  of  the  following  additional 
facts  : 

This  action  is  brought  by  Michael  Christman,  as  plaintiff,  who  is  a 
son  and  heir  of  Jacob  Christman,  against  the  following  defendants,  viz.: 
The  widow  and  heirs  of  Patrick  Colbert,  including  John  Colbert  •  the 
heirs  of  Jacob  Christman,  other  than  the  plaintiff;  and  Holmes  and  his 
wife.  After  the  execution  of  the  deeds  and  mortgage  spoken  of  Jacob 
Christman  died,  having  by  his  will,  made  after  such  execution,  in  form 
devised  the  west  forty  before  mentioned  to  the  plaintiff,  and  his  will  was 
duly  admitted  to  probate  in  Carver  County.  So  Patrick  Colbert  also  died 
after  the  execution  of  the  deeds  and  mortgage,  and  by  his  will,  also 
made  after  such  execution,  in  form  devised  to  defendant,  John  Colbert 
(his  son),  the  east  forty  before  mentioned,  and  this  will  was  also  duly 
admitted  to  probate  in  said  county. 

With  reference  to  these  facts,  defendant,  John  Colbert,  who  alone 
appears  and  answers,  contends  that  the  effect  of  the  decree  of  reforma- 
tion is  to  reform  the  two  wills  by  varying  their  terms,  contrary  to  the 
established  rule  on  this  subject  and  in  disregard  of  the  Statute  of  Frauds.' 
'  I  Story  Eq.  Jur.,  §  179;  Sherwood  7'.  Sherwood.  45  Wis.  757 
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But  this  view  of  the  effect  of  the  decree  of  reformation  is  entirely  errone- 
ous. The  decree  does  not  touch  the  wills  in  any  way.  They  still 
stand  as  the  last  wills  of  the  respective  testators,  and  their  probate  is 
simply  an  adjudication  that  they  are  such  wills,  and  not  that  they  pass 
title  to  the  lands  assumed  to  be  devised  by  them,' 

While  the  decree  of  reformation  may  render  the  devises  inoperative 
as  determining  that  the  devisors  had  no  title  to  the  land  which  they  as- 
sumed to  devise,  this  does  not  in  any  way  change  the  terms  of  the  wills 
nor  affect  their  probate.  As  all  persons  interested  in  the  lands  involved 
and  in  the  conveyances  mentioned  are  made  parties  to  this  action,  the 
effect  of  the  reformation  is  to  place  all  exactly  where  they  ought  to  be 
placed,  and  we  are  therefore  unable  to  see  why  there  is  any  violation  of 
the  maxim  invoked  by  appellant  that  he  who  seeks  equity  should  do 
equity. 

With  reference  to  the  point  that  the  wife  of  Holmes  joined  in  the 
deed  to  Colbert,  and  that  a  married  woman's  deed  cannot  be  reformed, 
we  have  to  say,  if  it  ever  was  a  rule  of  law  in  this  State  that  the  deed 
of  a  married  woman  could  not  be  reformed,  it  must  be  regarded  as  ab- 
rogated by  our  statutes,  by  which  married  women  are,  with  compara- 
tively unimportant  excej)tions,  put  upon  the  footing  oi  femes  sole  as 
respects  property  and  capacity  to  contract. 

Judgment  affirmed. 


ELSE  ET  AL.  V.  KENNEDY. 
In  the  Supreme  Court  of  Iowa,  October  23,  1885. 

^Reported  in  67  lozua  Reports  376.] 

Appeal  from  Mahaska  Circuit  Court. 

Plaintiffs  brought  this  action  to  quiet  in  each  of  them  the  title  to 
one-sixth  of  a  certain  tract  of  land.  They  claim  as  heirs  at  law  of 
Elizabeth  Else,  deceased,  who  was  their  mother,  and  they  allege  that 
defendant,  who  is  their  sister,  claims  the  whole  of  the  premises  under 
a  certain  deed  to  which  their  mother's  name  was  signed  before  her 
death,  and  which  has  been  placed  of  record  since  she  died.  They 
allege  that  said  deed  was  obtained  by  defendant  without  consideration 
and  by  undue  intluence :  tliat  it  is  void  for  uncertainty  in  the  descrip- 
tion of  the  property  conveyed  :  and  it  was  never  executed  and  deliv- 
ered by  their  mother,  but  that  ner  signature  was  attached  thereto  when 
she  was  in  a  dying  condition,  and  when  she  was  incapable  of  under- 
standing or  executing  a  contract:  and  that  after  her  signature  waf^  at- 

'  Greenwood  v.  Murray,  26  Minn.  25q. 
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tached  to  said  deed  it  was  altered  in  a  material  respect  by  defendant's 
attorney  with  her  approval,  but  without  the  knowledge  or  consent  of 
said  Elizabeth  Else.  Defendant  denies  the  allegations  that  she  ob- 
tained said  deed  by  undue  influence,  and  that  it  was  not  executed  and 
delivered  by  Elizabeth  Else,  and  that  it  was  altered  after  its  execution 
without  the  knowledge  or  consent  of  their  mother.  And  in  a  cross- 
petition  she  prays  that  the  description  of  the  property  contained  in  said 
deed  be  so  reformed  and  corrected  as  to  make  the  instrument  describe 
the  property  intended  to  be  conveyed  by  it,  and  that  her  title  to  the 
property  be  quieted.  The  Circuit  Court  dismissed  both  petitions,  and 
both  parties  appeal. 
Jb/in  F.  Lacey  tor  plaintiffs. 

Geo.   W.  Lafferiy  for  defendant. 

Reed,  J.  Elizabeth  Else  died  on  the  twenty-second  of  August, 
1882.  The  deed  in  question  was  signed  on  the  day  before  her  death. 
The  property  which  it  purported  to  convey  at  the  time  her  signature 
was  attached  to  it  was  the  N.  W.  \  of  the  N.  E.  \  of  section  19,  in 
township  76,  range  16,  The  property  which  she  actually  owned  at  the 
time  is  lot  i,  in  S.  E.  \  of  the  N.  E.  \  of  section  24,  township  75, 
range  17,  and  12  feet  in  width  off  of  the  south  side  of  lot  2,  in  the 
same  subdivison  of  said  section.  The  notary  public  who  wrote  the  in- 
strument discovered  on  the  same  day  on  which  it  was  signed  that  a 
mistake  had  been  made  in  the  description  of  the  property,  and  under- 
took to  correct  the  same.  He  struck  out  the  description  which  was 
written  in  the  deed  when  Mrs.  Else's  signature  was  attached  to  it,  and 
wrote  in  lieu  of  it  the  following  description  :  "  N.  pt.  lot  one  (i),  S.  E., 
N.  E.,  section  24,  township  75,  range  16.  Twelve  ft.  off  S.  pt.  lot  2, 
S.  E.,  N.  E.,  section  24,  township  75,  range  16."  He  informed  defend- 
ant of  this  alteration  on  the  day  on  which  it  was  made,  but  Mrs.  Else's 
attention  was  not  called  to  the  matter.  Mrs.  Else  was  taken  sick 
thirty-six  hours  before  the  deed  was  signed,  but  her  condition  had  been 
regarded  as  dangerous  only  for  six  or  eight  hours  before  the  signing  of 
the  deed.  Her  disease  was  cholera  morbus,  and  she  w^as  very  much 
prostrated  at  the  time.  Her  physician  describes  her  as  being  in  a  con- 
dition of  collapse,  and  she  was  under  the  influence  of  an  opiate  which 
the  physician  had  administered  to  relieve  her  of  the  cramping  caused 
by  the  disease.  The  physician  testified  that  he  visited  her  on  the  day 
on  which  her  signature  was  attached  to  the  instrument,  both  before  and 
after  it  was  signed,  and  that,  while  her  mind  did  not  act  vigorously, 
and,  except  when  spoken  to,  she  paid  but  little  attention  to  what  was 
going  on  about  her,  yet  when  she  was  spoken  to  she  answered  respon- 
sively  and  intelligently  to  such  questions  as  were  asked  her.  The 
notary  public  who  wrote  the  deed  testified  that  he  explained  to  her  the 
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character  of  the  instrument  and  the  property  to  which  it  related,  and 
that,  while  she  did  not  speak,  she  indicated  by  a  nod  of  the  head 
that  she  understood  him  and  comprehended  the  character  of  the  in- 
strument, and  that  when  he  asked  her  whether  the  deed  was  her  volun- 
tary act  she  indicated  her  assent  in  the  same  manner.  When  the  sig- 
nature was  attached  she  took  the  pen  in  her  hand,  and  by  the  assistance 
of  the  notary,  who  steadied  and  guided  her  hand,  wrote  her  name. 

The  testimony  of  other  witnesses  who  were  present  at  the  time  of 
the  transaction  tends  strongly  to  show  that  her  condition  at  the  time 
was  such  that  it  is  hardly  possible  that  she  could  have  comprehended 
what  was  being  done.  She  acquired  the  property  in  question  by  devise 
from  her  husband,  who  died  in  1879.  She  also  acquired  other  real 
estate  in  the  same  manner  which  she  had  sold  in  the  meantime,  and  she 
paid  a  portion  of  the  money  derived  from  this  sale  to  four  of  her  chil- 
dren, taking  from  each  a  written  agreement  to  pay  her  ten  per  cent, 
interest  per  annum  on  the  amount  so  advanced,  and  which  provided 
that  if  the  interest  should  be  paid  annually  when  due  the  principal 
should  at  her  death  be  treated  as  an  advancement.  Defendant  and 
Mrs.  Mattox,  one  of  the  plaintiffs,  did  not  receive  any  money  under 
this  arrangement,  but  the  evidence  shows  that  their  mother  retained 
for  each  of  them  the  same  amount  which  was  advanced  to  each  of  the 
other  children,  which  she  desired  to  advance  to  them  upon  the  same 
terms,  but  which  they  had  never  accepted.  It  was  shown  that  on  sev- 
eral occasions,  one  or  two  of  which  were  but  a  few  days  before  her 
death,  she  expressed  the  wish  that  upon  her  death  her  children  should 
share  equally  in  her  property.  It  is  also  shown  that  on  other  occasions 
she  said  she  expected  to  live  with  defendant  during  the  remainder  of 
her  life,  and  that  it  was  her  intention  that  defendant  should  receive  the 
property  in  question.  There  is  no  evidence,  however,  of  any  contract 
or  agreement  between  her  and  defendant  that  the  latter  should  care 
for  or  support  her,  or  that  the  property  should  be  given  to  her  in  con- 
sideration of  any  services  she  should  render  her.  For  the  greater  part 
of  the  time  after  the  death  of  her  husband,  however,  Mrs.  Else  and  de- 
fendant did  reside  together.  During  a  portion  of  the  time  they  lived 
in  the  property  in  question,  which  before  the  death  of  the  husband  and 
father  was  the  family  homestead.  At  other  times  they  lived  in  rented 
property,  and  at  the  time  of  Mrs.  Else's  death  they  lived  in  rented 
rooTns.  Mrs.  Else  was  about  seventy-four  years  of  age  at  the  time  of 
her  death,  but  before  she  was  taken  with  her  last  sickness  she  had 
always  enjoyed  good  health  and  was  vigorous  and  active,  and  gave 
attention  to  her  affairs.  The  deed  was  prepared  by  the  notary  at  de- 
fendant's request,  and  there  is  no  competent  evidence  that  the  matter 
had  been  spoken  of  by  her  mother  at  any  time  after  she  was  taken  sick. 
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If  it  should  be  conceded  that  at  the  time  her  signature  was  attached 
to  the  deed  Mrs.  Else  was  mentally  incapable  of  entering  into  a  con- 
tract, or  of  making  a  disposition  of  her  pro[)erty,  and  that  the  notary 
had  authority,  when  he  discovered  that  the  instrument  as  written  did 
not  describe  the  property  intended  to  be  conveyed,  to  alter  it  by  strik- 
ing out  that  description  and  inserting  the  one  intended,  it  would  still 
be  apparent  that  the  deed  as  altered  does  not  vest  defendant  with  the 
title  to  the  property  in  question.  The  description,  "  N.  pt.  lot  i,"  and 
"  1 2  ft.  ofif  S.  pt.  lot  2,"  does  not  describe  any  property  with  certainty. 
It  is  void  for  uncertainty.  The  question  presented  by  the  case,  then, 
is  whether  defendant  is  now  entitled  to  be  adjudged  the  equitable 
owner  of  the  property,  and  whether  she  is  entitled  to  have  the  deed  so 
reformed  as  to  make  it  evidence  in  her  hands  of  title  to  the  property. 
It  is  rendered  clear  by  the  evidence  that  the  deed  is  not  supported  by 
any  valuable  consideration.  It  is  clear,  also,  that  Mrs.  Else  intended 
(if  she  was  capable  of  forming  any  intent  with  reference  to  the  transac- 
tion) to  convey  the  property  in  question.  The  deed,  then,  was  an  im- 
perfect voluntary  conveyance,  and  it  is  well  settled  that  courts  of  equity 
will  not  assist  the  grantee  in  an  imperfect  conveyance  which  is  not  sup- 
ported by  either  a  valuable  or  meritorious  consideration  against  either 
the  grantor  or  his  representatives.' 

It  is  said,  however,  that  the  deed  was  executed  for  the  purpose  of 
making  provision  for  a  child,  and  that  this  constitutes  a  meritorious 
consideration  which  will  support  the  conveyance.  Cases  are  not  want- 
ing which  hold  that  the  natural  and  moral  obligation  which  is  imposed 
upon  a  husband  and  father  to  make  provision  for  his  wife  and  children 
constitutes  a  consideration  which  will  support  a  conveyance  made  by 
him  for  the  purpose  of  making  such  provisions  against  mere  volunteers 
under  him.  The  cases  cited  above  from  i  and  4  Johns.  Ch.  hold  this 
doctrine."  But  we  are  of  the  opinion  that  the  facts  of  this  case  do  not 
bring  it  within  the  principle  of  this  exception.  Mrs.  Else  was  under  no 
natural  or  moral  obligation  to  make  any  greater  or  different  provision 
for  defendant  than  for  her  other  children.  For,  as  stated  above,  de- 
fendant was  under  no  obligation  to  render  her  any  special  services,  or 
give  her  any  special  care,  and  it  does  not  appear  that  she  had  given  her 
any  such  service  or  care.  Each  of  her  other  children  owed  her  the 
same  duty  to  minister  to  her  wants  and  contribute  to  her  comfort  which 
was  due  to  her  from  defendant,  and  it  does  not  appear  that  any  of  them 
had  been  wanting  in  this  respect.     And  there  was  nothing  in  defendant's 

'  See  Story  Eq.  Jur.,  §  7935  ;  Bunn  v.  Winthrop,  i  Johns.  Ch.  329  ;  Minturn 
V.  Seymour,  4  Id.  497  ;  Haines  v.  Haines,  6  Md.  435  ;  Shepherd  v.  Bevin,  9 
Gill.  32  ;   Holland  v.  Hensley,  4  Iowa  222  ;   i  Lead.  Cas.  Eq.  (3d  Amer.  Ed.)  32.;. 

^  See  also  Story  Eq.  Jur.,  ^  793d. 
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condition  or  circumstances  which  rendered  it  necessary  that  special 
provision  should  be  made  for  her  support.  It  is  not  doubted  that  the 
mother  had  the  right  to  make  a  greater  provision  for  defendant  than  for 
her  other  children.  And  if  her  intention  to  make  such  provision  had 
been  ftilly  carried  out  by  the  execution  and  delivery  to  defendant  of  a 
conveyance  of  the  property,  it  is  equally  well  settled  that  a  court  of 
equity  would  not  have  interfered  on  the  application  of  the  other  children 
to  set  such  conveyance  aside  on  the  ground  alone  that  it  was  not  sup- 
ported by  a  consideration.  But  as  the  deed  which  was  executed  did 
not  operate  as  a  conveyance  of  the  property  to  defendant,  and  as  the 
promise  to  make  the  conveyance  is  not  supported  by  either  a  valuable 
or  meritorious  consideration,  equity  will  not  interfere  or  lend  its  aid  to 
enforce  it.  In  the  case  of  Stewart  v.  Brand,'  which  is  greatly  relied 
upon  by  defendant,  the  defective  voluntary  conveyance  was  by  a  hus- 
band to  his  wife,  and  it  was  reformed  by  the  court  in  an  action  by  a 
third  party  against  the  husband.  The  holding  in  that  case  can  be  sus- 
tained on  the  ground  that  the  conveyance  was  a  provision  for  the  wife, 
and  the  rights  of  third  parties  had  attached,  although  the  ground  upon 
which  it  is  placed  is  not  stated  in  the  opinion.  We  think,  therefore, 
that  the  Circuit  Court  rightly  held  that  defendant  is  not  entitled  to  a 
judgment  quieting  the  title  to  the  property  in  her  or  reforming  the 
deed.  But  we  are  also  of  the  opinion  that  plaintiffs  are  entitled  to  judg- 
ment quieting  in  each  of  them  the  title  to  one-sixth  of  the  property. 

On  defendant's  appeal  the  judgment  will  be  affirmed.  On  plaintiff's 
appeal  it  will  be  reversed  and  the  cause  will  be  remanded,  with  direc- 
tions to  the  Circuit  Court  to  enter  a  judgment  in  harmony  with  this 
opinion ;  or,  if  defendants  so  elect,  such  judgment  will  be  entered  in 
this  court. 


CITIZENS'  NATIONAL    BANK    OF    ATTICA  v.  JUDY  et  al. 
In  the  Supreme  Court  of  Indiana,  March  24,   1896. 

\Reported  in  43  Northeastern  Reporter  259.] 

Appeal  from  Circuit  Court,  Warren  County,  J.  M.  Rabb,  Judge. 

Action  by  the  Citizens'  National  Bank  of  Attica,  Ind.,  against  Mel- 
ville A.  Judy  and  others.  From  the  judgment  in  favor  of  part  of  the 
defendants  on  cross-complaints  plaintiff  appeals.     Reversed  in  part. 

C.  V.  Mc Adams  for  appellant. 

J.  Frank  Hanley  for  appellees. 

Monks,  J.     Appellant  brought  this  action  to  foreclose  a  mortgage 

^23  Iowa  477. 
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given  it  by  appellee  Melville  A.  Judy.  Appellee  Elizabeth  Judy  filed 
a  cross-complaint  to  foreclose  a  mortgage  executed  to  her  by  said  Mel- 
ville A.  A[)pellee  the  Central  State  liank  of  West  Lebanon  filed  a 
cross-complaint,  asking  the  correction  of  a  mistake  in  a  mortgage  exe- 
cuted to  it  by  said  Melville  A.  Judy  and  for  a  foreclosure  of  the  same  as 
corrected.  After  issues  joined,  the  cause  was  tried  by  the  court,  and  by 
request  of  appellant  a  special  finding  of  facts  was  made,  and  four  con- 
clusions of  law  stated  thereon,  and  at  the  proper  time  appellant  excepted 
separately  and  severally  to  the  first,  second,  and  third  conclusions  of 
law.  Judgment  was  rendered  by  the  court  in  accordance  with  the  find- 
ing of  facts  and  conclusions  of  law.  Ajipellant  filed  a  motion  to  mod- 
ify the  judgment,  which  was  overruled.  The  errors  assigned  by  appel- 
lant and  not  waived  are  :  (i)  The  court  erred  in  each  of  its  conclusions 
of  law.  (2)  The  court  erred  in  overruling  appellant's  motion  to  modify 
the  decree  and  judgment. 

The  special  finding  and  conclusions  of  law,  so  far  as  necessary  to  the 
decision  of  the  questions  presented,  are  as  follows  :  "  (i)  That  on  the 
15th  day  of  September,  1890,  and  for  a  long  time  prior  thereto,  the  de- 
fendant Melville  A.  Judy  had  been,  and  was  then,  the  owner  in  fee  sim- 
ple of  the  following  described  real  estate,  situate  in  Warren  County, 
Ind.:  The  north  one-half  of  section  23,  the  north  quarter  of  section  24, 
the  east  one-half  of  the  southwest  quarter  of  section  24,  and  five  acres 
ofif  of  the  west  side  of  the  southwest  quarter  of  the  southeast  quarter  of 
section  24,  all  in  township  22  north,  of  range  9  west ;  also,  an  undi- 
vided interest  in  the  northwest  quarter  of  the  southwest  quarter  of  sec- 
tion 20,  in  township  22  north,  of  range  8  west.  (2)  That,  on  the  15th 
day  of  September,  1890,  the  defendant  Melville  A.  Judy  was  indebted 
to  the  defendant  the  Central  State  Bank  of  West  Lebanon,  Ind.,  in  the 
sum  of  $3,200,  evidenced  by  his  note,  then  past  due.  That,  on  said 
date,  said  Melville  A.  Judy  executed  to  the  Central  State  Bank  afore- 
said a  note  for  the  sum  of  $3,200,  to  become  due  ninety  days  thereafter, 
together  with  interest  thereon  at  8  per  cent,  after  maturity,  and  waiving 
relief  from  valuation  and  appraisement  laws,  and  providing  for  10  per 
cent,  attorney's  fees  ;  and,  in  consideration  thereof,  the  old  note  was 
delivered  to  him  and  the  time  of  payment  of  such  debt  thereby  ex- 
tended— said  new  note  being  the  note  sued  upon  by  the  cross-complain- 
ant the  Central  State  Bank  of  West  Lebanon,  Ind.  That,  on  the  14th 
day  of  November,  1890,  the  said  Melville  A.  Judy  was  indebted  to  the 
Central  State  Bank  of  West  I^ebanon,  Ind.,  in  the  further  sum  of 
$6,682.20,  evidenced  by  his  note  to  such  bank,  then  past  due.  That, 
on  said  date,  the  said  Melville  A.  Judy  executed  to  such  bank  his  prom- 
issory note  for  said  sum,  to  become  due  six  months  thereafter,  together 
with  8   per  cent,  interest   thereon   after  maturity,  and  providing  for  10 
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per  cent,  attorney's  fees,  waiving  relief  from  valuation  and  appraisement 
laws  ;  and,  in  consideration  of  execution  of  such  note,  the  said  old  note 
was  surrendered  by  such  bank,  and  the  time  for  payment  of  such  debt 
was  thereby  extended  for  a  period  of  six  months  from  said  November 
14,  1890 — said  new  note  being  the  second  note  sued  upon  in  this  case 
by  the  cross-complainant  the  Central  State  Bank  aforesaid.  That  there 
is  now  due  on  said  two  notes  sued  upon  by  the  Central  State  Bank  of 
West  Lebanon,  Ind.,  the  sum  of  $9,313.68,  principal  and  interest,  and 
the  sum  of  $931.36  attorney's  fees,  making  a  total  indebtedness  on  ac- 
count of  such  notes  in  the  sum  of  $10,245.04.  (3)  That,  on  the  17th 
day  of  November,  1890,  Frank  C.  Fleming,  the  acting  cashier  of  the 
Central  State  Bank  of  West  Lebanon,  Lid.,  prepared  a  real  estate  mort- 
gage, securing  the  payment  of  the  notes  sued  upon  in  this  cause  by  said 
bank  and  described  in  second  finding  of  the  court.  That,  on  said  date, 
said  cashier,  with  a  notary  public,  went  to  the  residence  of  the  defend- 
ant Melville  A.  Judy,  about  four  miles  in  the  country,  for  the  purpose 
of  having  such  mortgage  executed  by  said  defendant.  That,  on  arriv- 
ing there,  the  mortgage  was  tendered  to  said  defendant,  and  he  was  re- 
quested by  such  cashier  to  execute  the  same  for  the  purpose  of  securing 
said  notes.  That,  after  said  defendant  had  read  and  examined  such 
mortgage,  he  duly  executed  the  same  before  such  notary  and  delivered 
it  to  said  cashier.  That  such  mortgage  contains  a  description  of  the 
following  described  real  estate,  situate  in  Warren  County,  Ind, :  The 
northwest  quarter  and  the  west  one-half  of  the  northeast  quarter  of  sec- 
tion 23  ;  also,  the  east  one-half  of  the  northwest  quarter  and  the  south- 
west quarter  of  the  southwest  quarter  of  section  24,  all  in  township  22 
north,  of  range  9  west.  The  court  further  finds  that  such  mortgage  was 
duly  recorded  in  the  recorder's  office  of  Warren  County,  Lid.,  on  De- 
cember 9  1890.  The  court  further  finds  that  there  was  no  agreement 
between  the  Central  State  Bank  of  West  Lebanon,  Ind.,  and  the  de- 
fendant Melville  A.  Judy  that  a  mortgage  should  be  given  by  him  on 
his  real  estate  to  secure  the  notes  sued  upon  by  such  bank  prior  to  the 
execution  of  such  mortgage.  That  at  the  time  such  mortgage  was  exe- 
cuted there  was  no  agreement  between  said  bank  and  said  Judy  as  to 
what  lands  should  be  embraced  in  such  mortgage  ;  and  that  at  no  time 
prior  to  the  execution  of  such  mortgage,  nor  at  any  time,  was  anything 
said  by  the  cashier  of  said  bank  or  said  Judy  as  to  what  lands  should  be 
embraced  in  such  mortgage.  That  the  cashier  of  said  bank,  when  he 
drafted  such  mortgage,  intended  to  embrace  therein  all  the  lands  then 
owned  by  defendant  Judy,  and  above  set  forth  in  the  first  finding  of  the 
court ;  and  that  the  officers  of  said  bank  supposed  and  understood  that 
the  mortgage  so  executed  did  embrace  all  such  lands  until  in  January, 
1893,  when  they  learned  that  a  mistake  had  been  made  therein.     That 
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the  defendant  Judy,  at  the  time  he  executed  such  mortgage,  supposed 
the  same  contained  a  description  of  all  the  real  estate  as  above  set  forth 
in  the  first  finding  of  the  court,  and  that  the  defendant  Judy  intended  to 
embrace  and  include  and  describe  all  of  said  lands  in  such  mortgage. 
....  (5)  That  on  December  21,  1S92,  the  defendant  Melville  A. 
Judy  was  indebted  to  the  Citizens'  National  liank  of  Attica,  Ind.,  for 
money  borrowed,  in  the  sum  of  more  than  $5,000,  evidenced  by  his 
note  therefor,  then  past  due.  That  such  debt  had  been  in  existence  for 
a  period  prior  to  September  15,  1890,  and  had  been  renewed  from  time 
to  time  by  the  payment  of  interest  and  the  execution  of  new  notes. 
That  on  said  December  21,  1892,  the  defendant  Melville  A.  Judy  exe- 
cuted to  the  plaintiff  his  note  for  the  sum  of  $4,500,  to  become  due  in  six 
months  thereafter,  with  8  percent,  interest  thereon  after  maturity  and  10 
per  cent,  attorney's  fees,  and  waiving  relief  from  valuation  or  appraisement 
laws.  That,  in  consideration  of  the  extension  of  the  time  for  the  pay- 
ment of  that  portion  of  such  debt  evidenced  by  such  new  note,  the  de- 
fendant Melville  A.  Judy  on  said  date  paid  to  the  plaintiff  the  residue  of 
such  old  debt  then  due,  and  executed  and  delivered  to  the  plaintiff,  for 
the  purpose  of  securing  such  note  of  $4,500  then  made,  a  mortgage  on 
the  following  described  real  estate,  situate  in  Warren  County,  Ind.  : 
The  east  one-half  of  the  northeast  quarter  of  section  23;  the  northwest 
quarter  and  the  east  half  of  the  southwest  quarter  ;  and  five  acres  off  of 
the  west  side  of  the  southwest  quarter  of  ihe  southeast  quarter  of  section 
24  ;  all  in  township  22  north,  of  range  9  west.  Also  his  interest  in  the 
novthwest  quarter  of  the  southwest  quarter  of  section  20  in  township  22 
north  of  range  8  west.  That  such  mortgage  was  duly  recorded  in  the 
office  of  the  county  recorder  of  Warren  County  on  December  21,  1892. 
That  the  renewal  note  so  executed  on  December  21,  1892,  for  $4,500, 
is  the  note  sued  upon  by  the  plaintiff  in  this  cause,  and  that  there  is  now 
due  and  unpaid  on  the  same  the  sum  of  $4,782,  principal  and  interest, 
and  the  further  sum  of  $478  attorney's  fees,  making  a  total  indebted- 
ness now  due  on  such  note  of  $5,260.  (6)  That  the  Central  State 
Bank  of  West  Lebanon,  Ind.,  in  January,  1893,  acquired  notice  and 
knowledge  of  the  execution  and  delivery  by  Melville  A.  Judy  to  the 
plaintiff  of  the  mortgage  sued  upon  by  the  plaintiff  in  this  cause.  That 
said  defendant  the  Central  State  Bank  did  not  at  any  time  thereafter 
give  to  the  plaintiff  any  notice  that  it  claimed  to  have  a  mortgage  on 
all  the  real  estate  of  the  defendant  Judy,  and  did  not  at  any  time  take 
any  steps  to  correct  the  mistake  claimed   to  exist  in  its  mortgage  until 

It  filed  its  cross-complaint  in  this  cause  on  December  27,  1893 " 

Conclusions  of  law:  "  (i)  That  the  cross-complainant  the  Central 
State  Bank  of  West  Lebanon,  Ind.,  is  entitled  to  judgment  against  the 
defendant  Judy  for  the  sum  of  $10,245.04.     That  such  cross-complain- 
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ant  is  entitled,  as  against  the  plaintiff  and  all  the  defendants  excepting 
Elizabeth  Judy,  to  have  its  mortgage  corrected  and  reformed,  and  that 
the  lien  of  the  mortgage  of  said  cross-complainant,  when  reformed,  is 
the  first  and  prior  lien  upon  all  of  the  lands  described  in  the  first  find- 
ing of  the  court,  excepting  the  east  one-half  of  the  northeast  quarter  of 
section  23  and  the  west  one-half  of  the  northwest  quarter  and  the  east 
one-half  of  the  southwest  quarter  of  section  24,  all  in  township  22 
north,  of  range  9  west,  in  Warren  County,  Ind.,  and  that  such  cross- 
complainant  is  entitled  to  have  its  mortgage  foreclosed  as  corrected. 
....  (3)  That  the  plaintiff,  the  Citizens'  National  Bank  of  Attica, 
Ind.,  is  entitled  to  judgment  against  the  defendant  Melville  A.  Judy  for 
the  sum  of  $5,260.  That  the  lien  of  the  plaintiff's  mortgage  is  junior 
and  subsequent  to  the  lien  of  the  mortgages  executed  to  the  Central 
State  Bank  and  Elizabeth  Judy  upon  the  lands  therein  described,  after 
the  mortgage  to  the  Central  State  Bank  is  reformed.  That  the  plaintiff 
is  entitled  to  have  its  mortgage  foreclosed." 

It  is  settled  law  that,  when  it  appears  that,  by  the  mutual  mistake  of 
all  the  parties  to  a  mortgage  as  to  a  matter  of  fact,  the  instrument  does 
not  express  their  agreement,  a  court  of  equity  will  reform  the  instrument 
by  correcting  such  mistake.'  Such  mistake  may  not  only  be  corrected 
against  the  mortgagor,  but  against  subsequent  purchasers  with  notice  of 
the  facts,  and  against  judgment  creditors  of  the  mortgagor  or  such  pur- 
chasers with  notice.^  Appellant,  however,  insists  that,  if  it  was  a  pur- 
chaser with  notice  of  the  claims  of  the  appellee  bank,  yet  the  said  Cen- 
tral State  Bank  was  not  entitled  to  have  its  mortgage  corrected  and  re- 
formed, for  the  reason  that  it  was  given  for  a  pre-existing  debt.  The 
second  special  finding,  as  claimed  by  the  appellant,  shows  that  the 
mortgage  was  given  to  the  appellee  bank  to  secure  a  pre-existing  debt, 
and  for  no  other  consideration  whatever.  It  is  the  law  in  this  State 
that  a  pre-existing  debt  is  a  valid  consideration  for  a  mortgage  and  that 
such  mortgage  can  be  enforced.'     A  pre-existing  debt,  however,  is  not 

'  Parish  v.  Camplin,  139  Ind.  i,  37  N.  E.  607;  Walls  v.  State,  140  Ind.  16,38 
N.  E.  177;  Board  ?>.  Owens,  138  Ind.  183,  37  N.  E  602;  Easter  v.  Severin,  78 
Ind.  540;  Sparta  School  Tp.  v.  Mendell,  138  Ind.  188,  37  N.  E.  604;  Dutch  v. 
Boyd,  81  Ind.  146,  150,  and  cases  cited. 

^  White  V.  Wilson,  6  Blackf.  448,  and  authorities  cited;  Sample  v.  Rowe,  24 
Ind.  2o3.  215;  Busenbarke  v.  Ramey,  53  Ind.  499,  501;  Figart  z:  Halderman, 
75  Ind.  565,  56S;  Boyd  ?■.  Anderson,  102  Ind.  217,  220;  i  N.  E.  724  and  cases 
cited;  Shirk  v.  Thomas,  121  Ind.  147,  150,  151,  22  N.  E.  976;  Gillespie  7/.  Moon, 
2  Johns.  Ch.  585. 

^  Wert  V.  Naylor,  93  Ind  431,  433-435;  Louthain  v.  Miller,  85  Ind.  161,  163; 
Hewitt  V.  Powers.  84  Ind.  295,  297;  Babcock  t.  Jordan  24  Ind.  14;  Work  v. 
Brayton,  5  Ind.  396;  Shirk  v.  Thomas,  121  Ind.  147,  151,  22  N.  E.  976;  Jones, 
Chat.  Mort.  §  81,  and  cases  cited  in  note  5;   i  Cobbey,  Chat.  Mort.  §  126. 
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such  a  consideration  as  will  constitute  the  mortgagee  a  bona  fide  pur- 
chaser, in  the  sense  to  cut  off  prior  ecjuities ;  but  it  is  a  valuable  con- 
sideration, in  the  sense  that  it  will  support  a  mortgage  or  other  con- 
tract.* 

It  seems  clear  that  any  consideration  that  would  support  a  mortgage 
would  be  sufficient  to  entitle  the  mortgagee  to  maintain  an  action  to 
correct  a  mutual  mistake  in  the  same  against  the  mortgagor  and  those 
holding  under  him  as  purchasers  with  notice  and  their  judgment  credit- 
ors.^ In  Welton  v.  Tizzard,  supra,  the  court  held  that  a  mortgage 
given  to  secure  a  pre-existing  debt,  and  supported  by  no  new  consider- 
ation, could  be  corrected  as  against  the  mortgagor  and  subsequent 
judgment  creditors.  The  court,  by  Dillon,  J.,  said  :  "  The  plaintiff  is 
confessedly  first  in  point  of  tinie.  His  is  the  elder  right.  The  debtor, 
for  a  valid  consideration,  agreed  to  execute  a  mortgage  (for  the  deed  of 
trust  may,  for  the  purposes  of  this  suit  and  for  convenience  sake,  be  so 
called)  on  lands  which  he  owned,  not  on  lands  which  he  did  not  own  ; 
that  is,  he  agreed  and  undertook,  though  defectively  in  the  eyes  of  a 
court  of  law,  to  bind  these  lands  of  his,  to  set  them  apart  specifically, 
to  appropriate  them  to  the  plaintiff.  Now,  in  equity,  he  did  thus  bind, 
appropriate,  and  set  them  apart.  Therefore,  in  equity,  which  deems  as 
done  that  which  the  party  agreed  to  do,  the  plaintiff  has  not  only  a 
mortgage,  but  a  mortgage  on  the  right  land — on  the  land  intended.  In 
equity  the  plaintiff  did  not,  as  contended,  simply  attempt  to  get  a  lien, 
but  he  actually  secured  a  lien  on  the  parcels  designed  to  be  conveyed 
to  him,  and  not  a  lien  merely,  but  his  rights  were  such  that  he  would 
be  regarded  by  the  decisions  of  other  courts  in  the  light  of  a  purchaser.^ 
The  debtor  is  bound,  in  conscience,  to  correct  the  mistake.  His  obli- 
gation to  correct  was  such  an  equity  as  would  bind  his  heirs,  voluntary 
grantees,  or   purchasers  with   notice.     Such   are  the  plaintiff's  rights. 

Now,  the  defendant  is  subsequent   in  point  of  time He  conies 

in  under  the  debtor  ;  that  is,  under  one  who  in  conscience  is  bound, 
and  who  in  equity  would  be  compelled,  to  rectify  the  error  in  the  ante- 
cedent conveyance. '  Rhodes  v.  Outcalt,  supra,  was  an  action  brought 
by  a  mortgagee  against  the  mortgagor  and  a  subsequent  purchaser  with 
notice  to  correct  a  mistake  in  the  descriptive  part  of  a  mortgage  given 

'  Hewitt  V.  Powers,  supra;  Orb.  v.  Coapstick,  136  Ind.  313,  317,  36  N.  E. 
278;  Petry  v.  Ambrosher,  100  Ind.  510,  512-515,  and  cases  cited;  Tarkington  v. 
Purvis,  128  Ind.  182,  188,  25  N.  E.  879. 

'-'Welton  V.  Tizzard,  15  Iowa  495;  Rhodes  v.  Outcalt,  48  Mo.  367;  Brocking- 
-V.  Straat,  17  Mo.  App.  296,  304;  Partridge  v.  Smith,  2  Biss.  183,  187,  Fed.  Cas. 
No.  10,787;  Baker  v.  Pyatt,  108  Ind.  6t,  9  N.  E.  112;  15  Am.  &  Eng.  Eji£.  L§w 
681,  note  i;   i  Ping.  Chat.  Mort.  §  530. 

^Porter  v.  Green,  4  Iowa  571;  Seevers  v.  Delashmutt,  11  Iowa  174. 
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to  secure  a  pre- existing  debt,  and  the  court  held  that  such  mortgagee 
was  entitled  to  a  reformation  of  the  mortgage  against  the  mortgagor 
and  the  said  subsequent  purchaser  with  notice.  This  case  was  followed 
by  Brockling  v.  Straat,  supra.  In  Baker  t;.  Pyatt,  supra^  this  court  held 
that  equity  will  not  intervene  for  the  reformation  of  a  deed  which  is 
purely  voluntary ;  but  a  deed  by  a  father  to  a  son,  in  consideration  of 
services  already  rendered  and  love  and  affection,  may  be  reformed. 
The  court,  by  Zollars,  J.,  said  :  "  It  is  settled  that  equity  will  not  in- 
tervene for  the  reformation  of  a  deed  which  is  purely  voluntary,  resting 

upon  no  valuable   consideration  whatever On   the  other  hand, 

if  there  is  any  consideration,  no  difference  how  small,  supplemented  by 
the  consideration  of  love  and  affection,  a  mistake  in  a  deed  may  be  re- 
formed.' In  that  case  the  consideration  was  love  and  affection  and  one 
dollar.  It  was  said  :  '  Elizabeth  was  a  purchaser  for  a  valuable  con- 
sideration, and  mere  inadequacy  of  consideration  is  no  ground  for  with- 
holding relief  by  way  of  reforming  the  deed  thus  given  her.  What  she 
bought  and  what  her  vendor  intended  to  convey,  and  would,  but  for  the 
mistake,  have  conveyed.'  ....  Both  the  special  findings  of  facts  and 
the  evidence  show  that  the  services  rendered  by  appellee  to  his  father 
were  a  part  of  the  consideration  of  the  conveyance  to  him.  It  is  found 
that  the  services  were  not  rendered  by  appellee  with  a  view  to  any  par- 
ticular or  specified  compensation  at  all  other  than  that  the  father  might 

deem  proper The  father  recognized  the  fact  that  appellee  was 

entitled  to  some  compensation  for  his  services,  and  carried  that  recog- 
nition into  the  deed,  and  made  the  services  a  part  of  the  consideration 

for  the  conveyance There  was  a  mutual  mistake  of  the  parties, 

which  a  court  of  equity,  under  all  the  circumstances  of  the  case,  will 
correct." 

The  case  last  quoted  from  certainly  settles  the  proposition  that  a  pre- 
existing debt  is  sufficient  consideration  to  entitle  the  grantee  in  a  deed 
to  correct  a  mutual  mistake  in  the  same  as  against  the  grantor  and  those 
claiming  under  him  with  notice.  Comstock  v.  Coon  *  fully  sustains  the 
same  doctrine.  Yet  this  court  held,  in  Petry  v.  Ambrosher,  supra,  that 
a  person  who  receives  a  conveyance  of  real  estate  in  payment  of  a  pre- 
existing debt,  and  for  no  other  consideration,  is  not  a  bona  fide  pur- 
chaser for  a  valuable  consideration  in  such  sense  as  to  be  entitled  to 
defeat  a  vendor's  lien  for  the  purchase-money  of  the  land.  This  court, 
by  Elliott,  J.,  said  :  *'  A  precedent  debt  is  a  consideration  sufficient  to 
support  a  contract.'  It  is  not,  however,  such  a  consideration  as  will 
constitute  a  person  a  bona  fide  purchaser  with  rights  superior  to  the  un- 

'  Mason  v.  Moulden,  58  Ind.  i. 

■^  135  Ind.  640,  35  N.  E.  909. 

3  Boling  V.  Howell,  93  Ind.  329,  331;  Hewitt  v.  Powers,  84  Ind.  295. 
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paid  vendor  of  tlic  land."  In  Holing  v.  Howell,  supra^  this  court  said  : 
■"A  precedent  debt  is  unquestionably  a  valuable  consideration  for  a 
contract,  but  not  such  a  consideration  as  will  make  a  grantee  or  as- 
signee a  bona  fiile  purchaser   against  prior  equities As  agains.. 

one  who  has  no  prior  equity  a  precedent  debt  will  support  a  contract 
otherwise  valid.  The  cases  cited  settle  the  proposition  that  it  is  not 
necessary  that  one  be  a  bona  fide  purchaser,  in  such  sense  as  will  cutoff 
prior  equities,  in  order  to  entitle  him  to  successfully  prosecute  an  action 
to  correct  a  mutual  mistake  in  a  written  contract.  It  must  be  remem- 
bered that  appellee  bank  does  not  claim  to  be  a  bona  fide  purchaser  for 
a  valuable  consideration,  and  thus  seek  to  cut  off  the  prior  ecjuities  of 
any  one,  but  is  attempting  to  correct  an  alleged  mutual  mistake  in  a 
mortgage  as  against  a  mortgagor  and  a  subsequent  purchaser  with 
notice.  It  follows,  from  what  we  have  said  and  the  authorities  cited, 
that  the  pre-existing  debt  which  the  mortgage  to  appellee  bank  was 
given  to  secure  was  sufficient  consideration  to  entitle  said  appellee  to  a 
correction  of  I  he  alleged  mistake  in  said  mortgage  as  against  appellant, 
if  the  case  were  otherwise  made  out. 

The  next  objection  urged  by  appellant  is  stated  thus:  "It  is  no- 
where shown  in  the  findings  of  the  court  that  the  Central  State  Bank 
ever  demanded  a  correction  of  the  alleged  mistake  in  its  mortgage,  and 
that  such  demand  was  met  by  a  refusal.  It  is  necessary  in  such  suits 
to  allege  a  demand  for  and  a  refusal  to  correct  the  alleged  mistake.  It 
is  necessary  to  allege  these  things  in  the  bill."  Appellee  bank  was  not 
bound  to  demand  a  correction  or  reformation  of  the  mortgage  before 
filing  the  cross-complaint.  The  rule  is  that,  when  the  only  relief  sought 
is  the  reformation  of  deed  or  other  contract,  a  previous  demand  is  essen- 
tial, but  where,  in  addition  to  the  reformation,  a  recovery  is  demanded 
no  prior  demand  is  necessary.' 

Appellant  insists  that  the  delay  of  eleven  months,  as  shown  by  the 
sixth  special  finding,  from  the  time  the  Central  State  Bank  learned  of 
the  mistake  in  its  mortgage  until  it  filed  its  cross-complaint,  was  such 
laches  as  will  prevent  the  correction  of  the  mistake  in  said  mortgage  as 
against  appellant."  It  is  a  well-settled  principle  of  equity  jurisprudence 
that  "  equity  aids  the  vigilant,  not  those  who  slumber  on  their  rights."  ' 
Courts  of  equity  have  never  fixed  any  definite  or  specific  period  of  de- 
liay  that,  like  the  Statute   of  Limitations,  will  bar  the  right  to  equitable 

'  Walls  V.  State,  supra;  Sparta  School  Tp.  v,  Mendell,  138  Ind.  at  page  195, 
37  N.  E.  604;  Axtell  V.  Chase,  83  Ind.  546,  556;  Lucas  v.  Labertue,  88  Ind. 
277;  Thornt.  &  B.  Ann.  Ind.  Prac.  Code,  §  279. 

*  So  much  of  the  case  as  relates  to  this  question  should  be  considered  in  con- 
nection with  the  cases  JM/ra,  p.  397, discussing  the  question  of  laches. — Ed. 

3  I  Pom.  Eq.  Jut.,  §  418. 
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relief  from  fraud  or  mistake,  and  it  would  be  impossible  for  them  to  do 
so.  In  Petroleum  Co.  v.  Hurd,'  Lord  Selborne,  speaking  of  the  doc- 
trine of  laches,  said  :  "The  doctrine  of  laches  in  courts  of  equity  is 
not  an  arbitrary  or  a  technical  doctrine.  Where  it  would  be  practically 
unjust  to  give  a  remedy,  either  because  the  party  has,  by  his  conduct, 
done  that  which  might  fairly  be  regarded  as  equivalent  to  a  waiver  of  it, 
or  where,  by  his  conduct  and  neglect,  he  has,  perhaps,  not  waiving  that 
remedy,  yet  put  the  other  party  in  a  situation  in  which  it  would  not  be 
reasonable  to  place  him  if  the  remedy  were  afterward  to  be  asserted,  in 
either  of  these  cases  lapse  of  time  is  most  material.  But  in  every  case, 
if  an  agreement  against  relief  which  otherwise  would  be  just  is  founded 
upon  mere  delay,  that  delay,  of  course,  not  amounting  to  a  bar  by  any 
Statute  of  Limitations,  the  validity  of  that  defense  must  be  tried  upon 
principles  substantially  equitable.  Two  circumstances,  always  impor- 
tant in  such  cases,  are  the  length  of  the  delay  and  the  nature  of  the  acts 
done  during  the  interval  which  might  affect  either  party  and  cause  a 
balance  of  justice  or  injustice  in  taking  one  course  or  the  other."  It  is 
evident,  therefore,  that  what  would  be  fatal  laches  in  one  case  would  not 
bar  a  recovery  in  another.  In  this  case  the  rights  of  no  innocent  third 
parties  have  intervened.  Ai)pellant,  as  stated  in  the  eleventh  finding, 
took  its  mortgage  with  notice  of  the  claims  of  appellee  bank,  and  if,  by 
accepting  the  mortgage  and  extending  the  time  on  its  debt,  its  hands 
were  tied,  the  same  was  done  with  full  knowledge  of  the  claims  of  ap- 
pellee bank,  and  it  has  no  just  grounds  of  complaint.  Besides,  the  ap- 
pellee bank  did  not  learn  of  the  alleged  mistake  until  long  after  appel- 
lant took  said  mortgage.  The  relative  position  of  the  parties  has  not 
changed  during  the  interval  between  the  time  appellee  bank  learned  of 
the  alleged  mistake  in  its  mortgage  and  the  filing  of  its  cross-complaint. 
No  right  of  appellant  has  been  injuriously  affected  by  the  delay.  We  do 
not  think  the  appellee  bank  has  been  guilty  of  such  laches  in  this  case 
as  will  deprive  it  of  its  right  to  a  reformation  of  said  mortgage  if  it  is 
otherwise  entitled  thereto. 

P'or  the  reasons  given  the  cause  must  be  reversed. 

On  account  of  the  discrepancies  between  the  descriptions  of  the  real 
estate  in  the  cross-complaint  and  special  finding  and  in  the  final  decree, 
we  think  justice  will  best  be  done  by  ordering  a  new  trial  of  said  cause. 
The  judgment  is  therefore  reversed,  with  instructions  to  grant  a  new 
trial  of  said  cause  as  to  all  the  parties  except  Elizabeth  Judy,  and  the 
judgment  in  her  favor  is  affirmed.' 

McCabe,  J.,  took  no  part  in  the  decision  of  this  cause. 

'L.  R.  5  P.  C.  221. 

*  A  portion  of  the  opinion  has  been  omitted. — Ed. 
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CLARA  S.  BULLOCK  v.  WILLIAM  H.  WHIP?  et  al. 

In  the  Supreme  Court  of  Rhode  Island,  December  io,  1885. 

[Reported  in  15  Rhode  Island  Reports  195.] 

Bill  in  equity  to  reform  a  mortgage.     On  demurrer  to  the  bill. 

The  circumstances  in  which  this  suit  was  brought  are  stated  in  the 
opinion  of  the  court. 

Charles  A.  Wilson  and  Thomas  A.  Jenckes  in  support  of  the  de- 
murrer. 

Ja?nes  Tillifighast,  contra. 

December  10,  1885.  Stiness,  J.  The  complainant,  in  September, 
1875,  loaned  thirteen  hundred  dollars  to  William  H.  Whipp,  and  re- 
ceived his  note  for  that  amount,  together  with  a  paper  purporting  to  be 
a  mortgage  of  certain  real  estate,  as  security  for  the  note.  This  paper, 
in  the  ordinary  form  of  mortgage,  duly  signed,  acknowledged,  and  re- 
corded, did  not  bear  the  seals  of  Whipp  and  his  wife.  In  August,  1884, 
the  respondent,  Peck,  attached  all  the  right,  title,  and  interest  of 
Whipp  in  said  real  estate,  which  he  subsequently  purchased  under  a 
sale  by  the  sheriff.  The  complainant  now  prays  for  a  reformation  of 
the  mortgage  by  affixing  the  seals,  on  the  ground  that  they  were  omit- 
ted by  accident  and  mistake,  charging  that  Peck  had  actual  notice  of 
the  mortgage.  Peck  demurs  to  the  bill,  raising  the  question  whether 
the  complainant  is  entitled  in  equity  to  hold  a  lien  or  claim  upon  the 
estate,  and  to  have  the  same  perfected,  in  preference  to  an  attaching 
creditor  who  has  actual  notice  of  the  claim. 

U^nder  our  statute,  conveyances  of  land  must  be  sealed,  as  well  as 
signed,  acknowledged,  delivered,  and  recorded.  The  respondent  con- 
tends that  an  instrument  lacking  either  one  of  these  requisites  is  void, 
and,  therefore,  that  it  cannot  be  reformed  ;  hence,  that  the  instrument 
before  us  is  not  a  legal  mortgage,  but,  at  most,  only  an  agreement 
to  give  a  mortgage,  which,  though  good  as  between  the  parties,  is 
not  good  and  not  enforcible  against  third  parties,  whether  creditors  or 
others. 

It  is  well  settled  that  a  person  who  takes  a  conveyance,  with  notice 
of  a  prior  unrecorded  transfer,  takes  it  subject  to  such  transfer.  A  man, 
knowing  that  another  has  paid  money  for  the  deed  or  mortgage  of  an 
estate,  cannot,  by  procuring  another  deed  and  getting  it  first  recorded, 
defeat  the  title  of  the  prior  grantee.  Nor  can  a  man  stand  by  and  see 
another  part  with  his  money  upon  the  faith  of  a  conveyance,  and  then, 
taking  advantage  of  some  defect  known  to  him,  claim  that,  under  a  sub- 
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sequent  conveyance,  he  has  acquired  a  title  superior  in  equity  to  that 
of  the  first  purchaser.  This  is  the  law,  even  in  the  case  of  a  purchaser 
for  value.  His  title  is  affected  by  the  notice  which  he  has  of  the  prior 
equitable  title.  The  reason  for  this  is  forcibly  stated  in  Hart  ef  al.  v. 
Farmers'  &  Mechanics'  Bank.'  Judge  Redfield  says  :  "  Where  a  party 
proposes  to  take  advantage  of  the  literal  application  of  the  provisions 
of  the  registry  system  to  perpetrate  a  fraud,  by  levying  upon  the  land 
or  purchasing  it,  after  he  has  knowledge  of  an  unregistered  deed,  the 
law  interferes,  by  mere  construction,  and  engrafts  an  exception  not 
named  in  the  statute,  but  which  it  is  necessary  to  imply,  in  order  to 
defeat  the  fraudulent  use  of  the  provisions  of  the  statute,  which  it  is 
always  safe  to  presume  that  the  legislature  did  not  intend."  We  think 
that  this  principle  is  decisive  of  the  question  raised  by  the  demurrer. 
Thus,  in  Graves  v.  Graves,'^  an  assignment  of  an  equity  of  redemption 
was  not  acknowledged,  and  therefore,  though  -ecorded,  was  not  con- 
structive notice  to  the  plaintifl',  an  attaching  creditor ;  but  a  new  trial 
was  granted  to  enable  the  defendant  to  prove  actual  notice  to  the  plain- 
tiff prior  to  his  attachment. 

The  case  of  Lebanon  Savings  Bank  v.  HoUenbeck  ^  is  precisely  like 
the  one  before  us.  The  court  held  that  an  unsealed  mortgage  could  be 
reformed  and  enforced  as  against  a  subsequent  mortgagee,  and  also 
against  judgment  lien-holders  who  were  chargeable  with  notice  of  the 
plaintiff's  equities  in  the  premises.  The  respondent  refers  us  to  several 
cases  in  Ohio,  in  which  it  is  held  that,  under  the  registry  law  of  that 
State,  a  mortgage  which  is  not  duly  executed  and  delivered  for  record 
has  no  validity,  either  in  law  or  equity,  against  a  judgment  lien.  But  in 
White  V.  Denman,*  the  court  says  after  reviewing  cases  upon  this  point : 
"  If  the  question  involved  here  had  not  been  deterniined  by  adjudica- 
tion in  this  State,  and  affirmed  and  adhered  to  for  a  number  of  years,  a 
majority  of  this  court  would  feel  constrained  to  take  a  different  view  of 
it."  In  Pratt  v.  Clemens  '  no  reference  is  made  to  notice,  and  the 
•opinion  rests  solely  upon  White  v.  Denman."  In  Goodman  v.  Ran- 
dall,' also  cited  by  respondent,  the  paper  was  not  signed,  and  was, 
therefore,  within  the  Statute  of  Frauds.  Moreover,  the  contracting 
party,  who  should  be  required  to  reform  the  mortgage,  was  not  before 
the  court.  W"e  do  not  think  the  authorities  support  the  respondent's 
claim.  Whether  the  instrument  be  treated  as  an  agreement  for  a  mort- 
gage, or  a  mortgage  defectively  executed,  the  complainant  has  under  it 
an  equitable  claim  upon  the  property,  if  the  respondent,  as  is  admitted 
by  the  demurrer,  had  knowledge  of  the  fact  before  he  took  his  title.    As 

'33Vt.  252.  ^6  Gray  391.  ^29  Minn.  322. 

*  I  Ohio  St.  no.  ^4  W.  Va.  443.  '  16  Ohio  59. 

'44  Conn.  321. 


444  SEALEY  V.  biii:mblp:.  [chap.  i. 

against  the  debtor,  the  complainant  might  have  the  mortgage  reformed 
by  affixing  the  seal.'     An  attaching  creditor  with  notice  has  no  greater 
rights  than  the  debtor.' 
Demurrer  overruled. 


MOORE  T.  SEALEY  v.  GILBERT  BRUMBLE  and  JOEL 

BRITT. 

In  the  Supreme  Court  of    North  Carolina,  June  Term,    1862, 

^Reported  in  6  yones  295.] 

Cause  removed  from  the  Court  of  Equity  of  Robeson  County. 

One  Isham  Cox  conveyed  to  defendant,  Gilbert  Brumble,  the  tract 
described  in  the  plat  annexed,'  A,  B,  C,  D  ;  also,  another  tract  adjoin- 
ing Gilbert  Brumble,  who  sold  and  conveyed  to  one  Ward  a  part  of  the 
first-mentioned  tract  purporting  to  be  100  acres,  by  metes  and  bounds, 
as  follows  :  "  First  survey  containing  100  acres,  beginning  at  a  pine, 
in  a  meadow,  about  300  yards  south  of  Long  Branch  (A),  running  south 
29  degrees,  east  179  poles,  to  a  stake,  two  sweet  bays  and  two  water 
oaks  m  the  edge  of  the  ten-mile  swamp  (B).  Then  north  to  the  hill  of 
the  long  branch  (E);  then  the  various  courses  of  the  hill  of  the  long 
branch,  to  the  upper  line  (F);  thence  to  the  beginning,  containing  100 
acres,  be  the  same  more  or  less.  The  plaintiffs  allege  that  the  course  of  the 
second  line,  B,  E,  is  a  mistake  in  the  draughtsman,  and  should  have  been 
N.  61  E.  to  the  hill  of  the  long  branch,  which  would  have  carried  it  to  (G). 
The  proofs  show  that  in  the  original  deed  from  Cox  to  Brumble,  such 
was  the  course,  and  that  by  that  course  the  hill  of  long  branch  was 
passed  at  (G);  that  by  running  from  B  to  G  100  acres  would  be  em- 
braced, but  that  by  going  to  E  only  about  50  would  be  the  amount ; 
that  Brumble  had,  for  many  years,  recognized  B,  G,  as  the  line,  and  the 
area  B,  G,  E,  had  been  claimed  by  Ward,  and  those  claiming  under  him 
down  to  the  plaintiff,  Sealey,  whose  deeds  all  followed  the  one  above" 
described.  Brumble  sold  all  the  lands  contained  in  his  deeds  from  Cox, 
embracing  the  whole  area.  A,  B,  C,  D,  to  the  defendant,  Joel  Britt,  not 
at  all  noticing  the  part  he  had  conveyed  to  Ward. 

The  deed  from  Brumble  to  Ward  omits  the  words  of  inheritance,  nec- 
essary to  convey  a  fee  simple,  which  the  plaintiff  also  says  was  a  mis- 
take, and  prays  to  have  that  rectified. 

The  plaintiff  alleges  that  he  came  in   for  a  valuable  consideration, 

'See  Springfield  Sav.  Bank  v.  Springfield  Cong.  Society,  127  Mass.  516. 

'  Greene  v.  Haskell,  5  R.  I.  447. 

^  The  diagram  has  been  omitted.  —  Ed. 
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under  Ward  by  a  line  of  conveyances,  describing  the  land  in  the  same 
mistaken  terms  as  afe  embraced  in  the  deed  to  Ward. 

The  prayer  is  that  the  mistake  be  corrected  by  the  insertion  of  the 
proper  course  from  the  second  corner ;  also,  that  the  deed  may  be  cor- 
rected as  to  the  words  of  inheritance,  and  for  general  relief 

Brumble  denies  that  the  mistake  exists  as  to  the  course  of  the  second 
line,  but  as  to  the  omission  of  the  word  heirs  he  admits  the  mistake, 
and  avers  his  willingness  at  all  times  to  have  corrected  it. 

Britt  insists  in  his  answer  that  he  was  a  purchaser  of  both  these  tracts 
of  land  at  a  full  price  without  notice,  and  there  is  no  proof  filed  that  he 
did  have  notice  of  the  equity  of  plaintiff. 

The  cause  was  heard  on  bill,  answers,  proofs,  and  exhibits. 

Leitch  and  M.  B.  Smith  for  the  plaintiff. 

Shepherd  for  the  defendant. 

Pearson,  C.J.  Britt  is  a  purchaser  for  valuable  consideration  with- 
out notice  of  the  alleged  mistake.  He  paid  the  price  and  took  a  deed 
for  the  whole  tract  of  200  acres,  according  to  the  original  boundaries, 
with  a  warranty  as  to  the  whole  tract ;  so  it  is  hard  on  him  to  be 
obliged  to  give  up  the  part  actually  covered  by  the  deed  under  which 
plaintiff  claims,  and  fall  back  on  the  warranty.  In  respect  to  the  part 
which  the  plaintiff  alleges  ought  to  be  included  because  of  a  mistake,  he 
may  well  take  the  benefit  of  the  maxim,  "  when  the  equities  are  equal 
the  law  must  prevail."     The  bill  must  therefore  be  dismissed  as  to  him. 

Brumble,  by  his  answer,  makes  an  issue  on  the  allegation  of  a  mis- 
take in  respect  to  the  boundary.  But  as  the  title  has  passed  out  of  him, 
and  vested  in  Britt,  we  are  relieved  from  the  necessity  of  deciding  this 
issue,  because,  in  reference  to  the  title,  any  correction  or  deed  which  he 
might  be  required  now  to  make,  would  be  inoperative  and  of  no  effect, 
and  the  bill  is  not  framed  with  a  view  to  any  ulterior  remedy  for  breach 
of  warranty.  There  is  no  allegation  that  the  deed  under  which  plaintiff 
claims  contains  a  warranty,  and  of  course  no  secondary  relief  in  aid  of  a 
resort  to  an  action  at  law  on  a  warranty,  if  one  had  been  made,  can  be 
decreed.  The  bill  must,  therefore,  be  dismissed  as  to  this  defendant ; 
also,  so  far  as  it  relates  to  the  mistake  alleged  in  respect  to  the 
boundary. 

The  mistake  by  reason  of  the  omission  of  words  of  inheritance  being 
admitted,  the  plaintiff  is  of  course  entitled  to  a  decree  against  the  de- 
fendant Brumble,  to  have  the  deed  corrected,  and,  as  he  admits  the 
mistake,  and  avers  a  willingness  at  all  times  to  have  corrected  it,  the 
plaintiff  would  have  been  required  to  pay  the  costs  according  to  the 
course  of  this  court,  but  the  conduct  of  the  defendant,  Brumble,  in  sell- 
ing and  receiving  pay  for  the  same  land  twice,  which  he  certainly  did, 
as  to  the  part  of  the  land  not  drawn,  in  question,  by  the  alleged  mis- 
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take,  and  his  avoiding  the  question  in  reference  to  the  mistake  as  to  the 
boundary,  by  the  transfer  of  the  title  to  his  co-defendant,  takes  from 
him  all  right  to  claim  costs. 

As  the  decree  dismisses  the  bill  so  far  as  the  defendant  Britt  is  con- 
cerned, and  also  as  to  the  defendant  Brumble,  except  as  to  the  mistake 
in  respect  to  the  words  of  inheritance  the  objection  taken,  on  the  hear- 
ing, on  the  ground  of  multifariousness  is  avoided. 

Indeed,  after  the  expense  and  delay  of  preparing  a  case  for  hearing 
has  been  incurred  and  taken  place,  the  court  would  not  be  inclined  to 
put  the  case  off  on  a  ground  which  does  not  affect  the  merits  of  the 
controversy. 

The  bill  vvill  be  dismissed  as  to  Britt,  with  costs,  and  will  be  dis- 
missed as  to  Brumble,  so  far  as  it  relates  to  the  alleged  mistake  in  re- 
spect to  boundary,  without  costs ;  and  there  will  be  a  decree  without 
costs  against  the  defendant  Brumble,  for  the  execution  of  a  deed  with 
words  proper  to  pass  a  fee  simple  estate,  so  as  to  correct  the  mistake  in 
that  particular. 

/Vr  Curiam.     Decree  accordingly. 


CxRAY  V.  SUPREME  LODGE,  KNIGHTS  OF  HONOR. 

In  the  Supreme  Court  of  Judicature  of  Indiana,  November 

Term,   1888. 

[Reported  in  118  Indiana  Reports  293.] 

From  the  Marion  Superior  Court. 

A.  F.  Denny  for  appellant. 

W.  D.  Bynum  and  A.  T.  Beck  for  appellee. 

Olds,  J.  This  is  an  action  by  the  appellant  against  the  appellee  on 
a  benefit  certificate  issued  by  the  appellee  to  Columbus  V.  Gray,  the 
husband  of  appellant,  in  his  lifetime,  in  which  certificate  the  appellant 
is  named  as  the  beneficiary,  for  the  sum  of  two  thousand  dollars,  to  be 
paid  upon  the  death  of  said  Columbus  V.  Gray  out  of  the  widows'  and 
orphans'  funds  of  said  association,  the  appellee. 

The  complaint  is  in  the  usual  form,  and  no  question  is  presented 
upon  the  complaint.  The  appellee  answered  in  two  paragraphs.  Ap- 
pellant demurred  separately  to  each  paragraph  for  want  of  facts ;  the 
demurrers  were  overruled,  and  appellant  excepted  and  assigns  error. 

Appellant  filed  a  reply  in  two  paragraphs,  and  a  demurrer  was  filed 
and  sustained  as  to  the  second  paragraph,  which  ruling  is  also  assigned 
as  error. 

The  first  paragraph  of  the  answer  alleges  a  mutual  mistake  in  the 
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issuing  of  the  policy,  whereby  it  was  issued  for  $2,000  instead  of 
$1,000,  and  it  is  contended  that  the  allegations  are  insufificient,  and  that 
it  is  not  such  a  mistake  as  can  be  corrected.' 

It  is  urged  that  the  policy  can  not  be  corrected  as  against  the  appel- 
lant, the  beneficiary  named  in  the  policy ;  that  she  occupies  the  posi- 
tion of  an  innocent  purchaser  for  value  ;  that  the  husband,  in  procur- 
ing the  certificate  to  be  issued  in  her  favor  and  for  her  benefit,  did  so 
in  discharge  of  an  obligation  to  provide  for  his  wife,  and  that  she  has 
an  interest  in  the  policy  from  the  date  it  issues  ;  that  she  is  a  party  to 
the  contract,  and  that  it  cannot  be  corrected  without  alleging  and 
proving  that  she  was  cognizant  of  the  mistake.  We  do  not  think  this 
theory  can  be  upheld.  Even  if  it  be  admitted  that  she  is  a  party  to 
the  contract  and  has  an  interest  in  it  from  the  time  the  certificate  was 
issued,  yet  the  decedent,  the  husband,  acted  for  her  and  as  her  agent, 
to  a  certain  extent,  in  making  the  contract,  and  a  mistake  can  as  well 
be  corrected  against  her  as  against  the  principal  in  any  other  contract 
made  by  an  agent.  It  could  not  be  contended,  we  think,  if  the  hus- 
band in  dealing  with  another  person  had  owing  to  him  one  hundred 
dollars,  and  by  mistake  took  the  person's  note  for  two  hundred  dollars, 
and  afterward  gave  the  note  to  his  wife,  that  the  mistake  could  not  be 
corrected ;  or  that,  if  in  the  settlement  the  note  had  been,  by  the  direc- 
tion of  the  husband,  made  payable  to  the  wife,  the  mistake  could  not 
be  corrected.  The  case  of  Roszell  v.  Roszell,  supra^  supports  this  doc- 
trine, and  we  think  any  other  rule  would  be  unjust  and  inequitable. 
The  demurrer  was  properly  overruled  to  this  paragraph. 

There  is  no  error  in  the  record  for  which  the  judgment  should  be  re- 
versed. 

Judgment  affirmed,  with  costs. 

'  The  allegations  contained  in  the  answer  have  been  omitted,  and  only  so 
much  of  the  opinion  is  given  as  relates  to  the  question  of  purchase  for  value 
without  notice. — Ed. 


Chapter  I. — Mistake  (contixued). 
Section  VIII. — Election  of  Remedies. 


ALGERNON  S.  WASHBURN  u.  GREAT  WESTERN  INSUR- 
ANCE COMPANY. 

In  the  Supreme    Judicial  Court  of  Massachusetts,  November, 

1873- 

[Reported  in  \i^  Massachusetts  Reports  175.] 

Gray,  CJ.  This  is  a  bill  in  equity,  filed  December  28,  1868,  to  re- 
form a  policy  of  marine  insurance  (obtained  upon  a  ship  by  Alexander 
H.  Howard  in  behalf  of  the  plaintiff)  by  striking  out  a  printed  clause  of 
warranty,  "not  to  load  more  than  her  registered  tonnage  with  coal"  or 
certain  other  articles,  as  having  been  left  standing  by  mistake,  contrary 
to  the  express  agreement  of  the  parties,  and  without  the  knowledge  of 
the  plaintiff  or  his  agent.  The  defendants,  on  July  13,  1869,  fi'^<^  '^^ 
answer  to  the  bill,  alleging  the  policy  was  in  exact  conformity  with  the 
understanding  and  agreement  of  the  parties. 

At  October  term,  1869,  the  plaintiff  brought  an  action  at  law  in  the 
name  of  Howard  upon  the  policy  as  issued,  alleging  that  he  had  com- 
plied with  the  warranty  ;  to  which  the  defendants  answered,  admitting 
the  contract  to  be  as  then  alleged,  but  denying  such  compliance  ;  and 
the  case  was  continued  from  term  to  term  until  April  term,  187 1,  when 
a  trial  was  had  and  a  verdict  returned  for  the  defendants,  and  excep- 
tions were  taken,  which  were  argued  before  the  full  court  in  March, 
1872,  and  overruled.' 

In  April,  1873,  no  replication  having  been  filed  in  the  suit  in  equity, 
the  defendants,  by  leave  of  court,  filed  a  supplemental  answer,  setting 
up  the  proceedings  in  the  action  at  law,  and  moved  to  dismiss  the  bill. 
The  plaintiff  admitted  the  truth  of  the  facts  thus  stated,  and  the  ques- 
tion of  their  effect,  without  regard  to  the  manner  in  which  they  were 
pleaded,  was  reserved  for  the  determination  of  the  full  court. 

We  are  of  opinion  that  the  plaintiff,  by  bringing  an  action  at  law  upon 
the  policy  in  its  original  form,  and  prosecuting  that  action  to  trial,  ver- 

'  See  Howard  v.  Great  Western  Insurance  Co.,  109  Mass.  384. 
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diet  and  judgment  upon  the  issue  whether  he  had  complied  with  the 
warranty  contained  therein,  conclusively  elected  to  consider  it  as  ex- 
pressing the  true  contract  between  himself  and  the  insurance  company, 
and  to  abandon  any  attempt  to  have  it  reformed  in  equity.  His  bill 
does  not  assert  an  equitable  right  which,  although  it  could  not  have 
been  secured  to  him  in  the  action  at  law,  might  coexist  with  the  right  as- 
serted by  him  in  that  action,  but  proceeds  on  grounds  wholly  incon- 
sistent with  those  maintained  by  him  in  the  action  at  law,  and  seeks  to 
show  that  his  contract  with  the  defendants  was  essentially  different 
from  that  which  he  alleged,  and  submitted  to  the  final  judgment  of  the 
court  in  that  action.  If  the  actual  contract  was  as  alleged  in  the  bill  in 
equity,  the  issue  tried  at  law  was  but  a  moot  question,  having  no  bear- 
ing upon  the  rights  of  the  parties. 

The  case  falls  within  the  principle  of  the  decision  in  Sanger  v.  Wood.' 
There  the  plaintiffs  sued  the  defendant  at  law  upon  a  contract,  and  ob- 
tained a  verdict  and  judgment  for  the  amount  claimed,  and  then  filed  a 
bill  to  rescind  the  contract  upon  the  ground  of  fraudulent  acts  of  the 
defendant  at  the  time  it  was  made.  But,  as  it  appeared  that  these  acts 
were  known  to  the  plaintiffs  some  days  before  the  trial  of  the  action  at 
law,  it  was  held  that,  by  going  to  trial  and  judgment  therein,  they  had 
made  a  conclusive  election  of  remedy,  and  had  waived  any  right  to 
rescind  the  contract  in  equity  ;  and  Chancellor  Kent  said  :  "  The  suit 
at  law,  and  the  action  here,  are  inconsistent  with  each  other,  since  the 
one  affirms  and  the  other  seeks  to  disaflSrm  the  contract  in  question." 
*'  Any  decisive  act  of  the  party,  with  knowledge  of  his  rights  and  of  the 
fact,  determines  his  election,  in  the  case  of  conflicting  and  inconsistent 
remedies."^  See  also  Thwing  v.  Great  Western  Ins.  Co.'  and  Conni- 
han  V.  Thompson.* 

6".  Bartlett  for  the  plaintiff. 

C.  M.  Reed  for  the  defendants. 

Bill  dismissed. 

'  3  Johns.  Ch.  416. 

"  It  has  been  argued  that  the  defendant,  being  aware  of  the  facts  of  the  case 
in  the  lifetime  of  Sir  Henry  Englefield,  has,  by  his  silence,  and  by  being  a  party 
to  the  application  to  parliament,  confirmed  the  title  of  the  plaintiffs.  In  equity 
it  is  considered,  as  good  sense  requires  it  should  be,  that  no  man  can  be  held 
by  any  act  of  his  to  confirm  a  title,  unless  he  was  fully  aware  at  the  time,  not 
only  of  the  fact  upon  which  the  defect  of  title  depends,  but  of  the  consequence 
in  point  of  law  ;  and  here  there  is  no  proof  that  the  defendant,  at  the  time  of 
the  acts  referred  to,  was  aware  of  the  law  on  the  subject,  nor  was  it  even  alleged 
in  argument. — Sir  John  Leach,  M.R.,  Cockerell  v.  Cholmeley,  i  R.  &  M. 
418,  425. — Ed. 

^  III  Mass.  93,  no. 

*  lb.  270,  272. 
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GEORGE  P.   STEINBACH,  Aitki-lant,  v.  THE  RELIEF  FIRE 
INSURANCE  COMPANY,   Rk.si'(jnui:nt. 

In  the  Court  of  Appeals  of  New  York,  June  io,  1879. 

[Reported  in  TJ  AVw   York  Reports  498.] 

Appeal  from  judgment  of  the  General  Terin  of  the  Supreme  Court, 
in  the  first  judicial  department,  affirming  a  judgment  in  favor  of  de- 
fendant, entered  upon  an  order  dismissing  the  complaint  on  trial  on  the 
opening  of  plaintiffs  counsel.' 

This  action  was  brought  to  reform  a  policy  of  fire  insurance,  issued 
by  defendant  to  plaintiff,  and  to  recover  upon  it  as  reformed. 

The  facts  appear  sufficiently  in  the  opinion. 

A.  R.  Dyett  for  appellant. 

John  L.  Hill  for  respondent. 

Earl,  J.  In  October,  1865,  the  defendant,  a  New  York  corpora- 
tion, issued  to  the  plaintiff  at  Baltimore,  Maryland,  a  policy  of  insur- 
ance against  fire  on  his  "  stock  of  fancy  goods,  toys,  and  other  articles 
in  his  line  of  business,  contained  in  his  store,  occupied  by  him  as  a 
German  jobber  and  importer."  The  policy  contained  a  provision  that 
if  the  assured  should  use  the  premises  "  for  the  storing  or  keeping 
therein  articles,  goods,  or  merchandise  hazardous,  or  extra  hazardous, 
or  specially  hazardous,  in  the  second  class  of  hazards  annexed  to  the 
policy,"  during  the  time  of  such  use  the  policy  should  be  of  no  effect. 
The  article  "  firecrackers  in  packages "  was  classed  as  hazardous  No. 
2  in  the  second  class,  and  fireworks  were  classed  as  specially  hazardous 
in  the  same  class.  The  policy  contained  written  permission  "  to  keep 
firecrackers  on  sale,"  but  no  express  permission  to  keep  fireworks.  At 
the  time  of  the  insurance,  and  afterward,  the  plaintiff  kept  fireworks  in 
his  store  ;  and  during  the  life  of  the  policy  a  fire  occurred,  originating 
in  the  fireworks,  and  the  loss  was  occasioned  which  is  the  subject  of  this 
action. 

In  February,  1869,  the  plaintiff  commenced  an  action  against  the 
defendant,  to  recover  upon  the  policy  for  such  loss,  in  the  Superior 
Court  of  the  city  of  Baltimore.  The  defendant  appeared  in  that  action 
and  procured  the  removal  thereof  to  the  Circuit  Court  of  the  United 
States.  The  action  was  subsequently  tried  in  the  latter  court,  the  de- 
fense  being  that  the  keeping  of  fireworks  was  a  breach  of  the  policy. 
The  court  held  that  the  terms  of  the  policy  prohibited  the  keeping  of 
fireworks,  and  rejected  proof  offered  by  the  plaintiff  to  show  that  fire- 

'  Reported  below,  12  Hun  641. 
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works  constituted  an  article  in  the  line  of  business  of  a  "  German  job- 
ber and  importer,"  and  judgment  was  given  for  the  defendant.  The 
plaintiff  then  took  the  case,  by  writ  of  error,  to  the  Supreme  Court  of 
the  United  States,  and  there  the  judgment  was  affirmed. 

Before  that  action  was  commenced  in  Baltimore,  the  plaintiff  had 
sued  the  La  Fayette  Fire  Insurance  Company,  in  the  Supreme  Court 
of  this  State,  upon  a  similar  policy  upon  the  same  stock  of  goods,  and 
had  recovered.  From  the  judgment  in  that  case  there  was  an  appeal 
to  the  General  Term,  and  then  to  the  Court  of  Appeals,  and  in  those 
courts  the  proof  rejected  in  the  United  States  Court  was  held  compe- 
tent.' The  Commission  of  Appeals,  with  the  decision  of  the  Supreme 
Court  of  the  United  States  in  the  case  there  decided  before  it,  refused 
to  follow  or  be  bound  by  the  same  ;  and  thus  the  highest  courts  of  the 
State  and  of  the  nation  were  in  conflict. 

Now  the  plaintiff  has  commenced  this  action  to  reform  the  policy  by 
inserting  therein  permission  to  keep  fireworks,  on  the  ground  that  such 
permission  was  omitted  from  the  policy  by  mistake,  and  to  recover 
upon  the  policy  as  thus  reformed.  He  has  thus  far  been  defeated,  on 
the  ground  that  the  judgment  in  the  United  States  Court  is  a  bar  to  the 
maintenance  of  this  action,  and  whether  it  is  or  not  is  the  sole  question 
for  our  determination. 

Whatever  was  necessarily  determined  in  that  action  concludes  the 
parties,  and  can  never  again  be  brought  into  litigation  between  them, 
so  long  as  the  judgment  therein  remains  in  force.  That  is  the  universal 
rule  always  applied,  no  matter  how  much  injustice  may  be  done  in  a 
particular  case.  Such  a  rule  of  law,  which  generally  tends  to  justice, 
cannot  be  changed  to  meet  the  exigencies  of  a  case  where  a  different 
rule  would  work  out  juster  results. 

In  order  to  bring  a  case  within  the  rule,  the  second  suit  must  be 
founded  substantially  upon  the  same  cause  of  action  as  the  first  ;  and 
the  test  of  that  is  that  the  same  evidence  will  support  both  actions ;  and 
the  rule  is  the  same,  although  the  two  actions  are  different  in  form.' 
And  it  matters  not  that  the  former  action  was  decided  upon  erroneous 
grounds.' 

Here  there  was  but  one  contract  of  insurance,  and  the  cause  of  action 
in  the  Baltimore  suit,  as  in  this,  was  founded  on  that.  In  that  suit  the 
plaintiff  sought  to  recover  by  proving  that  he  was  permitted  to  keep 
fireworks.  By  the  same  proof  he  seeks  to  recover  in  this.  There  he 
sought  to  prove  the  permission  by  parol.     Here  he  seeks  preliminarily 

'  Steinbach  v.  The  La  Fayette  Fire  Ins.  Co.,  54  N.  Y.  90. 
'  Gregory  v.  Burrall,  2  Edw.  Ch.  417  ;  Rice  v.  King,  7  J.  R.  20;   Johnson  v. 
Smith.  8  Id.  3S3. 

^  Morgan  v.  Plumb,  9  Wend.  287. 


452  STEINBAOII    C.  KHLIKF    FIRE   INS.  CO.  [CllAP.   I, 

to  have  the  writing  reformed,  so  that  he  can  prove  it  by  the  writing.  If 
he  could  succeed  here,  he  would  in  some  form  have  to  prove  precisely 
what  he  offered  to  prove  there,  to  wit,  that  he  was  i)ermitted  to  keep 
fireworks.  If  the  plaintiff  could  succeed  in  reforming  this  contract,  it 
would  not  change  its  scope  or  effect.  It  would,  according  to  the  deci- 
sions in  this  State,  be  the  same  contract  still.  The  only  change  would 
be  that  tlie  plaintiff  would  have  direct  written  proof  of  what,  without 
such  reformation,  would  rest  upon  construction  and  inference  based 
upon  other  provisions  in  the  contract,  and  upon  parol  evidence.  The 
contract  would  then  be,  in  its  legal  effect,  the  same  as  that  the  plaintiff 
sought  to  enforce  in  the  former  suit. 

It  is  admitted  by  the  plaintiff  that  the  judgment  against  him  in  the 
former  action  is  a  bar  to  any  recovery  in  this,  unless  he  can  change  the 
contract.  Now,  what  was  determined  in  that  action  ?  Clearly  that  the 
contract  between  the  parties  was  such  as  was  embraced  in  the  policy 
declared  on  and  proved  in  that  action  ;  and  that  the  plaintiff  had  vio- 
lated the  policy  by  keeping  the  fireworks.  Now  he  seeks  to  establish, 
in  this  action,  that  that  was  not  the  contract,  and  to  have  it  reformed ; 
and  that  the  real  contract  between  the  parties  was  not  violated.  He 
sought,  in  that  action,  to  recover  for  his  loss,  and  gave  all  the  proof  he 
could  to  show  that  he  was  entitled  to  recover.  Now  without  alleging 
that  there  was  more  than  one  contract  of  insurance,  or  more  than  one 
title  or  right,  upon  which  to  base  a  recovery,  he  seeks  to  recover  fi)r 
the  same  loss.  This  is  a  case,  it  seems  to  me,  where  the  doctrine  of 
res  adjudicata  must  apply,  and  bar  a  recovery,  unless  plain  principles  of 
law,  which  have  always  been  regarded  as  important  in  the  administra- 
tion of  justice,  are  disregarded. 

According  to  the  case  of  Washburn  v.  Great  Western  Ins.  Co.' — in 
all  its  essential  features  like  this — the  plaintiff,  having  elected  to  sue 
upon  the  contract  as  it  was,  and  been  defeated,  is  bound  by  that  elec- 
tion, and  cannot  now  maintain  this  action  to  reform  the  contract. 

The  judgment  must  be  affirmed,  with  costs. 

All  concur,  except  Church,  Ch.J.,  dissenting. 

Judgment  affirmed. 

'  114  Mass.  175. 
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CAIRD  V.  MOSS. 
In  the  Court  of  Appeal,  May  22,  24,   1886. 

\^Reported  in  Law  Reports,  33  Chancery  Division  22.] 

In  1880  the  plaintiffs,  Caird  «S:  Purdie,  who  were  shipbuilders,  agreed 
with  W.  Batten  to  build  him  a  steamship  for  ^14,600,  of  which  ^1,500 
was  to  be  paid  when  the  vessel  was  framed,  ^^3,300  on  launching, 
^3,800  on  delivery,  and  the  balance  of  ^6,000  to  be  secured  by  Bat- 
ten's acceptance,  and  by  registry  of  the  vessel  in  their  joint  names,  or 
by  mortgage  at  the  plaintiffs'  option.  The  vessel  was  built,  and  the 
price  was  increased  by  extras  to  ^r5,6oo.  The  defendants,  H.  E. 
Moss  &  Co.,  made  advances  to  Batten,  in  respect  of  which  there  was 
due  to  them  on  the  15th  of  March,  1881,  ;i^i,427  t^s.  6d.  At  the  same 
time  the  balance  due  to  the  plaintiffs  from  Batten  was  ^6,460. 

On  the  15th  of  March,  i88r,  an  agreement  was  entered  into  between 
the  plaintiffs.  Batten,  and  the  defendants,  by  which,  after  reciting  the 
completion  of  the  vessel  and  the  fact  of  ^6,460  being  due  to  the 
plaintiffs,  and  reciting  that  Batten,  being  indebted  to  the  defendants, 
had  charged  to  them  his  interest  in  the  vessel,  and  that  the  vessel  had 
been  sold  to  J.  Reyes,  of  Manila,  it  was  agreed — i.  That  the  plaintiffs 
should  dispatch  the  vessel  to  Manila  and  receive  the  balance  of  pur- 
chase-money (^10.278)  due  from  Reyes.  2.  That  if  Reyes  paid  the 
balance  the  plaintiffs  should  deliver  the  vessel  to  him.  3.  That  if  he 
failed  to  pay,  the  plaintiffs  might  sell  the  vessel.  4.  That  the  plaintiffs 
should  hold  the  purchase-money,  whether  received  from  Reyes  or  any 
other  purchaser,  "  upon  trust  first  to  recoup  themselves  all  costs, 
charges,  and  expenses  of  what  nature  or  kind  soever  in  any  way  con- 
nected with  the  said  vessel  on  and  from  the  7th  day  of  March  instant, 
including  in  such  costs  any  expenses  incurred  in  pursuance  of  clause  i, 
after  giving  credit  for  any  freight,  and  including  in  such  costs  Mr. 
Caird's  expenses  of  his  present  journey  to  London  and  the  legal  ex- 
penses of  the  preparation  of  this  agreement,  and  including  the  sum  of 
;^i62  14^'.  6d.,  part  of  the  disbursements  of  H.  E.  Moss  &  Co.  in  re- 
spect of  the  present  intended  voyage  of  the  steamer,  which  sum  Caird 
&  Purdie  are  to  pay  them  in  exchange  for  proper  vouchers  for  that 
amount.  Second,  to  pay  to  the  said  H.  E.  Moss  &  Co.  the  sum  of 
^1,427  55-.  6d.  now  due  to  them  by  the  said  W.  Batten  ;  and,  third,  to 
pay  over  the  balance,  if  any,  to  the  said  William  Batten." 

It  will  be  observed  that  the  above  clauses  contain   no  provision   for 
payment  of  the  ^6,460  due  to  the  plaintiffs.     There  were  some  other 
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clauses  which  tended  to  tlie  conclusion  that  the  real  intention  of  the 
parties  was  that  the  jQ6,j\6o  payable  to  the  plaintiffs  was  to  be  paid  to 
them  in  priority  to  the  sum  due  to  the  defendants. 

Litigation  as  to  the  vessel  took  place  at  Manila  between  the  plaintiffs 
and  Reyes,  and  ultimately  the  plaintiffs  sold  the  vessel  to  hinri  for 
^9.200,  which  was  not  enough  to  pay  the  costs,  charges,  and  exjjenses 
which  the  plaintiffs  were  to  be  recouped  (amounting  to  more  than 
^3,000),  the  ^1,427  5-y-  6^-,  and  the  ^6.460. 

In  October,  1881,  Moss  &  Co.  commenced  an  action  against  Caird 
&  Purdie  in  the  Chancery  of  the  County  Palatine,  alleging  willful- 
neglect  and  default  by  them  in  selling  the  vessel  at  an  inadequate  price, 
and  asking  that  it  might  be  declared  that  under  the  agreement  Caird  & 
Purdie  were  trustees  for  Moss  &  Co,  and  Batten  ;  that  it  might  be  de- 
clared that  Caird  &  Purdie  were  liable  to  make  good  to  Moss  &  Co. 
the  loss  incurred  by  them  owing  to  the  above  willful  neglect  and  default, 
and  for  accounts  on  the  footing  of  willful  neglect  and  default.  Caird  & 
Purdie  by  their  defense  alleged  that  they  were  the  mortgagees,  and  that 
Moss  &  Co.  could  not  maintain  their  action  without  offering  to  redeem. 
The  charges  of  willful  neglect  and  default  were  withdrawn,  and  on  the 
24th  of  March,  1882,  judgment  was  given  for  carrying  into  execution 
the  trusts  of  the  agreement  of  March,  188 1,  and  for  the  necessary  ac- 
counts. On  the  accounts  coming  before  the  District  Registrar,  he  dis- 
allowed Caird  &  Purdie  the  _;^6,46o,  being  of  opinion  that  the  ;^r.427 
5^.  6ti.  had  priority  over  it.  The  Vice-Chancellor  took  the  same  view, 
and  ordered  Caird  &  Purdie  to  pay  the  ^1,427  5J.  6d.  to  Moss  &  Co., 
but  if  Caird  &  Purdie  gave  notice  of  appeal  and  paid  that  sum  into 
court  within  fourteen  days,  further  proceedings  were  to  be  stayed  pend- 
ing the  appeal.  Caird  &  Purdie  paid  the  ^^1,427  5J.  6d.  into  court  and 
appealed,  but  the  appeal  was  dismissed  on  the  i8th  of  March,  1885. 
The  fund  in  court  was  thereupon  paid  out  to  Moss  &  Co. 

After  this  Caird  &  Purdie,  on  the  24th  of  April,  1885,  commenced 
this  present  action,  claiming  to  have  the  agreement  rectified  by  insert- 
ing a  direction  that  the  plaintiffs  should  retain  the  ;2^6,46o  in  priority  to 
any  other  payment  out  of  the  purchase-money,  to  have  a  declaration 
that  the  ^1,427  e^s.  6d.  paid  to  the  defendants  belonged  to  the  plain- 
tiffs, and  that  the  defendants  might  be  ordered  to  repay  it  to  them,  and 
for  damages,  including  the  costs  of  Moss  &  Caird,  and  of  the  present 
action. 

The  defendants  by  their  statement  of  defense  pleaded  that  this  action 
could  not  be  maintained,  the  agreement  having  been  executed  and  the 
money  paid  to  them  pursuant  to  the  judgment  in  the  Palatine  Court. 
The  case  was  set  down  to  be  argued  on  this  pomt  of  law  under  Order 
XXV.,  rule  2a 
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The  point  of  law  was  argued  before  Mr.  Justice  Kay  on  the   15th  of 
March,  18S6.' 

'  Kay,  J.   delivered  the  opinion. 

Ka.y,  J.  A  preliminary  point  of  law  has  been  raised  under  these  circum- 
stances. The  plaintiffs  were  shipbuilders,  and  agreed  with  William  Batten  to 
build  a  ship  for  him  upon  certain  terms.  When  finished,  William  Batten  not 
being  able  to  make  the  payments  which  he  had  bound  himself  to  make  under  the 
agreement,  the  ship  was  sent  to  sea  under  another  contract  which  is  set  forth 
in  the  statement  of  claim.  Under  that  contract  the  builders  of  the  ship  were  to 
have  the  management  of  and  practically  the  dominion  over  her.  They  were  to 
be  at  liberty  to  sell  her,  and  were  to  hold  the  purchase-moneys  upon  trust,  first, 
to  recoup  themselves  all  costs,  charges,  and  expenses  of  what  nature  or  kind  so- 
ever, in  any  way  connected  with  the  ship;  secondly,  to  pay  to  Moss  &  Co.,  the 
defendants  in  this  action,  and  who  were  mortgagees,  a  sum  of  ^^1,427  due  to 
them  from  William  Batten,  he  having  mortgaged  whatever  interest  he  had  in 
the  ship  to  them;  and,  thirdly,  to  pay  over  any  balance  to  William  Batten.  An 
action  was  brought  in  the  Palatine  Court  on  the  20th  of  October,  1881,  by  Moss 
&  Co.,  the  mortgagees,  against  the  builders,  Caird  &  Purdie,  claiming  that  the 
trusts  of  the  agreement  should  be  carried  into  execution.  Practically  the  claim 
was  larger  at  first,  but  it  was  reduced  to  that  ultimately.  Of  course  that  in- 
volved a  question  of  construction  of  the  agreement,  and,  as  a  point  of  construc- 
tion, the  question  was,  "  Whether,  under  the  agreement,  Caird  &  Purdie  were 
to  be  at  liberty  to  pay  to  themselves  the  balance  of  the  moneys  owing  to  them 
by  William  Batten  before  they  handed  over  the  ;^i,400  to  Moss  &  Co.,  and,  of 
course,  before  they  handed  over  any  balance  of  the  purchase-moneys  to  William 
Batten  ?  "  The  plaintiffs  contended  that  according  to  the  construction  of  the 
agreement  that  was  the  obvious  meaning  of  it.  There  was  a  great  deal  to  be 
said  for  that  contention.  It  was,  however,  decided  by  the  Registrar,  in  taking 
the  accounts,  that  such  was  not  the  true  construction  of  the  agreement,  and  that 
they  were  bound  to  hand  over  the  ;^i,400  odd  to  Moss  &  Co.  without  paying 
themselves  the  balance  of  what  was  due  to  them.  Upon  the  matter  being  taken 
before  the  Vice-Chancellor  of  the  Palatine  Court,  he  decided  the  same  way,  and 
the  Court  of  Appeal  decided  the  same  way,  according  to  the  construction  of  the 
agreement.  Whether  there  was  a  mistake  or  not  in  the  agreement  was  not  said, 
and  of  course  they  could  not  say,  because  that  point  was  not  raised  in  any  way 
in  the  pleadings.  What  they  did  decide  was  that  that  was  the  true  construction 
of  the  agreement,  and  that  they  were  bound  to  hand  the  money  over.  Now, 
observe,  that  was  an  action  simply  for  carrying  out  the  trusts  of  that  ag^reement. 
There  was  no  claim  in  any  way,  either  by  way  of  defense  or  counter-claim,  that 
the  agreement  was  not,  if  that  was  the  true  meaning  of  it,  in  the  form  in  which 
it  should  have  been,  and  that  it  ought  to  be  rectified.  That  point  was  not  raised, 
either  by  way  of  defense,  if  it  could  be  a  defense,  or  by  way  of  counter-claim  in 
the  action.  Fourteen  days  after  the  Court  of  Appeal  had  decided,  upon  the  true 
construction  of  the  agreement,  that  the  ^{^1,400  was  payable  to  Moss  &  Co.  be- 
fore payment  of  the  balance  of  the  purchase-moneys  of  the  ship  to  Caird  &  Pur- 
die, this  action  was  begun,  stating  on  the  face  of  the  pleadings  all  these  pro- 
ceedings in  the  Palatine  Court,  and  asking  for  the  rectification  of  the  agreement 
by  inserting  the  words  "to  retain  the  said  principal  sum  of  ;^6,46o,"  which  was 
the  balance  due  as  purchase-money  of  the  ship  from  Batten  to  Caird  &  Purdie. 
The  point  which  has  now  to  be  decided  is  thus  raised  in  the  defense  :     "  The 


45C  CAIRD   V.    MOSS.  [CIIAP.  I. 

The  defendants  ai)pealcd.  The  appeal  came  on  for  hearing  on  the 
22d  of  May,  i8S6. 

/?.  Neville  {Sir  //.  Davey,  S.G.,  with  him),  in  support  of  the  appeal. 

Hastings,  QC,  and  S.  Hall  for  the  respondents. 

Cotton,  T..J.  This  is  an  appeal  from  a  decision  of  Mr.  Justice  Kay 
in  a  case  of  a  very  special  character.  The  action  is  to  rectify  an  agree- 
ment under  which,  construed  as  it  stands,  a  sum  of  ^^1,427  has,  under 

defendants  further  say  that  if  every  allegation  of  fact  contained  in  the  statement 
of  claim  were  true,  the  plaintiffs  would  not  be  entitled  to  any  part  of  the  relief 
claimed  by  the  statement  of  claim,  the  trusts  of  the  said  agreement  of  the  15th 
of  March,  1881,  having  been  executed,  and  the  amount  claimed  by  the  plaintiffs 
paid  under  a  judgment  of  the  Palatine  Court,  and  the  defendants  submit  that 
this  point  of  law  should  be  disposed  of  before  the  trial  of  the  action."  What  is 
the  point  of  law  ?  It  is  stated,  first  of  all,  that  the  point  of  law  is  that  this  was 
res  judicata  in  the  Palatine  Court  ;  but  in  the  Palatine  Court,  as  I  have  already 
mentioned,  the  question  whether  the  agreement  was  an  agreement  which  ought 
to  be  rectified,  and  could  be  rectified,  was  not  raised  in  any  shape  or  way.  How 
can  that  be  res  judicata?  I  will  take  from  the  well-known  notes  to  the  Duchess 
of  Kingston's  case  (2  Sm.  L.  C.  8th  Ed.  832)  a  passage  from  Vinnius  which 
has  been  adopted  by  English  courts,  first  of  all  in  the  judgment  of  Sir  J. 
L.  Knight-Bruce,  V.C,  in  Barrs  v.  Jackson  (i  Y.  &  C.  Ch.  585;  i  Ph.  582),  and 
then  by  Lord  Westbury  in  the  case  of  Hunter  v.  Stewart  (4  D.  F.  &  J.  168).  The 
extract  is  in  these  words  :  "  Vinnius,  in  a  note  to  the  13th  title  of  the  4th  Book 
of  the  Institutes,  upon  the  words,  ' per  exceptionem  rei  judicatce,'  says,  '  Quce  ita 
agenti  obstat  si  eadem  qucEstio  inter  eosdem  revocetiir,  id  est,  si  omnia  sint  eadem 
idem  corpus,  eadem  quantitas,  idem  jus,  eadem  causa  petendi,  eadem  conditio  person- 
arum.' "  Take  one  of  these — idem  jus.  Did  the  question  of  rectification  arise 
before  the  Vice-Chancellor  of  the  County  Palatine  ?  In  no  kind  of  way.  It  was 
not  even  touched.  Therefore  it  seems  to  me  quite  idle  to  say  that  this  is  a  case 
of  res  judicata.  If  I  were  so  to  hold,  I  should  be  holding,  in  fact,  that  a  point 
which  never  was  raised  in  any  way  in  the  Palatine  Court,  which  could  not  be 
raised  according  to  the  pleadings  as  they  were  before  the  Vice-Chancellor  of  the 
Palatine  Court,  was  decided  by  him  in  his  judgment  in  that  action.  It  is  mani- 
fest that,  so  stated,  the  proposition  fails  at  once.  There  is  nothing  like  res 
judicata. 

Upon  what  ground  can  I  stop  this  action  for  rectification  of  the  agreement 
upon  the  submission  of  the  defendants?  Of  course,  upon  such  a  submission,  I 
must  assume  that  the  action  is  well  founded,  and  that  there  is  a  case  for  rectifi- 
cation. It  is  said  that  the  money,  having  been  paid  over  under  the  judgment  of 
the  Palatine  Court,  cannot  be  recovered.  Of  course  it  cannot  be  recovered  on 
any  of  the  grounds  on  which  it  was  paid  over,  that  is  clear  enough.  But  sup- 
pose there  be  another  and  a  paramount  ground,  which  was  not  before  the  court 
at  all,  and  could  not  be  before  the  court  in  that  action,  why  should  it  not  be  re- 
covered on  that  ground  in  a  separate  action  which  that  action  does  not  in  any 
way  interfere  with  ?  The  claim  is  an  equity  pure  and  simple.  The  courts  of 
common  law  had  no  power  to  rectify  instruments,  as  we  know,  and  this  pecu- 
liar jurisdiction  is,  I  believe,  one  of  those  which  by  the  Judicature  Act,  1873,  is 
reserved  to  the  Chancery  Division  of  the  High  Court  of  Justice.    Therefore  it  is 
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an  order  of  the  Palatine  Court  affirmed  by  this  court,  been  paid  to  the  de- 
fendants out  of  the  proceeds  of  sale  of  a  ship.  The  statement  of  claini 
sets  out  the  written  agreement  into  which  the  parties  entered,  states 
the  grounds  for  rectifying  it,  and  seeks  to  recover  back  from  the  defend- 
ants the  sum  which  has  been  paid  to  them.  The  defendants  dispute 
the  right  of  the  plaintiffs  to  come  into  court  and  raise  this  question. 

We  must  first  consider  what  has  to  be  done   under  the  agreement. 
Nothing  remains  to  be  done.     It  is  an  agreement  as  to  the  division  of 

a  case  that  might  be  met  by  an  allegation  of  laches  or  anything  of  that  kind. 
But  in  this  pleading  I  have  nothing  of  that  kind  before  me.  The  defense  does 
not  say  that  there  was  any  kind  of  laches.  Of  course  I  do  not  mean  to  preju- 
dice any  defense  that  can  be  raised  at  the  trial  of  this  action,  but  what  the  plain- 
tiffs in  this  action,  being  the  defendants  in  the  action  in  the  Palatine  Court,  did 
was  this.  They  had  a  very  strong  belief  that,  according  to  the  true  construction 
of  the  agreement  as  it  stood,  they  were  right.  I  cannot  say  that  that  belief  was 
entirely  groundless.  It  seems  to  me  a  matter  which  might  very  plausibly  be 
argued.  They  were  so  confident  of  their  view  upon  the  agreement  as  it  stood 
that  they  chose  to  carry  that  case  to  the  Court  of  Appeal,  and  not  until  the 
Court  of  Appeal  had  decided  against  them  did  they  raise  the  alternative  case  of 
rectification  of  the  agreement.  I  am  very  confident  that  they  could  not  raise 
that  in  any  way  except  by  a  counter-claim,  or  a  separate  action.  Two  cases  have 
been  cited  in  which,  under  the  old  practice  in  the  courts  of  common  law,  a  plea 
which  raised  the  question  that  the  deed  or  instrument  was  in  an  improper  form, 
and  that  it  ought  to  be  rectified,  seems  to  have  been  allowed  to  defeat  the  action 
where  it  was  plain  that  there  was  a  case  for  rectification,  although  the  court  could 
not  in  the  action  then  before  them  decree  any  rectification.  I  do  not  know,  I 
am  sure,  how  often  the  courts  of  common  law  may  have  taken  that  course,  or 
whether  I  rightly  apprehend  what  those  two  decisions  were.  But  whether  that 
be  so  or  not,  it  is  perfectly  familiar  to  everybody  who  has  practiced  in  the  Court 
of  Chancery  that  the  Court  of  Chancery  never  has  given,  and  never  will  give, 
relief  on  the  ground  that  a  man  has  a  right  to  rectification,  unless  that  is  raised 
by  some  proceeding  in  the  nature  of  an  action  by  the  person  who  claims  it.  I 
am  not  aware  of  any  instance  in  which  relief  has  been  given  on  the  ground  that 
a  man  has  a  right  to  have  the  instrument  rectified,  unless  there  is  a  proceed- 
ing in  the  nature  of  an  action  claiming  that  rectification.  Therefore  it  seems 
to  me  plain  that  this  relief  could  not  have  been  given  in  the  Palatine  Court  un- 
less there  had  been  a  cross-action,  either  by  way  of  counter-claim  or  bv  a  sub- 
stantial action  brought  by  the  defendants,  the  present  plaintiffs,  for  rectification 

of  the  instrument.     That  was  not  done.     I  will  not  say  one  way  or  the  other 

because  I  do  not  think  that  point  is  properly  before  me  now — whether  the  par- 
ties were  guilty  of  such  laches  in  not  doing  that  as  will  defeat  them  at  the  trial  of 
this  action.  That  is  a  point  that  arises  in  the  action,  and  does  not  arise  upon 
this  preliminary  point  of  law.  The  preliminary  point  of  law  really  is,  whether 
an  action  of  this  kind  can  be  brought  or  not  after  that  judgment;  and  the  ques- 
tion in  point  of  fact  is,  whether  that  judgment  did  amount  to  an  adjudication  of 
the  question  raised  in  this  action.  In  my  opinion  it  clearly  did  not.  I,  there- 
fore, decide  the  point  of  law  in  favor  of  the  plaintiffs.  There  will  be  a  declara- 
tion that  the  judgment  of  the  Palatine  Court  is  no  bar  to  this  action. — Ed. 
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the  i)roceeds  of  sale  of  a  ship,  and  they  have  been  divided.  The  case 
then  is  not  like  one  where  the  agreement  in  wholly  or  in  ])art  unper- 
formed. It  has  been  wholly  jierformed  under  the  judgment  of  the 
court,  and  then  a  party  comes  to  reform  the  agreement  and  recover 
what  has  been  paid  under  it. 

Now  was  it  open  to  the  present  plaintiffs  to  raise  this  question  during 
the  pendency  of  the  former  suit  ?  Clearly  it  was.  They  might  not 
have  been  able  to  raise  it  in  that  action,  but  they  might  have  com- 
menced an  action  for  the  purpose,  and  the  court  would  not  have  dis- 
posed of  the  former  action  while  the  new  one  was  pending.  It  would 
be  against  the  principles  on  which  courts  of  equity  act  to  allow  an 
action  for  rectification  to  be  commenced  at  so  late  a  stage  as  that  at 
which  the  present  action  is  brought.  The  case  is  entirely  different  from 
Davis  v.  Hedges.'  There  it  was  indeed  open  to  the  defendant  in  the 
original  action  to  bring  forward  his  claim  in  that  action  by  way  of  coun- 
ter-claim ;  but  those  claims  were  distinct  causes  of  action,  and  though 
he  might  have  brought  them  forward  in  the  original  action  it  was  right 
to  hold  that  his  not  having  done  so  did  not  bar  him  from  seeking  to  en- 
force them  by  an  independent  proceeding.  Here  nothing  remains  to  be 
done  under  the  contract  if  it  should  be  varied.  Mr.  Hastings  suggested 
that  if  it  were  rectified  the  plaintiffs  might  bring  an  action  for  damages. 
I  think  there  is  nothing  to  give  the  plaintiffs  such  right  of  action.  The 
defendants  obtained  in  the  former  action  a  judgment  which  was  right  on 
the  materials  then  before  the  court,  and  the  present  is  an  attempt  to  get 
back  money  paid  under  a  judgment  which  is  not  impeached  for  fraud, 
and  in  my  opinion  such  an  action  cannot  be  allowed  to  proceed.  I 
agree  with  Mr.  Justice  Kay  that  there  was  no  res  ji^dicata,  but  an  at- 
tempt to  reform  a  spent  agreement  and  recover  the  money  which  has 
been  paid  under  it  cannot  be  allowed. 

LiNTDLEY,  L.J.  I  am  of  the  same  opinion.  The  action  in  the  Pala- 
tine Court  was  to  compel  the  present  plaintiffs  to  account  for  the  pro- 
ceeds of  the  sale  of  a  ship.  A  contest  arose  whether  the  plaintiffs  in 
that  action  were  entitled  to  be  paid  a  sum  of  ^^1,427  in  priority  to  a 
larger  sum  payable  to  the  present  plaintiffs.  The  Vice-Chancellor  de- 
cided that  they  were.  An  unsuccessful  appeal  from  that  decision  was 
brought  and  the  money  was  paid.  After  this  the  present  action  is 
brought  to  rectify  the  agreement  and  get  back  the  ^^1,427-  Its  object 
is  to  get  rid  of  the  effect  of  what  was  done  in  the  Palatine  Court.  The 
question  is  whether  the  plaintiffs  can  obtain  any  relief  in  this  action. 
Mr.  Justice  Kay  thought  that  they  might,  and  that  the  action  ought  to 
be  allowed  to  proceed,  founding  his  decision  on  the  ground  that  this 
was  not  res  judicata,  inasmuch  as  the  question  of  rectification  had  not 
'  Law  Rep.  6  Q.  B.  687. 
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been  raised  in  the  former  suit.  I  agree  wiih  him  in  thinking  that  there 
is  no  res  judicata,  but  I  do  not  agree  with  his  inference  that  therefore 
the  plaintiffs  may  be  entitled  to  relief.  Can  they  in  the  circumstances  of 
this  case  be  entitled  to  rectification  ?  In  considering  that  point  it  is 
important  to  see  what  the  object  of  rectification  is.  If  nothing  remains 
to  be  done  under  an  agreement  I  think  there  is  no  ground  for  rectifying 
it.  Here  there  is  absolutely  nothing  to  be  done  under  it.  In  Hous- 
toun  V.  Marquis  of  Sligo  '  the  object  of  rectification  was  plain,  the 
lease  was  subsisting  and  an  important  right  depended  on  the  rectifica- 
tion. The  plaintiffs  contend  that  Davis  v.  Hedges  ^  helps  them  ;  but  I 
think  it  does  not.  All  that  case  comes  to  is  this — the  plaintiff  had  a 
right  of  action,  the  defendant  had  a  right  of  set-off.  The  plaintiff  ob- 
tained a  judgment  without  the  defendant  having  pleaded  the  set-off; 
that  did  not  prevent  the  defendant  from  enforcing  his  right  by  a  sepa- 
rate action.  There  the  two  matters  were  distinct.  Here,  if  we  gave  a 
judgment  for  ^^1,427,  the  judgment  of  the  Palatine  Court  would  be  in- 
consistent with  ours,  and  we  have  no  jurisdiction  to  set  aside  that  judg- 
ment. The  Court  of  the  County  Palatine  is  a  court  of  equity  which 
could  have  entertained  the  plaintiffs'  claim  if  brought  forward  at  the 
proper  time,  and  we  are  now  asked  to  entertain  a  case  which  the  plain- 
tiffs had  an  opportunity  of  raising  there  and  did  not  raise.  The  court 
does  not  rectify  agreements  except  for  some  legitimate  purpose,  and 
here  there  is  no  object  in  rectifying  the  agreement  except  in  order  to 
defeat  a  judgment  with  which  the  court  has  no  jurisdiction  to  interfere. 
Lopes,  L.J.  I  am  of  the  same  opinion,  and  have  but  few  words  to 
add.  The  object  of  this  action  is  in  form  to  rectify  an  agreement,  but 
in  substance  to  get  back  money  which  was  paid  under  that  agreement 
by  the  judgment  of  another  court.  Now  Marriott  v,  Hampton  '  shows 
that  money  paid  under  legal  process  cannot  be  recovered  back  while 
that  process  stands.  The  plaintiffs  had  full  opportunity  of  commencing 
these  proceedings  while  the  former  action  was  pending,  and  they  ought 
to  have  done  so  as  soon  as  the  point  was  taken  before  the  Registrar. 
They  cannot  now  succeed. 

»  29  Ch.  D.  44S.  '  Law  Rep.  6  Q.  B.  687.  » 7  T.  R.  269. 
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CHARLES  H.  SOUTHARD,   Appellant,  v.  JOHN  J.  CURLEY, 

ET  AL.,  Respondents. 

In  the  Court  of  Appeals  of  New  York,  Second   Division, 
June   7,  1892. 

\Reported  in  134  New  York  Reports  148.] 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme  Court 
in  the  second  judicial  department,  entered  upon  an  order  made  Decem- 
ber 8,  1890,  which  affirmed  a  judgment  in  favor  of  defendants  entered 
upon  a  verdict,  and  also  affirmed  an  older  denying  a  motion  for  a  new 
trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material,  are  stated 
in  the  opinion. 

Horace  Secor^  Jr.,  for  appellant. 

Charles  N.  Morgan  for  respondent  Curley. 

Kohn  &=  Ruck  for  respondent  Brosnan, 

Parker,  J.  This  action  was  instituted  for  the  purpose  of  recovering 
the  damages  which  the  plaintiff  claims  to  have  sustained  by  reason  of  a 
breach  by  the  defendants  of  the  following  agreement : 

"September  10,  1889. 

"  I,  C.  H.  Southard,  of  Baldwins,  Queens  County,  N.  Y.,  agree  to 
sell  to  John  J.  Curley  and  J.  M.  Brosnan,  of  Rockaway  Beach,  L.  I,, 
said  county  and  state,  all  [here  follows  a  description  of  the  property  in 
question],  for  the  sum  of  thirty-one  thousand  dollars,  to  be  paid  at  30 
or  60  days  from  date  of  this  agreement ;  and  I  hereby  acknowledge 
the  receipt  of  check  of  one  hundred  dollars  from  John  J.  Curley  and 
J.  M.  Brosnan,  both  of  Rockaway  Beach,  N.  Y. 

''C.  H.  SOUTHARD. 
"Signed  and  delivered  in  the  presence  of 
"  J.  M.  Brosnan  and 
"  John  Curley." 
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The  property  described  in  the  agreement  was  a  portion  of  the  Mam- 
moth Hotel  at  Rockaway  Beach. 

The  answer  averred  the  purchase  of  the  building  by  the  plaintiff  of 
the  owners  of  the  land  on  which  the  building  was  located  ;  the  securing 
of  an  option  by  the  defendants  to  purchase  the  premises  from  the 
owners  within  a  given  period  ;  their  desire  to  secure  an  option  for  the 
purchase  of  so  much  of  the  hotel  buildings  as  remained  standing,  and 
that  the  agreement  which  they  in  fact  made  with  the  plaintiff  was  to 
pay  him  $ioo  for  an  option  to  purchase  the  building  within  30  or  60 
days  for  the  sum  of  $31,000,  but  the  defendant  Brosnan,  in  the  haste  of 
drafting  the  memorandum  of  agreement,  omitted  to  insert  that  the  sale 
was  optional  with  the  defendants. 

The  answer  demanded,  among  other  relief,  that  the  writing  be  so  re- 
formed as  to  express  the  true  meaning  of  the  parties. 

No  exceptions  were  taken  to  the  admission  of  testimony. 

But  an  exception  was  taken  to  the  refusal  of  the  court  to  direct  a 
verdict  in  favor  of  the  plaintiff  at  the  close  of  the  case,  and  the  appel- 
lant urges  that  an  error  is  thus  presented. 

We  do  not  so  regard  it.  The  issue  presented  by  the  pleadings  per- 
mitted the  introduction  of  testimony  tending  to  show  that  the  writing 
relied  on  by  the  plaintiff  did  not  state  the  agreement  which  the  parties 
made. 

On  the  trial  evidence  tending  to  establish  the  allegations  of  the  an- 
swer in  such  respect  was  without  objection  introduced,  and  without 
stopping  to  recite  it,  it  is  sufficient  to  say  that  it  would  support  a  decree 
so  reforming  the  writing  as  to  provide  that  the  $100  was  paid  for  the 
right  to  purchase  the  property  described  within  the  period  provided, 
and  for  the  sum  named. 

The  denial  of  plaintiffs  motion  to  direct  a  verdict,  therefore,  was  not 
an  error. 

No  exception  was  taken  to  the  charge  of  the  court,  but  the  plaintiff 
requested  the  court  to  charge  "  that  the  burden  of  proof  is  on  the  de- 
fendants to  satisfy  the  jury  beyond  a  reasonable  doubt  that  there  was  a 
mutual  mistake  in  the  case,"  and  the  exception  taken  to  the  refusal  of 
the  court  to  charge  as  requested  is  now  assigned  for  error. 

It  is  a  rule  of  the  criminal  law  that  the  guilt  of  the  accused  must  be 
fully  proved ;  that  neither  a  preponderance  of  evidence  nor  any  weight 
of  preponderant  evidence  is  sufficient  for  the  purpose,  unless  it  generate 
full  belief  of  the  fact,  to  the  exclusion  of  all  reasonable  doubt. 

A  degree  of  conviction,  it  is  said,  which  ought  only  to  be  produced 
when  the  facts  proved  coincide  with  and  are  legally  sufficient  to  estab- 
lish the  truth  of  the  hypothesis  assumed,  namely,  the  guilt  of  the  party 
accused,  and  are  inconsistent  with  any  other  hypothesis. 
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Hut  a  distinction  has  always  been  recognized  and  maintained  between 
criminal  and  civil  cases  in  respect  to  the  degree  or  quantity  of  evidence 
necessary  to  support  a  judgment.  In  the  latter  class  of  actions  the  law 
being  satisfied  with  a  finding  in  accordance  with  the  preponderance  of 
or  weight  of  preponderating  evidence. 

The  difference  in  the  form  of  oath  administered  to  jurors  in  civil 
cases  and  criminal  actions  is  in  accordance  with  this  fundamental  dis- 
tinction. 

But  it  is  urged  that  in  an  action  brought  to  reform  a  written  contract, 
on  the  ground  that  owing  to  a  mistake  it  fails  to  express  the  agreement 
which  the  parties  to  it  actually  made,  the  courts  have  at  last  adopted 
the  rule  of  criminal  actions  that  the  evidence  must  be  such  as  to  estab- 
lish the  mistake  beyond  a  reasonable  doubt.  That  such  was  not  always 
the  rule  is  conceded,  but  it  is  claimed  that  the  later  adjudications  have 
settled  the  rule  in  accordance  with  the  appellant's  contention. 

In  Story's  Eq.  Juris.  (Vol.  i,  §  157)  the  doctrine  is  stated  as  follows: 
"  Relief  will  be  granted  in  cases  of  written  instruments  only  when 
there  is  a  plain  mistake,  clearly  made  out  by  satisfactory  proofs.  It  is 
true  that  this,  in  one  sense,  leaves  the  rule  somewhat  loose,  as  every 
court  is  still  left  free  to  say  what  is  a  plain  mistake  and  what  are  proper 
and  satisfactory  proofs.  But  this  is  an  infirmity  incident  to  the  very 
administration  of  justice,  for  in  many  cases  judges  will  differ  as  to  the 
result  and  weight  of  evidence,  and  consequently  they  may  make  different 
decisions  upon  the  same  evidence.  But  the  qualification  is  most  mate- 
rial, since  it  cannot  fail  to  operate  as  a  weighty  caution  upon  the  minds 
of  all  judges,  and  it  forbids  relief  whenever  the  evidence  is  loose, 
equivocal  or  contradictory,  or  it  is  in  its  texture  open  to  doubt  or  to 
opposing  presumptions." 

The  rule  declared  by  Story  was  in  accordance  with  the  adjudication 
at  the  time  of  his  writing  and  in  accordance,  doubtless,  with  the  gen- 
eral understanding  of  the  profession  at  the  present  time. 

Judge  Redfield  in  his  revision  has  added  to  section  157  (Story's  Eq. 
Juris.,  nth  ed.)  the  following  :  "The  proof  must  be  such  as  will  strike 
all  minds  alike  as  being  unquestionable  and  free  from  reasonable  doubt. 
The  distinction  here  attempted  to  be  defined  in  regard  to  the  measure  of 
proof  is  much  the  same  which  exists  between  civil  and  criminal  cases." 

Mr.  Pomeroy,  in  his  work  on  Eq.  Juris.  (Vol.  2,  §  859),  reaches  the 
same  conclusion.  He  says  "  the  authorities  all  require  that  the  parol 
evidence  of  the  mistake  and  of  the  alleged  modification  must  be  most 
clear  and  convincing,  in  the  language  of  some  judges  the  strongest  pos- 
sible, or  else  the  mistake  must  be  admitted  by  the  opposite  party  ;  the 
resulting  proof  must  be  established  beyond  a  reasonable  doubt." 

We  have  examined  all  of  the  authorities  cited  by  Judge  Redfield  and 
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Mr.  Pomeroy  in  support  of  the  rule  which  they  have  attempted  to  de 
duce  from  them,  as  well  as  those  cited  by  the  appellant. 

It  would  hardly  be  proper  in  this  connection  to  attempt  a  review  of 
them  all,  but  we  have  selected  from  different  jurisdictions  a  number  of 
cases  which  are  fairly  representative  as  to  the  expressions  made  use  of 
by  the  courts  touching  the  degree  or  quantity  of  proof  essential  to  sup- 
port a  decree  reforming  a  written  instrument  on  the  ground  of  mistake. 

It  should  be  observed  in  passing,  however,  that  in  none  of  the  cases 
was  the  court  called  upon  to  determine  whether  the  trial  court  observed 
the  proper  rule  in  passing  on  the  evidence,  or  whether,  as  here,  it  had 
correctly  or  not  instructed  the  jury  in  that  regard.  What  rule  should 
guide  the  trial  court  was  not,  therefore,  necessarily  discussed  by  coun- 
sel, and  we  have  failed  to  find  any  evidence  of  a  discussion  by  any  of 
them  of  the  question  whether  the  rule  in  criminal  actions  touching  the 
degree  and  quantity  of  proof  necessary  to  support  a  judgment  of  con- 
viction is  applicable  to  cases  of  this  character. 

It  should  also  be  remarked  that  the  expressions  in  the  several  opin- 
ions relied  on  as  establishing  the  rule  contended  for  were  generally,  if  not 
universally,  made  in  connection  with  such  a  discussion  of  the  evidence 
as  induced  an  affirmance  or  reversal  of  the  judgments  under  review. 

Lord  Hardwicke,  in  Henikle  v.  Royal  Exchange  Assior.  Co.,'  said: 
"There  ought  to  be  the  strongest  proof  possible." 

In  U.  S.  V.  Monroe  ^  the  court  said  :  "  The  evidence  must  be  clear, 
unequivocal  and  decisive,  not  evidence  which  hangs  equal  or  nearly 
egui/iirio." 

In  Andrews  v.  Essex  Fire  &  Marine  Ins.  Co.,'  by  Story,  J.  :  "  But  a 
court  of  equity  ought  to  be  extremely  cautious  in  the  exercise  of  such 
an  authority,  seeing  that  it  trenches  upon  one  of  the  most  salutary  rules  of 
evidence,  that  parol  evidence  ought  not  to  be  admitted  to  vary  a  written 
instrument.  It  ought,  therefore,  in  all  cases,  to  withhold  its  aid  where 
the  mistake  is  not  made  out  by  the  clearest  evidence  according  to  the 
understanding  of  both  parties,  and  upon  testimony' entirely  exact  and 
satisfactory." 

In  Gillespie  z>.  Moon  *  Chancellor  Kent  remarks  :  "  Does  it  satisfy 
the  mind  of  the  court  ?  " 

Fry  on  Spec.  Perf.  (2  Am.  ed.)  :  "  The  proof  must  be  clear,  irre- 
fragable, and  the  strongest  possible." 

Bold  2'.  Hutchinson  :  ^  "If  it  is  perfectly  palpable  that  there  has  been 
a  mistake  the  court  will  correct  it.  The  question  before  me  is  whether 
I  am  satisfied  that  a  settlement  has  been  made  in  error." 

Coale  v.  Merryman  : '  "The  evidence  must  be  such  as  to  satisfy  the 

mind  of  the  court." 

'  I  Vesey  Sr.  317.  '■'5  Mason  572.  ^3  Mason  6. 

*  2  Johns.  Chan.  585.  =■  5  De  Gex.,  M.  &  G.  558.  «  35  Md.  382. 
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I.yiiian  v.  Little  : '  "  E(iiiity  will  not  correct  a  mistake  in  a  written 
instrument  except  on  clear  and  undoubted  testimony" 

Miner  v.  Hess  :  '  "It  must  leave  little,  if  any,  doubt." 

Stockbridge  Iron  Co.  ji.  Hudson  Iron  Co.  :^  "The  proof  that  both 
parties  intended  to  have  the  precise  agreement  set  forth  inserted  in 
the  deed,  and  omitted  to  do  so  by  mistake,  must  be  made  beyond  a 
reasonable  doubt."  In  laying  down  this  rule  the  court  did  not  refer  to 
other  adjudications. 

Sawyer  ?'.  Hovey  :  *  "  The  mistake  must  be  made  out  according  to 
the  understanding  of  both  parties  by  proof  that  is  entirely  exact  and 
satisfactory." 

White  V.  Williams  : '  "  The  relief  will  not  be  granted  except  when  the 
mistake  is  very  plain  and  operates  contrary  to  the  intention  of  the 
parties." 

Tufts  V.  learned  :  °  "  The  evidence  of  mistake  must  be  such  as  will 
strike  all  minds  alike  as  being  unquestionable  and  free  from  reasonable 
doubt." 

Nevius  V.  Dunlap  : '  "  To  entitle  a  party  to  the  decree  of  a  court  of 
equity  reforming  a  written  instrument  he  must  show,  first,  a  plain  mis- 
take, clearly  made  out  by  satisfactory  proofs." 

Mead  ?;.  Westchester  F.  I  Co. :  *  "  The  proof  upon  this  point  should 
be  so  clear  and  convincing  as  to  leave  no  room  for  doubt." 

Ford  7'.  Joyce  :  ^  '*  The  mistake  should  be  proved  as  much  to  the 
satisfaction  of  the  court  as  if  admitted." 

Newton  v.  Holley  :  *"  "  The  mistake  must  be  made  out  in  a  most 
clear  and  decisive  manner,  and  to  the  entire  satisfaction  of  the  court." 

Linn  v.  Barkey  :  "  The  mistake  "  must  be  established  beyond  a  rea- 
sonable controversy." 

Hill  V.  Hill  :  "  "  The  proof  of  the  mistake  should  be  clear  and  posi- 
tive ;  it  should  not  leave  a  reasonable  doubt." 

Boardman  v.  Davidson  :  *^  The  mistake  "  must  be  shown  by  clear  and 
entirely  and  satisfactory  proof,  and  the  relief  will  not  be  granted  when 
the  evidence  is  loose,  equivocal,  or  contradictory,  or  is  in  its  texture 
open  to  doubt  or  to  opposing  presumption." 

In  Devereux  z>.  Sun  Fire  Office  :  "  The  evidence  of  mistake  "should 
be  clear  and  convincing,  and  such  as  to  leave  no  reasonable  doubt  as 
to  the  existence  of  the  mistake  alleged." 

Little  V.  Webster  :  "  "  The  evidence  should  be  strong  and  conclusive, 

'  15  Vt.  576.  '47  111.  170.  '  102  Mass.  45. 

*3  Allen  331.  ^48  Barb.  222.  *  27  la.  330. 

'33N.  Y.  676.  «64N.  Y.  433.  978N.  Y.  618. 

>0  6  Wis.  564-578.  "  7  Ind.  69.  "  10  Wkly.  Dig.  239. 

13  7  Abb.  Pr.  (N.  S.)  439.  '*  51  Hun  147.  i^  16  N.  Y.  S.  R.  107. 
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and  in  some  cases  it  has  been  held  should  be  beyond  all  reasonable 
doubt.  But  perhaps  this  expression  is  too  strong.  There  must  be  at 
least  very  conclusive  evidence  that  by  mistake  the  contract  does  not 
represent  the  intention  of  the  parties." 

Simmons  Creek  Coal  Co.  v.  Doran  : '  "  But  to  justify  such  reforma- 
tion the  evidence  must  be  sufficiently  cogent  to  thoroughly  satisfy  the 
mind  of  the  court." 

The  quotations  made  indicate  a  universal  agreement  that  a  contract: 
shall  not  be  reformed  on  loose,  contradictory,  and  unsatisfactory  evi- 
dence ;  a  settled  determination  that  when  a  mistake  is  alleged  it  must 
be  clearly  established  by  satisfactory  proofs,  or  the  contract  will  stand 
as  made.  But  in  giving  expression  to  the  necessity  of  observing  such 
caution  some  judges  have  employed  conservative  language,  others  ex- 
treme. A  difference  doubtless  due  to  the  fact  that  the  question  before 
the  court  for  discussion  in  the  different  cases  was  not  what  is  the 
abstract  rule  as  to  the  degree  or  quality  of  the  evidence  required,  but 
rather  whether  the  particular  evidence  under  consideration  justifies  a 
reformation.  While  in  a  few  instances  apparently  unconsidered  expres- 
sions may  be  found  to  the  effect  that  the  mistake  must  be  established 
beyond  a  reasonable  doubt,  so  may  a  variety  of  other  expressions,  dif- 
fering in  form  but  equally  well  supported,  be  found,  such  as :  "  It  must 
be  proved  as  much  to  the  satisfaction  of  the  court  as  if  admitted  "  ;  "  the 
proof  must  be  clear,  irrefragable,  and  the  strongest  possible "  ;  or 
"  there  must  be  a  plain  mistake  established  by  satisfactory  proofs."  A 
situation  which  suggests  that  we  heed  the  caution  of  Folger,  J.,  in 
Taylor  V'  Mayor,  etc.:'  "It  is  not  always  well  to  take  particular 
phrases  and  sentences  from  an  opinion  and  read  them  as  giving  the 
core  of  the  judgment."  The  same  thought  was  expressed  in  Hastings 
Nat.  Bank  v.  Hibbard  : '  "It  must  always  be  remembered  that  general 
language  in  legal  discussions  is  to  be  construed  with  its  surroundings, 
and  cannot  be  dealt  with  in  the  abstract." 

Chief  Justice  Marshall,  in  Cohens  v-  Virginia,*  not  only  called  atten- 
tion to  the  care  which  should  be  observed  in  asserting  that  general 
expressions  used  in  an  opinion  must  be  accepted  as  law,  but  most 
admirably  stated  the  reason  for  it.  He  said  :  "  It  is  a  maxim  not  to  be 
disregarded  that  general  expressions  in  every  opinion  are  to  be  taken 
in  connection  with  the  case  in  which  these  expressions  are  used.  If  they 
go  beyond  the  case  they  may  be  respected,  but  ought  not  to  control 
the  judgment  in  a  subsequent  suit  when  the  very  point  is  presented  for 
decision.  The  reason  of  this  maxim  is  obvious.  The  question  actually 
before  the  court  is  investigated  with  care,  and  considered  in  its  full  ex- 

'  142  U.  S.  417-435.  '  82  N.  Y.  17. 

*  48  Michigan  457.  *6  Wheaton  120-179. 

30 


466  STOCK   V.   VINING.  [CIIAP.  I. 

tent.  Other  principles  which  may  serve  to  illustrate  it  are  considered 
in  their  relation  to  the  case  decided,  but  their  possible  bearing  on  all 
other  cases  is  seldom  completely  investigated." 

Hearing  in  mind  these  admonitions  as  we  examine  the  ojjinions  alluded 
to  we  reach  the  conclusion  that  they  do  not  require  us  to  declare  that 
this  strong  rule  of  criminal  procedure  has  become  a  part  of  the  practice 
in  civil  actions.  Certainly  this  need  not  be  done,  in  view  of  the  many 
authorities  which,  both  before  and  since  Judge  Story  penned  the  rule 
that  "  relief  will  be  granted  in  cases  of  written  instruments  only  when 
there  is  a  plain  mistake  clearly  made  out  by  satisfactory  proofs,"  have 
asserted  the  same  doctrine  in  terms  or  in  substance. 

We  think  the  refusal  to  charge  as  requested  was  not  error. 

The  judgment  should  be  affirmed. 

All  concur  except  Follett,  Ch.J.,  dissenting. 

Judgment  affirmed. 


STOCK  V.  VINING. 


In  Chancery,  before  Sir  John  Romilly,  M.R,,  January  13, 

1858. 

\_Reported  in  2'^  Beavan    235.] 

This  was  a  suit  to  rectify  a  marriage  settlement,  and  a  decree  was 
accordingly  made. 

Two  questions  arose,  first,  as  to  the  mode  in  which  the  settlement 
was  to  be  reformed,  and,  secondly,  as  to  the  costs  of  the  suit. 

Mr.  Follett  and  Mr.  Fry,  for  the  plaintiff,  said  that  there  had  been 
an  accidental  mistake,  for  which  the  plaintiffs  were  no  more  responsible 
than  the  defendant. 

Mr.  Amphlett  for  the  trustee  and  infant. 

The  Master  of  the  Rolls  ordered  that  the  settlement  should  be 
reformed  by  striking  out  the  words  erroneously  introduced,  and  inti- 
mated that  he  would  add  his  initials.  He  said  that  the  decree  ought  to 
be  indorsed  on  the  settlement. 

As  to  the  costs,  he  hesitated  at  first  as  to  ordering  them  to  be  paid 
out  of  the  corpus^  but  ultimately  he  decided  that  as  no  blame  was  to  be 
imputed  to  any  of  the  parties,  the  costs  of  all  parties  must  be  paid  out 
of  the  corpus  of  the  property. 
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WHITE  7'.  WHITE. 
In  Chancery,  bp:fork  Sir  James  Bacon,  V.C,  Decemher  7,  1872. 

\^Reported  in  Law  Reports,  15  Equity  Cases  24"].^ 

Motion  for  decree. 

Prior  to  the  date  of  the  next  stated  indenture  John  Bazley  White,  the 
father,  was  seised  in  fee  simple  in  possession  of  a  property  called  the 
Swansconibe  Cement  Works,  in  the  parish  of  Swanscombe,  in  the 
county  of  Kent,  subject  to  a  term  of  twenty-one  years  from  the  ist  of 
January,  1853,  which  was  vested  in  John  Bazley  White  the  younger, 
George  Frederick  White,  and  Robert  Owen  White. 

On  the  2 2d  of  May,  1865,  an  indenture  was  executed  whereby  the 
lands  and  hereditaments  specified  in  a  schedule  thereto  were  granted 
and  confirmed  by  J.  B.  White,  the  father,  and  (as  to  the  premises  com- 
prised in  the  term  for  the  purpose  of  merging  the  same  in  the  freehold) 
were  granted,  assigned,  and  confirmed  by  J.  B.  White  the  younger,  G. 
V.  White,  and  R.  O.  White,  to  a  trustee  and  his  heirs,  to  the  use  and 
intent  that  J.  B.  White,  the  father,  might  thenceforth  during  his  life  re- 
ceive a  yearly  rent-charge  of  ;j^2,7oo,  to  be  chargeable  upon  and  issu- 
ing out  of  the  premises,  and  if  he  should  die  before  the  31st  of  Decem- 
ber, 1872,  then  that  his  executors,  administrators,  or  assigns  might 
receive  a  yearly  rent-charge  of  ^£"1,000  to  that  date,  to  be  chargeable 
upon  and  issuing  out  of  the  premises,  and  subject  thereto,  to  the  use  of 
J.  B.  White  the  younger,  G.  F.  White,  and  R.  O.  White,  their  heirs  and 
assigns  absolutely  in  equal  shares  as  tenants  in  common. 

Amongst  the  items  of  property  scheduled  to  this  deed  was  the  fol- 
lowing, numbered  3  :  "  One  undivided  moiety  or  half  part  or  share,  or 
one  equal  moiety  or  half  part  or  share,  of  and  in  all  that  piece  or  parcel 
of  land  situate  and  being  in  the  parish  of  Swanscombe,  in  the  county  of 
Kent  ....  containing  by  measurement  ioa.  2R,  24P.  .  .  .  known  as 
the  Swanscombe  Cement  Works." 

On  the  20th  of  October,  1867,  J.  B.  White,  the  father,  died,  having 
made  a  will,  appointing  J.  B.  White,  G.  F.  White,  and  another  person 
executors,  and  disposing  of  the  ^1,000  rent-charge  as  part  of  the  in- 
come of  his  residuary  estate. 

On  the  8th  of  June,  1872,  this  bill  was  filed  by  J.  B.  White,  G.  F. 
White,  and  R.  O.  White,  against  the  executor  (other  than  the  two 
plaintiff  executors)  and  the  beneficiaries  under  the  will,  several  of  whom 
were  infants,  alleging  that  the  common  intention,  agreement,  under- 
standing, and  belief  of  J.  B.  White,  the  father,  and  of  the  plaintiffs  were 
that  the  deed  should  comprise  the  entirety  of  the  property  called  the 
Swanscombe  Cement  Works  ;  that  upon  the  execution  of  the  deed  the 
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plaintiffs  were  let  by  J.  R.  White,  the  father,  into  possession  and  receipt 
of  the  rents  and  i)rofits  of  the  entirety  of  the  premises;  that  the  rent- 
charges  before  and  since  the  death  of  J.  B.  White,  the  father,  had  been 
duly  paid;  that  in  about  April,  1872,  the  mistake  was  discovered  ;  that 
of  the  persons  beneficially  interested  under  the  will  (all  of  whom  had 
been  made  defendants)  those  who  were  competent  to  consent  were 
willing  that  the  indenture  should  be  rectified,  but  that,  under  the  cir- 
cumstances, the  deed  could  not  be  rectified  except  under  and  by  the 
direction  of  the  court. 

The  bill  then  prayed  that  the  indenture  might  be  rectified  by  omitting 
from  item  3  in  the  schedule  the  words  referring  to  a  moiety  of  the 
Swanscombe  Cement  Works,  and  by  inserting  proper  words,  so  as 
clearly  and  effectually  to  ])ass  the  entirety. 

The  prayer  of  the  bill  was  supported  by  the  affidavits  of  the  plaintiffe 
and  of  the  solicitor  employed  in  the  preparation  of  the  deed,  who  ex- 
plained how  the  mistake  arose. 

Mr.  Marten  for  the  plaintiffs. 

In  Stock  V.  Vining  *  the  Master  of  the  Rolls  ordered  the  deed  itself  to 
be  rectified  without  a  conveyance,  and  His  Lordship  authenticated  the 
alteration  by  signing  his  initials  against  the  alteration. 

In  Squibb  v.  White  ^  the  Master  of  the  Rolls  appears  to  have  con- 
sidered it  sufficient  to  order  the  rectification,  and  to  direct  a  copy  of  the 
order  to  be  indorsed  on  the  deed. 

It  is  submitted  that  the  latter  mode  is  sufficient,  and  is  the  proper 
practice. 

Mr.  Rod^vell  for  the  defendants. 

It  may  be  doubted  whether  a  conveyance  of  the  outstanding  moiety 
is  not  necessary  after  the  dicUim  of  Lord  Cottenham,  C,  in  Marquis  of 
Exeter  v.  Marchioness  of  Exeter.'  There,  however,  more  property  had 
passed  than  was  intended,  instead  of  less,  as  here. 

Sir  James  Bacon,  V.C.  In  my  opinion  a  declaration  that  the 
deed  ought  to  be  rectified,  followed  by  an  order  that  it  be  rectified 
accordingly,  will  be  sufficient  to  pass  the  legal  estate  without  a  convey- 
ance. 

If  the  parties  desire  it,  I  will  put  my  initials  to  the  alteration,  as  was 
done  by  the  Master  of  the  Rolls  in  Stock  v.  Vining,*  but  I  do  not  con- 
sider it  necessary,  as,  in  my  opinion,  the  order  will  be  sufficient  without 
more,^ 

'  25  Beav.  235.  ''Set.  on  Dec,  vol.  i.,  p.  498. 

^3  My.  &  Cr.  321,  326.  •*  25  Beav.  235. 

^  In  Andrews  v.  Andrews,  81  Maine  337,  on  a  bill  brought  to  reform  a  deed  of 
conveyance  of  real  estate,  which  the  plaintiff  claimed  conveyed  more  property 
than  the  contract  called  for,  Virgin,  J.,  directed  a  decree  as  follows  : 
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The  following  are  minutes  of  the  decree  : 

Declare  that  the  indenture  dated  the  22d  of  May,  1865,  in  the  bill  of  complaint 
mentioned  was,  in  the  particulars  hereinafter  specified,  executed  under  mistake, 
and  that  the  same  indenture  was  intended  to  pass  thereby  the  entirety  of  the 
property  called  the  Swanscombe  Cement  Works  ;  and 

Declare  that  the  same  indenture  ought  to  be  rectified  by  omitting  from  the 
item  3  of  the  third  schedule  thereto  the  words  referring  to  a  moiety  of  the  said 
property  called  the  swanscombe  Cement  Works,  and  by  inserting  proper  words 
in  the  said  schedule,  so  as  clearly  and  effectually  to  pass  the  entirety  of  the  said 
property  called  the  Swanscombe  Cement  Works  ;  and,  therefore, 

Order  that  the  said  item  No.  3  of  the  said  schedule  to  the  said  indenture  be 
rectified  by  omitting  therefrom  the  following  words,  that  is  to  say,  "  One  undi- 
vided moiety,  or  half  part  or  share,  or  one  equal  moiety  or  half  part  or  share  of 
and  in,"  and  by  inserting  in  the  said  item  No.  3  of  the  said  schedule,  in  lieu  of 
the  said  words,  the  words  "  The  entirety  of  "  (and  by  making  similar  omissions 
and  insertions  throughout  the  description)  ;  and 

Let  a  copy  of  this  order  be  indorsed  upon  the  said  indenture. 

Liberty  to  apply. 

Solicitors  for  the  plaintiffs  and  defendants :  Messrs.  Thomas  &* 
Hollatns. 
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In  Chancery,  before  Sir  James  Bacon,  V.C,  July  13,  1875. 

\Reported  in  Law  Reports,  20  Equity  Cases  666.] 

Motion  for  decree. 

By  articles  dated  the  loth  of  December,  1833,  and  made  prior  to 
the  marriage  of  Elizabeth  Harrold,  a  minor  and  ward  of  court,  with 
William  Palmer,  in  pursuance  of  an  order  of  the  court,  dated  the  3d  of 
December,  1833,  certain  personal  property  of  Miss  Harrold  was  cove- 
nanted to  be  settled  upon  trusts  therein  mentioned  ;  and  it  was  by  the 
articles  declared  that  if  there  should  be  no  child  of  the  marriage,  then, 
after  the  decease  of  the  survivor  of  William  Palmer  and  Elizabeth  Har- 
rold, the  trustees  should  be  possessed  of  the  trust  fund  and  the  income 
thereof  upon  such  trusts  as    Elizabeth    Harrold,  whether  covert  or  sole, 

*'  Our  conclusion,  therefore,  is  that  the  defendant  be  perpetually  enjoined  from 
prosecuting  his  action  at  law  on  the  plaintiff's  covenants  in  her  deed  to  the  de- 
fendant, so  far  as  the  three  parcels  of  land  sold  by  Watts  to  Marston,  Rice  & 
Plummer  are  alone  concerned  ;  and  that  the  defendant,  on  demand,  execute  a 
deed  of  release  to  Marston  of  the  Marston  &  Rice  parcels  and  a  deed  of  release 
of  the  Plummer  parcel  to  Plummer,  both  of  which  deeds  shall  be  prepared  by 
the  plaintiff  and  recorded  in  Cumberland  registry  of  deeds  at  her  own  expense. 
And  that  the  mortgage  of  defendant  to  the  plaintiff  be  reformed  by  the  plain- 
tiff's releasing  the  same  parcel  to  the  defendant." — Ed. 
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should  by  will  appoint,  and  in  default  of  such  appointment  for  the  next 
of  kin  of  Elizabeth  Harrold. 

The  marriage  took  place  on  the  12th  of  December,  1833, 

On  the  9th  of  December,  1834,  Elizabeth  Harrold  attained  twenty- 
one. 

By  the  marriage  settlement,  which  was  dated  the  4th  of  February, 
1836,  and  made  in  conformity  with  the  articles,  and  in  pursuance  of 
another  order  of  court,  dated  the  3otli  of  June,  1835,  the  above  person- 
alty was  settled  upon  the  trusts  therein  mentioned  ;  and  the  settlement 
continued  : 

"  In  case  there  shall  be  no  child  of  the  said  William  Palmer  by  the 
said  Elizabeth  Harrold  who  under  the  trusts  hereinbefore  declared  shall 
attain  a  vested  interest  in  the  said  sum,  then  in  such  case  the  said 
trustees  shall,  after  the  decease  of  the  survivor  of  them,  the  said  W. 
Palmer  and  Elizabeth  Harrold,  stand  and  be  possessed  of  and  interested 
in  the  said  sum,  and  the  dividends  or  annual  produce  thereof,  upon  and 
for  such  trusts,  intents,  and  purposes  as  the  said  Elizabeth  Harrold, 
■whether  covert  or  sole,  shall  by  her  last  will  and  testament  in  writing, 
or  by  any  codicil  or  codicils  thereto  to  be  signed  and  published  by  her 
in  the  presence  of  two  or  more  credible  witnesses,  direct  or  appoint, 
and  in  default  of  such  appointment,  upon  trust  for  all  and  every  such 
person  or  persons  as  at  the  decease  of  the  survivor  of  them,  the  said 
W.  Palmer  and  Elizabeth  Harrold  his  wife,  shall  be  the  next  of  kin  of 
her  the  said  Elizabeth  Harrold." 

On  the  14th  of  October,  1868,  William  Palmer  died.  There  never 
was  any  issue  of  the  marriage. 

On  the  23d  of  April,  1871,  Elizabeth  Palmer,  the  widow,  married  the 
Rev.  John  Henry  Smith;  and  on  the  20th  of  November,  1874,  she  filed 
this  bill  against  John  Iliffe,  the  surviving  trustee  of  the  settlement,  and 
her  husband,  J.  H.  Smith,  praying  for  a  declaration  that  she  was  enti- 
tled to  have  the  articles  and  settlement  rectified  in  such  manner  and 
form  as  that,  in  the  events  which  had  happened,  the  funds  now  subject 
to  the  settlement  might  be  held  by  the  defendant,  John  Iliffe,  in  trust 
for  the  plaintiff,  her  executors,  administrators,  and  assigns,  absolutely 
and  as  part  of  her  separate  estate. 

Mrs.  Smith,  by  her  affidavit  in  support  of  the  bill,  said  that  the  terms 
of  the  settlement  were  arranged  by  her  mother  and  her  advisors  without 
reference  to  herself ;  that  she  was  then  a  girl  under  twenty-one,  but  that 
she  never  understood  she  was  to  be  deprived  of  the  control  of  her  own 
property  in  the  event  of  her  becoming  a  widow  and  childless.  She  also 
said  that  as  far  as  she  was  aware  she  had  no  near  relations,  and  she  did 
not  know  who  was  her  next  of  kin. 

Mr.  Kay,  Q.C.,  and  Mr.   Warmington  for  the  plaintiff. 


SEC.  IX.]  SMITH   V.    ILIFFE.  471 

Mr.  Townsend  for  the  surviving  trustee  of  the  settlement. 

Mr.  Field  for  the  second  husband. 

Sir  James  Bacon,  V.C.  The  last  case  which  has  been  cited  fur- 
nishes at  least  an  intelligible  and  satisfactory  ground  on  which  matters 
of  this  kind  may  be  disposed  of.  In /«  r<?  Best's  Settlement  Trusts,' 
Vice-Chancellor  Hall  observes  that  nothing  can  be  more  improbable 
than  that  a  lady,  in  making  a  settlement  of  her  own  property,  should 
intend  to  put  it  beyond  her  own  control  in  the  events  of  the  husband 
dying  and  there  being  no  child  of  the  marriage,  and  thus  deprive  herself 
of  the  power  of  making  any  provision  on  the  occasion  of  a  second  mar- 
riage. 

These  observations  have  a  direct  bearing  on  the  present  case,  and 
authority  is  not  wanting,  if  it  were  needed,  to  show  that  the  court  has 
power  to  act  in  the  way  which  is  prayed  by  this  bill. 

The  case  before  the  late  Master  of  the  Rolls  of  Wolterbeek  v.  Barrow,* 
though  it  proceeded  on  facts  which  are  not  present  here,  is  an  authority 
as  to  the  jurisdiction  of  the  court. 

In  the  present  case  the  wife  states  positively  that  it  was  not  her  in- 
tention that  she  should  be  deprived  of  the  control  of  her  property  in  the 
events  which  have  happened,  and  against  that  statement  there  is  not  a 
particle  of  evidence.  Such  a  state  of  things  as  this  must,  according  to 
the  practice  of  the  court,  have  great  weight,  and  there  is  abundant 
ground  for  holding  that  the  plaintiff  is  entitled  to  have  the  settlement 
rectified  in  such  a  way  as  that,  in  the  events  which  have  happened,  the 
property  may  be  hers  absolutely. 

There  will  be  a  declaration  in  the  terms  of  the  prayer  of  the  bill, 
and  it  will  be  sufficient  that  that  declaration  be  endorsed  on  the  settle- 
ment. 

The  costs  of  all  parties,  as  between  solicitor  and  client,  will  come 
out  of  the  fund. 

'  Law  Rep.  i8  Eq.  686,  6g2.  '23  Beav.  423, 


CHAPTER    II. 

FRAUD,    MISREPRESENTATION,    CONCEALMENT. 

Section  I. — Extent  of  Jurisdiction,   S-^^^^^^'^V 


COMMERCIAL  MUTUAL  INSURANCE  COMPANY  v.  WILL- 
IAM McLOON. 

In  the  Supreme  Judicial  Court  of   Massachusetts,  January 

Term,   1867. 

\^Reported  i7i  14  Allen  351.] 

Bill  in  equity  brought  by  a  marine  insurance  company  established 
in  New  York,  setting  forth  that  on  the  15th  of  February,  1866,  the  de- 
fendant was  or  pretended  to  be  the  owner  of  a  merchant  ship  called 
The  Young  Mechanic;  that  on  that  day  he  effected  two  policies  of  in- 
surance with  the  plaintiffs,  one  upon  said  ship  for  $5,000  and  the  other 
upon  her  freight  for  $2,500,  for  a  voyage  from  Boston  to  Hong  Kong  ; 
that  it  was  then  represented  that  the  ship  was  tight,  stanch,  and  in  all 
respects  seaworthy  ;  that  it  was  his  intention  to  have  her  make  said 
voyage  with  reasonable  dispatch  ;  that  her  value  was  $65,000  and  her 
cargo  was  to  be  chiefly  ice;  that  she  sailed  from  Boston  on  the  5th  of 
March,  1866,  on  her  pretended  voyage  ;  that  before  her  departure  the 
defendant  had  obtained  other  insurances  upon  her  amounting  to 
$67,500;  that  on  the  loth  of  April,  1866,  while  off  the  coast  of  South 
America,  she  was  destroyed  by  fire  ;  that  at  the  time  of  obtaining  the 
insurance  from  the  plaintiffs  she  was  not  tight,  stanch,  and  sound,  sea- 
worthy, and  competent  for  the  voyage,  and  the  representations  in  re- 
spect thereto  were  false,  and  known  to  be  so  by  the  defendant ;  that  it 
was  never  intended  that  she  should  perform  the  voyage ;  that  her  valu- 
ation was  grossly  excessive  ;  that  said  false  representations  were  made 
for  the  purpose  of  inducing  the  plaintiffs  to  issue  said  policies  ;  that  the 
defendant  then  intended  that  she  should  not  perform  said  voyage,  but 
that  she  should  be  destroyed  and  the  insurance  moneys  obtained  there- 
by;  that  in  pursuance  of  this  purpose  the  defendant  conspired  with  the 
master  of  the  ship  to  prevent  her  from  performing  her  voyage  by  de- 
stroying her ;  that  the  master  accordingly,  in  pursuance  of  said  plan, 
472 
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caused  her  to  be  fired  and  totally  destroyed  on  said  loth  of  April ;  that 
said  policies  were  obtained  from  the  plaintiffs  with  the  fraudulent  pur- 
pose and  intent  of  defrauding  the  plaintiffs ;  that  the  defendant  still 
holds  the  policies  and  refuses  to  surrender  them  to  be  cancelled,  but 
pretends  to  have  a  claim  thereon  for  a  total  loss ;  that  the  evidence  of 
the  facts  above  set  forth  is  now  in  possession  of  the  plaintiffs,  but  the 
defendant  neglects  to  bring  an  action  for  his  alleged  claim,  and  the  wit- 
nesses cognizant  of  the  facts  are  seafaring  men  and  have  no  fixed  or 
permanent  place  of  abode,  so  that  they  can  be  relied  upon  to  appear  as 
witnesses  to  the  facts  aforesaid  at  some  remote  and  uncertain  time  in 
the  future.  The  prayer  was  that  an  immediate  commission  might  issue 
for  the  examination  of  witnesses  to  the  facts  aforesaid  at  Boston,  New 
York,  Rockland  (Maine),  and  other  places,  and  that  the  defendant  might 
be  ordered  to  surrender  the  said  policies  to  the  plaintiffs  to  be  can- 
celled, and  for  other  relief. 

The  defendant  demurred  to  the  bill,  assigning  as  cause  of  demurrer 
that  the  bill,  being  a  bill  to  perpetuate  testimony,  contained  a  prayer  for 
general  relief  and  a  prayer  that  the  defendant  might  be  decreed  to  de- 
liver up  the  policies. 

The  case  was  reserved  by  Gray,  J.,  for  the  determination  of  the  full 
court. 

JV.  St./.  Gree?i,  for  the  defendant,  cited  2  Story  on  Eq.,  §  1505  ; 
Story  Eq.  PI.,  §  306. 

W.  D.  Booth  (of  New  York)  &-  T.   W.  Clarke  for  the  plaintiffs. 

Hoar,  J.  The  demurrer  is  supported  in  argument  upon  the  single 
ground  that  the  bill  is  a  bill  to  perpetuate  testimony  merely,  and  that 
its  prayer  for  relief  makes  it  multifarious.  But  the  defendant  does  not 
attempt  to  controvert  the  position  that  if  the  prayer  to  take  testimony 
were  stricken  out  the  bill  would  present  a  proper  case  for  equitable  re- 
lief. It  alleges,  by  formal  and  sufficient  averments,  that  the  defendant 
obtained  a  policy  of  insurance  by  fraud,  which  gives  him  an  apparent 
cause  of  action,  from  which  the  plaintiff  is  in  danger,  and  prays  that  this 
policy  may  be  given  up  and  cancelled.  The  authorities  are  abundant 
to  show  that  a  bill  for  this  purpose  may  be  sustained. 

The  prayer  that  a  commission  may  issue  to  take  testimony  does  not 
seem  to  us  to  make  such  a  bill  multifarious.  There  is  no  prayer  to  per- 
petuate testimony  ;  and  asking  that  a  commission  may  issue  to  take  tes- 
timony, though  unnecessary  to  be  inserted  in  the  bill  and  unusual,  is 
merely  a  prayer  for  one  of  the  common  incidents  of  the  suit,  which  does 
not  in  any  degree  affect  the  general  scope  of  the  bill  or  impair  its  force 
or  efficiency.  It  is  superfluous,  but  adds  no  new  or  incongruous  cause 
of  action. 

Demurrer  overruled. 


474  INSURANCE   CO.   T.    BAILEY.  [ciIAP.  11. 

INSURANCE  COMPANY  v.  BAILEY. 
In  the  Supreme  Court  of  the  United  States,  December,  1871. 

[ReporUd  in  13  IVallace  bit.] 

Appeal  from  the  Supreme  Court  of  the  District. 

The  Phoenix  Mutual  Life  Insurance  Company  filed  a  bill  against 
Mrs.  Elizabeth  Bailey,  widow  of  Albert  Bailey,  to  compel  the  cancella- 
tion of  two  policies  of  insurance  issued  by  that  company  upon  the  life 
of  the  said  Albert,  on  the  12th  of  June  and  15th  of  July,  1867, 
respectively. 

The  grounds  of  the  bill  were  that  the  policies  had  been  procured  by 
the  defendant  by  fraudulent  suppression  of  certain  material  facts,  and 
the  misrepresentation  of  other  ones  of  the  same  class.  The  answer 
denied  the  allegations  made. 

Evidence  was  given  tending  to  show  that  the  defendant,  then  bearing 
the  name  of  Mrs.  Von  Kammecher,  after  a  husband  from  whom  she  had 
been  divorced,  went,  on  the  loth  June,  1867,  to  the  office  of  the  insur- 
ance company  to  have  Mr.  Bailey's  life  insured  ;  the  insurance  being 
in  Bailey's  own  favor,  he  representing  himself  as  unmarried.  Bailey 
being  required,  in  the  usual  form,  to  name  an  intimate  friend  who  could 
answer  as  to  his  health,  referred  to  Mrs.  Von  Kammecher,  in  whose 
house  he  was  then  boarding,  and  who  accordingly  signed  a  certificate 
that  he  was  in  good  health  and  of  temperate  habits.  A  policy  was  ac- 
cordingly made  out  to  Bailey  for  $4,000.  Nine  days  afterward,  that  is 
to  say,  on  the  19th  June,  1867,  the  same  lady  called  at  the  office  and 
requested  that  the  policy  should  issue  to  her  as  the  wife  of  Bailey,  and 
should  be  increased  to  $6,000.  The  policy  was  thus  made,  and  was 
dated  as  of  the  12th  June,  1867,  the  date  intended  for  the  other.  An 
additional  policy  was  made  for  $4,000  on  the  15th  July,  1867.  Bailey 
and  Mrs.  Von  Kammecher  were  married  June  22d.  1867,  and  Bailey 
died  October  nth  following,  of  phthisis  pulmonalis.  Evidence  was 
also  given  tending  to  show  that  Bailey  had  been  under  treatment  from 
February  till  May,  1867  ;  was  told  that  his  lungs  were  diseased,  and 
that  he  "must  strenuously  take  care  of  himself"  ;  and,  moreover,  that 
Mrs.  Von  Kammecher  knew  this,  and  had  been  told  that  Mr.  Bailey 
"  might  live  two  years  or  not  more  than  six  months"  ;  and  that  she  had 
been  herself  principally  if  not  solely  instrumental  in  procuring  the  poli- 
cies. Evidence  was  also  given  tending  to  show  that  Bailey's  habits 
were  not  temperate. 

On  the  other  hand  evidence  was  given  tending  to  a  contrary  conclu- 
sion, but  it  did  not  perhaps  establish  it. 

It  was  not  alleged  in  the  bill,  nor  was  there  evidence  given  to  show. 
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that  Mrs.  Bailey  had  attempted  to  assign  or  that  she  was  about  to  dis- 
pose of  the  poHcies,  The  averment  of  the  bill  was  that  Mrs.  Bailey, 
insisting  upon  the  obligation  of  the  company  under  the  policies,  "de- 
manded the  $10,000,  and  threatened  to  bring  an  action  at  law  to  re- 
cover the  same,  and  by  such  suit  to  harass  and  injure  the  company." 
But,  on  the  other  hand,  it  appeared  that  after  the  bill  had  been  filed 
suit  was  brought  at  law  on  the  policies ;  so  that  the  company  could 
now  set  up  the  fraud  alleged. 

The  court  below  dismissed  the  bill  '"ithout  prejudice. 

Messrs.  Carlisle,  McPherson,  and  W.  S.  Cox  for  the  appellant. 

Messrs.  W.  D.  Davidge  and  R.  B.   Washington,  contra. 

Mr,  Justice  Clifford  delivered  the  opinion  of  the  court.' 

Two  policies  for  insurance  upon  the  life  of  Albert  Bailey,  the  husband 
of  the  appellee,  were  issued  by  the  appellants  and  made  payable  to  the 
appellee  in  ninety  days  after  due  notice  and  proof  of  the  death  of  the  hus- 
band. He  died  on  the  i  ith  of  October  following,  and  due  notice  of  that 
event  was  given  to  the  appellents  by  the  appellee,  to  whom  the  sums 
insured,  amounting  to  ten  thousand  dollars,  were  payable  ;  but  they 
refused  to  pay  the  same,  upon  the  ground  that  the  policies  were  ob- 
tained by  fraudulent  representations,  and  by  the  fraudulent  suppression 
of  material  facts.  They  not  only  refused  to  pay  the  sums  insured,  but 
instituted  the  present  suit  in  equity  to  enjoin  the  appellee  from  assign- 
ing or  in  any  manner  disposing  of  the  policies,  and  also  prayed  that  she 
might  be  compelled  by  the  decree  of  the  court  to  deliver  up  the  poli- 
cies to  be  cancelled,  and  for  further  relief.  Process  was  issued  and 
served,  and  the  respondent  appeared  and  answered,  denying  all  the 
charges  set  forth  in  the  bill  of  complaint,  and  alleging  that  the  com- 
plainants were  bound  to  pay  her  the  entire  sums  insured  in  the  respect- 
ive policies.  Proofs  were  taken  on  both  sides,  and  the  cause  having 
been  duly  transferred  to  the  General  Term,  the  parties  proceeded  to 
final  hearing,  and  the  Supreme  Court  of  the  District  entered  a  decree 
dismissing  the  bill  of  complaint  with  costs,  but  without  prejudice,  and 
the  complainants  appealed  to  this  court. 

Fraudulent  representations  and  the  fraudulent  suppression  of  material 
facts  are  the  principal  grounds  alleged  for  the  relief  prayed  in  the  bill 
of  complaint,  and  it  must  be  conceded  that  the  proofs  introduced  by 
the  complainants  tend  strongly  to  support  the  allegations  which  contain 
those  charges.  Those  allegations  in  the  bill  of  complaint  are  denied 
in  the  answer,  and  the  respondent  has  introduced  proofs  in  support  of 
those  denials,  but  it  is  not  going  too  far  to  say  that  the  weight  of  the 
evidence,  as  exhibited  in  the  record,  is  adverse  to  the  pretensions  of  the 

'  Only  so  much  of  the  opinion  is  given  as  relates  to  the  question  of  jurisdic- 
tion.— Ed. 
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respondent,  nor  does  it  appear  that  any  different  views  were  entertained 
by  the  subordinate  court.  Grant  all  that,  and  still  it  does  not  follow 
that  the  decree  in  the  court  below  is  erroneous,  as  the  bill  of  complaint 
may  well  have  been  dismissed  upon  grounds  wholly  disconnected  from 
the  merits  of  the  controversy. 

Suits  in  equity,  the  Judiciary  Act  provides,  shall  not  be  sustained  in 
either  of  the  courts  of  the  United  States  in  any  case  where  plain,  ade- 
quate, and  complete  remedy  may  be  had  at  law,  and  the  same  rule  is 
applicable  where  the  suit  is  prosecuted  in  the  Chancery  Court  of  this 
District.' 

Much  consideration  was  given  to  the  construction  of  that  section  of 
the  Judiciary  Act  in  the  case  first  referred  to,  and  also  to  the  question 
whether  a  party  seeking  to  enforce  a  legal  right  could  resort  to  equity 
in  the  first  instance  in  a  controversy  where  his  remedy  at  law  is  com- 
plete, and  the  court  without  hesitation  came  to  the  conclusion  that  he 
could  not,  if  his  remedy  at  law  was  as  practical  and  as  efficient  to  the 
ends  of  justice  and  its  prompt  administration  as  the  remedy  in  equity. 

Most  of  the  leading  authorities  were  carefully  examined  on  the  occa- 
sion, and  the  court  came  to  the  following  conclusion,  which  appears  to 
be  correct :  That  whenever  a  court  of  law  in  such  a  case  is  competent 
to  take  cognizance  of  a  right  and  has  power  to  proceed  to  a  judgment 
which  affords  a  plain,  adequate,  and  complete  remedy  without  the  aid 
of  a  court  of  equity,  the  plaintiff  must  in  general  proceed  at  law,  be- 
cause the  defendant,  under  such  circumstances,  has  a  right  to  a  trial  by 
jury.'' 

Exceptions  undoubtedly  exist  to  that  rule,  of  which  there  are  many 
to  be  found  in  the  reports  of  judicial  decisions,  and  in  which  preventive 
relief  was  administered  by  injunction.  Such  relief  is  granted  to  pre- 
vent irreparable  injury  or  a  multiplicity  of  suits,  or  where  the  injury  is 
of  such  a  nature  that  it  cannot  be  adequately  compensated  by  damages 
at  law,  or  is  such  as,  from  its  continuance  or  permanent  mischief,  must 
occasion  constantly  recurring  grievance  which  cannot  be  removed  or 
corrected  otherwise  than  by  such  a  preventive  remed)\ 

Authorities  to  show  that  equity  will  interfere  to  restrain  irreparable 
mischief,  or  to  suppress  oppressive  and  interminable  litigation,  or  to 
prevent  multiplicity  of  suits,  is  unnecessary,  as  that  proposition  is  uni- 
versally admitted. 

'  Hipp  V.  Babin,  19  Howard  271  ;  Parker  7a  Lake  Co.,  2  Black  545  ;  Boyce 
Executors  z'.  Grundy,  3  Peters  210  ;  Graves  v.  Ins.  Co.,  2  Cranch  444  ;  i  Stat, 
at  Large  82. 

Toley  7/.  Hill,  i  Philips  399  ;  s.  c,  2  House  of  Lords  Cases  28  ;  Fire  Ins. 
Co.  7'.  Delavan,  8  Paige's  Chancery  422  ;  Alexander  v.  Muirhead,  2  Dessausure 
162  ;    5  American  Law  Register  564. 
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Jurisdiction  may  also  be  exercised  by  courts  of  equity  to  rescind  writ- 
ten instruments  in  cases  where  they  have  been  procured  by  false  repre- 
sentations or  by  the  fraudulent  suppression  of  the  truth,  if  it  appear 
that  the  rescission  of  the  same  is  essential  to  protect  the  opposite  party 
from  pecuniary  injury.  Equity  will  rescind  or  enjoin  such  instruments 
where  they  operate  as  a  cloud  upon  the  title  of  the  opposite  party,  or 
where  the  instruments  are  of  a  character  that  the  vice  in  the  incejition 
of  the  same  would  be  unavailing  as  a  defense  by  the  injured  party  if  the 
instruments  were  transferred  for  value  into  the  hands  of  an  innocent 
holder.  Title-deeds  fraudulently  procured  may,  under  such  circum- 
stances, be  decreed  to  be  cancelled  or  reformed,  as  the  case  may  be, 
and  bills  of  exchange  or  promissory  notes  may  be  enjoined  and  practi- 
cally divested  of  their  negotiable  quality. 

Such  jurisdiction  also  extends  to  the  protection  of  letters-patent 
against  infringement,  and  is  exercised  in  many  cases  to  prevent  waste, 
and  for  many  other  judicial  purposes,  but  the  rule  in  the  Federal  courts 
is  universal  that  if  the  defendant  has  a  good  defense  at  law,  and  the 
remedy  at  law  is  as  perfect  and  complete  as  the  remedy  in  equity,  an 
injunction  will  not  be  granted. 

Whether  the  remedy  sought  in  this  case  would  have  been  available  if 
the  suit  had  been  instituted  before  the  death  of  the  person  whose  life 
was  insured  it  is  not  necessary  to  determine,  as  no  such  question  is  in- 
volved in  the  record.  Suffice  it  to  say  upon  that  topic  that  the  com- 
plainant has  not  referred  the  court  to  any  decided  case  which  supports 
the  affirmative  even  of  that  inquiry^  but  the  difficulty  in  the  way  to  such 
a  conclusion  in  the  case  before  the  court  is  much  greater,  as  by  the 
death  of  the  cestui  que  vie  the  obligation  to  pay,  as  expressed  in  the 
policies,  became  fixed  and  absolute,  subject  only  to  the  condition  to 
give  notice  and  furnish  proof  of  that  event  within  ninety  days.  Notice 
having  been  given  and  the  required  proof  furnished,  the  obligation  to 
pay  certainly  became  fixed  by  the  terms  of  the  policies,  and  the  sums 
insured  became  a  purely  legal  demand,  and  if  so  it  is  difficult  to  see 
what  remedy  more  nearly  perfect  and  complete  the  appellants  can  have 
than  is  afforded  them  by  their  right  to  make  defense  at  law,  which 
secures  to  them  the  right  of  trial  by  jury.' 

Where  a  party,  if  his  theory  of  the  controversy  is  correct,  has  a  good 
defense  at  law  to  "  a  purely  legal  demand,"  he  should  be  left  to  that 
means  of  defense,  as  he  has  no  occasion  to  resort  to  a  court  of  equity 
for  relief  unless  he  is  prepared  to  allege  and  prove  some  special  circum- 
stances to  show  that  he  may  suffer  irreparable  injury  if  he   is  denied  a 

'  Foley  V.  Hill,  2  House  of  Lords  Cases  45  ;  Thrale  v.  Ross,  3  Brown's 
Chancery  Cases  56  ;  Arundel  v.  Holmes,  4  Beaven  325  ;  Norris  v.  Day,  4 
Young  &  Collyer  475. 


478  FREE?).    HUCKINGIIAM.  [ciIAP.  11. 

preventive  remedy.  Nothing  of  the  kind  is  to  be  apprehended  in  this 
case,  as  the  contracts,  embodied  in  the  policies,  are  to  pay  certain  defi- 
nite sums  of  money,  and  the  record  shows  that  an  action  at  law  has 
been  commenced  by  the  insured  to  recover  the  amounts,  and  that  the 
action  is  now  pending  in  the  court  whose  decree  is  under  re-examination. 

Courts  of  equity  unquestionably  have  jurisdiction  of  fraud,  misrepre- 
sentation, and  fraudulent  suppression  of  material  facts  in  matters  of 
contract,  but  where  the  cause  of  action  is  "a  purely  legal  demand," 
and  nothing  appears  to  show  that  the  defense  at  law  may  not  be  as  per- 
fect and  complete  as  in  equity,  a  suit  in  equity  will  not  be  sustained  in 
a  Federal  court,  as  it  is  clear  that  the  case  under  such  circumstances 
is  controlled  by  the  sixteenth  section  of  the  Judiciary  Act. 

Decree  affirmed. 


-^  [Reported  in  57  New  Hampshire  Reports  95.] 


J^  C<).p,  <^>^'^  1*5^^,  FREE  V.  BUCKINGHAM. 

^   lA.,^-^       ^    .    j^  ^^^  Superior  Court  of  Judicature  of  New  Hampshire, 
J  ^^(^^-fJ^  March   22,   1876. 

,».<-■        «  Bill  in  equity.     The   substance  of„|Jx£^]aill,  so  far  as  the  present 

'  case  is  concerned,  was  as  follows  :     That  the  plaintifiF^  John  W.  Free,  in 

jn   j^cnAAOi^-  Apri]^  1867,  was  the  owner  of  the  township  of  Dixville,  in  the  county  of 

to^-v  '^^*°*"  Coos;  that  he  had  employed  the  defendant,  Buckingham,  as  his  agent 

a  «t.vvVi^''r'*^*"^   to  take  care  of  his  property  there,  and  to  negotiate  sales  under  special 

j-y*^    ^  tii<:<>y)^  instructions;  that  the  agent,  in  violation  of  his  authority,  sold  and  con- 

.  veyed,  as  the  pretended  attorney  of  the  plaintiff,  large  portions  of  the 

"i'        f  n     ^^"^  *^  ^^  defendants  Young  and  Shorey,  separately  ;  that  afterward 

<X^*-*     "^  ^     the  defendant  Buckingham,  by   fraudulent  misrepresentations,  induced 

;^v\ 4cc\,  fw'^-v     the  plaintiff,  by  deed  dated  November  15,  1868,  and  confirmed  by  an- 

^siXry-s    \  W^"-  other  deed  made  March  19,  i86g,  to  convey  the  said  land  to  him  ;  that 

»       I        -^      the  defendants  Young  and  Shorey  had  conveyed  to  some  of  the  other 

defendants,  and  they  again  to  others,  so  that  all  the  other  defendants, 

nf    ''^'^{p  ^      excepting  Buckingham,  Young,  and  Shorey,  were  interested  as  grantees, 

<Ki,AA.vs**^\  ^    deriving  title  under  one  or  the  other  of  them  through  the  deeds  from 

»j--       Free  to  Buckingham  ;  and  it  was  alleged,  in  regard  to  each  of  them, 

^^  'i'  tTiat  he  had  knowledge  of  the  infirmity  of  Buckingham's  title.     The  bill 

W^  ^«.vvt-*A^  aigQ  alleged  that  the  conveyances  to  Buckingham  were  intended  to  cre- 

^X  ^  j<c*  "-  ate  a  trust  in  favor  of  the  plaintiff  Hannah. 

K..  o^  t^  'v**^.^      It  was  aUeged  in  the  bill  that  the  deeds  from   the  plaintiff  Free  to 

\ju)n^     M>\pt  Buckingham  were  obtained  by  fraudulent  misrepresentations,  and  the 

"f-Y^  prayer  was,  that  those  deeds  might  be  set  aside,  and  that,  if  any  of  the 

'^'^'^  ^  ,  defendants  were  purchasers  without  notice,  they  might  be  decreed  to 
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account  to  the  plaintiff,  and  pay  to  him  any  part  of  the  purchase-money 
remaining  in  their  hands. 

The  defendants  Buckingham,  Lombard,  Parsons,  Fiske,  Shorey,  and 
Jordan  demurred  to  the  bill,  assigning  as  causes — i.  That  the  plaintiffs 
have  a  plain  and  adecjuate  remedy  at  law,  2.  That  the  bill  is  multifa- 
rious, because  of  the  joinder  of  the  other  defendants.  3.  That  Hannah 
A.  Free  was  improperly  joined  with  her  husband  as  plaintiff.  4.  That 
John  W.  Free  was  improperly  joined  as  plaintiff  with  his  wife.  The  de-  ^  j 
fendants  Buckingham,  Young,  Bailey,  and  Weeks  also  demurred  to  the  "'  *_^^ 
bill,  assigning  the  same  causes  of  demurrer. 

The  questions  arising  on  the  foregoing  demurrers  were  transferred  to 
the  Superior  Court  by  Rand,  J,,  C.C. 

Aldrich  &>  Shurtleff,  Bingham^  and  Fletcher  6-  Fletcher  for  the 
plaintifils. 

Ray  6^  Dretu  OiX\(\  Dudley  for  the  defendants. 

'  Gushing,  C.J.  The  object  of  this  bill  is  to  set  aside  certain  con- 
veyances from  the  plaintiffs  to  the  defendant  Buckingham,  and  from  the 
defendant  Buckingham  to  Young  and  Shorey.  The  allegation  is,  that 
those  deeds  of  November,  1868,  and  January,  1869,  were  obtained  from       '  '  ^ 

the  plaintiffs  by  fraud.  It  is  evident  that  this  allegation  of  fraud  is  ofj  Jf^*"*^  ^"""^i 
the  very  essence  of  the  bill.  It  is  not  very  plain  from  the  bill  whether  (/^('^  0*'^*' 
the  fraud  was  used  for  the  purpose  of  inducing  Free  to  execute  deeds  1  *-^  ^^^ju^i 
of  v^hich  he  knew  the  contents,  or  whether  the  fraud  was  in  inducing.  '^J"-*^  >^,»Jk. 
Free  to  put  his  name  to  a  deed  which  was  different  from  and  not  the 
same  paper  which  he  intended  to  execute.  The  first  kind  of  fraud  is 
particularly  within  the  jurisdiction  of  the  court  of  equity,  though  both 
are  in  this  State  available  as  defenses  at  law.  But  I  think  there  can  be 
no  doubt  that  equity  has  jurisdiction  of  both,  and  that,  in  so  far  as  com- 
rnonlavv  courts' KavF"jurisdiction  of  fraud,  the  jurisdiction  of  the  courts 
6T  law  and  equity  is  concurrent.  This  oHjectiori7tTiere{ore,  cannot  be 
sustained. 

The  bill  seeks,  to  set  aside  the  conyeyances  from^th£__glain  tiffs  Jo 

J  ^  A.iMi  BuckinQ;ham.     It  is  evident  that  the  deed  to  Young^,  and  the  conyey- 

*M  fUjly  ance  from  Young  to  Bailey  and  Weeks,  and  the  deed  from  Buckingham    t^  ^ 

'      ,  to  Shorey,  and  from  Shorey  to  the  mortgagees — Parsons,  Lombard,  and  ^.,j^  Ip'*'^  v 

X      Jordan — and  the  deed  also  from  Walker  to  Fiske,  all  derive  their  force  ,;.^.>il^ O-f^ 

■  as  conveyances  from  this  deed  of  November,  1868,  from  Free  to  Buck-  '  ^^^  J    ^d^ 

ingham.     If  that  deed  is  invalid,  all  the  other  conveyances  are  liable  to  ^  l^      v. 

',      be  so  also.     That  deed  cannot  be  set  aside  without  involving  all  those  •^*'^.   ji  ^T 

..  /    titles.     It  is  plain,  therefore,  that  the  complete  relief  which  equity  pro-   *^         ^i      . 

poses  to  furnish  cannot  be  had  without  making  all  the  parties  to  these   ^*"^  k_-*-^ 

'  Ladd,  J.,  did  not  sit.  ^^^    \  A^    * 
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deeds  parties  to  this  suit.  The  bill,  therefore,  is  not  objectionable  on 
account  of  multifariousness. 

It  is  apparent  from  the  bill  that  the  cqmi2laLnants--John  and  Hannah 
— have  different  and  independent  interests.  The  design  of  the  deeds,Ji> 
I  Buckingham,  sought  to  be  set  aside,  was  to  create  a  trust  for  the  beng- 
fiFof  Hannah  A.  l"'ree,  and  this  trust,  properly  created,  would  be  an  in- 
dependent interest  in  her.  The  deeds  cannot  be  set  aside  without  ilp- 
stroying  the  trust  created  by  them  for  her  benefit.  She  must  therefore 
in  some  way  be  made  a  party.  If  she  were  not  a  party  plaintiff,  sl3,e 
would  have  to  be  a  party  defendant.  They  are  not  joined  as  parties 
merely  for  form,  but  they  are  joined  as  parties,  i.  e.,  are  both  made 
plaintiffs,  because  they  have  independent  interests  to  protect.  The 
court  must  take  care  that  she  is  properly  represented  by  counsel,  and 
that  her  interests  are  not  sacrificed  to  those  of  her  husband.  For  these 
reasons  the  demurrer  must  be  overruled. 

Demurrer  overruled.' 

:  ^^  _^   O^^  UuJ^  ^  -^  WAMPLER  V.  WAMPLER. 

v-v  CHy^-»^  In  the  Supreme  Court  of  Appeals   of  Virginia,  July  25,  1878. 

^^t<4.A.^   *^  \^Reportedin  30  Grattan  454.] 


Ct>P  ha*«^ 


This  was  an  appeal  from  the  decree  of  the  Circuit  Court  of  Bland 


tA^v'^vA**'  County  dismissing  a  bill  filed  by  Abraham  Wampler  against  his  son, 

)^^^f\    ^^"'^       Ephraim  Wampler,  to  set  aside  a  deed  which  the  plaintiff  and  his  wife 

maM.  ^t^^**^    ^^^  executed,  conveying  a  tract  of  land  to  the  said  Ephraim  Wampkr. 

t.  ^♦'w^v)  The  defendant  demurred  to  the  bill. 


m^oA, 


y^^  The  cause  came  on  to  be  heard  at  the  May  term,  1878,  of  the  court, 

^\A^         y .  when   the  court  sustained   the  demurrer  and  dismissed  the  bill ;  and 

■^H4r\  r  ^■v^l*  thereupon  Abraham  Wampler  applied  to  a  judge  of  this  court  for  an 

L,,^  7  vv^?^  appeal,  which  was  allowed.     The  case  is  fully  stated  by  Judge  Christian 

-      ^^J_^  ^  in  his  opinion. 

^  Williaffis  for  the  appellant. 

n^\A  w    ^  Crockett  &•  Blair  for  the  appellee. 

^iy\,..„tf%/'A^^  Christian,  J.,  delivered  the  opinion  of  the  court. 

I  .      /-(Ptjr  'The  single  question  we  have  to  determine  in  this  case  is,  whether  the 

^*^  '       -  Circuit  Court  erred   in   sustaining  the  demurrer   to  the  plaintiff's  bill. 

"  liT>^i/ Wv**v^  "fhe  bill  charges  that  the  ])laintifif  and  his  wife  on  the   27th   November, 
1872,  executed  a  deed  conveying  to  his  son  a  certain    tract   of  land 

^»^y^^   1 '  '  therein  mentioned,  in  consideration  (as  expressed  in  the  deed)  that  his 

\%  <,A'iry>"-  -  son  "should  provide  for  and  take  good  care  of  him  and  his  wife  so  long 

I^MACf     ^uv^yD  '  '^^^  concurring  opinion  of  Rand,  J.,  has  been  omitted. — Ed. 
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as  they  may  live,  in  a  comfortable  manner,  both  in  sickness  and  in 
health*';  and  for  the  further  consideration  (not  expressed  in  the  deed) 
that  his  said  son  should  build  on  the  land  conveyed  a  good  and  com- 
fortable (Iwellin^-house. 

The  bill  contains  further  allegations,  as  follows  :  "  The  said  Ejij^JitUS. 
Wampler  fraudulently  induced  your  orator  to  believe^  by  his  repeated 
promises  and  assurances,  that  if  your  oralor  would  convey  him  the  s^id 
170  acres  of  lancTTtTiat  he  vi^oulJ  take  care  of  and  comfortably  support 
your  orator  and  his  wife  during  their  entire  life,  and  would  build  th.^m  a 
comfortable  dwelling-house  ;  and,  with  a  view  to  make  himself  and. wife 
comfortable  in  their  declining  years,  they  were  induced  to  execute  said, 
deed,  the  said  F.phraim  not  only  promising  to  take  care  of  your  orator 
and  wife  comfortably,  but  promised  and  agreed  to  build  your  orator  a 
good,  comfortable  dwelling-house  on  your  orator's  land  for  his  resi- 
dence. Your  orator  avers  that  the  said  Ephriam  has  utterly  failed  and 
refused  to  comply  in  any  respect  with  his  part  of  said  agreement — has 
utterly  failed  and  refuses  to  furnish  one  iota  of  the  consideration  prorn- 
ised,  and  that  said  promises  so  made  by  said  Ephraim  Wampler  were 
resorted" to  by  him  fraudulently  for  the  fraudulent  purpose  of  obtaining 
said  deed,  and  that  your  orator  relied  on  said  promises^  and  would  not 
have  executed  said  deed  if  they  had  not  been  made ;  and  your  orator 
charges  that  said  deed  was  obtained  by  means  of  said  fraud,  so  prac- 
ticed on  him  by  said  Ephraim  Wampler;  that  he  took  possession  of 
said  170  acres  of  land  immediately  after  said  deed  was  executed,  and  is 
still  in  possession  thereof  and  residing  thereon  with  his  family,  and  has 
not  furnished  to  your  orator  and  his  wife  or  to  either  of  them  anything 
whatever  toward  their  maintenance  or  support,  but  on  the  contrary  has 
obtained  jiroj^ierty  from  your  orator  to  a  considerable  amount  and  has 
not  paid  him  therefor,  nor  has  he  built  your  orator  the  dwelling-house 
promised  ;  on  the  contrary  has  contented  himself  with  simply  putting 
in  a  window  of  four  panes  of  glass  in  your  orator's  own  old  house  in 
which  he  now  lives,  and  which  is  but  a  miserable  cabin,  almost  entirely 
unfit  for  human  habitation.  Though  the  said  Ephraim  has  had  five 
years  in  which  to  do  something  toward  complying  with  his  said  con- 
tract, he  has  done  literally  nothing  toward  it,  although  your  orator  has 
frequently  urged  him  to  do  so,  but  he  has  uniformly  failed  to  do  so,  and 
leaves  your  orator,  in  his  old  age,  to  take  care  of  himself  and  wife  as 
best  he  can,  without  the  benefit  or  income  which  your  orator  could 
derive  from  said  land.  Your  orator  charges  that  the  said  contract  of 
his  said  son  amounts  to  a  fraudulent  acquisition  and  inequitable  holding 
of  said  land,  which  a  court  of  conscience  will  not  tolerate  or  permit,  but 
will  hold,  as  your  orator  avers,  that  said  fraud  so  practiced  by  said  Ejih- 

raim  Wampler,  upon  your  orator,  constitutes  said  Ephraim  an  implied 

g^.      «  '^    
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trustee.Jioldi.n^  said  land  for  your  orator's  benefit,  and  that  a  court  of 
equity  for  said  fraud  will  set  aside  and  annul  said  deed,  rescind  said 
contract,  and  remit  your  orator  to  his  rights  in  said  land." 

The  bill  then  prays  that  the  deed  be  set  aside  and  annulled,  and  the 
land  be  reconveyed  to  the  plaintiff,  and  for  general  relief 

To  this  bill  the  defendant  demurred  ;  and  the  Circuit  Court  sustained 
the  demurrer,  and  rendered  the  following  decree  :  "  The  court  is  ^ 
opinion  that  the  plaintiff  has  ample  relief  at  law,  and  that  the  demurrer 
be  sustained  and  the  bill  dismissed,  and  that  defendant  recover  of  com- 
plainant the  costs  of  this  suit." 

To  this  decree  an  appeal  and  supersedeas  was  awarded  by  one  of  the 
judges  of  this  court. 

The  court  is  of  opinion  that  this  decree  of  the  Circuit  Court  is 
erroneous. 

But  there   is   another   ground   of  equity  jurisdiction   in    this  case.' 
There  is  a  positive  and  distinct  allegation  of  fraud  in  the  bill.     The  fol- 
lowing allegation  is  contained  in  the  bill :   "That  said  prornises  {i.e.,  for 
^rvKj.-^>f>,  fit        support  and  maintenance  and  the  building  of  a  comfortable  dwelling), 
/yi^s^r^^itMit    ^^  made  by  said  Ephriam  Wampler,  was  resorted  to  by  him  fraudulently 
k    TL,Ji0±.£^  fortHeTraudulent  purpose  of  obtaining  said  deed,  and  that  your  orator 
\  ^  .1        relied  on  said  promises,  and  would  not  have  executed  said  deed  if  they 

''^^*'*^  ^'"^  had  not  been  made.  And  your  orator  charges  that  said  deed  was  ob- 
^XHUf— lUw*^  tained  by  means  of  said  fraud  so  perpetrated  on  him  by  said  Ephraim 
*)  »i"C<Jh>"'M<''"^  Wampler."  Here,  then,  we  have  a  distinct  and  specific  charge  of  fraud, 
s  i<A*i'fwv'*^  to  wit  ;  tliat  the  promises  which  induced  the  grantor  to  part  with  his 
k^  n  UlaP  ^^"*^  vvere  resorted  to  by  the  grantee  with  a  fraudulent  purpose  and  in- 
^y  tent  to  obtain  a  deed  for  the  land  conveyed. 
^'^'**'*'^  '  "  Now,  fraud  is  universally  conceded  to  be  a  ground  of  equitable  juris- 

i  diction.     The  first  province  of  a  court  of  equity  being  to  enforce  truth 

and  fairness  in  the  dealings  of  men,  the  prevention  and  correction  of 
T    fraud  is  part  of  the  original  and  proper  office  of  the  court. 

Courts  of  equity  have  an  original^  independent,  and  inherent  jurisdic- 
tion to  relieve  against  every  species  of  fraud  Every  transfer  or  con vey- 
ance  of  property,  by  what  means  soever  it  be  done,  is  in  equity  vitiated 
by  fraud.'     Deeds,  obligations,  contracts,  awards,  judgments,  or  decrees 


'  Only  so  much  of   the  opinion  is  given  as  relates  to  this  ground.  — Ed. 
^  A  person  who  has  been  induced  by  fraudulent  representations  to  become  the  I 
purchaser  of  property,  has  upon  discovery  of  the  fraud  three  remedies  open  JioJ  «o  'l»*^ 


him,  either  of  which  he'may  elect.     He  may  rescind  the  contract  absolutely  and 
A«<,^    /jj  sue  Tn  an  action  at  law  to  recover  the  consideration  parted  with  upon  the  fraud 

^^. /JL  liTerit  contract.     To  maintain  such   action   he   must  first  restore,  or  offer  to  re 

,  .*  store,  to  the  other  party  whatever  may  have  been  received  by  him  by  virtue  Oi.  . 

O^-'sA.  ^  the  contract.    ,  ^  »,  \  ' 


e    (rW^ 
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may  be  the  instruments  to  which  parties  may  resort  to  cover  fraud,  and 
through  which  they  may  obtain  the  most  unrighteous  advantages,  but 
none  of  such  devices  or  instruments  will  be  permitted  by  a  court  of 
•equity  to  obstruct  the  requisition  of  justice.  If  a  case  of  fraud  be  es- 
tablished a  court  of  equity  will  set  aside  all  transactions  founded  upon  it 
by  whatever  machinery  they  may  have  been  effected,  and  notwithstand- 
ing any  contrivance  by  which  it  may  have  been  attempted  to  protect 
them.  These  principles  have  now  become  axioms  of  equity  juris- 
prudence. 

Applying  these  principles  to  the  case  before  us,  we  are  of  opinion 
that  the  decree  of  the  Circuit  Court  sustaining  the  demurrer  to  the 
plaintiffs  bill  was  plainly  erroneous.  The  plaintiff  ought  to  have  been 
permitted  to  establish  by  proof  the  fraud  alleged  in  his  bill  instead  of 
being  dismissed  by  that  court  and  sent  to  a  court  of  law  to  litigate  his 
rights,  when  it  is  plain,  from  the  very  nature  of  his  demand  and  the 
continuing  obligation  of  the  defendant,  the  plaintiff  could  not  have  a 
complete  and  adequate  remedy. 

For  these  reasons  the  court  is  of  opinion  that  the  decree  of  the 
Circuit  Court  sustaining  the  demurrer  and  dismissing  the  plaintiffs  bill 
be  reversed  and  the  cause  remanded  to  said  Circuit  Court  with  instruc- 
tions to  overrule  the  demurrer  and  require  the  defendant  to  file  his  an- 
swer to  said  bill,  that  the  case  may  be  heard  and  determined  upon  bill 
and  answer,  and  such  evidence  as  either  party  may  lawfully  produce. 

Decree  reversed. 


HERBERT  FULLER,  Administrator,  v.  JOHN  P.  T.  PER- 
CIVAL AND  Another. 

In   the   Supreme   Judicial  Court   of    IVfAssACHUSETTS,  March  i, 

1879. 

\_Reported  in  126  Massachusetts  Reports  381.] 

Colt,  J.  These  are  two  bills  in  equity,  originally  brought  by  Henry 
D.  Fuller.  On  his  death  his  administrator  was  admitted  to  prosecute 
them.  In  both  of  the  bills  it  is  alleged  that  the  notes  to  which  they  re- 
late were  given  by  the  defendant  Gustavus  Percival,  who  with  Henry 


He  may  brig^  an  action   in  equity  to  rescind  the  contract  and  in  that  action      q         \ 
have  full  relief.     Lastly,  he  may   retain'  what  he    has   received   and  bring  an  ■    V^^***^ 
actiorTaTlaw  to  recover  the  damages  sustained.     This  action  proceeds  upon  an  |   |^  Y>^^  '*Tj 
aflSrmanceof  the  contract  and  the  measure  of  the  plaintiff's  recovery  is  the  differ-  \  ^,,^y<,«^,J^J[ 
ence  between  the  article  sold  and  what  it  should  be  according  to  the  representa-  I 
tions.— Brown,  J.,  Vail  v.  Reynolds,  118  N.  Y.  297,  302,  303.— Ed.  CKmA'^    *' 
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D.  Fuller  composed  the  firm  of  Pcrcival,  I'ulJcr  &  Company  ;  that  they 
were  given  in  the  name  of  the  firm  by  Gustavus,  without  the  knowledge 
of  his  copartner,  in  fraud  of  the  firm  ;  and  that  this  fraud  was  known  to 
and  participated  in  by  the  defendant  John  P.  T.  Percival.  The  two 
notes  for  $2,500  each,  for  relief  against  which  the  first  suit  is  brought, 
were  notes  payable  on  demand,  and  are  still  retained  by  John.' 

The  oath  of  the  defendants  in  each  case  is  waived.  The  prayer  in 
the  first  case  is  that  John  may  be  ordered  to  produce  and  cancel  the 
two  first-named  notes  and  may  be  restrained  from  enforcing  them.  In 
each  case  a  demurrer  for  want  of  equity  was  overruled  and  the  order 
appealed  from,  and  a  decree  for  the  plaintiff  on  the  final  hearing  was 
also  appealed  from. 

The  weight  of  modern  authority  supports  the  jurisdiction  in  equity  of 
suits  for  the  cancellation  of  written  instruments  obtained  by  frauil.  It 
is  exercised  for  the  purpose  of  affording  relief  against  invalid  executory 
contracts  in  the  possession  of  another,  where  the  invalidity  is  not  appar- 
ent on  the  instrument  itself,  and  where  the  defense  may  be  nullified  by 
intentional  delay  to  sue  until  the  evidence  in  support  of  it  is  lost.'  In 
Hamilton  v.  Cummings,'  Chancellor  Kent,  after  a  full  and  critical  ex- 
amination of  the  English  cases,  declares  that  he  is  inclined  to  the  opin- 
ion that  the  jurisdiction  is  to  be  upheld  whether  the  instrument  is  or 
is  not  void  at  law,  and  whether  it  be  void  from  matter  appearing  on 
its  face  or  from  proof  taken  in  the  cause.  But  further  on  he  adds  that 
**  perhaps  the  cases  may  all  be  reconciled  on  the  general  principle  that 
the  exercise  of  this  power  is  to  be  regulated  by  sound  discretion,  as  the 
circumstances  of  the  individual  case  may  dictate,  and  that  the  resort  to 
equity,  to  be  sustained,  must  be  expedient,  either  because  the  instru- 
ment is  liable  to  abuse  from  its  negotiable  nature  or  because  the  de- 
fense not  arising  on  its  face  may  be  difficult  or  uncertain  at  law,  or  from 
some  other  special  circumstances  peculiar  to  the  case,  and  rendering  a 
resort  here  highly  proper  and  clear  of  all  suspicion  of  any  design  to 
promote  expense  and  litigation." 

This  doctrine  was  recognized  by  this  court  in  Commercial  Ins.  Co.  v. 
McLoon,^  where  a  bill  alleging  that  the  defendant  had  obtained  a  policy 
of  insurance  by  fraud,  which  gave  him  an  apparent  cause  of  action,  from 
which  the  plaintiff  was  in  danger,  and  praying  that  the  policy  might  be 
given  up  and  cancelled,  was  sustained.  See  also  Martin  v.  Graves,* 
Peirsoll  v.  Elliott,'  Story  Eq.  Jur.,  §§  694,  700. 

As  to  the  first  case,  the  plaintiff  upon  the  allegations  in  the  bill  comes 
within  the  recognized  jurisdiction  of  the  court.     The  notes  are  in  the 

'  Only  so  much  of  the  case  is  given  as  relates  to  this  question. — Ed. 

•■' Adams  Eq.  174.  ^  i  Johns.  Ch.  517.  ••14  Allen  351. 

5  5  Allen  601.  «6Pet.  95. 
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possession  of  a  fraudulent  holder,  who  has  demanded  payment  of  the 
plaintiff;  they  are  negotiable,  and  although  overdue  may  be  sued  by 
such  holder  or  by  others  to  whom  he  may  hereafter  transfer  them,  to  the 
embarrassment  of  the  plaintiff,  and  no  suit  at  law  has  yet  been  com- 
menced upon  them.  The  partnership  is  dissolved  and  its  affairs  are  in 
course  of  settlement  in  this  court,  its  effects  being  in  the  hands  of  a  re- 
ceiver. The  plaintiff  cannot  try  the  question  of  the  partnership  liability 
at  law  until  such  time  as  John  P.  T.  Percival  may  see  fit  to  bring  his 
action.  The  settlement  of  the  affairs  of  the  firm  must  be  delayed  until 
the  question  is  settled.  And,  upon  the  whole,  we  are  of  opinion  that 
the  plaintiff  is  entitled  to  the  rehef  he  seeks.  It  is  more  effectual  than 
it  can  be  at  law,  because  it  is  more  speedily  afforded,  and  enables  the 
plaintiff  to  protect  himself  before  the  evidence  is  lost.  In  this  case  the 
entry  must  be : 

Decree  affirmed.     Bill  dismissed. 

W.  B.  Gale  for  the  defendants. 

C.  Allen  6-  H.  Wardwelliox  the  plaintiff. 


THE    GLOBE  MUTUAL    LIFE  INSURANCE  COMPANY,  Ap- 
pellant, V.  ADDIE  REALS  et  al.,  Respondents. 

In  the  Court  of  Appeals  of  New  York,  December  9,   1879. 
[Reported  in  79  New  York  Reports  202.] 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme  Court, 
in  the  fourth  judicial  department,  affirming  a  judgment  in  favor  of  de- 
fendants, entered  upon  the  report  of  a  referee. 

This  action  was  brought  to  procure  the  cancellation  and  surrender  of 
a  policy  of  life  insurance,  issued  by  plaintiff  upon  the  life  of  James  H. 
Reals,  for  the  benefit  of  his  wife  and  children,  the  defendants  herein. 

The  complaint  alleged  in  substance  that  said  Reals,  upon  the  solici- 
tation of  one  Fowler,  an  agent  of  plaintiff,  made  application  for  the 
policy,  which  application  contained  a  provision  that  the  policy  to  be  is- 
sued thereon  should,  under  no  circumstances,  be  in  force  until  actual 
payment  in  money  of  the  premium,  and  that  no  agent  of  the  company 
has  power  to  deliver  the  policy  until  such  payment.  That  such  appli- 
cation was  forwarded  to  plaintiff  and  accepted.  A  policy  was  issued 
and  sent  to  the  agent  containing  a  similar  provision  as  to  the  payment 
of  the  first  premium,  with  instructions  to  deliver  on  payment ;  that  at 
the  time  of  making  the  application  Reals  gave  his  note  at  thirty  days 
for  the  first  premium  ;  that  after  the  receipt  by  said  agent  of  the  policy, 
Reals  notified  him  that  he  desired  to  rescind  his  application  and  would 
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not  accept  the  policy,  and  demanded  his  note,  which  Fowler  refused 
to  surrender ;  that  soon  after  Reals  was  taken  sick  and  sent  for  Fowler, 
and  they  conspired  together  to  cheat  and  defraud  plaintiff.  In  pursu- 
ance whereof  Fowler  delivered  to  Reals  the  policy,  he  retaining  the 
note,  all  of  which  facts  were  concealed  from  plaintiff;  that  a  few  days 
thereafter,  and  before  the  nuturity  of  the  note,  Reals  died  of  such  sick- 
ness, and  the  note  was  subsequently  paid  to  Fowler  ;  that  immediately 
upon  being  advised  of  the  facts  plaintiff  tendered  back  to  defendant, 
Mrs.  Reals,  the  amount  paid  and  demanded  the  policy.  The  complaint 
also  contained  this  clause  : 

"  Tenth.  And  the  plaintiff  further  shows  that  said  policy  is  in  the 
hands  of  said  defendant,  Addie  Reals,  and  that  it  fears  that  said  Addie 
Reals  will  commence  an  action  against  the  plaintiff  thereon,  and  by  col- 
lusion with  the  defendant  Fowler,  the  agent  of  this  plaintiff,  as  herein- 
before set  forth,  obtain  an  appearance  from  some  attorney  in  Syracuse 
or  elsewhere,  on  behalf  of  this  plaintiff,  and  from  failure  to  answer  or 
otherwise  duly  defend  the  said  action,  that  judgment  will  be  entered 
against  the  plaintiff  therein  without  the  knowledge  of  the  plaintiff,  and 
the  plaintiff  will  be  prevented  from  presenting  its  defense  upon  the 
merits  in  the  said  action,  and  that  the  plaintiff  will  suffer  great  damage. 
Or  that  the  defendants  will  delay  bringing  an  action  on  said  policy  until 
the  evidence  of  the  fraud  and  conspiracy  of  defendants  shall  be  lost  to 
the  plaintiff." 

The  referee  found  the  facts  as  to  the  application  for  and  delivery  of 
the  policy  substantially  as  alleged  in  the  complaint,  save  that  he  found 
the  note  was  taken  by  said  agent  at  his  own  risk  by  the  consent  and 
permission  of  plaintiff,  and  also  that  the  evidence  failed  to  show  any 
conspiracy  or  fraud.  As  conclusions  of  law,  he  found  that  the  prepay- 
ment of  the  premium  was  waived  ;  that  the  charges  of  fraud  not  being 
established  the  policy  was  valid  and  binding,  and  thereupon  directed  a 
dismissal  of  the  complaint. 

J^'red.  I.  Small  for  appellant. 

George  Doheny  for  respondents. 

Miller,  J.  This  action  was  commenced  for  the  cancellation  and 
surrender  of  a  policy  of  insurance  upon  the  life  of  James  H.  Reals,  de- 
ceased, upon  the  ground  that  it  was  obtained  by  fraud  and  conspiracy 
between  the  plaintiff's  agent  and  the  deceased,  and  for  the  reason  that 
it  was  void,  because  the  premium  was  not  paid  in  cash  and  a  note  given 
for  the  same  by  the  insured.  The  referee  found  that  the  charge  of 
fraud  was  not  established  by  the  evidence,  and  that  the  policy  of  insur- 
ance was  a  binding  contract  of  insurance  upon  the  plaintiff,  and  di- 
rected that  the  complaint  be  dismissed.  These  findings  are,  we  think, 
sufficiently   supported   by  the  testimony,  and   the  case  presented  fur- 


SEC.  I.J  BUZARD    ?).    II0U8T0]Sr.  487 

nishes  no  ground  for  the  interference  of  a  court  of  equity.  Such  a  court 
will  not  interfere  to  decree  the  cancellation  of  a  written  instrument  un- 
less some  special  circumstance  exists  establishing  the  necessity  of  a  re- 
sort to  equity  to  prevent  an  injury  which  might  be  irreparable,  and 
which  equity  alone  is  competent  to  avert.  That  a  defense  exists  is  in- 
sufficient. Nor  is  it  enough  that  the  evidence  may  be  lost.'  The  fraud 
alleged  is  a  conspiracy  between  the  agent  and  the  deceased.  The  fraud, 
if  any,  was  not  proved  on  the  trial,  as  the  referee  found,  and  hence 
the  action  cannot  be  sustained  upon  that  ground.  The  allegation  that 
the  plaintiff  fears  an  action  may  be  commenced,  and  by  collusion  with 
the  defendant,  Fowler,  the  agent  of  the  plaintiff,  an  appearance  be  ob- 
tained, and  from  failure  to  answer  or  defend,  a  judgment  may  be  en- 
tered against  the  plaintiff,  or  that  the  defendant  will  delay  bringing  on 
the  action  until  evidence  of  the  fraud  and  conspiracy  shall  be  lost  to  the 
plaintiff,  furnishes  no  ground  for  such  an  action.  The  testimony  can  be 
perpetuated  under  the  statute,  and  any  order  or  judgment  obtained  by  a 
conspiracy  to  prevent  the  plaintiff's  appearance  or  to  procure  such 
judgment  fraudulently  could  be  set  aside  upon  motion.  In  fact,  all  the 
rights  of  the  plaintiff  could  be  amply  protected  in  a  defense  to  an  ac- 
tion brought  upon  the  policy,  and  there  are  no  special  circumstances 
calling  for  the  interference  of  a  court  of  equity.'  The  referee  was, 
therefore,  clearly  right  in  dismissing  the  complaint. 

The  various  rulings  in  regard  to  the  admission  of  testimony  were  en- 
tirely immaterial,  as  the  action  could  not  be  sustained,  and  they  do  not 
demand  comment.  The  objections  made  relating  to  the  validity  of  the 
policy  and  the  delivery  of  the  same  are  also  unimportant,  as  these  are 
matters  of  defense  which  may  properly  arise  in  an  action  upon  the 
policy.  We  are  unable  to  discover  any  valid  ground  for  interfering 
with  the  judgment  upon  the  referee's  report  and  are  of  the  opinion  that 
the  same  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 

BUZARD  V.   HOUSTON. 

In  the  Supreme  Court  of  the  United  States,  December 

13,  1886. 

[Reported  in  iig  United  States  Reports  347-1 

This  was  a  bill  in  equity,  filed  November  23,  1881,  by  Buzard  and 
flillard,  citizens  of  Missouri,  against  Houston,  a  citizen  of  Texas,  the 
material  allegations  of  which  were  as  follows  : 

'Town  of  Venice  v.  Woodruff,  62  N.  Y.  462. 
*  Fowler  v.  Palmer,  62  N.  Y.   533. 
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^j^K^fiO^ .  That   the   plaintiffs  were  partners  in   the  burliness  of  pasturing  and 

1  ,-qty h'  '■^  breeding  cattle  upon  a  tTa"cf"or  land  owned  by  them   in   the  Stale^of 

I      >e*>^A*^  Texas,  and  on  October  14,  1881,  negotiated  a  purchase  from   the  de- 

-k      mIjp  fen'cTants  of  fifteen  hundred  cows  and  fifty  bulls,  to  be  delivered  at  Lam- 

'^^  *^  pasas  in  that  State  in  May,  1882,  at  the  price  of  $15.50  a  head,  one- 

^^yrvWv  lialf  payable  upon   the   signing  of  the  contract  and  the  other  half  upon 

V  ^^fj^_  delivery  of  the  cattle  ;  that  the  terms  of  their  agreement  were  stated  in 
,.  ^^Jj  a  memorandum  of  that  date,  signed  by  the  parties,  and  intended  as  the 

'"^'^  basis  of  a  more  formal  contract  to  be  afterward  executed;  and  that  tjie 

*A  ,  f^^"*^'*^^  plaintiffs  at  once  paid  to  the  defendant  $500  in  part  performance. 

Cv^  Ck  »v^*-«^        That  on  October  31,  1881,  the  parties  resumed  negotiations  and  met 

i,\jJi£JiJi/i\     to  complete  the  contract ;  that   the  defendant   then   proposed  that,  jn 

f2jL^4  /|)tft<f-  lieu  of  the  contract  with  him  for  the  cattle  mentioned  in  the  memoran- 

•  L^      dum,  the  plaintiffs  should  take  from  him  an  assjgmiienjj^f  a^sunil^rcon- 

^   *y     ^       tract  in  writing,  dated  August  13,  188  r,  and   set  forth  in   the  b|llj_by 

^  ^  ^-v        ^    which  one  Mosty  agreed  to   deliver  to  the  defendant  an  equal  number 

1^ ,  »         of  similar  cattle,  at  the  same  time   and  place,  at  the  price  of  Sr^^a 

head. 

^''^  '  That  the  defendant  then  stated  that  he  had  paid  the. .sum  of  $i5iQ-9P 

tf^  0**^^     o"  the  contract  with  Mosty,  and  asked  that,  in  case  of  his  assigning  that 

t/(jL/^X^       contract  to  the  plaintiffs,  they   should  pay  him  that  sum,  and  also  the 
\  •">  tlifference  of  $1.50   a  head  in    the  prices   mentioned  in  the  two  con- 

"^J^'    •  tracts,  but  finally  proposed  to  deduct  from  this  twenty-five  cents  a  head. 

V  t/V/w*^^  That,  as  an  inducement  to  the  plaintiffs  to  make  the  exchange  of 
'  A    Jt^^        contracts,  the  defendant  represented  to  them  that  Mosty  was  good  anB 

'  '       J,     solvent  and  able  to  perform  his  contract  ;  that  he  was  better  than  the 

"H  cUF^i|  y .     defendant,  and  then  had  on  his  ranch  twelve  hundred  head  of  the  cattle ; 
T^  <5<-A^V.'  and  that  there  was  no  doubt  of  the   performance  of  this  contract,  be- 
A  fijo/Kj-d*    "^^"se  one  McAnulty  was  a  partner  with  Mosty  in  its  performance — of 
^^j->Ml.        ^  which  the  plaintiffs  knew  nothing,  except  that  they  knew  that  McAn- 
""^"^  ^    ulty  was  a  man  of  wealth,  and  fully  able  as  well  as  willing  to  perform 

'^"^  \  -„  his  contracts. 

^•'^*'^  That  on  November  i,  1881,  the   plaintiffs,  believing  and  relying  on 

(^^^t^-X-iCf     ji^g  defendant's  representations  aforesaid,  accepted  his  proposition,  and 
,^  M«^t4^*    paid  the  sum  of  $14,500,  making,  with  the  sum  of  $500  already  paid, 

k         x"  6^1  .  ^1^^  amount  of  $i5iOoo,  which  he  alleged  he  had  paid  to  Mosty  on  his 
*^^^^  <  contract,  and  executed  and  delivered  to  the  defendant  their  obligation 

■vcV  T^Vi^^'  to  pay  him,  on  the  performance  by  Mosty  of  that  contract,  an  addi- 
1  *■  «#»  tf  tiohal  sum  of  $1,837.50,  being  the  profit  on  the  contract  with  Mosty  in 
I  \  rV^  W*»^/  tT^sale  to  the  plaintiffs,  less  the  deduction  of  twenty-five  cents  a  head, 
vi  I  and  returned  to  him  his  original  contract  with  them,  and  in  lieu  thereof 

!>>!.  -  ..Jii^  received  from  him  his  contract  with  Mosty  and  his  assignment  thereof 

^^1^'  to  the  plaintiffs,  endorsed  thereon  and  set  out  in  the  bill,  containing  a 
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provision  that  he  should  not  be  responsible  in  case  of  any  failure  of 
performance  by  Mosty. 

That  the  aforesaid  representations  of  the  defendant  were  absolutely 
untrueT'Heceitful,  and  fraudulent,  and  were  known  by  the  defendant  to 
be  false,  and  the  plaintiffs  did  not  know  and  had  no  means  of  knowing 
that  they  were  untrue  ;  that  those  representations  were  intended  by  the 
defendant  to  deceive  the  plaintiffs,  and  did  deceive  them  to  their  great 
injury — to  wit,  to  the  extent  of  the  amount  of  $15,000  paid  by  them  to 
him,  and  to  the  further  extent  of  $r  0,000  for  the  expenses  necessary  to 
obtain  other  cattle  and  for  the  loss  of  the  increase  of  such  cattle  for  the 
next  year  by  reason  of  the  impossibility  of  obtaining  them  in  the  ex- 
hausted condition  of  the  market ;  and  that  Mosty  at  the  time  of  the 
assignment  was  absolutely  insolvent  and  had  no  property  subject  to  be 
taken  by  his  creditors,  and  his  contract  was  utterly  worthless,  as  the 
defendant  then  knew. 

The  bill  then  stated  that  the  plaintiffs  brought  into  court  the  contract 
between  the  defendant  and  Mosty,  that  it  might  be  delivered  up  to  the 
defendant;  and  also  the  assignment  thereof  by  the  defend^,!;^  j;c(,.t,hp 
pTaintiffs,  that  it  might  be  cancelled.  "*"^ 

"  The  bill  prayed  for  a  discovery ;  for  a  rescission  and  cancellation  of 
the  assignment  of  the  contract  with  Mosty,  and  also  of  the  plaintiffs' 
obligation  to  pay  to  the  defendant  thg^um^Oj^^^i^^^^  the  re- 

payment to  the  plaintiffs  of  the  excess  of  money  received  by  the  de- 
fendant from  them  beyond  the  amount  which  they  were  to  pay  him 
under  the  original  contract;  for  a  reinstatement  and  confirmation  of 
tTiat  contract,  and  its  enforcement  upon  such  terms  as  the  court  might 
<3eem  just  and  proper  ;  or,  if  that  could  not  be  done,  that  the  defendant 
be  compelled  to  restore  to  the  plaintiffs  the  sums  of  $500  and  $14,500 
received  from  them,  and  also  to  pay  them  the  sum  of  $10,000  for  dam- 
ages which  they  had  sustained  by  reason  of  the  defendant's  fraudu- 
Teiitly  obtaining  the  surrender  of  the  original  contract  and  by  reason  of 
the  other  injuries  resulting  to  them  therefrom,  and  for  further  relief. 

The  defendant  demurred  to  the  bill,  assigning  as  a  cause  of  demurrer 
that  the  bill  showed  that  the  plaintiffs'  only  cause  of  action,  if  any,  was 
for  the.  sums  of  money  paid  by  them  on  the  contract  and  for  damages 
for  brea.ch  of  the  contract,  for  which  they  had  an  adequate  and  complete 
remedy  at  law.     The  Circuit  Court  overruled  the  demurrer. 

The  defendant  then  answered  fully  under  oath,  denying  that  he  made 
any  of  the  representations  alleged  and  repeating  the  defense  taken  by 
demurrer  ;  the  plaintiffs  filed  a  general  replication  ;  conflicting  testi- 
mony was  taken  ;  at  a  hearing  upon  pleadings  and  proofs  the  bill  was 
dismissed  with  costs,  and  the  plaintiffs  appealed  to  this  court. 

Mr.  H.  E.  Barnard  for  appellants. 
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Mr.  James  F.  Miller,  for  appellee,  submitted  on  his  brief. 

Mr.  Justice  Gray,  after  stating  the  case  as  above  reported,  delivered 
the  o[)inion  of  the  court. 

In  the  Judiciary  Act  of  1789,  by  which  the  first  Congress  established 

the  judicial  courts  of  tTie  United  States  and  defined  their  jurisdiction,  it 

■,j'lj'"y~v4  Ur>r  is  enacted  that  "suits  in  equity  shall  not   be  sustained   in  either  of  the 


(t^t^yv,   courts  of  the  United  States  in  any  case  where  plain,  adequate,  and  com- 

v    .         ^  ^^   plete  remedy  may  be  had  at  law."  '     Five  days  later,  on  September  29, 

1 789,  the  same   Congress   proposed   to   the   legislatures  of  the  several 

States  the  article  afterward  ratified  as  the  Seventh  Amendment  of  the 


2.,y/>itX^\  AA   Constitution,  which  declares  that  " in  suits  at  common  law,  where  the 
r       '  value  in  controversy  shall  exceed  twenty  dollars,  the  right  of  trial  by 

^  jury  shall  be  preserved."  ^ 


»         i^  The  effect  of  the  provision  of  the  Judiciary  Act,  as  often  stated  by  this^^         > 

A*  JUMf^t^^h    *^o"''tj  ''s  ^^^^  "  whenever  a  court  of  law  is  competent  to  take  cognizance 
>(*>*>  •**  *^       of  a  right,  and  has  power  to   proceed  to  a  judgment  which  affords  a  jp^^'Vt/Ki 
^V*4^^  plain,  adequate,  and  complete  remedy,  without  the  aid  of  a  court  of'dj^j^I'Vv* 

**^  ^  /i*«>vy«V'  equity,  the  plaintiff  must  proceed  at  law,  because  the  defendant  has  a  ^  . 

f  tP'*\\-,<<kl^.  constitutional  right  to  a  trial  by  jury."  '     In  a  very  recent  case  the  court  \ 
'   ^„^  c^  «<«-r<j*^  said:     "This  enactment  certainly  means  something  ;  and  if  only  de-    ^^^^  ^ 
fta'*»'*'^7]fji  ^claratory  of  what  was  always   the  law,  it  must,  at  least,  have  been  in-      <  ^^z 
^*iji  i**^-    t^'^*^'^^  ^'^  emphasize  the  rule  and   to  impress  it  upon  the  attention  of    (j 
^L,^  fef  I  ^^^  courts."  * 

'  n"-^  ^\tJO(,  Accordingly,  a  suit  in  equity  to  enforce  a  legal  right  can  be  broughi 
-  ^foM.tJiK^^^'^yt  ^^'^^'^  ^^^  court  can  give  more  complete  and  effectual  relief,  in  kind 
V^-^^  ^  ^'.  or  in  degree,  on  the  equity  side  than  on  the  common  law  side  ;  as,  for 
H^VfK'f''^*-  instance,  by  compelling  a  specific  performance,  or  the  removal  of  a 
f»  4*5^  t"**^*    cloud  on  the  title  to  real  estate,  or  preventing  an  injury  for  which  dam- 

M  L  (<kik«*^  ^S^^  ^''^  "o*^  recoverable  at  law,  as  in  Watson  v.  Sutherland  ; '  or  where 
^  »**j|^#Jw»n'*«>^an  agreement  procured  by  fraud  is  of  a  continuing  nature  and  its  re- 
<v '»«v>»^i*»^**^scission  will  prevent  a  multiplicity  of  suits,  as  in  Boyce  v.  Grundy*  and 
^w£S^in  Jonp^u  Bplles.;;^  .J ;  M'^^ 

j^^^  ^^t"*'^  ^n  CTses  dfu-aud  or  mistake,  as  under  any  other  head  of  chancery    lA  •  «  , 

jurisdiction,  a  court  of  the  United  States  will  not  sustain  a  bill  in  equity     Z  0  J^% 

'Z"**"^'^     .       to  obtain  only  a  decree  for  the  payment  of  money  by  way  of  damages,    j4£>r\t\ 

^UA   ^^^  ^     ^^ 

^ij^ll^^^n^,^^        1  Act  of  September  24,  1789,  c.  20,  §  16,  i  Stat.  82;  Rev.  Stat.,  §  723.  tXA.^>^ 

-X'  *»-♦%        '  ^  ^^^^'  ^^'  ^^'  <!^^M< 

'*''*^     ^^1  ^  Hipp  71.  Babin,  19  How.    271,  278;  Insurance  Co.  v.  Bailey,  13   Wall.  616,      yvvC>j^ 

•  •.  ^   ILfi^     621;  Grand  Chute  v.  Winegar,  15  Wall.  373,  375;  Lewis  v.  Cocks,  23  Wall.  466,  k 

D  \  470;  Root  V.  Railway  Co.,  105  U.  S.  189,  212;  Killian  v.  Ebbinghaus,  no  U.  S,       *^  '^^ 

!:ct^^    568,573.  c,^^ 

A^^kJkjL  t^JJtii         *  New  York  Guaranty  Co.  v.  Memphis  Water  Co.,  107  U.  S.  205,  214.  y^  f/'. 

O         Wy  *5  Wall.  74-  *3  Pet.  210,  215.  'q  Wall.  364,  369.       •  ^ 
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when  the  like  amount  can  be  recovered  at  law  in  an  action  sounding  in 
tort  or  for  money  had  and  received.' 

In  England,  indeed,  the  Court  of  Chancery,  in  cases  of  fraud,  has 
sometimes  maintained  bills  in  equity  to  recover  the  same  damages 
wTiich  miglit  be  recovered  in  an  action  for  money  had  and  received. 
But  the  reason  for  this,  as  clearly  brought  out  by  Lord  Justices  Knight 
Bruce  and  Turner  in  Slim  v.  Croucher,''  was  that  such  cases  were  within 
the  ancient  and  original  jmisdiction  in  chancery,  before  any  court  of 
law  had  acf^uired  jurisdiction  of  them,  and  that  the  assumption  of  juris- 
diction by  the  courts  of  law,  by  gradually  extending  their  powers,  did 
not  displace  the  earlier  jurisdiction  of  the  Court  of  Chancery.  Upon!  vt£<j?MV^ 
any  other  ground  such  bills  could  not  be  maintained.'  And  we  have'  C^irsiw^ 
not  been  referred  to  any  instance  in  which  an  English  court  of  equity  i»uW  *  '^ 
has  maintained  a  bill  in  such  a  case  as  that  now  before  us.  In  New-  ^.,.  ^Jk  ^ 
ham  V.  May,*  Chief  Baron  Alexander  said  :  "  It  is  not  in  every  case  of  ^/#^  ^ 
fraud  that  relief  is  to  be  administered  by  a  court  of  equity.  In  the  case,  I' J\)^ 
for  instance,  of  a  fraudulent  warranty  on  the  sale  of  a  horse,  or  any  7)  ^^^  \ 
fraud  upon  the  sale  of  a  chattel,  no  one,  I  apprehend,  ever  thought  of  ]pUM^^  *^ 
filing  a  bill  in  equity." 

The  present  bill  states  a  case  for  which  an  action  of  deceit  could  be 
maintained  at  law,  and  would  afford  full,  adequate,  and  complete  rem- 
edy.    The  original  agreement  for  the  sale  of  a  number  of  cattle,  and 
not  of  any  cattle  in  particular,  does  not  belong  to  the  class  of  contracts 
of  which  equity  would  decree   specific  performance.     If  the  plaintiffs 
^  VJCff      should  be  ordered  to  be  reinstated   in  all  their  rights  under  that  agree-  ^    _^      j. 
fK^sf\^,   nient,  and  permitted  now  to  tender  performance  thereof  on  their  part,  the  ^ 
f\  -jf*A4    only  relief  which  they  could  have  in  this  suit  would  be  a  decree  for  dam-  i^'^'K  '  •'^ 
#    ,  ^^j    ages  to  be  assessed  by  the  same  rules  as  in  an  action  at  law.    The  similar   *^  ^^A>n 
^^^\^  contract  with  Mosty  and  the  assignment  thereof  to  the  plaintiffs  are  in    ^  ^ 
yUi^<i^      the  plaintiffs'  own  possession,  and  no  judicial  rescission  of  the  assign- 
L^^^Vv       nieut  is  needed.     If  the  exchange  of  the  contracts  was  procured  by  the 
,    fraud  alleged,  it  would  be   no   more  binding  upon  the  plaintiffs  at  law 
'  r>  ft'***i,  than  in  equity;  and  in  an  action  of  deceit  the  plaintiffs  might  treat  the 
'  "     assignment  of  the  contract  with  Mosty  as  void,  and,  upon  delivering  up 

that  contract  to  the  defendant,  recover  full  damages  for  the  non-per- 
formance of  the  original  agreement.  No  relief  is  sought  against  Mosty, 
and  he  is  not  made  a  party  to  the  bill.     The  obligation  executed  by  the 

'  Parkersburg  v.  Brown,  io6  U.  S.  4S7,  500;  Ambler  v.  Choteau,  107  U.  S. 
586;  Litchfield  v.  Ballou,  114  U.  S.  190. 

«  I  D.,  F.  &  J.  518,  527.  528. 

^Clifford  V.  Brooke,  13  Ves.  131;  Thompson  v.  Barclay,  9  Law  Journal  (Ch.) 
215,  218. 

''  13  Price  749. 
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plaintiffs  to  the  defendant  is  not  negotiable,  so  that  there  is  no  need  of 
an  injunction.  A  judgment  for  pecuniary  damages  would  adjust  and 
determine  all  the  rights  of  the  parties,  and  is  the  only  redress  to  which 
the  plaintiffs,  if  they  prove  their  allegations,  are  entitled.  There  is, 
therefore,  no  ground  upon  which  the  bill  can  be  maintained.' 

'J'he  comparative  weight  due  to  coiillicting  testimony  such  as  was  in- 
troduced in  this  case  can  be  much  better  determined  by  seeing  and 
hearing  the  witnesses  than  upon  written  depositions  or  a  printed 
record. 

This  case  does  not  require  us  to  enter  upon  a  consideration  of  the 
question  under  what  circumstances  a  bill  showing  no  ground  for  equita- 
ble relief,  and  praying  for  discovery  as  incidental  only  to  the  relief 
sought,  is  open  to  a  demurrer  to  the  whole  bill,  or  may,  if  discovery  is 
obtained,  be  retained  for  the  purposes  of  granting  full  relief,  within  the 
rule  often  stated  in  the  books,  but  as  to  the  proper  limits  of  which  the 
authorities  are  conflicting.  It  is  enough  to  say  that  the  case  clearly 
falls  within  the  statement  of  Chief  Justice  Marshall  :  "  But  this  rule 
cannot  be  abused  by  being  employed  as  a  mere  pretext  for  bringing 
causes  proper  for  a  court  of  law  into  a  court  of  equity.  If  the  answer 
of  the  defendant  discloses  nothing,  and  the  plaintiff  supports  his  claim 
by  evidence  in  his  own  possession,  unaided  by  the  confessions  of  the 
defendant,  the  established  rules,  limiting  the  jurisdiction  of  courts,  re- 
quire that  he  should  be  dismissed  from  the  Court  of  Chancery  and  per- 
mitted to  assert  his  rights  in  a  court  of  law."  ^ 

The  decree  of  the  Circuit  Court,  dismissing  the  bill  generally,  might 
be  considered  a  bar  to  an  action  at  law,  and  it  is,  therefore,  in  accord- 
ance with  the  precedents  in  Rogers  v.  Durant :' 

Ordered  that  the  decree  be  reversed,  and  the  cause  remanded  with 
directions  to  enter  a  decree  dismissing  the  bill  for  want  of  jurisdiction, 
and  without  prejudice  to  an  action  at  law. 

Mr.  Justice  Bradley  dissenting.  I  dissent  from  the  judgment  in  this 
case  so  far  as  it  directs  the  bill  to  be  dismissed  by  the  court  below  for 
want  of  equitable  jurisdiction.  The  complainant  had  been  induced  to 
give  up  a  contract  for  cattle  made  to  him  by  the  defendant,  and  to  ac- 
cept in  lieu  of  it  an  assignment  from  the  defendant  of  a  contract  which 
he  had  from  a  third  person  who  was  insolvent,  and  whose  insolvency 
was  not  known  by  the  complainant,  but  was  known  by  the  defendant, 
though  he  asserted  that  the  third  person  was  entirely  responsible.  The 
bill  seeks  to  abrogate  and  set  aside  the  assignment  and    to  restore  to 

'  Insurance  Co.  v.  Bailey,  13  Wall.  616,  and  other  cases  above  cited. 
'  Russell  V.  Clarke,  7  Cranch  69,  89;  see  also  Horsburg  v.  Baker,  i  Pet.  232, 
236;  Brown  zk  Swann,  10  Pet.  497,  503. 
*  106  U.  S.  644  and  the  cases  there  cited. 
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complainant  his  original  contract,  on  account  of  the  fraud  and  misrep- 
resentation practiced  upon  him.  Having  been  induced  to  pay  $15,000 
in  the  transaction,  and  suffered  a  large  amount  of  damages,  he  adds  to 
the  relief  sought  a  prayer  to  have  his  damages  assessed  and  decreed. 
This  is  the  case  made  by  the  bill.  I  think  it  is  clearly  within  the  scog^/  ,y  cJX^  ' 
of  equity  jurisdiction,  both  on  account  of  the  fraud  and  from  the  nature 
of  the  relief  asked  by  the  complainant — namely,  the  cancellation  of  an 
agreement  and  the  reinstatement  of  a  contract  which  he  had  been  fraud- 
ulently induced  to  cancel.  If  the  bill  had  prayed  nothing  else,  it  seems 
to  nic  clear  that  it  would  have  pfesehted^a "case  for  equity.  A  court  of 
law  could  not  give  adequate  relief.  The  existence  of  the  assignment 
and  the  cancellation  of  the  first  agreement  would  embarrass  the  plaintiff 
in  an  action  at  law.  It  is  different  from  the  case  of  a  lost  note  or  bond. 
Fraud  is  charged,  and  documents  exist  which  in  equity  ought  not  to  y'^'*''*^ 
exist.  I  think  the  complainant  is  entitled  to  have  the  fraudulent  trans-  C0*«/' ^ 
action  wiped  out  and  to  be  restored  to  his  original  status.  u 


PENNYBACKER  v.  LAIDLEY. 

In  the  Supreme  Court  of  Appeals  of  West  Virginia, 
March  25,  1890. 

\^Reported  in  33   West  Virginia  Reports  624.] 

J.  B.  Laidiey,  E.  S.  Doolittle,  Brorvn  6^  /acksoi,  O.  Johnson,  J.  E. 
Kenna,  J.  A.   Warth,  J.  W.  Kininedy^  and  W.  E.  Chilton  for  appellant. 

J.  H.  Ferguson,  Simnis  6^  Enslow,  J.  M.  Layne^  and  E.  Gibson  for 
appellee. 

Lucas,  J.  This  was  a  suit  instituted  by  bill  in  chancery  in  the 
Circuit  Court  of  Cabell  County,  at  the  February  rules,  1888,  against 
the  defendant,  John  B.  Laidley,  and  certain  purchasers  from  him,  who 
are  charged  with  notice,  for  the  puri)ose  of  setting  aside,  on  the  ground 
of  fraud  and  mistake,  a  certain  deed  made  by  the  plaintiff,  on  the  26th 
day  of  January,  1882,  conveying  two  hundred  and  forty  acres  of  land  to 
the  said  John  B.  Laidley.  The  plaintiff  alleges  in  her  bill  that  in  1865 
Rebecca  J.  Everett  conveyed  to  her  in  fee  a  tract  of  240  acres  in  Cabell 
County.  The  plaintiff  alleges  that  at  the  time  of  the  execution  of  the 
said  deed  to  her  she  was  a  married  woman,  living  with  her  husband, 
John  M.  Pennybacker,  and  that  the  said  deed  vested  a  life  estate  in  the 
said  Pennybacker,  by  virtue  of  his  marital  right.  That  the  said  John 
M.  Pennybacker  took  possession  of  the  said  land,  enjoying  the  rents 
and  profits  thereof  until  the  25th  day  of  February,  1870,  when  he  bar- 
gained and  sold  the  same  (reserving  one  acre),  to  C.  P.  Huntington  for 
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$1  i,ooo,  as  this  complainant  is  informed,  conveying  the  same  by  a  deed 
duly  executed  by  him,  the  husband  of  tliis  complainant,  but  which  was 
never  executed  by  this  complainant,  in  the  manner  required  by  law  to 
divest  her  of  her  title  to  said  land,  and  which  and  in  fact  conveyed  only 
the  life  estate  of  her  husband,  John  M.  Pennybacker,  but  under  which 
the  said  Huntington  took  possession  of  the  said  land.  That  her  hus- 
band, John  M.  Pennybacker,  died  in  July,  i88i.  That  in  January, 
1882,  John  E.  Laidley,  a  practicing  attorney,  whom  plaintiff  had  known 
for  many  years,  came  to  her  home  in  Huntington,  and  represented  that 
she  had  a  dower  interest  in  said  240  acres  of  land.  That  she  contended 
that  she  could  have  no  interest  in  the  land,  having  always  been  under 
the  impression  that  all  her  interest  had  been  conveyed  to  Huntington, 
and  so  told  said  Laidley,  who  then  explained  to  her  that  under  the  new 
constitution  of  West  Virginia  she  had  a  dower  interest  in  said  land  and 
proposed  to  bring  suit  to  recover  said  dower,  for  one-half  thereof,  but, 
should  he  lose  said  suit,  she  must  pay  him  for  his  services ;  which  prop- 
osition she  declined.  That  he  called  again  and  offered  her  $500  for  the 
said  dower,  which  offer  she  did  not  then  accept,  and  that  Laidley  told 
her  he  would  call  again,  and  in  the  meantime  she  could  consider  the 
proposition,  and  consult  her  friends  about  the  matter,  but  exacted  from 
her  a  promise,  "on  the  honor  of  a  lady,"  that  she  would  not  consult  a 
lawyer.  That  she  consulted  some  of  her  friends,  and  being  advised  that 
she  could  have  no  such  interest,  and  being  advised  by  them  to  do  so, 
agreed  to  take  the  $500  for  her  said  alleged  dower  ;  and  accordingly  on 
the  26th  day  of  January,  1882,  executed  to  said  Laidley  a  deed  which 
he  had  prepared  and  had  presented  to  her,  of  the  contents  of  which  she 
was  ignorant  at  that  time,  but  supposed  it  to  be,  and  understood  it  to 
be,  a  conveyance  of  the  dower  interest  which  said  Laidley  was  pretend- 
ing to  purchase,  but  which  was  in  fact  an  absolute  conveyance  of  the 
said  240  acres  of  land.  That  at  that  time  she  was  the  absolute  owner 
of  said  land,  never  having  in  any  way  parted  with  her  title  thereto  ;  a 
fact  of  which  she  was  then  ignorant,  and  which  the  said  Laidley  cun- 
ningly and  adroitly  concealed  from  her.  That  the  said  tract  of  land, 
situated  in  the  city  of  Huntington,  was  at  the  time  it  was  conveyed  to 
Laidley  worth  at  the  very  lowest  estimate  $100,000  ;  that  she  was  then 
living  within  a  few  hundred  yards  of  it,  and  well  knew  its  value,  and  had 
she  not  been  grossly  misled  and  deceived  by  the  said  Laidley,  she  would 
not  have  executed  said  deed.  That  said  deed  was  obtained  by  said 
I^aidley  through  the  grossest  fraud  and  misrepresentation  ;  that  the  said 
consideration  was  wholly  and  entirely  inadequate,  and  that  said  deed  is 
void.  The  bill  alleges  a  sale  of  part  of  said  land  to  the  defendant, 
Campbell,  by  Laidley,  and  that  Campbell  conveyed  a  part  of  his  interest 
to  the  defendant,  Erwin  ;  and  charges  they  and  each  of  them  had  notice 
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of  the  fraud.  The  bill  prays  for  cancellation  of  said  deeds.  The  plain- 
tiff filed  an  amended  bill,  in  which  she  sets  up  her  poverty  and  business 
inexperience.  She  reiterates  the  story  of  Laidley's  representations  to 
her,  that  she  had  a  dower  interest  in  the  land,  and  that  she  sold  only 
her  dower  interest  to  him.  In  this  bill  she  says  that  she  was  led  to 
think  she  had  a  dower  interest  in  the  land.  She  further  says  she  did 
not  know  the  legal  effect  of  the  deed  to  Laidley  at  the  time  she  ex- 
ecuted it.  That  she  was  not  informed  by  Laidley  that  there  was  any 
defect  in  the  deed  to  Huntington.  Says  at  the  time  she  executed  the 
deed  had  she  had  no  knowledge  that  the  deed  conveyed  anything  but  a 
dower  interest  in  the  land  ;  that  Laidley  at  that  time  knew  she  was 
under  that  impression.  That  the  representations  made  to  her  by  the 
said  Laidley,  which  induced  her  to  execute  the  said  pretended  deed, 
were  false  and  fraudulent,  and  made  with  the  intent  to  deceive  and  de- 
fraud her,  and  did  in  fact  deceive,  mislead  and  injure  her.  That  if  she 
had  at  that  time  had  any  knowledge  of  the  fact  that  she  had  any  claim 
to  the  whole  tract  of  land,  she  would  not  have  sold  it  for  the  small  sum 
received ;  that  she  did  not  at  that  time  suspect  there  was  any  defect  in 
the  deed  to  Huntington,  and  never  learned  it  until  long  after  the  deed 
to  Laidley  was  executed,  and  Laidley  had  tried  his  suit  in  ejectment 
against  the  Central  Land  Company.  That  soon  after  she  did  discover 
the  facts,  and  that  it  was  supposed  that  the  deed  to  Huntington  was 
void,  and  that  Laidley  claimed  the  entire  tract  by  virtue  of  her  deed  to 
him,  and  called  on  an  attorney  and  employed  him  to  bring  this  suit,  and 
that  as  soon  as  she  made  necessary  arrangements  for  fees  and  costs  she 
instituted  this  suit.  That  her  delay  in  bringing  the  suit  arose  from  her 
ignorance  of  the  facts  in  the  case,  and  from  her  general  lack  of  business 
experience.  That  she  was  too  poor  to  pay  an  attorney  a  fee  certain, 
but  was  compelled  to  hire  the  attorney  on  a  contingency.  She  now 
prays  that  the  said  pretended  deed  of  January  26th,  1882,  to  John  B. 
Laidley  be  held  to  have  been  obtained  by  fraud  and  misrepresentation 
for  a  grossly  inadequate  consideration,  and  the  same  declared  to  be 
null  and  void,  and  the  same  set  aside,  and  she  in  as  far  as  she  had  title 
to  the  said  land  on  the  day  she  executed  the  same,  be  reinvested  with 
the  same,  in  the  same  manner  as  if  she  had  never  executed  the  said 
deed  of  January  26th,  1882. 

She  also  prays  that  all  such  other  further  general  relief  may  be  granted 
her  as  to  equity  may  seem  fit,  and  the  case  require,  and  she  will  ever 
pray. 

The  defendant,  J.  B.  Laidley,  answered  the  bills,  and  denied  every 
allegation  therein,  and  avers  that  he  told  her  the  whole  truth  about  the 
defect  in  the  deed  to  Huntington,  and  wanted  to  bring  a  suit  for  her  to 
recover  the  land  itself,  which  she  would  not  permit,  assigning  as  reason 
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therefor,  tliat  if  slie  brought  said  suit  her  son,  Mason,  who  was  in  the 
enii)loy  of  the  railroad  company,  would  be  discharged,  ami  that  it  would 
take  all  she  had  to  prosecute  the  suit,  and  then  proposed  to  sell  all  her 
interest,  and  he  offered  $500,  which,  after  consulting  with  friends,  she 
accepted  and  made  the  deeil,  upon  his  executing  a  contract  to  her  that 
in  the  event  her  son  was  discharged  by  the  company,  he  would  provide 
him  with  employment. 

He  pleads  laches,  avers  that  she  waited  for  nearly  six  years,  saw  him 
expending  money  in  litigation  that  she  refused  to  undertake,  i)aying 
taxes  on  the  land  ;  and  then,  twelve  days  after  he  had  succeeded,  in  the 
Court  of  Appeals,  in  reversing  the  judgment  of  the  Circuit  Court  of 
Cabell  County  holding  the  deed  to  Huntington  good,  and  having  it  de- 
clared void  as  to  Mrs.  Pennybacker,  she  brought  the  suit. 

The  answer  insists  that  under  these  circumstances  she  has  affirmed 
the  deed  and  is  estopped  to  deny  its  validity.  That  in  such  a  case  the 
law  requires  that  the  suit  should  be  promptly  brought,  and  the  money 
paid  be  returned. 

The  defendants,  Campbell  and  Ervvin,  also  severally  answered,  deny- 
ing any  knowledge  of  the  fraud  charged.     Many  depositions  were  taken. 

The  cause  was  removed  to  the  Circuit  Court  of  Kanawha  County, 
and  was  heard  on  the  13th  day  of  July  last,  and  the  court  cancelled  and 
annulled  the  deeds.     From  said  decree  this  appeal  is  taken. 

The  first  ground  of  error  assigned  by  the  appellant  in  this  case  is 
that  the  Circuit  Court  erred  in  not  sustaining  the  demurrer  to  the  bill, 
and  the  objection  to  the  filing  of  the  amended  or  supplementary  bill. 

The  comprehensive  charge  of  the  bill  is  that  the  deed  for  the  land  in 
question  "  was  obtained  by  the  defendant  Laidley  through  the  grossest 
fraud  and  misrepresentation  ;  that  the  said  consideration  was  wholly 
and  entirely  inadequate,  and  that  the  said  deed  is  void  both  at  law  and 
in  equity."  Admitting  this  statement  to  be  true,  and  considered  in  con- 
nection with  other  and  more  specific  allegations  of  the  bill,  I  think  it 
contained  sufficient  equity  to  render  it  not  erroneous  to  overrule  the 
demurrer.  The  amended  and  supplemental  bill  was  filed  before  the 
answers  of  the  defendants,  and  was  only  an  amplification  and  more  par- 
ticular specification  of  the  charges  contained  in  the  original,  together 
with  other  facts  introduced  by  way  of  anticipation  and  avoidance  of 
certain  matters  of  defense,  which  the  pleader  supposed  might  be  urged 
by  the  defendant.  I  see  no  valid  objection  to  the  filing  of  this  amended 
bill  under  our  rules  of  pleading  and  practice. 

The  charges  of  fraud  for  which  it  is  sought  to  set  aside  the  deed  of 
January  26,  1882,  from  the  plaintiff  to  the  defendant,  may  be  classified 
under  three  heads  :  First,  fraudulent  misrepresentation  as  to  the  interest 
which  the  plaintiff  had  in  the  land  conveyed.     Second,  fraudulent  con- 
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cealment  of  material  facts  within  defendant's  knowledge,  but  unknown 
to  the  plaintiff,  and  which,  in  good  faith,  the  defendant  was  bound  to 
communicate.  Third,  inadequacy  of  price,  so  gross  as  to  shock  the 
conscience,  and  cause  an  exclamation  of  inadequacy  when  communi- 
cated to  any  disinterested  party  acquainted  with  the  property. 

I  will  say  in  the  outset,  that  in  the  view  I  have  taken  of  this  case,  I 
have  not  thought  it  necessary  to  discredit  any  of  the  witnesses  on  either 
side,  although  counsel  on  both  sides  have  indulged  in  much  criticism  of 
the  testimony  of  their  respective  opponents. 

In  regard  to  the  first  charge  of  positive  misrepresentation,  the  grava- 
men is  that  the  defendant,  Laidley,  persistently  represented  to  the 
plaintiff  that  her  interest  in  the  land  was  a  dower  interest,  which,  ac- 
cording to  the  statement  of  one  of  her  counsel  in  his  brief,  would  only 
amount  to  about  one-fourth  as  much  in  value  as  the  fee  simple  interest 
of  entire  ownership.  This  misrepresentation  is  denied  by  the  defend- 
ant, but  is  testified  to  by  the  two  daughters  of  plaintiff  and  a  lady  friend 
then  on  a  visit  to  plaintiff's  house,  where  the  interviews,  three  in  num- 
ber, were  held  between  the  two  contracting  parties  before  the  deed  was 
signed. 

Let  us  suppose  the  plaintiff's  own  testimony  on  this  subject  to  be 
fully  corroborated,  and  then  analyze  that  testimony  and  see  what  in- 
fluence it  ought  to  have  in  sustaining  the  issue  on  the  part  of  the  com- 
plainant, as  entitling  her  to  have  the  deed  annulled.  One  of  the  funda- 
mental principles,  in  regard  to  fraudulent  misrepresentation,  is  that  the 
false  statement  must  be  believed  by  the  party  to  whom  addressed, 
otherwise,  however  false  or  however  fraudulent  the  intent,  the  false 
statement  does  not  constitute  any  ground  for  rescission.'  Mr.  Bigelow, 
in  his  admirable  treatise  on  Fraud,  page  521,  thus  lays  down  the 
doctrine  : 

"  We  have  next  to  consider  the  rule  that  requires  the  party  com- 
plaining of  misrepresentation  to  show  that  he  was  ignorant  of  the  truth 
of  the  matter  concerning  which  the  representation  was  made,  and  that 
he  believed  that  the  representation  was  true.  In  general  both  of  these 
situations  must  be  true  of  him  ;  he  must  have  been  ignorant  of  the  true 
state  of  facts,  and  must  have  given  credit  to  the  representation  of  them 
as  made  by  the  alleged  wrong-doer.  He  must  have  been  deceived  ; 
one  who  has  knowledge  of  the  truth,  or  without  knowledge  thereof 
makes  examination  for  himself,  or  acts  upon  independent  information, 
and  not  in  a  belief  of  the  truth  of  the  particular  representation,  is  in  the 
one  case  not  deceived  at  all,  and  in  the  other  is  not  deceived  by  the 
person  of  whom  complaint  is  made." 

'  So  much  of  the  case  as  relates  to  this  question  should  be  considered  in  con- 
nection with  the  cases  infra,  page  607. — Ed. 
32 
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To  the  same  effect  Mr,  Pomeroy  :  '  "Another  element  of  a  fraud- 
ulent misrepresentation  without  which  there  can  be  no  remedy,  legal  or 
equitable,  is,  that  it  must  be  relied  upon  by  the  party  to  whom  it  is 
made,  and  must  be  an  immediate  cause  of  his  conduct  which  alters  his 
legal  relations.  Unless  an  untrue  statement  is  believed  and  acted  upon, 
it  can  occasion  no  legal  injury.  It  is  essential,  therefore,  that  the  party 
addressed  should  trust  the  representation,  and  be  so  thoroughly  induced 
by  it  that,  judging  from  the  ordinary  experience  of  mankind,  in  the 
absence  of  it  he  would  not,  in  all  reasonable  probability,  have  entered 
into  the  contract  or  other  transaction."  And  in  a  note  to  the  preced- 
ing section,  879,  after  citing  a  great  number  of  cases,  the  learned  author 
thus  concludes : 

"  In  none  of  these  cases,  with  one  or  two  exceptions,  was  there  the 
slightest  suggestion  of  any  interest  to  deceive  on  the  part  of  the  vendor; 
nor  even  an  allegation  that  he  knew  of  the  wrong  statement.  The 
question  of  his  knowledge,  belief,  or  intent,  was  wholly  immaterial,  be- 
cause the  decision  need  not  turn  upon  it.  It  is  the  fact  of  the  other 
party's  being  misled,  and  not  the  design  to  mislead  him,  which  consti- 
tutes the  defense  in  this  class  of  cases.  It  is  apparent,  therefore,  that 
the  language  which  judges  have  used  concerning  misrepresentations  in 
such  cases,  should  not  be  confounded  with  the  terms  which  are  employed 
in  describing  the  elements  of  a  misrepresentation  in  order  that  it  may 
be  fraudulent." 

It  will  thus  be  seen  that  if  Laidley  stated  to  Mrs.  Pennybacker  that 
she  had  only  a  dower  interest  in  the  land,  and  thus  deceived  her,  and 
induced  a  contract  which  otherwise  she  would  not  have  entered  into, 
his  misstatement,  however  honest  his  intentions,  would  be  ground  for 
rescission  ;  while,  on  the  other  hand,  if  she  knew  the  statement  to  be 
untrue,  and  did  not  rely  upon  it,  no  matter  how  fraudulent  his  inten- 
tion, she  cannot  claim,  on  this  ground,  to  have  her  contract  rescinded. 

Let  us  now  apply  these  principles  to  her  own  testimony.* 

This  then  is  the  plaintiff's  own  testimony  in  regard  to  a  matter  as  to 
which  no  one  was  so  well  qualified  to  testify  as  herself.  She  thoroughly 
disproves  all  reliance  on  her  part  upon  Laidley's  statements  as  to  dower, 
or  that  she  believed,  or  was  misled  by  them.  Upon  the  principles, 
therefore,  which,  as  we  have  seen,  are  applicable  to  such  cases,  we  must 
conclude  that  the  plaintiff  cannot  avail  herself  of  any  misrepresentation 
upon  the  subject  of  dower  interest  in  the  240  acres  sold.  This  disposes 
of  the  first  charge  of  fraud,  and  having  disposed  of  it,  I  shall  not  again 
recur  to  it. 

The  second  charge  is  that  of  fraudulent  silence,  under  circumstances 

'  Eq.  Jurisp.,  §  890. 

'  The  discussion  of  the  evidence  has  been  omitted. — Ed. 
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which  made  it  the  duty  of  the  defendant  to  disclose  facts  known  to  him, 
but  unknown  to  the  ])laintiff. 

Where  parties  deal  at  arm's  length  and  there  is  no  fiduciary  relation 
between  them,  then  mere  silence  on  the  part  of  the  puichascr,  or  failure 
to  disclose  knowledge  on  his  part  of  peculiar  value  belonging  to  the 
property  sold,  would  not  be  sufficient  to  set  aside  a  sale  fairly  made, 
and  which  is  otherwise  unimpeachable. 

The  doctrine  is  thus  stated  by  Mr.  Bigelow,  in  his  work  on  the  Law 
of  Fraud,  page  592  :  "The  rule,  too,  by  which  a  party  to  a  sale  of 
property  is  declared  not  to  be  bound  to  disclose  circumstances  within 
his  knowledge  which  might  affect  the  value  of  the  property,  applies  as 
well  to  sales  of  real  estate  as  to  sales  of  personalty.  A  person  who 
knows  that  there  is  a  mine  in  the  land  of  another,  of  which  the  latter  is 
ignorant,  may  nevertheless  buy  it  without  disclosing  the  existence  of  the 
mine.  On  the  other  hand,  the  vendor  need  not  undeceive  the  purchaser 
who  may  be  buying  under  an  impression  (not  derived  from  the  vendor) 
that  the  land  contains  minerals  of  great  value.  Thus  though  a  vendor 
of  land,  effecting  a  sale  at  an  extravagant  price,  knew  that  the  estimate 
of  the  value  of  the  land  formed  by  the  purchaser  was  based  upon  his 
belief  in  the  ability  of  a  certain  person  to  detect  mineral  veins  by  walk- 
ing over  the  surface  of  the  land,  and  though  the  vendor  himself  fixed  a 
high  valuation  upon  the  land  by  reason  of  such  supposed  condition  of 
the  soil,  this  alone  was  held  insufficient  to  relieve  the  purchaser  from 
payment  of  the  agreed  price.  The  contract  price  is  binding  in  the  ab- 
sence of  false  representations  or  acts  of  the  vendor  tending  to  cause  or 
strengthen  the  false  opinion  upon  which  the  purchaser  has  acted." 

In  the  case  of  Bank,  etc.,  v.  Campbell,  etc.,'  involving  the  sale  of  the 
celebrated  Luray  Cavern  property,  the  same  doctrine  is  recognized  as 
correct.  That  case,  however,  will  illustrate  the  distinction  between 
mere  passive  silence  and  active  concealment,  which  Mr.  Bigelow  insists 
upon.  The  vendees  in  that  case  were  held  to  have  been  guilty  of  im- 
proper conduct  in  stating,  after  they  had  discovered  the  cave,  that  there 
was  no  cave  there — only  a  "  mud-hole" — and  in  carefully  obstructing 
and  covering  up  the  entrance,  and  the  confirmation  of  the  sale  was 
rescinded.  The  court,  however,  states  it  as  familiar  doctrine  :  "  That 
the  purchaser  is  not  bound  to  disclose  his  superior  knowledge — no  mat- 
ter how  acquired — of  the  property  which  he  proposes  to  purchase,  and 
that  a  mere  concealment  of  such  superior  knowledge,  without  a  fraud- 
ulent purpose,  will  not  affect  the  contract  so  as  to  cause  a  court  of 
equity  to  set  it  aside  merely  upon  that  ground." " 

There  are,  it  is  true,  exceptions  to  the  general  rule  ;  and  it  may  be 
freely  acknowledged  that  it  is  impossible  to  reconcile  the  cases  upon 
'  75  Va.  455.  '  See  Pomeroy's  Eq.,  §§  926,  927. 
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this  subject.  I  do  not  know  of  any  exception  under  which  this  case 
can  properly  be  brought.  There  is  no  evidence  of  want  of  capacity  on 
the  part  of  the  plaintiff,  although  something  is  said  of  it  in  the  bill  and 
arguments  of  counsel.  Her  depositions,  and  the  management  of  her 
atTairs  as  disclosed  in  this  suit,  show  intelligence  above  the  average. 

But  even  should  we  be  wrong  in  su|)i)osing  that  I.aidley  was  not 
bound  to  communicate  to  her  the  defective  acknowledgment,  there  is 
another  proposition  of  law  of  universal  application  which  we  should 
have  to  consider  before  reaching  the  conclusion  that  she  is  entitled  to  a 
rescission.  The  rule  is  that  he  who  alleges  fraud  must  prove  it. 
The  supposed  exceptions  to  this  rule  are  more  apparent  than  real. 
There  may  be  prima  facie  fraud,  or  the  evidence  may  be  circumstan- 
tial.* Neveitheless,  as  long  as  the  scales  are  evenly  balanced,  the  de- 
fendant against  whom  fraud  is  alleged  must  prevail."  Let  us  then  see 
how  the  proofs  stand  in  regard  to  the  silence  of  the  defendant.' 

I  come  finally  to  consider  the  third  ground  alleged  as  a  badge  of 
fraud,  namely,  inadequacy  of  price  or  consideration. 

The  counsel  on  both  sides  have  discussed  this  question  with  great 
elaboration  and  marked  ability.  I  do  not  find  that  there  is  any  differ- 
ence of  opinion  between  them  as  to  the  doctrine  itself,  the  point  of  de- 
parture between  them  being  the  question  of  application  to  the  facts  of 
this  case. 

The  well-established  doctrine  seems  to  be  that  where  there  is  no 
actual  fraud,  and  no  confidential  or  fiduciary  relations  between  the 
parties,  mere  inadequacy  of  consideration  is  not  sufficient  to  avoid  a 
sale,  unless  it  be  so  great  as  to  shock  the  moral  sense." 

This  is  the  doctrine  announced  by  Lord  Thurlow,  Lord  Eldon,  and 
others  in  the  earlier  English  cases,  and  which  is  generally  recognized  in 
the  courts  of  this  country.  Perhaps  nothing  more  satisfactory  can  be 
said  on  the  subject  than  is  said  by  Mr.  Pomeroy,  §  926  : 

"The  doctrine,  however,  is  now  settled  that  mere  inadequacy — that 
is,  inequality  in  value  between  the  subject-matter  and  the  price — is  not 
a  ground  for  refusing  the  remedy  of  specific  performance;  in  order  to 
be  a  defense  the  inadequacy  must  either  be  accompanied  by  other  in- 
equitable incidents,  or  must  be  so  gross  as  to  show  fraud.  In  short, 
inadequacy  as  a  negative  defense,  and  as  an  affirmative  ground  for  a 
cancellation,  is  governed  by  one  and  the  same  rule."  *  In  the  following 
section  the  learned  author  adds  : 

'  Goshorn  v.  Snodgrass,  17  W.  Va.  717. 

'  Harden  z'.  Wagner,  22  W.  Va.  356,  syl.  9  and  10  ;  Bigelow  on  Fraud,  127-128. 

^  The  discussion  of  the  evidence  has  been  omitted. — Ed. 

"^  Mayo's  Ex'r,  etc.,  ?'.  Carrington's  Ex'r,  etc.,  19  Gratt.  74, 

'  Pomeroy's  Eq. ,  §  926. 
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"The  fact  that  a  conveyance  or  other  transaction  was  made  without 
professional  advice  or  consultation  with  friends,  and  was  improvident, 
even  coupled  with  an  inadequacy  of  price,  is  not  of  itself  a  sufficient 
ground  for  relief,  provided  the  parties  were  both  able  to  judge  and  act 
independently,  and  upon  equal  terms,  and  fully  understood  the  nature 
of  the  transaction,  and  there  was  no  undue  influence  or  circumstance  of 
oppression." 

A  single  addition  as  a  qualification  to  the  above  would  make  it  cover 
the  whole  ground  upon  this  subject,  and  that  is,  that  the  inadequacy 
must  be  established  as  of  the  date  of  the  contract,  and  if  there  were  not, 
at  that  date,  such  inadequacy  as  has  been  described,  none  can  arise 
from  subsequent  enhancement,  depreciation,  or  change  of  circum- 
stances.' 

The  only  question  which  we  have  to  consider,  therefore,  in  this  con- 
nection, is  whether  Mrs.  Pennybacker's  claim  to  the  land  in  dispute 
was  so  cheaply  purchased,  at  the  time  and  under  the  circumstances, 
that  the  inadequacy  of  price  shocks  the  moral  sense  of  mankind  ? 

The  most  accurate  and  intelligent  witness  who  testifies  as  to  the 
actual  value  of  the  property  estimates  it  at  $107,000,  while  another 
witness  places  the  value  as  high  as  $350,000.  Should  we  average  these 
estimates,  it  would  place  the  value  at  about  $230,000. 

Had  the  plaintiff  been  in  possession  of  this  property,  or  any  consider- 
able portion  of  it,  with  a  good  title,  I  think  the  universal  conscience  of 
mankind  would  have  been  shocked  at  a  sale  for  such  a  trifling  sum  as 
$500,  the  price  actually  obtained.  But  what,  in  reality,  was  the  plain- 
tiflf  selling  in  this  case,  and  for  what  was  the  $500  paid  ? 

She  was  out  of  possession,  and  possession,  it  was  morally  certain,  not 
only  could  not  be  delivered,  but  could  not  be  obtained  without  litiga- 
tion. The  sale  undoubtedly  was  a  sale  of  what  under  the  revised  code 
of  Virginia  would  have  been  prohibited  bylaw  as  the  sale  of  a  pretensed 
title."  The  plaintiff  was  out  of  possession  and  had  sold  her  land  to 
Huntington,  and  received  the  then  full  value  of  $11,000.  The  defect 
in  the  certificate  of  acknowledgment  consisted  in  the  omission  of  two 
words — "declared  she" — and  with  these  supplied  the  certificate  would 
have  been  good.  Although  the  question  is  now  settled,  and  properly 
settled  by  this  court,  that  this  slight  omission  was  fatal  under  our 
statute,  yet  before  the  decision  the  profession  would  perhaps  have  been 
about  equally  divided  as  to  the  materiality  of  the  omission. 

Had  Mrs.  Pennybacker  gone  to  the  senior  counsel  who  now  repre- 
sents her — a  lawyer  of  eminent  ability  and  national   reputation,  under 

'  Hale  z'.  Wilkinson,  21  Gratt.  75  ;  Mortimer  z\  Capper,  i  Bro.  Ch.  15b. 
*  I  Rev.  Code,  Ch.  103,  p.  375. 
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whose  inspection,  as  a  i)art  of  our  code,  this  very  act  must  have  passed, 
and  who  was,  therefore,  pecuHarly  well  qualified  to  pass  upon  its  re- 
quirements— wiiat  would  he  have  told  her?  He  would  undoubtedly 
have  told  her  that  the  act  had  been  substantially  complied  with,  and 
that  she  had  no  interest  to  sell,  and,  therefore,  that  in  obtaining  $500 
she  was  making  a  good  bargain. 

To  use  the  language  of  his  able  and  exhaustive  brief  in  Laidley  v. 
Land  Co.,'  he  would  have  told  her,  "This  is,  beyond  cpiestion,  the 
equivalent  of  the  acknowledgment  and  declaration  prescribed  by  the 
statute,  and  a  substantial  compliance  therewith,  under  the  decisions  of 
the  Court  of  Appeals  of  Virginia,  in  the  cases  of  Hairston  v.  Randolphs, 
McClanahan  et  al.  v.  Siter,  Price  &  Co.,  and  Grove  v.  Zumbro."  And 
further — "that  the  certificate  of  the  acknowledgment  of  Mrs.  Penny- 
backer  of  the  deed  in  question  complies  substantially  with  the  require- 
ments of  the  statute." 

Moreover,  the  gentleman  who  was,  as  she  testifies,  her  usual  counsel, 
would  have  told  her  the  same  thing,  as  we  learn  from  his  brief  in  the 
said  case.  She  was,  then,  selling  a  pretensed  title,  the  value  of  which 
depended  upon  its  validity,  and  its  validity  depended  upon  the  critical 
construction  of  a  peculiar  and  highly  artificial  statutory  enactment.  A 
strictly  business  man  would  not  have  purchased  at  all,  while  a  specu- 
lator would  have  given  more  or  less  according  to  his  genius  for  specula- 
tion. It  is  difficult  to  conceive  of  a  transaction  more  completely  filling 
the  definition  of  a  contract  of  hazard.  In  reference  to  such  contracts, 
the  element  of  risk  or  hazard  is  such  a  disturbing  element  in  the  estima- 
tion of  value  that  courts  of  equity,  when  inadequacy  alone  is  in  question, 
will  refuse  to  interfere. " 

Much  practical  light  is  thrown  upon  this  question  of  value  by  subse- 
quent dispositions  of  the  same  property  under  circumstances  not  more 
unfavorable.  Mr.  O'Beirne  seems  to  have  purchased  one-half  of  Mrs. 
Pennybacker's  interest  for  a  consideration  which  the  bill  and  deed 
would  lead  us  to  believe  was  entirely  contingent,  Mr.  Pardee  has  pur- 
chased the  other  half,  for  which  he  has  "agreed  to  pay"  not  less  than 
$3,500  nor  more  than  $4,000.  Mr.  Laidley  has  sold  one-third  interest 
for  $500,  while  his  vendee  has  sold  one-eighteenth  for  $245.  These 
sales  sound  more  like  sales  of  shares  in  a  lottery  than  transfers  of  unen- 
cumbered real  estate. 

Had  the  interest  of  either  litigant  been  thrown  on  the  market  on  the 
first  day  of  this  term,  I  am  satisfied  that  the  price  obtained  would  have 
depended,  not  so  much  on  the  value  of  the  subject  matter  as  upon  the 
speculation  as  to  the  final  result  of  litigation,  which  may  yet  be  indef- 

>  30th  W.  Va.  505. 

«  Perkins  v.  Gray,  3  S.  and  R.  (Pa.)  327  ;  Smith  v.  Evans.  6  Bin.  102. 
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initely  prolonged  ;  for  although  the  defendant  commenced  his  action  for 
possession  soon  after  his  purchase,  nevertheless,  as  appears  by  the 
record,  he  has  not  as  yet  succeeded  in  ejecting  his  adversaries  from  any 
of  this  land,  or  in  gaining  possession  of  one  acre  of  it  himself 

I  am  satisfied  that  this  is  not  a  case  of  such  gross  inadequacy  of  price, 
unaffected  by  questions  of  risk,  hazard,  and  speculation,  as  ought  to  in- 
fluence a  court  of  equity  to  set  aside  the  contract  on  the  ground  of 
fraud. 

Upon  the  whole,  I  am  well  convinced,  if  we  were  to  rescind  and  set 
aside  the  deed  of  January  26,  1882,  upon  the  case  which  the  proofs 
present,  that  almost  every  title  in  the  State  dependant  upon  the  con- 
veyance of  a  widow  could  be  successfully  assailed.' 

The  decree  reversed  and  bill  dismissed. 

Reversed. 

Brannon,  J.,  dissented. 

'  A  portion  of  the  opinion  discussing  a  question  of  mistake  has  been  omitted. 
—Ed. 


rp  ^*^   Chapter  II. — Fraud,  Misrepresentation,  Conceal- 

y^,ji>^     --^^•^ftxJD  MENT    (continued). 

'   '~\    •      Section  II. —  When  Fraudulent  Intent  Necessary, 

.    *o.  BATTY  V.  LLOYD. 

'  ^     In  Chancery,  before  Sir  Francis  North,  L.K.,  Hilary  Term, 

1682. 

j.  ■'''  [Reported  in  i  Verjion  141.] 

^^1  •^^"      The  defendant  had  agreed  with  the  plaintiff,  who  was  to  have  an 

estate  fall  to  her  after  the  death  of  two  old  women,  to  give  her  jQt.'^o 

fjA'V*"         '■^^^ 

,  in  consideration  of  being  paid  ^700  at  the  death  of  the  two  women, 

^'"^''^  f      and  the  plaintiff  was  to   secure  this  ^^700  on  a  mortgage  of  her  re- 

f^_j^^       versionary  estate. 

■  -^-  iA^     -^^  happened  that  both  the  women  died  within  two  ^[[^e^rs  afterward. 

And  now  the  bill  was  to  be  relieved  against  this   bargain.      Sed  7ion 

allocator;  though   the    case    of  Nott  and  Hill  was  cited  where  relief 

JJt  Y^      "^^^  given  in  such  a  case  as  this,   the  plaintiff  in  that  case  being  pre- 

^,  vailed  upon  through  his  necessities. 

'^>  Lord  Keeper.     I  dojiot  see  anything  ill  in  this  bargaip.     I  think 

>***r»'     ^j^g  price  was  the  full  value,  though  it  happened  to  prove  well.     Sup- 

5i  iK^       pose  these  women  had  lived  twenty   years  afterward  ;  could    Lloyd 

"^^        have  been  relieved  by  any  bill  here  }     I  do  not  believe  you  can  show 

^     me  any  such  precedent.     What  is  mentioned  of  the  plaintiff's  neces- 

I  v*i4iif4/     sities   is   as   in   all  other   cases.     One  that  is  necessitous  must  sell 

cheaper  than  those  who  are  not.       If  I   had  a  mind  to  buy  of  a  rich 

man  a  piece  of  ground  that  lay   near  mine,  for   my  convenience,  he 

i-i^w-'-i-v*   '  would  ask  me  almost  twice  the  value;  so  where  people  are  constrained 

■  ^J^^^        to^sell.they  must  not  look  to  have  the  fullest  price,  as  in  some  cases 
J^  that  I  have  known,  where  a  young  lady  that  has  had  ;2^io,ooo  portion 

payable  after  the  death  of  an  old  man  or  the  like,  and  she  in  the 
'v^-f  meantime  becomes  marriageable,  this  portion  has  been  sold  for 
'  Ja^v  "'  ^^>°°°  present  money,  and  thought  a  good  bargain,  too.  It's  the 
s^  J  common  case;  pay  me  double  interest  during  my  life,  and  you  shall 

%  '\     have  the  principal  after  my  decease. 

504  •        <s  1      A 
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GWYNNE  7A  HEATON  and  Others.  pi.C^s^iCJi 

In  Chancery,  before  Lord  Thurlow,  C.,  Trinity  Term,  1778.  iJ^-  *-^ 

\Reportedin  i  Brown,  Chancery,  i.]  v**"'^^**! 

^  too  ^* 

This  was  a  bill  filed  to  be  relieved  against  a  bargain  as  unconscion-  ^ 

able,  under  the^llo\ving~circmnsiancc.s  ;  IJy  the  will  of  the  plai©-  r^  j^ 
tiff's  grandfather,  the  family  estate  was  left  to  the  plaintiff's  fathgr  V^fJU^^ 
fbr  life^tlie  remainder  to  first  and  other  sons  in  tail-male.  The  estate  J^^x-^  & 
was^^2,ooo  per  annum.  The  fatherJb^ingSij^ears  of  age,  and  the  ^  -  ^ 
sotTj^iIs'^^^^^  of  Jhis-Cstate  tail_Jn_  reversion,  having  offended  his  *  ~  * 
father  _bx..ailirn£rudeaL.Rl^^^  in  consequence  of  which  he  and  his  •-.  ^A-x*^p 
■wife  were  turned  out  of  doors,  advertised  in  the  public  papers,  a  r^- q,^,^  tf  S^u 
versionary  annuity  of  ^300  after  the  death  of  a  man  of  great  age.  ,'tsi^<>jv:«<siu. 
The  defendant's  father  (who  knew  the  age  of  the  plaintiff's  father)  ^^^^..j^,,^^ 
applied,  and   the  annuity  was  sold  to  him  on   the  following  terms  :  , 


'X'he  reversionary  annuity  in  fee,  after  the  death  of  the  father,  was  ~  *— ^,^^ 
valued  at  17  years  purchase,  amounting  to  ^5,100.  (Heaton  was  to  ^  ^. 
grant  to  the  plaintiff  an  annuity  of  ;;^4oo  for  the  life  of  the  father,  V^i/**"**" 
which  was  valued  at  7  years  purchase  ^2,800,  and  to  pay  to  Gwynne  ^^"*0>J 
the  remaining  sum  of  ^2,300.)  Accordingly,  by  deed  bearing  date^  /K-«i.Hf'«l 
tlTe"i2th  of  June,  1773,  the  rentj-charge_was  granted  in  consideration  Q  ^^^  » 
of  ;^5,ioo  with  a  covenant  to  levy  a  fine  at  the  expense  of  Gwynne, '^^'"^^^ 
and  a  bond  of  equal  date  in  ^2^10,000  penalty  was  given  to  suffer  a  '\->>^-  |*" 
recovery  when  he  should  come  into  possession.  By  deeds  of  cquah  jnftxAv^'** 
dateTthe  annuity  of  ^^400  per  annum  was  granted  to  Gwynne,  se-<|^  •  C'  L 
cured  by  a  transfer  of  long  annuities  to  Heaton  the  son  (the  present  *)  tt,*'^-^ 
defendant)   and  the  defendant  Baker,   a   friend   of  Heaton's,   with  J*  *j 

power  to  Heaton,  in  case  of  the  death  of  either  of  them,  to  appoint  r  X^  • 
new  trustees.     It  does  not  appear  whether  this  transfer  ever  took  (f  nov^'jAti. 
place.     It  was  agreed  between  the  parties  that  the  fine  should  be;J^  \  ^ 
levied  immediately  and  the  expense  deducted  out  of  the  first  pay-  L^,,ji^^  /j 
ments-of'the  annuity.     The  fine  was  accordingly  levied  at  the  great  ^  , 

session  (the  estate  being  in  Carmarthenshire),  and  a  charge  made  for  '^  -^ 
the  expenses  of  ^£"314  15^,  2d.  Deducting  this  sum  for  expenses,;? 'i-i*^**^ 
^85  4.f.,  the  balance  of  one  year's  annuity  only  was  paid,  though  the  \^^>.  (^^ 
father  survived  eighteen  months.  There  was  n^ojconfirmation  of  the  a^^^Ai^jj^^ 
bargain  by  Gwynne,  upon  the  death  of  the  father,  but  he  offered  the  .\*'^k,a  ^^ 
present  defendant,  Heaton  (his  father  being  then  dead),  ;^i,ooo  to  .  ^ 
cancel  the  deeds;  which  being  refused,  this  bill  was  filed.  *   ■ 

Afr.  Attorney- Genera/  and  Mr.  Price  for  the  plaintiff.  $"  wtf'^"^ 

Mr.  Ambler  and  others  for  the  defendant.  />iA^A»-4 

Lord  Chancellor,     As  you  shape  your  case,  ;^2,3oo  only  was    -       ^^^ 
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advanced,  and  there  was  an  exorbitant  bargain  for  the  ^2,Soo. 
Where  a  mortgage  is  to  be  redeemed  it  must  be  upon  payment  of  the 
principal,  interest,  and  costs. 

This  bill  is  brought  to  be  relieved  against  a  conveyance  of  the  12th 
of  June,  1773,  stating  the  interest  of  Gwynne   in   his  father's  estate, 
and  conveying  a  rent-charge  of  ;!{^3oo  per  annum,  and  also  against  a 
bond,  in  the  penalty  of  ;^i 0,000,  with  a  warrant  of  attorney  to  con- 
fess judgment,  for  carrying  that  agreement  into  execution,  on  the 
ground  of  gross  inequality,  and  as  being  entered  into  by  a  man  who 
had  an  estate-tail,  expectant  on  the  death  of  his  father  ;  and  it  takes 
in  a  great  many  fraudulent   and  oppressive  circumstances,  but  these 
are  not   proved.     Gwynne  made   the   offer  in  its  extent  to  Heaton, 
who  received  it  in  the  very  shape  in  which  it  was  offered.     This  ex- 
cludes every   suggestion  of  express  proof  of  deceit  by   Heaton,  in 
whom  no  confidence  was  placed,  nor  any  assumed  by  him.     There  is 
no  express  proof  of  Heaton's  laboring  Gwynne  to  obtain  a  better 
security  than  was  offered  to  him;  he  is  not  charged  with  misleading 
^^  ^^      his  judgment  or  tampering  with  his  poverty.     On  the  other  hand,. the 
Iji\l         terms  are  so  very  grossly  unequal  as  to  deserve  all  that  has  been  said 
jfi      to  be  necessary  to  the  setting  the  bargain  aside.     He  was  a  young 
ty^^    man  of  twenty-three,   married    contrary   to    the    inclination   of   the 
v*^*  father,  to  a  young  woman,  by  whom  he  has  children,  though  not  male 

liL        issue,  who  therefore  do  not  succeed  to  the  estate- tail.     The  father 
I  *^»       vvas  at  least  seventy-nine,  according  to  the  plaintiffs  evidence,  and 
•■^^^'^-     had  additional  signs  of  immediate  decay.     On  the  part  of  the  de- 
••  /         fendant  only  two  witnesses  have  been  read — one  says  his  health  was 
1^  f  better  than  his  spirits  ;  the  second,  a  servant,  who  had  lived  in  the 

^^  ^'        family  some  years  before,  remembered  his  master's  state  of  health  at 
k  "  that  time,  which  was  in  general  that  of  a  man  of  his  age  ;  he  returned 

'*'*^'  ft  /__into  the  service  the  beginning  of  the  month  in  which  this  transaction 
[/  _  '  A  began,  and  says  that  he  now  found  him  remarkably  changed  for  the 
:  ,.»  '^  worse,  and  that  he  was  obliged  to  have  a  servant  sleep  in  the  room. 
The  apprehension  of  dissolution  began  to  prevail  with  himself  and 
all  about  him.  This  situation  appears  to  be  perfectly  known  to 
-'  Heaton.     This  is  sufficient  to  support   those  witnesses,  who  say  that 

r"-^     one  or  two  years  purchase  was  the  full  value  of  his  life.     I   am  the 


y^'Cf^      fuller  in  stating  these  circumstances  because  the  agents  should  have 

f^^  Jjv-M  been   more  careful  in  procuring  evidence.     To  set  aside  a  convey- 

^    '1         ance  there  must  be  an  inequality  so  strong,  gross,  and  manifest,  that 

jit  must  be  impossible  to  state  it  to  a  man  of  common  sense  without 

j^      11  producing  an   exclamation   at  the  inequality  of  it.     The   principle, 

-.^^       /I  then,  is  loose  enough — looser  than  I  wish  to  be  established  in  a  court 

|(  of  justice.     But  to  reverse  the  principles  which  have  been  laid  down 
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by  successive  great  names  would  be  to  alter  the  rules  of  property.  In 
the  present  case  the  considerable  inequality  is  referable  to  cases 
already  determined.  There  is  an  extraordinary  anxiety  in  the  pre- 
amble of  the  deed,  to  state  the  circumstances,  so  as  to  take  it  out  of 
the  objections  in  former  cases;  this  is  a  strong  circumstance  to  show 
that  the  parties  thought  it  would  be  liable  to  be  set  aside.  The  rule 
therefore  must  be  attended  to.  It  is  said  a  bargain  cannot  be  sgt 
aside  upon  inadequacy  only.  If  parties  are  of  full  age,  treating  upon 
equal  terms  without  imposition,  and  there  is  an  inequality,  even  if  it 
is  a^gross  one,  the  court  in  general  has  not  set  it  aside.  The  nearest  cj^vA-c^j  « 
fnstance  which  I   recollect  of  the  court's  relieving  in  such  circum-  / 

stances  is  Sir  Thomas  Meers's  case.'  That  case  stands  alone  if  con- 
sidered as  bearing  analogy  to  the  present.  That  was  not  the  case  of 
of  an  expectant  heir  ;  but  between  persons  standing  indifferently — 
and  it  has  always  been   held  that  interest  upon  interest  was  uncon- 


<jJf€fU 


scionable.  It  has  also  bei-n  said  tliat  the  owners  of  reversionary  in- 
terests are  as  competent  to  dispose  of  them  as  the  owners  of  other  in- 
terests. In  the  modern  cases  thi^s  is  allowed,  with  the  qualification 
that  there  is  a  policy  in  justice,  protecting  the  person  who  has  the 
expectancy,  and  reducing  him  to  the  situation  of  an  infant,  against  s, 
the  effects  of  his  own  conduct.  The  court  avows  the  disability,  but  Cf^'^  * 
not  the  length  to  which  it  disables.'  It  is  very  difficult  to  state  the  si%ifi>^ 
analogy  between  our  law  and  the  Roman,  with  respect  to  the  protec-       ^.^  wJ^ 

tinn  ni  rhildren  in   the  lifetime  of  their  narenti;.      T.nrH  TTnrHwiVVp.    in        *  - 


c**5)< 


tion  of  children  in  the  lifetime  of  their  parents.     Lord  Hardwicke,  in 

the  case  before  him,  referred  to  the  senatus  consultum  Afacedomamim.* 

The  principle  is  recognized,  and   the  rule  laid  down  in  3  Williams,*      /^'tJXe' 

and  the  court  has  proceeded  upon  it  for  near  a  century.     The  prac-      CA-f^f 

tice  has  overturned  the  rule  upon  which   Nott  v.  Hill '  was  deter-     j/^,jiJvk* 


1$  HTVtfl 


mined.  The  heir  of  a  family  dealing  for  an  expentancy  in  that 
family  shall  be  distinguished  from  ordinary  cases,  and  an  unconscion- 
able bargain  made  with  him  shall  not  only  be  looked  upon  as  oppres- 
sive in  the  particular  instance,  and  therefore  avoided,  but  as  pernici-  \  j^^Ci^H 
ous  in  principle,  and  therefore  repressed.  This  must  be  taken  to  be  ^  P^^JL 
the  established  principle.  But  it  is  objected  that  here  the  son  had  '  | 
no  allowance.  That  circumstance  occurred  in  many  of  the  cases,  t  t  TA»^ 
Nott  V.  Hill  had  everything  in  its  favor  ;  the  father  was  corrupt,  it  ^  It.  ^ 
was  clear  of  fraud,  except  such   as  arises  from  inequality  only.     In    p  /» 

Barnardiston  7>.  Lingood,'  and   Chesterfield  v.  Janssen,  Lord  Hard-  4 

wicke  treats  inequality  as  a  mark  of  fraud.     Curvvyn  7'.  Milner  was  ^ '»>■>.»<»■< 
perfectly  free  from  fraud,  it  was  ^500  to  pay  ;^i,ooo  on  the  decease 

'  Cited  in  Forrester  40.  '  Lord  Ardglass  and  Pitt,  i  Vern.  239. 

'  See  dig.  14,  t.  6.  *  Cole  z'.  Gibbons,  3  Wms.  290. 

*  I  Vern.  167.  «2  Atk.  133. 
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of  either  of  tlie  parents  ;  he  paid  the  money,  and  afterward  brought 
his  bill,  and  was  relieved  on  the  same  ground  with  the  relief  against 
'Ij^^l^  vniarriage  brokage  bonds.     In  those  case  \  f-    -.^  i    r,   •  ''  i   ground  of 
^SLii*     [relief;  it  is  the  example  and  perni.ciou  ,      ,  li  is  cun- 

/,  tended  that  this  case  is  not  within  the  view.     1  think  no  man's  case 

f.  can  be  more   so  than   an  heir  expectant  or  an  estate-tail,  and  the 

jTij  t  father  in  possession  of  another  estate  ;  so  that  he  stood  fully  in  the 
|A  '  '  situation  which  has  served  as  an  example  of  unequal  dealing  in 
*-*  former  times.     It's  being  mere  subsistence,  he  having  no  allowance 

'^  '  from  his  father,  is  no  objection  :  that  was  the  situation  in  Nott  v. 
Hill  and  in  Twisleton  v.  Griffith,  and  is  therefore  no  bar  to  the  re- 
lief. It's  being  hawked  about  is  not  an  objection,  as  it  only  shows 
the  necessity  he  was  under.  The  main  evidence  relied  upon  by  the 
defendant  is  that  of  the  agent  who  transacted  the  business,  and  who 
knew  at  the  time  that  he  was  transacting  a  matter  of  some  legal 
danger.  The  deed  of  the  12th  of  June,  1773,  granting  the  rent-charge, 
recites  a  calculation  of  the  value  of  the  annuity,  at  seventeen 
years'  purchase  ;  that  Gwynne  was  desirous  to  sell,  and  had  caused 
it  to  be  advertised,  that  Heaton  applied  in  consequence  to  Gwynne 
and  his  agents,  who  proposed  to  secure  it  on  the  estate-tail,  and  there- 
fore in  consideration  of  ^5,100  he  bargained.  The  circumstances  of 
the  long  annuities  not  being  transferred  for  some  time  after  is  not  of 
great  weight,  as  the  security  was  good.  The  trustees  being  named  by 
the  advancer  of  the  money,  rather  shows  the  superiority  of  fortune, 
than  renders  it  insecure.  It  then  comes  to  this  :  that  Heaton,  the 
purchaser,  knowing  the  actual  state  of  the  lives  for  which  he  was  bar- 
gaining, the  inequality  which  that  introduced,  and  the  indigence  of 
■^  I  the  man  with  whom  he  was  contracting,  makes  a  bargain  with  him, 
^'  ^  which  appears  as  enormous  as  that  of  Nott  v.  Hill,  without  one  cir- 
cumstance to  cast  a  shade  over  the  case.  The  deeds  must^__be  set 
^  "aside.     Then  on  what  terms  must  it  be?     The  conveyance  must  re- 

- 1"        main  as  a  security  for  all  the  money  really  advanced,  and  this  must 
include   the   expense  of  the   securities.     The  insurance,  as  far  as  it 
goes  to  the  ^2,300,  must  certainly  be  taken  in  ;  and  I  am  inclined  to 
think  that  upon  the  contingency  must  also  be  allowed.    Interest  must 
be  computed   upon  what   he  has  so  paid,  from   the  time  of  payment. 
f"'^^    A  Then   this  reduces  it  to  the  case  of  a  mortgage,  which  includes  the 
jn^*''*^*  costs  of  working  out  the  redemption,  unless  the  conduct  of  the  mort- 
^■'^^    gagee  requires  a  difference.     It  was  so  done  in  the  case  before  Lord 
«^^      Cowper,  in  Williams  (Twisleton  v.  Griffith),  Lord  Chancellor  directed 
full  costs,  and  this  is  explained  liberal  costs.     But  there  are  circum- 
stances in  this  case  that  particularly  lead  me  into  this  determination, 
he    plaintiff   has  not,  in  the  bill,  put   this  case  upon  the   point  on 
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which  he  is  to  be  relieved.  It  appears  to  me,  that  he,  like  another 
mortgager,  should  pay  costs  of  the  redemption  ;  but  I  should  be  glad 
to  hear  if  the  plaintiff's  counsel  have  any  objection. 

Mr.  Attorney-General  cited  Lawley  v.   Hooper,'  and  Lord  Chan- 
cellor said  he  would  think  about  the  costs. 

Accordingly  on  the  28th  of  July,  at  Lincoln' s-Inn-Hall,  Lord 
Chancellor  said,  the  money  really  advanced  must  be  paid  with  inter- 
est, together  with  the  expenses  of  the  deeds,  and  insurance,  and  the 
costs  of  taking  the  account  must  be  added,  for  that  must  be  in  every 
case  ;  although  it  seems  very  hard,  where  a  contract  is  set  aside  upon 
an  equitable  ground,  that  still  the  contract  should  remain  a  security  VWjJu*  /7 
for  all   the  costs  generally,  and  which  have  been  occasioned  by  the  j^ 

defendant's  putting  the  plaintiff  to  the  necessity  of  filing  a  bill,  and  by        'Ti 
his  defending  a  contract  which  ought  not  to  stand  ;  but  the  defend- 
ant to  have  no  other  costs.  ^  ,p  ,-• 

SUMMERS  V.  GRIFFITHS,  ^^"-'t^   '  ^   i  T^^*^  ♦^^^ 

In  Chancery,  before  Lord  Romilly,  November  10,  1866.   i^*,^^%ji/C^ 

\^Reported  in  35  Beavan  27.]  %  0.    VjK*^ 

By  deed,  dated   the   18th   of  July,   1853,   Maj7_Lloyd  (since  de- f\ 
ceased57iri  consideration  of  ;^4o,  conveyed  a  tithe  rent  charge  of  ^8  C  ^**^'  ^ 
per  annum,  issuing  ouT^r~a'~Tarm   called  Colston,  to  the  defendant,    %^  •»  ^ 
VVilliam  Griffiths,  "  his  heirs"  and  assigns."  r     *^-  j 

Mary  Lloyd,  an  ot3  illfterate  widow,  was  then  in  her  eighty-ninth  ^  ^^ 
year, "but  in  possession  of   all  her  faculties,  and  she   kept  a  public  ^*'\?|/ \ 
house  in  Fishguard.     One  witness  represented  her  as  being  very  cor-  **«<.^^^'*C  »f 
rect  in  business  "and  very  much  alive  to  her  own  interests  in  money  -^^l  «Nfty  ( 
matters.     She  was  a  very  intelligent  and   clear-headed  woman,  and,  (^  1U»0'\  < 
having  regard   to  her  advanced  age,  sharp  and  active,  both  in  mind>y.^''iiCw;  ft 
and  body."     She  had  no  professional  advice  on  the  occasion,  and  the  J-^^^^i 
deed  was  prepared  by  the  defendant's  solicitors.     The  value  of  the 
fee-simple  of  this  tithe  rent  charge  (if  a  good  title  were  shown  to  jt)^).*^-  c-4 
was  admitted  to  be  twenty  years'  purchase,  or  ;^i6o.  ^^^  /^^ 

Mary  Lloyd  died  in   May,  1862,  having  left  her  property  to  her    j.         ■«► 
son  William   for  life,  with  remainder  to  his  children.     He  became    n.'"***' 
bankrupt  in  1863,  and  the  plaintiff  was  his  assignee.  LfW  w*»l 

The  plaintiff  instituted   this   suit  in  March,  1864,  against  William   .^^.J,^ 
Griffiths  and  the  son's  children  to  have  the  deed  of  1853  set  aside  on    ^^^^^^f-i^ 
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the  ground  of  fraud.  The  bill  proceeded  on  tlie  ground  that  Mary- 
Lloyd  intended  to  sell  the  rent  charge  during  her  life  only,  while  the 
conveyance  was  of  the  inheritance,  but  it  also  alleged  that  the  con- 
sideration was  inadequate. 

The  account  of  the  transaction  given  by  the  defendant  Griffiths  in 
his  answer  was  as  follows:  "Prior  to  the  month  of  June,  1853,  Mary 
Lloyd  had  repeatedly  offered  to  sell  to  me,  and,  as  I  believe,  to  sev- 
eral other  persons  the  rent  charge;  but  I  had  invariably  declined  her 
offer,  for  I  was  under  the  impression  that  tithe  rent  charges  belonged 
to  the  church,  and  therefore  that  it  was  not  in  her  power  to  dispose  of 
the  tithe  rent  charge,  although  I  afterward  came  to  understand 
that  lay  people  could  hold  such  property.  On  or  about  the  23d  day 
of  June,  1853,  Mary  Lloyd  called  at  my  house  and  strongly  urged  me 
to  purchase  the  tithe  rent  charge,  saying  in  the  Welsh  language  :  '  I 
am  pressed  for  money;  take  mercy  on  me,  and  let  me  pay  my  debts.' 
I  inquired  of  her  why  she  did  not  go  to  some  person  who  knew  more 
about  such  property.-'  To  which  she  replied  that  she  had  done  so, 
but  that,  not  having  the  conveyance  to  her  husband,  she  could  not 
show  any  title  to  the  rent  charge,  and  that  therefore  no  one  would 
purchase  it  of  her.  I  remarked  to  her  that  if  she  had  no  title  perhaps 
her  husband  had  none  ;  but  she  stated  that  the  farm  on  which  the 
tithes  were  charged  was  her  own,  and  that  she  had  never  paid  tithe 
to  any  one  since  the  death  of  her  husband,  and  that  if  I  would  give 
her  ^40  and  put  her  to  no  expense  about  the  title,  she  would  sign 
any  deed  I  liked  making  over  to  me  all  her  interest,  whatever  it  might 
be,  in  the  tithes.  On  the  assurance  of  Mary  Lloyd  that  she  had  paid 
no  tithe  in  respect  of  the  said  lands,  I  concluded  that  she  must  have 
some  sort  of  right  or  title  to  the  rent  charge,  either  as  owner  or  lessee, 
and  as  I  was  willing  to  oblige  Mary  Lloyd,  and  the  amount  of  the 
risk,  in  case  the  title  should  prove  bad,  was  not  great,  I  accepted  the 
offer  of  Mary  Lloyd,  and  agreed  to  purchase  the  rent  charge  for;z^40 
without  further  inquiry  as  to  the  title,  and  to  pay  all  expenses 
attending  the  conveyance." 

On  his  cross-examination  the  defendant  Griffiths  stated  as  follows: 
"VV^hen  she  came  to  me  in  1853  to  ask  me  to  buy  the  tithes,  she 
begged  and  craved  of  me  to  take  mercy  upon  her;  this  she  said  in 
Welsh.  I  said  to  her  that  I  thought  it  was  a  spiritual  thing  and  be- 
longed to  the  church  and  that  she  had  no  right  to  sell  that.  'Yes, 
she  said,  T  have  a  right  to  sell  it.'  She  said  she  had  it  after  her  hus- 
band's death.  She  showed  me  her  husband's  will;  I  read  the  will, 
and  I  then  said  I  would  give  her  what  she  asked  for  it,  ;!^40.  I 
said,  '  Why  do  not  you  offer  it  to  some  one  else  ? '  She  said,  I 
have  no   deeds,   and  they  are  afraid  of  the  title  to  it.'     She  never 
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asked  more  than  ^^40  for  it,  and  had,  over  and  over  again,  offered  it 
to  me  for  that  sum  before  I  bought  it." 

A  copy  of  the  will  of  Mary  Lloyd's  husband  was  given  to  Mr.  Grif- 
fiths, and  it  was  recited  in  tlie  conveyance  to  him.  This  will  was 
dated  in  1819,  and  thereby  he  devised  the  tithes  of  Colston  to  Mary 
Lloyd,  "her  heirs  and  assigns  forever."  Mary  Lloyd's  husband  had 
died  in  1823,  and  the  will  had  been  proved  in  1824;  this  also  was 
recited  in  the  conveyance. 

Mr.  Sehiiyn  and  Mr.  Speed  for  the  plaintiff. 

Mr.  Robinson  for  defendant  in  the  same  interest. 

Mr.  Oivcn  for  trustees. 

Mr.  Jessel  and  Mr.  Bevir  for  the  defendant  Griffiths. 

The  Master  of  the  Rolls,  without  calling  for  a  reply,  said  : 

I  am  of  the  opinion  that  the  plaintiff  is  entitled  to  a  decree. 

The  state  of  the  case,  as  put  by  the  defendant  himself,  is,  that  an 
old  woman  of  the  age  of  eighty-nine,  in  distress  for  money,  and  hav- 
ing a  doubt  about  the  title  to  the  property,  comes  to  him  and  asks 
to  buy  it  at  one-fourth  or  one-fifth  of  its  value,  and  that  she,  having 
no  species  of  legal  assistance  of  any  sort,  makes  that  offer  to  him. 
He  assents  and  buys  it  at  that  amount,  having  at  the  time  in  his  hands 
the  title  to  her  property,  and  knowing  or  having  the  means  of  know- 
ing exactly  what  her  title  was,  aad  having  told  her  at  first  that  she 
could  make  no  title  to  it,  or  that  if  she  was  entitled  to  it  her  husband 
probably  was  not,  he  having  the  deed  probably  showing  how  long 
the  husband  had  had  the  property,  and  that  she  had  then  had  thirty 
years'  uninterrupted  possession  of  the  rent  charge.  Thereupon  he 
buys  the  property  for  one-fourth  its  value.  This  is  the  most  favorable 
mode  of  stating  the  case,  and  I  am  then  asked  to  say  that  if  the  matter 
were  fresh,  this  is  a  transaction  which  can  be  supported,  and  the  only 
reason  urged  why  it  can  be  supported  is  that  the  bill  charges  fraud. 
No  person,  I  think,  has  been  more  strict  than  I  have  in  endeavoring 
to  repress  the  improper  uses  of  the  word  "  fraud  "  in  regard  to  trans- 
actions which  are  neither  of  an  improper  nor  of  an  immoral  charac- 
ter— I  mean  immoral  in  the  sense  of  taking  advantage  of  a  person 
who  does  not  know  what  the  value  of  his  property  is.  I  do  not  un- 
derstand the  distinction  on  the  subject  taken  in  the  case  of  Harrison 
V.  Guest.  There  appear  to  me  to  be  distinct  fraud  in  this  case,  and 
on  that  ground  I  am  of  opinion  that  the  plaintiff  is  entitled  to  recover. 

It  is  true  the  plaintiff  has  put  forward  another  case  on  the  bill, 
which  is  that  Mary  Lloyd  intended  to  sell  her  life  interest  only,  and 
there  is  some  ground  for  that  suggestion  on  the  evidence;  but  here  is 
this  man  who  knows  everything  about  the  title,  and  who  admits  (in 
the  state  of  circumstances  I  have  mentioned)  that  he  allowed  this  old 
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woman  to  sell  the  property  to  him  for  oin'  roiirlh  its  value,  she  be- 
lieving ttiere  was  a  defect  of  title.  If  ih.M  Ic  ivt  IimikI  I  am  at  a  loss 
to  know  what  the  meaning  of  the  wnid  "  iiind  "  i^  in  the  jnoper  and 
legal  sense  of  the  worth  If  a  persf)ii  coiiu-s  lo  nic  ami  oilers  to  sell  to 
me  a  property  which  1  know  to  be  of  five  times  the  value  he  offers  it 
for,  he  being  ignorant  of  his  rights  and  in  the  belief  that  he  cannot 
make  out  a  title,  while  I  know  that  he  can,  and  I  conceal  that  knowl- 
edge from  him,  is  not  that  a  sitppressio  veri,  which  is  one  of  the  ele- 
ments which  constitute  a  fraud  ? 

I  am  of  opinion  that  the  plaintiff  in  this  case  is  entitled  to  a  decree 
to  set  this  deed  aside,  on  payment  to  the  defendant  of  the  principal 
sum  and  interest  after  deducting  the  tithes  he  has  received.  The 
plaintiff  must  pay  the  costs  of  the  other  defendants,  because,  in  my 
opinion,  they  ought  all  to  have  joined  as  co-plaintiffs. 

There  is  this  also  to  be  observed  with  respect  to  the  question  of 
time,  that  ten  years  have  elapsed,  and  this  old  lady  took  no  steps  in 
her  lifetime.  She  died  in  1862,  and  neither  the  son  nor  his  assignee 
took  any  steps  until  March,  1864,  when  the  bill  was  filed.  But  then 
I  observe  that  there  are  persons  who  are  interested  in  remainder, 
some  of  whom  are  infants  and  cannot  be  bound  by  that  lapse  of  time, 
though  it  is  absolutely  necessary  that  there  should  be  some  limit  to 
these  cases. 

It  is  true,  as  Mr.  Jessel  says,  that  mere  inadequacy  of  value  is  not 
a  suSicient  ground  for  setting  aside  a  transaction,  ^iif  "KowTar  "is 
that  to  go  ?  Is  there  to  be  no  such  inadequacy  of  value  as  can 
amount  to  evidence  of  fraud  .'*  Lord  Thurlow  said  that  to  set  aside  a 
conveyance  there  must  be  an  inequality  so  strong,  gross,  and  manifest 
that  it  must  be  impossible  to  state  it  to  a  man  of  common  sense  with- 
out producing  an  exclamation  at  the  inequality  of  it.'  Tried  by  this 
test,  I  am  satisfied  that  mostjmen  of  common  sensewould  exclaim  at 
the  inequality,  when  they  found  that  an  old  woman  of  eighty-nine  had 
soT3"properly  for  one-fourth  of  its  value  because  she  was  in  distress, 
and  that  without  any  legal  assistance  and  without  any  person  letting 
her  know  that  she  could  make  out  a  good  title  and  obtain  four  or  five 
times  that  amount. 


"^Hlf 


GRAFFAM  and  Another  v.  BURGESS. 

In  the  Supreme  Court  of  the  United  States,  March    i,   1886. 
[Reported  in  117  United  stales  Reports  180] 

This  was  a  bill  to  redeem  from  a  sale  of  real  estate  in  Massachusetts 
under  an  execution  issued  from  one  of  the  State  courts.     The  suit  was 
'  Gwynne  v.  Heaton,  i  Bro.  C.  C.  9. 
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commenced  after  the  expiration  of  the  period  allowed  by  the  statutes 
of  that  State  for  redeeming  from  such  a  sale.  The  facts  which  make 
the  case  are  stated  in  the  opinion  of  the  court. 

Mr.  A.  A.  Ranney  for  appellants. 

Mr.  John  Lowell  for  appellee. 

Mr.  Justice  Bradley  delivered  the  opinion  of  the  court. 

This  was  a  bill  in  equity  filed  on  the  loth  of  July,  1880,  by  Christine 
J.  Burgess,  the  appellee,  against  Peter  Graffam,  Samuel  M.  Fairfield, 
Edward  B.  Newhall  and  others,  to  compel  Graffam  to  deliver  up  to  her 
certain  lands  and  premises  unlawfully  held  by  him  (as  alleged),  and  for 
other  and  further  relief. 

The  bill  alleged  that  the  complainant  had  for  many  years  been  the 
owner  in  fee  simple  of  the  premises  in  question,  a  house  and  lot  in  the 
town  of  Melrose,  Middlesex  County,  Massachusetts,  unincumbered  and 
worth  at  least  $10,000  ;  that  complainant  generally  occupied  the  prop- 
erty as  a  summer  residence,  and  when  not  occupying  it  herself  rented 
it  out  to  tenants,  with  the  furniture  therein  ;  and  that  her  general  resi- 
dence was  with  her  husband  in  Providence,  Rhode  Island.  It  was 
further  alleged  that  in  the  fall  of  1877  the  complainant  had  some  mason 
work  done  by  Peter  Graffam,  one  of  the  defendants,  the  bill  for  which 
was  $23  ;  that  the  complainant  objected  to  paying  the  bill  on  the 
ground  that  the  work  was  badly  done;  that  in  January,  1879,  Craflfatrj 
employed  Samuel  M.  Fairfield,  an  attorney,  one  of  the  defendants,  to 
sue  the  comi^lainant  for  this  bill  by  attachment  in  the  Middlesex  Dis- 
trict Court,  and  that  on  the  loth  of  March,  1879,  he  recovered  judg- 
ment against  her  for  $28.95  damages  and  $16.15  costs;  that  execution 
was  issued  on  this  judgment,  and  the  whole  property  was  sold  by  the 
sheriff  at  his  office  in  Maiden,  on  the  17th  of  May,  1879,  ^"<^  ^'''^•t 
Graffam  became  the  purchaser  for  $73.10,  and  the  sheriff  gave  him  a 
deed  ;  that  in  January,  1879,  Edward  B.  Newhall,  a  real  estate  agent, 
pretending  to  have  a  claim  of  $30  against  the  complainant  for  services, 
employed  Fairfield  to  sue  the  same,  and  an  attachment  was  issued  and 
judgment  recovered  on  the  same  loth  of  March,  1879,  ^"*^  execution 
issued  and  levied  on  the  interest  of  complainant  remaining  in  the  prem- 
ises after  the  sale  to  Graffam,  and  that  a  sale  was  made  of  said  interest  to 
Newhall  on  the  x3th  of  August,  1879,  f"""  $81.21,  and  a  deed  was  given 
to  him  by  the  sheriff  accordingly.  The  complainant  alleges  that  neither 
of  these  claims  was  valid  against  her,  and  that  the  parties  knew  it ;  that 
when  the  levies  and  sales  were  made  the  complainant  had  $3,000  worth 
of  furniture  and  personal  property  in  the  house  entirely  unincumbered, 
and  had  a  well-known  agent  in  the  neighborhood  and  a  tenant  in  the 
house  until  June  i,  1879,  after  which  she  occupied  it  herself  until  the 
fall;  that  she  also  had  an  attorney  in  Massachusetts  known  to  the  de- 
83 
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fciukints  but  that  no  notice  of  such  sale  was  ever  communicated  to 
her  her  attorney,  agent,  or  tenant ;  that  in  1880,  from  and  after  the  ist 
of  May,  the  complainant  expended  $1,200  in  repairs  to  the  house  and 
grounds  ;  that  Graffam  and  the  other  defendants  meanwhile  conspired 
together  to  keep  her  in  ignorance  of  the  sale  until  the  year  allowed  by 
the  statutes  of  Massachusetts  for  redeeming  the  property  had  ex|)ired ; 
that  in  pursuance  of  this  scheme  Graffam  bought  out  Newhall,  who,  by 
his  subsequent  purchase,  had  a  right  to  redeem  the  property  from  the 
sale  to  Graffam  ;  that  the  year  for  redemption  having  expired  on  the 
17th  of  May,  1880,  on  the  22d  of  June  thereafter  Graffam,  l*\airfield, 
and  others,  during  the  temporary  absence  of  the  complainant  from  the 
house,  seized  their  opportunity,  entered  upon  the  premises,  broke  into 
the  house  and  took  possession  of  it  in  behalf  of  Graffam,  removed  all 
the  furniture  and  other  personal  properly,  including  the  wearing  ai)i)arel 
of  complainant,  of  her  husband  and  servant,  took  possession  of  her 
private  correspondence  and  papers  and  the  sum  of  $170  in  money,  and 
still  held  possession  of  all  of  said  property  at  the  time  of  filing  the  bill ; 
that  complainant,  on  being  informed  of  this  proceeding,  immediately 
caused  an  investigation  to  be  made,  and  for  the  first  time  learned  of  the 
sales  made  under  the  executions;  that  she  thereupon  entered  into 
negotiation  with  Graffam  to  try  to  get  a  settlement,  and  offered  to  pay 
him  all  that  the  property  had  been  sold  for  and  such  reasonable  costs 
and  charges  as  he  had  sustained,  but  that  he  refused  any  arrangement 
unless  she  would  pay  him  $t,  100,  which  he  claimed  was  due  him  by 
reason  of  the  large  sums  he  had  expended  to  employ  counsel  and  men  to 
watch  and  advise  him  of  the  complainant's  absence,  so  that  he  could  take 
possession.  The  bill  states  that  Graffam  still  had  keepers  in  possession 
of  the  house  who  were  injuring  it  by  their  wanton  conduct,  and  that  the 
complainant  was  informed  that  Graffam  intended  to  sell  the  property, 
and  was  soliciting  offers  for  it.  An  answer  under  oath  was  waived. 
On  the  1 6th  of  June,  1880,  an  amendment  to  the  bill  was  filed  alleging 
that  Graffam,  to  carry  out  his  fraud,  had  conveyed  the  property  to  one 
Herbert  F.  Doble  for  the  nominal  consideration  of  $5,000,  and  stated 
several  circumstances  to  show  that  it  was  not  a  bo?ia  fide  transaction. 
The  deed  was  dated  before  the  filing  of  the  bill,  but  it  was  charged  that 
it  was  not  executed  till  afterward,  and  that  the  date  was  a  false  one. 
Doble  was  made  a  party. 

The  defendants  severally  answered,  but  as  the  answers  were  not  re- 
quired to  be  under  oath,  it  is  unnecessary  to  recite  them.  The  parties 
went  into  proofs,  and  the  cause  was  heard  before  the  court  below, 
which,  in  January,  1882,  announced  its  opinion  that  the  case  was  one 
for  redemption,  but  not  for  entire  annulment  of  proceedings  and  uncon- 
ditional surrender  of  the  property  on  account  of  fraud ;   therefore,  dis- 
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missing  the  bill  against  all  the  defendants  except  Graffain  and  Doble, 
the  court  gave  the  complainant  leave  to  amend  her  biil  on  payment  to 
the  defendants  of  costs  and  reasonable  counsel  fees.  The  complainant 
amended  her  bill  accordingly  by  adding  an  offer  to  pay  into  court  the 
amount  of  the  two  judgments  recovered  against  her  by  Graffam  and 
Newhall,  with  interest,  and  praying  for  permission  to  redeem  the  prop- 
erty, and  that  Graffam  and  Doble  might  be  required  to  account  for 
rents  and  profits,  and  to  reconvey  to  her.  This  amendment  was  first 
objected  to  and  then  demurred  to,  but  objections  and  demurrer  being 
overruled  the  defendants  filed  an  answer  setting  up  that  the  application 
to  redeem  came  too  late,  and  that  no  sufficient  offer  was  made  to  entitle 
complainant  to  redeem  ;  that  defendants  were  entitled  to  $2,000  for 
expenses,  etc.  The  complainant  paid  into  court  the  defendants'  costs, 
$215.45,  a  counsel  fee  of  $150  allowed  by  the  court,  and  $181  24, 
the  amount  of  the  two  judgments  and  sales  under  the  same,  with 
interest. 

Thereupon  the  court  made  a  decree  dated  April  21,  1882,  whereby, 
after  reciting  the  payment  of  the  money  into  court  by  the  complainant, 
and  that  the  defendants,  Graffam  and  Doble,  had  collected  certain  rents 
and  made  certain  payments,  and  had  made  charges  for  services  and  for 
the  custody  and  care  of  the  premises,  and  that  these  accounts  and  items 
had  been  submitted  directly  to  the  court  without  reference  to  a  master, 
and  the  court  having  found  and  declared  that  the  defendants,  Graffam 
and  Doble,  were  sufficiently  paid  by  the  rents  received  by  them  for  all 
said  charges  and  expenses,  it  was  then  decreed  as  follows,  namely,  ''  that 
the  complainant  is  entitled  to  redeem  the  premises  without  further  pay- 
ments for  such  redemption ;  that  the  said  defendants,  Graffam  and 
Doble,  are  entitled  to  receive  the  sums  already  paid  into  court  for  their 
benefit  and  to  retain  the  rents  received  by  them ;  and  that  the  said 
defendants,  Graffam  and  Doble,  make  conveyance  of  the  real  estate 
described  in  the  bill  to  the  complainant,  free  from  all  incumbrances 
made  or  suffered  by  or  through  them."  It  was  also  referred  to  a  master 
to  determine  the  form  of  conveyance  to  be  made  pursuant  to  the  de- 
cree, to  receive  said  conveyance  duly  executed,  and  to  deliver  the  same 
to  the  complainant  and  report  proceedings.  The  master  reported  the 
form  of  a  deed,  which  was  approved,  and  the  defendants  were  ordered 
to  execute  it.  From  this  decree  the  defendants,  Gratfam  and  Doble, 
have  appealed. 

We  do  not  propose  to  review  the  evidence  in  the  case  in  detail.  We 
have  carefully  examined  it  and  find  the  principal  allegations  of  the  bill 
to  be  true,  and  are  convinced  that  whilst  the  complainant  was  apprised 
of  the  suits  of  Graffam  and  Newhall,  instituted  against  her  by  attach- 
ment in  her  absence   in  January,  1879,  ^""^  employed  counsel  to  de- 
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fcntl  them,  yet  that  she  was  totally  ignorant  of  the  issue  of  executions 
on  the  judgments  in  those  cases,  and  of  the  sale  of  her  property  under 
the  same,  and  of  the  legal  rights  which  Graffam  acquired  or  might  ac- 
quire by  the  ]a|)se  of  a  year's  time  after  the  sale.  We  are  satisfied  that 
she  was  unconscious  of  the  position  in  which  her  property  stood,  and 
that  Graffam  knew  that  she  was  unconscious  of  it  and  endeavored  to 
keep  her  so,  and  took  an  inequitable  advantage  of  her  ignorance  to  get 
possession  of  her  property,  and  to  get  her  in  his  power.  Even  if  it  be 
true,  as  the  court  below  supposed,  that  the  evidence  was  insufficient  to 
make  out  a  case  of  conspiracy  and  fraud  that  would  sustain  a  decree 
for  unconditional  delivery  of  the  property  as  originally  prayed,  we  think 
it  is  abundantly  sufficient  to  justify  the  decree  which  the  court  below 
did  make,  allowing  the  complainant  to  redeem  upon  payment  of  debt, 
interest,  costs,  and  counsel  fees.  In  our  judgment  of  the  case  the  de- 
fendants ought  to  be  well  satisfied  with  this  disposition  of  this  case. 

It  is  a  principle  of  law,  as  well  as  of  natural  justice,  that  greater  con- 
sideration and  care  are  due  to  persons  known  to  be  unable  to  take  care 
of  themselves  than  to  those  wlio  are  fully  able  to  do  so.  The  driver  of 
a  team,  seeing  a  child  or  a  woman  or  a  person  of  known  feeble  intellect 
in  the  street,  is  bound  to  exercise  greater  care  and  diligence  to  avoid 
doing  them  harm  than  would  be  obligatory  if  it  was  a  grown  and  capa- 
ble man.  In  dealing  with  a  man  whose  rights  without  his  knowledge, 
but  wliich  by  due  diligence  he  might  know,  are  passing  away  by  lai)se 
of  time  into  another's  hands,  the  latter  may  perhaps  justify  himself  in 
the  eye  of  the  law  (though  not  in  conscience)  in  preserving  a  wary  and 
crafty  silence,  so  as  to  put  his  victim  off  his  guard  and  bring  him  into 
his  own  power,  whilst  he  would  be  perfectly  inexcusable  in  taking  such 
advantage  of  a  woman  unskilled  in  business,  and  unused  to  the  strata- 
gems which  are  sometimes  resorted  to  by  unscrupulous  persons. 

In  view  of  this  just  standard  of  human  action,  which  a  court  of  equity 
always  recognizes,  the  conduct  of  the  defendant  Graflam  appears  in  a 
very  unenviable  light. 

What  is  this  scheme  which  has  been  carried  out,  and  is  now  sought 
to  be  sustained  in  this  court  ?  Nothing  more  nor  less  than  to  get  and 
keep  possession  of  the  comiilainant's  property,  worth  $10,000,  to  satisfy 
a  paltry  claim  of  less  than  $200  ;  and  this  has  been  accomplished  by 
keeping  from  her  all  knowledge  of  the  device,  lulling  her  into  security 
until  the  year  for  redemption  passed  by,  having  her  operations  watched 
and  her  footsteps  dogged,  and  clandestinely  seizing  possession  in  her 
temporary  absence. 

It  is  insisted  that  the  proceedings  were  all  conducted  according  to  the 
forms  of  law.  Very  likely.  Some  of  the  most  atrocious  frauds  are 
committed  in  that  way.     Indeed,  the  greater  the   fraud  intended,  the 
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more  particular  the  parties  to  it  often  are  to  proceed  according  to  the 
strictest  forms  of  law. 

Considering  the  amount  of  the  stake  to  be  won,  and  the  overwhelm- 
ing injury  to  be  inflicted  upon  an  unsuspecting  woman,  it  is  difficult  to 
regard  with  equanimity  the  proceedings  of  the  defendant  as  the  year  of 
redemption  drew  to  its  close,  and  after  it  had  terminated.  The  fact  is 
virtually  admitted  that  he  kept  up  a  regular  corps  of  spies  to  watch  her 
movements  whilst  she  was  laying  out  hundreds  of  dollars  in  repairs  on 
the  property,  in  order  to  find  a  favorable  moment  when  she  was  absent 
to  take  possession  of  her  home ;  and  that  he  seized  such  a  moment  and 
did  take  possession,  and  removed  all  her  furniture  and  chattels,  even  to 
her  clothing  and  private  papers,  and  virtually  turned  her  into  the  streets. 
These  admitted  facts  are  enough  of  themselves  to  show  the  animus  and 
intent  of  the  defendant.  No  man  with  an  honest  purpose  could  have 
done  this,  whatever  aggravation  he  may  have  had  relating  to  the  pay- 
ment of  his  claim.  There  were  other  methods  to  which  he  could  and 
would  have  resorted.  A  piano  or  a  mirror  would  probably  have  satis- 
fied his  whole  claim. 

The  pretense  that  before  striking  the  blow  he  gave  the  complainant 
warning,  by  calling  upon  her  and  telling  her  that  he  had  bought  the 
premises  and  that  she  must  settle  the  case,  does  not  palliate  the  defend- 
ant's conduct,  or  change  its  bearing  on  the  case.  It  was  evidently 
done,  not  for  the  purpose  of  getting  his  money,  or  getting  an  arrange- 
ment, but  to  give  a  better  coloring  to  his  proceedings.  We  only  have 
his  story  as  to  what  he  said.  The  instructions  of  his  lawyer  were  ''  to 
ask  her  for  a  settlement  of  the  claims  which  he  held,  and  to  tell  her 
that  unless  they  were  paid  inmiediately  he  would  have  to  take  it  out  of 
her  property."  This  is  probably  what  he  said,  and  it  was  well  calculated 
to  mislead  the  complainant  as  to  her  real  position  and  the  defendant's 
intentions  and  power.  She  would  not  understand  from  what  he  said 
that  her  property  was  in  any  immediate  peril.  Why  did  he  not  tell  her 
that  the  property  was  sold  at  sheriffs  sale,  and  that  the  time  for  redeem- 
ing it  was  about  expiring,  and  that  if  it  expired  he  could  retain  the 
whole  property  forever  ?  He  evidently  did  not  wish  it  redeemed,  for 
then  she  would  only  have  had  to  pay  the  debts,  or  the  amounts  bid. 
He  wanted  to  get  her  into  his  power.  He  was  willing  to  let  her  go  on 
and  spend  some  few  more  hundreds  of  dollars  in  repairs.  These  were 
certainly  all,  or  mostly,  made  after  the  17th  of  May.  Standing  by  and 
seeing  her  doing  this,  and  letting  her  go  on  without  informing  her  of  her 
position  and  of  his  rights,  considering  the  character  of  the  respective 
parties,  was  itself  a  fraud. 

Mr.  Brown,  the  complainant's  counsel,  having  called  upon  Fairfield, 
as  Graffam's  attorney,  after  the  seizure  of  the  premises,  to  ascertain 
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what  arrangement  could  be  made,  testifies  that  the  latter  demanded  for 
his  client  $750  and  a  full  discharge  of  all  liability  on  account  of  the 
removal  of  the  personal  property,  and  that  one  reason  assigned  by  him 
for  demanding  such  a  large  amount  was  that  Graffam  had  spent  a  great 
deal  of  his  time  in  watching  the  property,  and  should  be  paid  liberally. 
The  witness  continued,  "  I  asked  him  what  was  the  occasion  of  watching 
the  property.  He  said  they  watched  the  property  to  see  what  Mrs.  Bur- 
gess was  doing  with  it  until  the  year  expired,  and  that  since  that  he  had 
employed  men  to  watch  the  property  in  order  to  ascertain  when  Mrs. 
Burgess  was  away,  so  that  they  could  get  in  and  take  possession.  He 
said  that  arrangement  continued  until  the  22dof  June,  when  he  received 
a  dispatch  at  his  office  in  Boston  stating  that  Mrs.  Burgess  was  away  ; 
that  then  he  took  some  person  with  him  from  Boston  as  a  keeper,  went 
to  Melrose  on  the  next  train,  and  assisted  in  opening  one  of  the  back 
windows  of  the  house,  and  went  in  and  took  out  the  property.  I  said 
to  him,  '  What  was  the  need  of  your  watching  the  property  ?  Did  you 
not  understand  that  before  the  year  had  expired  from  the  date  of  the 
sale  on  the  execution  of  Peter  Graffam  against  Mrs.  Burgess,  Edward 
B.  Newhall,  the  purchaser  of  the  right  of  redemption  under  the  subse- 
quent sale  on  his  execution,  was  bound  to  come  in  and  redeem  from 
the  sale  to  Peter  Graffam  or  lose  his  debt?  '  To  which  he  replied  that 
he  understood  that  very  well ;  that  he  advised  his  client  Peter  Graffam 
to  purchase  the  Newhall  title  by  sheriffs  sale  and  wait  until  the  expira- 
tion of  the  year  from  the  sale  to  Newhall  before  the  matter  was  stirred 
up,  and  he  added — I  give  his  language  almost  vei-batim — *  Mr.  Brown, 
we  have  had  trouble  enough  with  this  woman,  and  we  never  intended 
that  she  should  redeem  this  property  if  we  could  help  it.'  He  repeated 
that  when  they  went  into  this  matter  thay  intended  to  clean  her  out.'  " 

Fairfield  denies  these  expressions,  it  is  true  ;  but  they  are  so  con- 
sonant with  what  actually  took  place,  that  we  may  suppose  that  he  did 
not  recollect  precisely  what  he  did  say.  Brown  says  that  he  caused  the 
conversation  to  be  taken  down  in  shorthand  as  soon  as  he  returned  to 
his  own  office.  It  is  true  that  Fairfield's  declarations  ought  not  to  be 
used  against  Graffam,  except  when  made  by  him  in  the  course  of  his 
business  as  Graffam's  attorney.  It  is  in  this  point  of  view  that  they 
have  been  noticed. 

The  testimony  of  Conant,  the  complainant's  agent,  is  significant 
in  this  connection.  He  was  in  Melrose  when  the  defendant  was  remov- 
ing the  personal  property.  He  went  to  the  house  to  see  what  was  the 
matter.  He  knew  the  teamster  and  the  man  who  was  loading  the 
wagon.  He  says  :  "  I  asked  the  cause  of  all  this  trouble.  I  conversed 
mostly  with  a  black-haired  man,  who  appeared  to  be  the  keeper  in 
charge ;    he  told  me  it   was   about  a  mason's  bill.     I  asked  him  the 
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amount,  and  also  asked  him  for  time  to  telegraph  to  Mrs.  Burgess,  and 
I  would  see  that  the  bill  was  paid  within  ten  minutes.  He  said,  '  No, 
she  had  had  time  enough.'  This  was  between  eight  and  nine  o'clock 
at  night.     I  stayed  there  about  an  hour." 

In  any  light  in  which  Graffam's  conduct  may  be  viewed  it  is  clear 
that  he  did  not  pursue  an  open,  straightforward  course.  As  we  view 
the  proofs,  he  evidently  conceived  the  design  of  getting  the  complain- 
ant's property  for  a  mere  nominal  consideration,  or  else  of  getting  her 
into  his  power  so  as  to  compel  her  to  comply  with  any  exorbitant 
demands  he  might  choose  to  make.  He  knew  she  was  ignorant  of 
the  sale,  and  of  the  position  in  which  the  sale  placed  her.  He  stood 
by  and  saw  her  expending  large  sums  of  money  on  the  property  in  total 
unconsciousness  of  his  proceedings,  and  of  the  means  of  injuring  her 
which  he  held  in  his  hands.  Instead  of  undeceiving  her  he  gave  her  a 
mere  perfunctory  notice,  that  if  she  did  not  settle  the  claims  which  he 
held  he  would  have  to  take  it  out  of  her  property,  and  pursued  just  such 
a  course  as  was  calculated  to  lull  instead  of  exciting  any  suspicions  of 
the  real  danger  in  which  she  stood,  all  the  time  purposing  to  take  pos- 
session of  the  property  for  his  own  use  as  soon  as  her  back  was  turned, 
and  keeping  spies  to  watch  her  proceedings,  and  to  find  a  favorable 
opportunity  of  clandestinely  slipping  into  the  premises  in  her  absence. 
If  this  is  not  fraud,  we  should  have  great  difficulty  in  defining  what 
fraud  is. 

That  the  defendant  sought  to  put  all  possible  embarrassments  in  the 
way  of  the  redemption  of  the  property  is  evinced  by  the  device  resorted 
to  of  getting  an  assignment  of  Newhall's  claim.  Newhall  had  pur- 
chased all  the  interest  of  the  complainant  remaining  in  the  property 
after  the  sale  to  Graffam,  which  included  the  right  of  redemption.  The 
testimony  given  on  this  subject  by  Graffam's  counsel,  Fairfield,  indi- 
cates the  object  of  this  move.  "  I  formed,"  says  he,  "  an  opinion  in 
the  premises  that  Newhall  had  a  right  to  redeem  the  Graffam  title  or 
claim,  and  as  I  was  counsel  for  both  I  stated  to  Newhall  that  he  had 
the  right  if  he  desired  it,  and  told  him  and  Peter  Graffam,  also,  that  one 
had  better  buy  the  other  out  and  hold  both  claims.  Newhall  was  not 
disposed  to  do  it  and  Graff"am  was,  so  I  settled  the  matter  in  that  way." 

Then  the  pretended  sale  to  Doble,  at  the  time  and  under  the  circum- 
stances it  was  made,  shows  a  design  to  place  the  property  beyond  the 
complainant's  reach.  It  is  very  obvious  from  the  evidence  that  this 
was  a  sham  sale.  Graffam  evidently  saw  that  a  day  of  reckoning  was 
coming,  and  the  property  must  be  placed  out  of  his  hands.  A  deed  was 
drawn  with  the  nominal  consideration  of  $5,000,  first  to  N.  L.  Graffam, 
one  of  Peter  Graffam's  counsel  in  the  case.  That  was  abandoned. 
The  deed  was  changed  by  erasing  N.  L.  Graff'am's  name  and  inserting 
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Doble's  under  an  arrangement  in  writing,  which  writing  was  called  for 
;;nd  promised,  but  never  produced  ;  but  we  infer  from  Doble's  own  testi- 
jm)ny  that  lie  was  to  be  held  harmless.  This  change  was  not  effected 
until  the  13th  of  July,  18S0,  three  days  after  the  bill  was  filed  in  this 
case  ;  but  the  date  of  the  deed  is  the  6th  of  July,  and  the  date  of  the 
acknowledgment  (taken  before  the  attorney,  P'airfield)  is  the  7th  of  July, 
which  of  course  cannot  be  the  true  date,  since  it  is  testified  that  the 
acknowledgment  was  not  taken  until  Doble  gave  his  check,  which  is 
dated  the  13th.  Doble  testifies  that  he  was  to  pay  $t,6oo  for  the  jirop- 
erty,  the  consideration  in  the  deed  being  $5  000,  and  the  property  worth 
$10,000.  The  transaction  is  marked  all  over  with  evidences  of  fraud 
and  simulation. 

Looking  at  the  whole  case,  the  traces  of  design  on  the  part  of  Graffam 
to  mislead  the  complainant,  to  lull  her  into  security,  and  thus  to  prevent 
her  from  redeeming  the  property,  are  abundantly  manifest,  and  such 
design  must  be  assumed  as  an  established  fact  in  the  case. 

It  is  hardly  necessary  to  cite  authorities  on  a  matter  the  solution  of 
■which  depends  on  the  application  of  such  obvious  principles  of  equity 
and  justice.  As  already  perceived,  we  do  not  rest  our  conclusion  alone 
upon  the  gross  inadequacy  of  the  consideration  of  the  sale  ;  but  upon 
tlKU,  in  connection  with  the  unfair  conduct  of  the  defendant  in  taking 
advantage  of  the  complainant's  ignorance  of  the  sale,  and  giving  her  no 
intelligible  notice  or  intimation  of  it,  or  of  his  intended  seizure  of  the 
property  after  the  year  of  redemption  had  passed,  but  standing  by  and 
seeing  her  expend  large  sums  of  money  upon  it,  even  after  the  year  had 
expired.  This,  we  think,  presents  a  case  sufficiently  strong  to  justify 
the  action  of  the  court  below,  at  least  to  the  extent  to  which  it  went  in 
snaking  the  decree  appealed  from.  A  few  legal  propositions,  with  a 
reference  to  the  decisions  on  which  they  rest,  are  all  that  we  deem  it 
necessary  to  state. 

It  was  formerly  the  rule  in  England  in  chancery  sales  that  until  con- 
firmation of  the  master's  report  the  bidding  would  be  opened  upon  a 
mere  offer  to  advance  the  price  feri  percentum.^  But  Lord  Eldon  ex- 
pressed much  dissatisfaction  with  this  practice  of  opening  biddings  upon 
a  mere  offer  of  an  advanced  price,  as  tending  to  diminish  confidence  in 
such  sales,  to  keep  bidders  from  attending,  and  to  diminish  the  amount 
realized.*  Lord  Eldon's  views  were  finally  adopted  in  England  in  The 
Sale  of  Land  by  Auction  Act,  1867  (30  and  31  Vict.,  c.  48,  §  7),  so  that 
now  the  highest  bidder  at  a  sale  by  auction  of  land  under  an  order  of  the 

'2  Daniell's  Ch.  Pr.,  ist  Ed.  924;  2d  Ed.  by  Perkins  1465*,  1467*;  Sugden 
on  Vendors  and  Purchasers,  14th  Eng.  Ed.  114. 

'White  V.  Wilson,  14  Ves.  151  ;  Williams  v.  Altenborough,  Turner  &  Rus- 
sell 75  ;    White  v.  Damon,  7  Ves.  30,  34. 
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court,  provided  he  has  bid  a  sum  equal  to  or  higher  than  the  reserved 
price  (if  any),  will  be  declared  and  allowed  the  purchaser,  unless  the 
court  or  judge,  on  the  ground  of  fraud  or  improper  conduct  in  the  man- 
agement of  the  sale,  upon  the  application  of  any  person  interested  in 
the  land,  either  opens  the  biddings,  or  orders  the  property  to  be  resold.' 

In  this  country  Lord  Eldon's  views  were  adopted  at  an  early  day  by  j,^ 
the  courts,  and  the  rule  has  become  almost  universal  that  a  sale  will  not  p 
be  set  aside  for  inadequacy  of  price  unless  the  inadequacy  be  so  great  I 

as  to  shock  the  conscience,  or  unless  there  be  additional  circumstances  ■ 
' —    ....  .  .        .    I 

against  its  fairness ;   bemg  very  much  the  rule  that  always  prevailed  in 

England  as  to  setting  aside  sales  after  the  master's  report  had  been  con- 
firmed.^ 

From  the  cases  here  cited  we  may  draw  the  general  conclusion  that 
if  the  inadequacy  of  price  is  so  gross  as  to  shock  the  conscience,  or  if, 
in  addition  to  gross  inadequacy,  the  purchaser  has  been  guilty  of  any 
unfairness,  or  has  taken  any  undue  advantage,  or  if  the  owner  of  the 
property  or  party  interested  in  it  has  been  for  any  other  reason  misled 
or  surprised,  then  the  sale  will  be  regarded  as  fraudulent  and  void,  or 
the  party  injured  will  be  permitted  to  redeem  the  property  sold.  Great 
inadequacy  requires  only  slight  circumstances  of  unfairness  in  the  con- 
duct of  the  party  benefited  by  the  sale  to  raise  the  presumption  of  fraud. 

In  Howell  v.  Baker  (?^^/  supra), ■where  the  case  was  a  sale  by  a  sheriff, 
grossly  inadequate  as  to  price,  and  was  made  on  a  stormy  day,  and  the     "^ 
attorney  was  the  purchaser,  and  no  one  was  present  but  him  and  the 
sheriff,  Chancellor  Kent  held  the  purchaser  as  a  trustee  for  both  parties, 
and  allowed  the  debtor  to  redeem. 

In  Kloeiiping  v.  Stellmacker,  where  there  was  a  sheriff's  sale  for  fifty- 
two  dollars  of  property  worth  two  thousand  dollars,  belonging  to  a 
party  who  was  ignorant,  stupid,  and  perverse,  and  would  not  believe 

'  I  Sugden  on  Vendors  and  Purchasers,  14th  Ed.  by  Perkins  114,  note  (a'). 

'■'Livingston  v.  Byrne,  11  Johns.  555,  566  [1814];  Williamson  ?'.  Dale,  3 
Johns.  Ch.  290,  292  [1818]  ;    Howen_£^Baker,jLj9hBS;jQ]j^._.U.^^  ;    Tier- 

nan  V.  Wilson,  6  Johns.  Ch.  411  [1822]  ;  Duncan  v.  Dodd,  2  Paige  gg  [1S30]  ; 
Collier  57.  Whipple,  13  Wend.  224,  226  [1834]  ;  Tripp  v.  Cook,  26  Wend.  143  ; 
Lefevre  v.  Laraway,  22  Barb.  167,  173  ;  Seaman  v.  Riggins,  i  Green's  Ch. 
(2  N.  J.  Eq.)  214  ;  Eberhardt  ?■.  Gilchrist,  3  Stockt.  (11  N.  J.  Eq.)  167  ;  Campbell 
7'.  Gardner,  3  Stockt.  (11  N.  J.  Eq.)  423  ;  Marlatt  v.  Warwick,  3  C.  E.  Green 
(;8  N.  J.  Eq.)  108  ;  Kloeppino-  tj.  Stellmacker,  6  C.  E.  Green  (:i  N.  J.  Eq.)  32S: 
Wetzler  7\  Schauman,  9  C.  E.  Green  (24  N.  J.  Eq.)  Go  ;  Carsun'.s  .Sale,  6  Watts. 
140  ;  Surget  v.  Byers,  Hempst.  715  ;  Byers  z/.  Surget^  ig  How.  303  ;  Andrews 
z\  Scoton,  2  Bland  629  ;  Glenn  v.  Clapp,  i  r  G.  &  J.  i  ;  House  r.  Walker,  4 
Maryland  Ch.  62  ;  Young  v.  Teague,  i  Bailey  Eq.  13,  14  ;  White  z>.  Floyd, 
Speer's  Eq.  351  ;  Hart  v.  Bleeght,  3  T.  B.  Mon.  273  ;  Reed  z>.  Carter,  i  Black- 
ford 410  ;  Pierce  v.  Kneeland,  7  Wise.  224  ;  Montague  v.  Dawes,  14  Allen  369  ; 
Drinan  v.  Nichols,  115  Mass.  353. 
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that  his  property  would  be  sold  for  such  a  paltry  amount,  though  told 
tliat  it  would  be,  Chancellor  Zabriskie,  after  conceding  that  mere  inade- 
quacy of  price  at  a  sheriff's  sale  is  not  sufficient  ground  to  set  aside  a 
conveyance,  added  :  "  But  when  such  gross  inadequacy  is  combined  with 
fraud  or  mistake,  or  any  other  ground  of  relief  in  equity,  it  will  incline 
the  court  strongly  to  afford  relief.  The  sale  in  this^ase  is  a  great  op- 
pression  on  the  complainants.  They  are  ignorant,  stupid,  perverse, 
and  poor.  They  lose  by  it  all  their  property,  and  are  ill  fitted  to  ac- 
quire more.  They  are  such  as  this  court  should  incline  to  protect,  not- 
withstanding perverseness."  The  Chancellor  allowed  the  complainant 
to  redeem  the  property  by  paying  the  purchase-price  and  costs, 

Byers  v.  Surget '  was  a  case  of  sheriff's  sale  at  a  grossly  inadequate 
price,  and  the  purchaser  was  an  attorney  in  the  case.  Mr.  Justice 
Daniell,  delivering  the  opinion  of  this  court,  after  giving  a  history  of 
the  transaction,  said  :  "  Such  is  the  history  of  a  transaction  which  the 
appellant  asks  of  this  court  to  sanction  ;  and  it  seems  pertinent  here  to 
inquire  under  what  system  of  civil  polity,  under  what  code  of  law  or 
ethics,  a  transaction  like  that  disclosed  by  the  record  in  this  case  can 
be  excused,  or  even  palliated." 

The  two  cases  cited  from  the  Massachusetts  Reports  were  sales  by 
mortgagees,  but  the  principles  on  which  these  cases  rest  are  the  same 
as  in  those  of  sale  by  the  sheriff  or  other  officer.  In  Drinan  ?'.  Nichols 
the  sale  was  made  in  apparent  good  faith,  except  that  the  mort- 
gagee knew  that  the  owner  had  paid  the  accruing  interest  to  the  former 
owner  who  had  given  the  mortgage,  and  expected  that  he  would  pay  it 
over  to  the  mortgagee.  But  this  not  being  done,  the  mortgagee  made 
the  sale  without  giving  any  notice  to  the  owner.  The  court,  speaking 
through  Judge  Endicott,  say  :  "The  mortgagee  knew  that  the  plaintiff, 
as  administrator  of  her  husband's  estate,  intending  to  protect  the  inter- 
ests of  his  minor  children,  had  actually  paid  the  money  through  the  ac- 
customed channel,  and  expected  it  would  be  paid  by  Pope  to  the  mort- 
gagee. With  such  knowledge  of  the  position  and  expectation  of  the 
plaintiffs,  a  proper  execution  of  the  power,  and  a  due  regard  to  the 
rights  and  interest  of  the  mortgagor  or  those  having  his  estate  in  the 
premises,  required  of  the  mortgagee,  when  after  a  reasonable  time  it 
became  evident  that  Pope  would  not  pay,  that  notice  should  be  given 
to  the  plaintiff,  and  a  bare  compliance  with  the  terms  of  the  power  was 
not  sufficient."  This  case,  in  its  principles,  is  very  analogous  to  the 
one  now  under  consideration. 

Mr.  Kerr,  in  his  treatise  on  Fraud  and  Mistake,  says  :  "  Inadequacy 
of  consideration,  if  it  be  of  so  gross  a  nature  as  to  amount  in  itself  to 
conclusive  and  decisive  evidence  of  fraud,  is  a  ground  for  cancelling 

'  19  How.  303. 
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the  transaction."  '  Chancellor  Desaussure,  in  the  case  of  Butler  v.  Has- 
kell,' on  the  same  subject,  says  :  "  I  consider  the  result  of  the  great  body 
of  the  cases  to  be,  that  wherever  the  court  perceives  that  a  sale  ofl 
property  has  been  made  at~a  grossly  inadequate  price,  such  as  would 
shock  a  correct  mind,  this  inadequacy  furnishes  a  strong  and,  in  gen- 
eral, a  conclusive  presumption,  though  there  be  no  direct  proof  of  fraud, 
that  an  undue  advantage  has  been  taken  of  the  ignorance,  the  weak- 
ness,'or  the  distress  and  necessity  of  the  vendor ;  and  this  imposes  on 
the  purchaser  a  necessity  to  remove  this  violent  presumption  by  the 
clearest  evidence  of  the  fairness  of  his  conduct." 

It  is  true  these  observations,  both  of  Mr.  Kerr  and  Chancellor  De- 
saussure, were  made  in  reference  to  private  sales  between  parties,  and 
do  not  strictly  apply  to  judicial  sales.  But  they  show  that  great  inade- 
quacy of  price  is  a  circumstance  which  a  court  of  equity  will  always 
regard  with  suspicion,  unless  it  appears  by  the  circumstances  of  the 
case,  or  by  evidence,  that  it  is  no  fault  of  the  buyer. 

Some  technical  objections,  however,  have  been  raised.  It  is  said 
that  it  was  error  in  the  court  to  allow  the  amendment  to  redeem.  We 
see  no  error  in  this.  The  case  as  set  out  in  the  original  bill  was  one 
either  for  annulHng  the  sheriff's  sale  and  decreeing  an  unconditional 
delivery  of  the  property,  or  for  a  redemption  on  payment  of  the  amount 
due.  The  original  prayer  was  for  the  former,  and  for  such  other  and 
further  relief  as  to  the  court  should  seem  meet  and  the  nature  of  the 
case  might  require.  The  prayer  might  have  been  in  the  alternative, 
either  for  an  unconditional  delivery  of  the  property,  or,  in  case  the 
court  should  not  deem  that  proper,  then  for  leave  to  redeem.  Had 
there  been  an  offer  to  pay  the  debt  the  prayer  for  general  relief  would 
probably  have  been  sufficient  to  enable  the  court  to  decree  a  redemption. 
But  as  the  case  made  by  the  bill  was  full  to  the  purpose  of  such  a  de- 
cree, except  the  formal  offer,  and  as  the  proofs  supported  the  bill  to  that 
extent  at  least,  we  think  the  court  did  perfectly  right  in  allowing  the 
amendment  to  be  made.  Lord  Redesdale  says  :  "  If  upon  hearing  the 
cause  the  plaintiff  appears  entitled  to  relief,  ....  if  the  addition  of 
parties  alone  is  wanted,  an  order  is  usually  made  for  the  cause  to  stand 
over,  with  liberty  to  amend  the  bill  by  adding  the  proper  parties ;  and 
in  some  cases  where  a  matter  has  not  been  put  in  issue  by  bill  with 
sufficient  precision,  the  court  has,  upon  hearing  the  cause,  given  the 
plaintiff  liberty  to  amend  the  bill  for  the  purpose  of  making  the  neces- 
sary alteration."  '  "So  the  court  will  sometimes  at  the  hearing  permit 
the  prayer  of  the  bill  to  be  amended,  so  as  to  make  it  more  consistent 

'  Kerr  on  Fraud,  Am.  Ed.,  i86.  . 

^4  Desaussure  651,  697.       ^  t^v^^    1/.   j'^tt^lcU^ 

3  Redesdale  Eq.  PI.  326  ;  and  see  the  Tremolo  Patent,  23  Wall.  518,  527. 
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with  the  case  made  by  the  plaintiff  than  the  one  he  has  already  intro- 
duced." '  So  a  formal  charge  of  fraud  may  be  added  when  it  is  neces- 
sary and  has  been  omitt-jd.' 

It  is  also  objected  that,  as  the  bill  was  originally  founded  on  a  charge 
of  fraud  and  the  fraud  was  not  proved,  the  bill  should  have  been  dis- 
missed. It  is  true  the  fraud  and  conspiracy  may  not  have  been  proved 
to  the  extent  and  in  precisely  the  aspect  in  which  they  were  charged  in 
the  bill  so  as  to  authorize  the  specific  relief  originally  prayed  for,  but 
we  think  we  have  shown  that  very  material  fraud  was  proved,  sufficient 
to  justify  the  court  in  relieving  the  complainant  against  the  lapse  of 
time  for  redeeming  her  land. 

Other  objections  of  a  technical  character  are  also  raised,  but  we  do 
not  deem  it  necessary  to  notice  them.  Our  views  of  the  merits  of  the 
case  are  such  that,  whilst  the  complainant  has  not  seen  fit  to  take  an 
appeal,  and  therefore  can  only  ask  for  an  affirmance  of  the  decree,  yet 
that  no  mere  formal  objections  ought  to  stand  in  the  way  of  such  affirm- 
ance.    A  decree  cannot  justly  be  rendered  for  the  defendants. 

The  decree  of  the  Circuit  Court  is  affirmed. 

Mr.  Justice  Miller,  with  whom  concurred  Mr.  Justice  Woods, 
Mr.  Justice  Matthews,  and  Mr.  Justice  Gray,  dissenting. 

In  a  great  many  of  the  States  of  the  Union  a  period  is  allowed  of 
from  twelve  to  fifteen  months  to  redeem  real  estate  from  sale  under 
execution  by  payment  of  the  amount  for  which  it  was  sold  and  interest 
on  that  amount.  In  nearly  all  these  States  this  right  of  redemption  at- 
taches in  sales  made  under  chancery  decrees  as  well  as  judgments  at  law. 

In  such  cases,  whether  the  statute,  as  in  Massachusetts,  provides 
that  the  conveyance  shall  be  made  by  the  sheriff  or  other  officer  imme- 
diately after  the  sale,  or,  as  in  many  of  the  western  States,  only  at  the 
end  of  the  time  allowed  for  redemption,  the  title  of  the  purchaser  does 
not  become  absolute  until  that  time  has  expired.  In  the  case  before 
us  it  is  not  denied  that  the  appellant  received  the  sheriff's  deed  in  ac- 
cordance with  the  law  of  the  State,  and  that  the  appellee  failed  to  re- 
deem within  the  time  allowed. 

It  is  of  the  utmost  importance  where  this  redemption  law  prevails  that 
the  right  thus  granted  should  be  strictly  exercised  according  to  the  statute. 
For,  in  addition  to  the  sanctity  which  the  law  concedes  to  judicial  sales, 
founded  on  well-considered  reasons  of  policy  as  old  as  the  law  itself, 
the  favor  of  allowing  the  debtor  one  year  more  to  save  his  land  after 
judgment  and  sale  under  execution  have  fixed  his  rights   only  adds  to 

1  I  Daniell's  Ch.  Pr.,  ist  Ed.  474  ;    lb.  2d  Ed.  480  ;    and  see  Neale  v.  Neales, 
g  Wall.  I  ;  Hardin  v.  Boyd,  113  U.  S.  756,  764. 
■■*  Wamburzee  v.  Kennedy,  4  Desaussure  474,  480. 
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his  obligation  to  exercise  the  right  thus  granted  in  strict  accordance 
with  its  terms. 

In  the  case  before  us  the  judge  who  rendered  the  decree  below  stated 
that  the  conspiracy  charged  in  the  bill  was  not  proved,  nor  did  he  rely 
upon  any  act  of  fraud,  and  for  that  reason  he  refused  to  set  aside  the 
sale,  but  permitted,  under  a  new  prayer  in  the  bill,  the  appellee  to  re- 
deem on  payment  of  the  debt,  interest,  and  all  costs,  including  fees  of 
counsel.  The  counsel  of  appellee  in  the  brief  expressly  declines  to  rely 
upon  an  actual  fraud  on  the  part  of  Graffam,  In  our  opinion  there  is 
no  evidence  of  such  misconduct  on  his  part  as  afforded  any  ground  in 
law  or  equity  to  justify  appellee  in  her  failure  to  redeem  from  the  sale. 
There  is  no  reason  why  she  did  not  pay  the  judgment  rendered  against 
her,  of  which  she  had  full  notice.  Certainly  no  obstruction  was  inter- 
posed to  her  exercise  of  the  right  of  redemption,  and  no  promise  made 
to  induce  her  to  forego  it.  Yet,  after  Graffam  had  acquired  a  complete 
legal  title  under  judicial  proceedings  which  were  unimpeachable,  the 
court  treats  the  case  as  if  the  whole  matter  was  still  in  fieri,  and  gives 
further  time  for  redemption. 

I  do  not  deem  it  appropriate  to  enter  into  the  discussion  of  the  evi- 
dence in  this  case,  but  I  dissent  from  the  judgment  and  the  opinion  of 
the  court  as  leading  to  evil  results,  in  discrediting  judicial  sales  and  em- 
barrassing the  due  and  just  exercise  of  the  right  of  redemption,  by  turn- 
ing it  into  a  question  of  judicial  discretion. 

Justices  Woods,  Matthews,  and  Gray  concur  in  this  opinion. 


WILLIAM  R.  SMITH,  Appellant,  vs.  GUY  RICHARDS, 

Appellee. 

In  the  Supreme  Court  of  the  United  States,  January 

Term,  1839. 

YRfported  in  13  Peters  26.] 

On  appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

The  case  is  fully  stated  in  the  opinion  of  the  court.  It  was  argued 
by  Mr.  Patton  and  Mr.  Webster,  with  whom  was  Mr.  Botts,  and  Mr. 
Ogden  for  the  appellant,  and  by  Mr.  Berry  and  Mr.  Crittende/i  for 
the  appellee. 

In  the  Circuit  Court  for  the  Southern  District  of  New  York  a  bill 
was  filed  by  Guy  Richards  for  the  purpose  of  rescinding  a  contract 
made  by  the  appellee  with  William  R.  Smith  for  the  purchase  of  a 
part  of  the  Goochland  gold  mine,  in  the  State  of  Virginia,  the  contract 
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being  alleged  to  be  fraudulent.  It  was  agreed  by  the  counsel  for  the 
parties  that  a  decree  should  be  entered  in  the  Circuit  Court, />ro 
forma,  against  the  comi)lainant,  and  accordingly,  on  the  22d  of  April, 
1837,  a  decree  was  entered,  rescinding  and  annulling  the  contract  in 
relation  to  the  jjurchase  of  the  Goochland  mine,  ordering  that  it  be 
given  up  to  said  Guy  Richards;  that  the  appellant  Smith  repay  all 
moneys  advanced  by  said  Guy  Richards  upon  said  contract,  and 
upon  the  promissory  notes  made  by  complainant  and  delivered  to  the 
defendant,  so  far  as  said  notes  had  been  paid  by  complainant,  etc. 
From  this  decree  an  appeal  has  been  prayed  and  allowed  to  this  court. 

Mr.  Justice  Barbour  delivered  the  opinion  of  the  court. 

This  case  comes  before  us  by  appeal  from  the  decree  of  the  Circuit 
Court  for  the  Southern  District  of  New  York. 

It  was  a  suit  in  equity,  brought  by  the  appellee  against  the  appel- 
lant to  set  aside  a  contract  for  fraud. 

It  appears  that  in  December,  1832,  a  tract  of  land,  embracing  a 
gold  mine,  called  the  Goochland  mine,  lying  in  the  county  of  Gooch- 
land, Virginia,  was  purchased  by  the  appellant,  one-third  for  himself 
and  two-thirds  for  Nathaniel  Richards,  of  the  city  of  New  York,  at 
the  price  of  about  $14,000.  In  May,  1833,  the  appellant  sold  one- 
half  of  his  third  to  Nathaniel  Richards  for  $15,000.  In  June,  1833, 
he  sold  five-sixths  of  the  other  half  to  the  appellee  and  others  at  the 
rate  of  $45,000  for  the  whole  of  that  half. 

The  interest  which  the  appellee  acquired  in  this  property  was  one- 
eighth  '^axi  of  one-sixth,  at  the  price  of  $5,625;  as  evidence  of  which 
he  received  from  Nathaniel  Richards,  who  acted  as  the  appellant's 
agent  in  making  the  sale,  a  writing  dated  July  4,  1833,  acknowledg- 
ing the  receipt  of  the  purchase-money  in  cash  and  several  notes  of 
hand.  This  paper  described  the  property  thus  sold  and  bought  as 
one-eighth  part  of  one-sixth  of  four  hundred  and  fifty-six  acres  of 
land,  and  of  one  hundred  acres  purchased  of  David  Moss,  the  deeds 
bearing  date  17th  of  May,  1833  ;  both  parcels  lying  in  the  county  of 
Goochland  and  State  of  Virginia,  and  called  the  Goochland  mine. 

It  declares  that  the  receipts  (that  is  of  the  cash  and  notes)  entitle 
Guy  Richards  (the  appellee)  to  the  one-eighth  portion  of  one-sixth 
part  of  said  property;  and  it  assumed  that  form,  as  the  paper  shows, 
because  the  title  to  all  was  in  Nathaniel  Richards,  although  one-sixth 
part  belonged  to  the  appellant. 

In  the  same  paper  is  contained  the  following  provision  :  "It  is 
hereby  expressly  understood  and  agreed  to  by  the  said  Guy  Richards 
that  he  is  to  contribute  his  full  proportion  of  any  expenses  already 
incurred  or  which  may  be  incurred  hereafter  on  the  said  premises,  in 
searching  for  or  developing  any  mine  or  mines,  in  the   erection  of 
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buildings,  the  purchase  of  machinery,  and  any  other  expenses  for  the 
above  general  object  which  I  may  deem  necessary.  Signed  by  Na- 
thaniel Richards." 

This  is  the  contract  which  the  bill  seeks  to  set  aside;  it  alleges  that 
the  appellee  was  induced  to  make  it  by  various  representations  and 
declarations  of  the  appellant,  especially  those  contained  in  certain 
letters,  particularly  referred  to  in  the  bill,  written  by  the  appellant  to 
Nathaniel  and  Charles  H.  Richards,  which  the  bill  charges  to  have 
been  false,  fraudulent  and  deceptive  and  made  for  the  purpose  of  de- 
luding and  deceiving  the  appellee  and  other  persons  and  inducing 
them  to  purchase  at  an  exorbitant  and  unconscionable  price;  and  by 
specimens  of  washings  of  said  gold  mine,  which  were  exhibited  to 
the  appellee  as  fair  specimens  and  samples  of  the  Goochland  mine, 
which  the  bill  charges  were  not  fair  samples,  and  that  the  appellant 
knew  that  they  were  not  fair  samples,  and  that  he  caused  them  to  be 
exhibited  to  the  appellee  as  fair  specimens  and  samples  of  said  mine, 
for  the  express  purpose  of  defrauding  him  by  inducing  him  to  pur- 
chase a  part  of  his  interest  in  said  mine,  upon  the  faith  of  said  speci- 
mens, as  well  as  the  false,  fraudulent  and  deceptive  representations. 
The  bill  further  charges  that  one  of  the  letters  of  the  appellant  to 
Nathaniel  Richards,  dated  January  21st,  1833,  containing  a  de- 
scription of  the  Goochland  mine,  was  read  to  him,  and  the  specimen 
exhibited  to  him,  at  the  express  request  of  the  appellant,  by  Na- 
thaniel Richards,  in  the  month  of  June,  1833,  a  short  time  before  his 
purchase. 

It  further  charges  that  the  appellant  had  represented  to  the  appel- 
lee that  he  was  well  skilled  in  the  business  of  mining,  having  been 
employed  in  that  business  in  South  America;  that  he  understood  the 
directions  of  veins  in  a  mine  and  the  cost  and  expense  of  extracting 
gold  from  the  foreign  materials  by  which  it  is  surrounded  and  in 
which  gold  is  most  usually  found.  That  the  Virginia  Mining  Company, 
relying  upon  the  fitness  of  the  appellant  for  the  business  aforesaid, 
and  his  skill  in  the  principles  and  process  of  mining,  employed  him 
as  their  agent;  and  that  during  the  whole  time  of  the  negotiations  and 
representations  concerning  the  Goochland  mine  he  was  the  agent  of 
the  Virginia  Mining  Company.  That  the  appellee  never  was  at  the 
Goochland  goldmine,  nor  did  he  ever  visit  the  tract  of  land  in  which 
it  was  represented  by  the  appellant  to  be  situated;  but  that  in  the 
months  of  June  and  July,  1833,  believing  the  appellant  to  be  a  man 
of  strict  honor,  honesty,  truth  and  veracity,  he  reposed  the  most  im- 
plicit faith  in  his  declarations  with  regard  to  said  gold  mine,  and 
relied  exclusively  upon  his  representations,  especially  his  letter  of  the 
2 1  St  January,  1833,  to  Nathaniel  Richards,  and  his  several  letters  to 
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Charles  II.  Richards,  as  containing  accurate,  fair  and  correct  descrip- 
tions of  the  (ioochland  mine. 

The  bill  then  proceeds  to  charge  certain  specific  misrepresenta- 
tions ill  the  following  particulars,  to  wit: 

I  St.  That  there  are  not,  and  never  have  been,  any  veins  of  gold 
whatever  in  the  Goochland  mine,  and  that  that  fact  was  well  known 
to  Smith  at  the  time  when  he  wrote  the  letters  and  made  the  repre- 
sentations before  staled;  and  that  neither  one  hundred  nor  any  other 
number  of  feet  on  a  vein  in  said  mine  was  or  were  at  the  date  of  the 
letter  from  the  appellant  to  Nathaniel  Richards,  or  at  any  other  time, 
opened  or  developed. 

2dly.  That  so  far  from  there  being  rich  veins  of  gold  in  the  mine, 
as  the  appellant  in  the  last  mentioned  letter  (that  is,  as  we  understand 
it,  of  the  2ist  of  January,  1833,  to  Nathaniel  Richards)  asserted;  that 
there  were  cuts,  and  searches  which  had  recently  and  since  his  pur- 
chase been  made,  at  the  said  mine  in  various  directions,  and  no  veins 
of  gold  whatever  could  be  discovered;  and  that  the  purchasers 
thereof,  including  the  appellee,  had  been  compelled,  after  many 
searches,  sinking  shafts,  making  cuts  and  experiments,  and  expending 
a  great  deal  of  money  in  the  enterprise,  to  abandon  the  search  after 
gold  in  said  mine;  to  dismiss  their  workmen,  and  give  up  the  project 
of  mining  altogether. 

3dly.  That  there  are,  and  were  at  the  time  of  the  appellant's  repre- 
sentations in  relation  to  said  mine,  fine  particles  of  gold  to  be  found 
on  the  premises,  included  within  the  bounds  of  the  Goochland  mine; 
but  that  such  particles  are  and  were  so  minute,  so  few,  and  so  mixed 
up  with  sand  and  other  foreign  substances,  that  the  cost  of  extracting 
the  gold  from  such  materials  would  far  exceed  the  value  of  the  gold 
when  extracted;  and  that  the  four  hundred  and  fifty-six  acres,  and 
the  one  hundred  acres  of  land  specified  in  the  receipt  of  Nathaniel 
Richards,  before  stated,  are  utterly  worthless  as  a  gold  mine,  and  the 
appellee's  interest  therein  is  of  no  value  whatever. 

4ihly.  That  the  specimens  of  washings  of  said  gold  mine,  exhibited 
to  the  appellee  and  others,  by  the  order  and  direction  of  the  a])pel- 
lant,  as  fair  specimens  and  examples  of  said  gold  mine,  are  not,  and 
were  not  at  the  time  when  they  were  forwarded  by  the  appellant  to 
Nathaniel  Richards,  fair  samples  or  specimens  of  said  mine;  and  the 
appellee  expresses  his  belief  that  they  were  not  taken  from  the  Gooch- 
land mine. 

5thly.  That  the  Goochland  premises  do  not  contain  veins  of  gold 
nor  any  considerable  deposits  of  gold;  nor  are  they  rich  in  g,old,  or  of 
any  value  whatever  for  any  purpose  of  mining,  either  for  gold  or  any 
other  metal. 
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The  answer  of  the  defendant,  in  various  parts  of  it,  utterly  and  un- 
qualifiedly denies  any  intention  or  purpose  to  deceive  or  delude  the  ap- 
pellee, or  that  he  had  ever  done,  or  permitted  to  be  done,  anything  lo 
produce  that  effect.  It  denies  that  he  ever  made  any  inflated  represent-? 
ations  or  false  descriptions  of  the  mine  to  induce  any  person  to  give  an 
inordinate  price  for  his  interest  therein.  It  insists  that  in  the  letter 
of  the  2ist  January,  1833,  to  Nathaniel  Richards,  his  object  was  to 
give  a  true  and  accurate  account  of  the  Goochland  mine,  so  far  as 
the  facts  could  be  ascertained  by  his  own  observation  and  from  the 
information  of  others  on  whom  he  could  rely,  and  that  in  those  ad- 
dressed to  Charles  H.  Richards,  no  fact  was  stated  as  being  known  to 
him,  which  was  untrue,  so  far  as  facts  are  given,  in  reference  to  the 
Goochland  mine;  and  that  as  well  in  the  before-mentioned  letter  to 
Nathaniel  as  in  those  to  Charles  H.  Richards,  as  far  as  opinions 
were  expressed,  they  were  honestly  entertained,  without  any  intention,, 
motive,  or  purpose  to  deceive  the  appellee  or  any  person  whatever.. 
It  insists  that  the  specimens  of  gold  ore  sent  by  him  to  Nathaniel 
Richards  were  fair  samples  of  the  mine,  and  denies  that  these  speci- 
mens were  directed  by  him  to  be  exhibited  to  the  appellee  or  any 
other  person,  with  a  design  of  deceiving  or  defrauding  any  person  to 
whom  they  might  be  shown. 

It  insists,  in  general,  that  in  all  the  statements  he  ever  made,  at 
any  time,  to  any  person,  concerning  the  Goochland  mine,  whether  ir^ 
writing  or  verbally,  so  far  as  facts  were  given  within  his  knowledge, 
they  were  strictly  true;  so  far  as  the  information  derived  from  others 
was  given  he  believed  it  to  be  true,  and  so  far  as  his  opinion  has 
been  expressed  on  the  subject  of  the  Goochland  mine,  such  opinion 
was  honestly  entertained,  without  any  interest,  motive  or  view, 
directly  or  indirectly,  to  deceive  the  appellee  or  any  other  person. 
It  insists  that  there  are  and  were  veins  of  gold  in  the  Goochland 
mine,  and  that  from  personal  examination,  before  any  representation 
was  made,  he  knows  that  the  Goochland  mine  contains  veins  of  gold 
of  extraordinary  richness  and  of  great  intrinsic  value.  It  insists  that 
at  the  time  he  wrote  the  letter  to  Nathaniel  Richards  there  were  an 
hundred  feet  or  upward,  according  to  his  best  judgment,  developed 
on  the  vein  in  said  mine. 

The  answer  admits  that  the  appellant  may  have  been  informed  by 
Nathaniel  Richards  that  he  had  shown  or  read  the  letter  of  the  21st 
January,  1833,  to  the  appellee  and  others,  but  at  what  time  he  is 
unable  to  state  ;  that  he  was  informed  by  Charles  H.  Richards  that 
said  letter  had  been  read  to  him  and  others,  including  the  appellee, 
before  the  purchase  made  by  him  and  them  of  his  interest  in  the 
Goochland  gold  mine  ;  that  he  had  been  informed,  and  believes  it  to 
34 
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be  true,  that  about  the  monlli  of  June,  i^;^;^,  Nathaniel  Richards  did 
exhibit  to  the  appellee  and  others  the  specimens  or  washings  of  gold 
ore  forwarded  by  the  appellant  as  specimens  of  the  Goochland  mine, 
and  its  productions  of  gold;  that  in  June,  1833,  the  appellant  wrote 
several  letters  to  Charles  H.  Richards;  that  in  describing  the  Gooch- 
land mine  in  those  letters  he  used  language  of  a  very  decided  charac- 
ter, as  being  the  very  richest  mine  in  Virginia  or  in  the  United  States  ; 
that  the  appellant  esteemed  himself  well  skilled  in  the  business  of 
mining,  and  that  the  appellee  relied  on  such  skill  in  making  the  pur- 
chase; that  during  the  whole  time  of  the  negotiation  and  representa- 
tions concerning  the  Goochland  mine,  he  was  employed  as  the  agent 
of  the  Virginia  Mining  Company ;  that  the  ap])ellee  did  not  visit  the 
mine  or  the  tract  of  land  on  which  it  was  before  he  bought  an  interest 
therein  ;  that  the  negotiation  for  the  purchase  of  the  mine  was  car- 
ried on  principally  through  Nathaniel  and  Charles  H.  Richards  ; 
that  he  believes  the  appellee,  when  he  purchased  an  interest  in  the 
gold  mine,  fully  believed  the  declarations  and  representations  and 
letters  of  the  appellant  to  be  true,  so  far  as  he  may  have  been  informed 
thereof,  and  that  he  purchased  an  interest  therein  in  the  full  reliance 
that  whatever  this  defendant  had  said,  declared,  or  written  on  the 
subject  of  the  Goochland  mine  was  strictly  true,  but  does  not  admit 
that  the  appellee  purchased  solely  on  the  faith  of  his  representations, 
declarations,  and  letters. 

Having  thus  stated  the  material  allegations  in  the  bill,  and  as  well 
the  denials  as  the  admissions  in  the  answer,  we  are  enabled  to  see 
what  the  questions  are  which  we  are  called  upon  to  decide.  But, 
before  we  state  them,  we  will  present,  in  a  condensed  form,  those 
parts  of  the  representation,  the  alleged  falsehood  of  which  constitutes 
the  gravamen  of  the  appellee's  bill.  In  the  letter  from  the  appellant 
to  Nathaniel  Richards,  under  date  of  January  21st,  1833,  in  which 
he  professes  to  give  an  account  and  his  views  of  the  Goochland  mine, 
among  other  things,  he  states  that  there  has  been  upward  of  one  hun- 
dred feet  on  the  vein  developed,  which  proves  to  be  very  rich  indeed, 
much  richer  than  anything  yet  discovered  in  the  United  States  ;  and 
the  quality  of  the  gold  surpasses  any  heretofore  discovered  in  any 
country  ;  that  the  surface  is  rich  in  gold.  In  regard  to  the  forma- 
tions in  which  the  ore  is  found,  he  says  :  It  is  quite  wide  ;  a  distance 
in  one  place  of  twelve  feet  has  been  cut,  and  the  veins  are  dissemi- 
nated throughout  the  whole  formation  in  threads  of  from  two  to  six 
inches  wide,  and  in  many  have  several  concentrated  together;  at 
another  point  it  has  been  found  to  be  several  feet  wider,  and  that 
there  is  ore  from  this  mine  that  will,  without  doubt,  give  several 
hundred  pennyweights  of  gold  to  the  hundred  pounds.     This  letter 


SEC.  II.]  SMITH   V.    KICHAKDS.  531 

was  written  after  the  appellant  had,  as  he  himself  says,  made  a  careful 
personal  examination  of  the  vein  as  far  as  it  had  been  developed, 
which,  he  says,  was  for  a  distance  of  one  hundred  feet  lengthwise. 

On  the  nth  of  June,  1833,  the  appellant  wrote  to  Nathaniel  Rich- 
ards, requesting  him  to  show  all  the  specimens,  washings,  plat,  and 
description  of  the  mine  to  Guy  (the  appellee)  and  others.  This  let- 
ter and  these  specimens,  washings,  etc.,  were  shown  to  the  appellee 
in  compliance  with  this  request.  The  representations  in  relation  to 
the  mine,  then,  consist,  in  part,  of  the  statements  above,  extracted 
from  the  letter  of  the  21st  of  January,  1833,  which  was  shown  or 
read  to  the  appellee  ;  and,  in  part,  of  the  specimens,  washings,  etc., 
exhibited  to  him  at  the  appellant's  request  while  a  negotiation  was 
going  on  between  the  appellant  and  Charles  H.  Richards  for  the  pur- 
chase of  the  appellant's  interest  in  the  mine  for  himself  and  others,  of 
whom  the  appellee  was  one,  and  but  a  very  short  time  before  the 
purchase  was  made. 

The  first  question  in  order  is,  were  these  representations  true  or 
untrue  } 

We  have  examined  the  evidence  in  the  record  on  both  sides  with 
much  care.  And  we  think  it  unnecessary  to  go  into  a  detailed 
examination  and  comparison  of  that  evidence  here,  inasmuch  as  it 
would  extend  this  opinion  to  a  useless  length.  We,  therefore,  will 
only  state  the  conclusions  of  fact  at  which  we  have  arrived.  They 
are  these  : 

We  think  it  not  true  that  there  were  one  hundred  feet  developed 
on  the  vein,  which  proved  to  be  very  rich  indeed.  We  do  not  mean 
to  say  that  a  continuous  exposure  of  the  vein  for  one  hundred  feet 
was  implied  by  the  use  of  the  term  developed  ;  on  the  contrary,  we 
are  of  opinion,  from  the  evidence,  that  the  sinking  shafts,  or  making 
cuts,  at  intervals  for  that  distance,  would  satisfy  the  meaning  of  this 
expression,  and  that  we  think  was  done.  But  we  mean  to  say  that 
although  there  was  a  small  quantity  of  ore  found  in  part  of  this  vein, 
which  was  rich,  yet  in  any  one  of  the  pits  it  was  relatively  a  small 
proportion  ;  that  in  some  there  was  but  little,  and  in  one,  we  think 
the  weight  of  evidence  is,  that  there  was  none  at  all. 

We  think  it  not  true  that  the  surface  was  rich  in  gold. 

We  think  it  not  true  that  the  formation  was  at  any  point  twelve 
feet  wide,  or  that  the  veins  were  disseminated  throughout  the  whole 
formation  in  threads  from  two  to  six  inches  wide,  and  in  many  had 
several  concentrated  together. 

We  think  it  not  true  that  there  was  ore  from  that  mine  that  would 
give  several  hundred  pennyweights  of  gold  to  the  hundred  pounds. 
We  will  not  say  that  there  might  not  be  a  small  piece  selected  which 


532  SMITH    t\    KlCnARDS.  [CIIAP.  II. 

would  yield  at  that  rate,  but  we  think  that  this  representation  was 
calculated  to  produce  the  impression  and  justify  the  belief  that  an 
hundred  pounds  of  ore  might  be  gotten  together  which  would  produce 
several  hundred  pennyweights  of  gold.  Any  other  interpretation 
of  this  language  would,  in  our  opinion,  impute  to  the  appellant  the 
grossest  deception. 

We  think  that  the  specimens  and  washings  which  were  forwarded 
to  Nathaniel  Richards  were  not  fair  samples  of  the  mine. 

The  only  proper  purposes  for  which  they  could  have  been  exhib- 
ited was  to  enable  purchasers  to  form  an  estimate  of  the  richness  of 
the  mine  ;  the  appellant,  therefore,  in  our  opinion,  ought  to  have 
caused  to  be  exhibited  either  specimens  of  the  richest  and  poorest 
quality,  so  as  to  show  the  extremes,  or  some  of  an  average  quality, 
knowing  that  the  persons  to  whom  he  requested  them  to  be  exhibited, 
and  among  them  the  appellee,  had  never  seen  the  mine.  Any  other 
course,  under  the  circumstances,  could  not  fail  to  produce  a  false 
estimate  of  its  value. 

Having  come  to  these  conclusions  in  relation  to  the  facts  of  this 
case,  the  next  inquiry  in  order  is,  What  is  the  law  of  the  case  .'' 

It  is  an  ancient  and  well-established  principle  that  whenever  sup- 
pressio  veri  or  suggcstio  falsi  occur,  and  more  especially  both  to- 
gether, they  afford  a  sufficient  ground  to  set  aside  any  release  or 
conveyance. 

This  ancient  principle,  thus  expressed  with  so  much  sententious 
brevity,  is  laid  down  in  terms  somewhat  more  comprehensive,  and 
having  a  direct  bearing  on  the  present  case,  by  a  modern  text  writer 
on  equity. 

In  I  Maddock's  Chancery  208  it  is  thus  stated.  If,  indeed,  a 
man,  upon  a  treaty  for  any  contract,  make  a  false  representation, 
whether  knowingly  or  not,  by  means  of  which  he  puts  the  party  bar- 
gaining under  a  mistake  upon  the  terms  of  bargain,  it  is  a  fraud,  and 
relievable  in  equity.  The  doctrine  thus  laid  down  is  almost  in  the 
very  words  used  by  the  Chancellor  in  the  case  of  Neville  v.  Wilkin- 
son,' with  the  exception  of  the  words  "  whether  knowingly  or  not," 
and  the  part  of  the  proposition  embraced  by  these  words  is  founded 
upon  the  case  of  Ainsley  v.  Medlicot,^  which  fully  sustains  Mr.  Mad- 
dock.  In  this  latter  case  the  following  strong  language  is  used  : 
'*  No  doubt,  by  a  representation  a  party  may  bind  himself  just  as 
much  as  by  an  express  covenant.  If  knowingly  he  represents  what 
is  not  true,  no  doubt  he  is  bound.  If  without  knowing  that  it  is  not 
true,  he  takes  upon  himself  to  make  a  representation  to  another,  upon 

'  I  Brown's  Chan.  Cases  546.  '  g  Vesey  21. 
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the  faith  of  which  that  other  acts,  no  doubt  he  is  bound,  though  his 
mistake  was  perfectly  innocent." 

But  the  doctrine  is  laid  down  with  more  comprehensiveness  and 
precision  by  a  still  more  modern  writer  on  equity,  who  gives  us,  in 
the  distinct  form  of  propositions,  what  he  considers  the  result  of  the 
various  cases  on  the  subject,  and  marks  with  particularity  the  modifi- 
cations which  belong  to  it. 

In  I  Story's  Equity  201-202  it  is  thus  stated  :  "Where  the  party 
intentionally  or  by  design  misrepresents  a  material  fact,  or  produces 
a  false  impression  in  order  to  mislead  another,  or  to  entrap  or  cheat 
him,  or  to  obtain  an  undue  advantage  of  him,  in  every  such  case  there 
is  a  positive  fraud  in  the  truest  sense  of  the  terms  ;  there  is  an  evil  act 
with  an  evil  intent,  dolum  malum,  ad  circumveniendum.  And  the 
misrepresentation  may  be  as  well  by  deeds  or  acts  as  by  words; 
by  artifices  to  mislead  as  by  positive  assertions." 

Whether  the  party  thus  misrepresenting  a  fact  knew  it  to  be  false, 
or  made  the  assertion  without  knowing  whether  it  were  true  or  false, 
is  wholly  immaterial,  for  the  affirmation  of  what  one  does  not  know 
or  believe  to  be  true  is  equally  in  morals  and  law  as  unjustifiable  as 
the  affirmation  of  what  is  known  to  be  positively  false.  And  even  if 
the  party  innocently  misrepresents  a  fact  by  mistake,  it  is  equally 
conclusive,  for  it  operates  as  a  surprise  and  imposition  on  the  other 
party.  Or,  as  Lord  Thurlow  expresses  it,  in  Neville  v.  Wilkin- 
son, "it  misleads  the  parties  contracting  on  the  subject  of  the  con- 
tract." 

The  author  of  the  treatise  last  cited  thus  states  the  modifications 
of  the  doctrine  : 

The  misrepresentation  must  be  of  something  material,  constituting 
an  inducement  or  motive  to  the  act,  or  omission  of  the  other,  and  by 
which  he  is  actually  misled  to  his  injury. 

In  the  next  place,  the  misrepresentation  must  not  only  be  in  some- 
thing material,  but  it  must  be  in  something  in  regard  to  vv'hich  the 
one  party  places  a  known  trust  and  confidence  in  the  other.  It  must 
not  be  a  mere  matter  of  opinion,  equally  open  to  both  parties  for  ex- 
amination and  inquiry,  and  where  neither  party  is  presumed  to  trust 
to  the  other,  but  to  rely  on  his  own  judgment. 

The  doctrine  of  these  text  writers  is  illustrated  by  the  cases  in  the 
books,  some  of  which  present  very  strong  applications  of  it,  for  it  is 
held  to  extend  not  only  to  the  parties  to  the  contract,  but  also  to 
others,  who,  from  gross  negligence,  are  guilty  of  misrepresentation. 
Thus,   for  example,  in    the  case  of   Pearson  v.  Morgan,'  where  A, 

'  2  Brown's  Ch.  Cases  385. 
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being  interested  in  an  estate  in  fee,  which  was  charged  with  ^8,000 
in  favor  of  B,  was  applied  to  by  C,  who  was  about  to  lend  money  to 
B,  to  know  whether  the  ^8,000  was  still  a  subsisting  charge  on  the 
estate.  A  stated  that  it  was,  and  C  lent  his  money  to  B  accordingly. 
It  appeared  afterward  that  the  charge  had  been  satisfied,  yet  it  was 
held  that  the  money  lent  was  a  charge  on  the  lands  in  the  hands  of 
A's  heirs,  because  he  either  knew  or  ought  to  have  known  the  fact  of 
satisfaction,  and  his  representation  was  a  fraud  on  C. 

Of  a  similar  character  was  the  case  of  Hobbs  7'.  Norton,"  where  one 
entered  into  an  agreement  for  the  purchase  of  an  annuity,  charged  on 
the  lands  of  a  third  person,  and  was  encouraged  in  the  course  of  the 
transaction  by  the  latter,  who  suggested  his  own  title,  and  it  after- 
ward appeared  that  such  title  was  of  a  nature  to  have  enabled  the 
owner  to  avoid  the  annuity;  yet  he  was,  as  to  the  purchaser,  held 
under  an  obligation  to  confirm  it. 

Cases  of  this  class  present  the  principle  in  its  strongest  aspect,  be- 
cause in  these  cases  the  parties  making  the  representation  were  bound 
by  it  to  prevent  a  loss  to  others,  although  they  themselves  derived  no 
advantage  from  it;  whereas,  in  those  instances  in  which  the  parties 
to  the  contract  made  the  representation,  they  would  receive  benefit  to 
the  amount  of  the  loss  which  the  misrepresentation  would  produce  to 
the  other  party,  who  acted  on  the  faith  of  it  ;  if  the  court  did  not  re- 
lieve against  it. 

This  principle  has  been  adopted  in  the  courts  of  our  own  country. 
In  Fulton's  executors  v.  Roosevelt,^  the  case  was  this:  Fulton  was 
induced  by  the  representations  of  Roosevelt,  that  he  had  discovered 
a  valuable  coal  mine  on  the  bank  of  the  Ohio  River,  to  contract  for 
the  purchase  of  a  tract  of  land,  stated  by  Roosevelt  to  embrace  the 
mine;  and  besides  giving  to  Roosevelt  $4,400,  Fulton  covenanted  to 
pay  him  $1,000  annually  for  twenty  years,  but  the  annuity  was  to 
cease  if  after  the  mine  was  faithfully  worked  by  Fulton  it  should  not 
produce  at  least  $t  2,000,  etc.  And  the  land  was  accordingly  conveyed 
to  Fulton.  It  appeared  that  there  was  no  coal  mine  within  the  bounda- 
ries of  the  land  conveyed,  although  there  was  coal  adjoining  it,  in  the 
bed  of  the  river,  which  was  navigable,  deep,  and  rapid;  but  the  work- 
ing of  the  mine,  if  practicable,  would  be  very  hazardous,  expensive 
and  unprofitable.  The  contract  on  the  part  of  Fulton  was  held  to 
be  founded  in  mistake  and  misrepresentation,  and  Roosevelt  was 
perpetually  enjoined  from  bringing  any  suit  against  Fulton  to  recover 
the  annuity  agreed  to  be  paid  him. 

In  that  case  the  Chancellor  says:  Whether  the  defendant  made  the 
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stalements  in  his  letter  to  Fulton  through  mistake,  or  under  the  de- 
lusions of  his  own  imagination,  or  by  design,  I  am  not  able  to  say. 
It  is  sufficient  for  the  decision  of  this  case  that  the  representations 
are  not  supported,  but  are  contradicted  by  proof,  and  that  the  claim 
of  the  annuity,  upon  such  a  state  of  the  case,  is  unconscientious  and 
unjust.     And  this  decree  was  affirmed  in  the  Court  of  Errors.' 

In  the  case  of  McFerran  v.  Taylor  &  Massie,  in  this  court,"  the 
court,  after  remarking  that  there  was  a  material  misrepresentation, 
and  that  the  defendant  had  contended  that  it  originated  in  mistake, 
not  in  fraud,  say:  From  the  situation  of  the  parties  and  of  the  coun- 
try, and  from  the  form  of  the  entry  it  was  reasonable  to  presume  that 
this  apology  is  true  in  point  of  fact;  but  the  court  does  not  conceive 
that  the  fact  will  amount  to  a  legal  justification  of  the  person  who 
has  made  the  misrepresentation.  He  who  sells  property  of  a  de- 
scription given  by  himself  is  bound  to  make  good  that  description, 
and  if  it  be  untrue  in  a  material  point,  although  the  variance  be  oc- 
casioned by  a  mistake,  must  still  remain  liable  for  that  variance. 

The  principles  of  these  cases  we  consider  founded  in  sound  morals 
and  law.  They  rest  upon  the  ground  that  the  party  selling  property 
must  be  presumed  to  know  whether  the  representation  which  he  makes 
of  it  is  true  or  false.  If  he  knows  it  to  be  false,  that  is  fraud  of  the 
most  positive  kind;  but  if  he  does  not  know  it,  then  it  can  only  be 
from  gross  negligence,  and  in  contemplation  of  a  court  of  equity, 
representations  founded  on  mistake,  resulting  from  such  negligence, 
is  fraud. ^  The  purchaser  confides  in  it  upon  the  assumption  that 
the  owner  knows  his  own  property  and  truly  represents  it;  and,  as 
was  well  argued  in  the  case  in  Cranch,  it  is  immaterial  to  the  pur- 
chaser whether  the  misrepresentation  proceeded  from  mistake  or 
fraud.  The  injury  to  him  is  the  same,  whatever  may  have  been  the 
motives  of  the  seller. 

We  will  next  inquire  whether  the  misrepresentation  in  this  case 
comes  up  to  the  rule  which  has  been  laid  down.  In  tne  first  place, 
it  must  be  of  matters  of  fact ;  and  it  has  been  argued  by  the  appel- 
lant's counsel  that  the  letter  of  the  21st  of  January,  1833,  did  not 
profess  to  state  matters  of  fact,  but  to  express  opinions.  It  is  cer- 
tainly true  that  matters  of  opinion  between  parties  dealing  on  equal 
terms,  although  falsely  stated,  are  not  relieved  against,  because  they 
are  not  presumed  to  mislead  or  influence  the  other  party,  when  each 
has  equal  means  of  information.  But  we  consider  the  representation 
in  this  case  not  the  expression  of  opinion,  but  the  statement  of  facts. 
The  appellant,  in  giving  a  description  of  a  mine   in  Virginia,  which 
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.he  desired  to  be  exhibited  to  the  appellee  in  New  York,  says  that  one 
:hundred  feet  on  the  vein  had  been  developed,  which  proved  to  be 
Nvery  rich,  much  richer  than  anything  yet  discovered  in  the  United 
States.  That  the  surface  was  rich  in  gold;  that  the  formaiion  was 
quite  wide,  and  in  one  place  twelve  feet;  that  the  veins  were  dissem- 
inated throughout  the  whole  formation,  in  threads  of  from  two  to  six 
inches  wide;  and  that  there  was  ore  from  the  mine  that  would  with- 
out doubt  give  several  hundred  pennyweights  of  gold  to  the  hundred 
pounds.  Now,  as  to  one  of  these  statements,  beyond  all  question  it  is 
a  matter  of  fact;  we  mean  the  one  which  describes  the  width  of  the 
formation  and  veins. 

Having  made  a  personal  examination,  he  declares  the  formation  to 
be  wide,  gives  the  actual  width  in  one  place,  and  then  the  width  of 
the  veins,  in  terms  not  of  conjecture,  but  of  the  most  positive  asser- 
tion. He  gives  their  dimensions  by  feet  and  inches.  This  statement, 
then,  comes  up  to  the  standard  of  mathematical  certainty.  And  even 
in  regard  to  the  others,  he  does  not  profess  to  speak  of  them  from 
conjecture,  but  speaks  of  them  as  they  are,  without  qualification. 
Take,  for  example,  this:  The  surface  is  rich  in  gold.  Not  that  he 
thinks  it  will  turn  out  to  be  rich,  but  that  it  is  rich.  It  was  argued 
that  there  was  no  standard  by  which  to  decide  what  quantity  of  gold 
would  justify  calling  it  rich.  There  is  none  by  which  it  can  be  de- 
cided with  mathematical  certainty,  but  the  law  does  not  require  it. 
Suppose  that  a  seller  was  to  describe  to  a  distant  purchaser  a 
tract  of  land  as  being  rich,  and  it  were  proven  to  be  poor  or  very 
poor.  Can  it  be  that  a  court  of  equity  would  not  give  relief  in  such 
a  case?  The  certainty  in  the  one  case  is  as  great  as  in  the  other, 
and  the  misrepresentation  as  to  richness  must  be  proven  in  each  case 
by  the  evidence  of  those  who  understood  the  quality  of  the  one  or 
the  other. 

In  the  next  place,  the  misrepresentation  must  be  of  something  ma- 
terial, constituting  an  inducement  or  motive  to  the  appellee  to  pur- 
chase, and  by  which  he  has  been  actually  misled  to  his  injury. 

Now,  in  our  opinion,  that  is  emphatically  the  casein  the  suit  before 
us.  The  mine,  we  think,  not  only  constituted  a  motive,  but  the  sole 
motive  to  the  purchaser  ;  he  was  induced  to  purchase  an  interest  at  a 
high  price,  in  that  which  has  turned  out  to  be  worthless,  and  he  has 
therefore  been  misled  greatly  to  his  injury. 

It  must,  in  the  next  place,  be  in  something  in  which  the  one  party 
places  a  known  trust  and  confidence  in  the  other. 

Nothing  could  be  stronger  than  the  confidence  here,  because  the 
appellee  had  never  seen  the  mine,  and  the  appellant  knew  it ;  the 
appellee  had  seen  the  letter  of  description  and  specimens,  and  the 


SEC.  II.]  SMITH   V.    RICHARDS.  637 

appellant  knew  that  he  had;  the  appellee  confided  in  the  truth  of  the 
appellant's  representation  and  his  skill  in  mines  and  in  mining  opera- 
tions, and  the  appellant  knew  that  he  did. 

But  it  has  been  earnestly  contended  at  the  bar  that  whatever 
might  be  the  effect  of  misrepresentation  in  cases  in  which  there 
was  nothing  to  countervail  it,  that  in  this  case,  at  least,  it  cannot 
avail  the  appellee,  on  account  of  the  particular  character  of  the  con- 
tract. 

The  purchase  of  an  interest  in  the  gold  mine  was  made  through 
the  agency  of  Charles  H.  Richards,  acting  for  himself  and  others, 
and  among  them  for  the  appellee.  Richards,  by  his  letter  of  the  i8th 
of  June,  1833,  to  the  appellant,  among  other  things  said:  "  But  after 
all  the  above-named  gentlemen  (among  whom  was  the  appellee)  had 
seen  your  letter,  we  concluded,  at  any  rate,  we  would  look  at  the 
samples  of  ore,  and  have  done  so,  and  your  letter  describing  the 
premises  to  N.  R.  (Nathaniel  Richards)  he  read  to  us.  The  ore  is 
rich  beyond  dispute,  but  how  much  there  is  of  it  remains  to  be  seen. 
In  regard  to  the  extent  of  the  mine  and  its  richness,  we  must,  of 
course,  rely  on  your  judgment."  The  appellant,  in  his  letter  of  the 
2ist  of  June,  1S33,  in  reply  to  the  above  letter  of  Charles  H.  Rich- 
ards, speaking  of  the  gold  mine,  says:  "  I,  however,  sell  it  for  what  it 
is,  gold  or  snow-balls,  and  I  leave  it  for  you  the  decide  whether  you 
will  take  it  at  my  price  or  not."  It  is  said  that  the  contract  having 
been  concluded  upon  the  basis  of  this  correspondence,  the  purchase 
was  one,  with  all  faults;  that  is  in  effect,  that  the  seller  was  absolved 
from  all  liability,  by  reason  of  any  representation  which  he  had  made 
in  relation  to  the  mine. 

In  support  of  this  proposition  several  cases  have  been  cited  at  the 
bar.  Let  us  examine  them — The  case  of  Baglehole  v.  Walters  ^  was 
this:  The  defendant  being  about  to  sell  a  vessel,  the  subject  of  the 
suit  had  printed  particulars  of  sale,  of  which  a  copy  was  delivered  to 
the  plaintiff,  in  the  following  words:  "  For  sale,  the  good  brig  Iris, 
burthen  per  register  208  tons;  will  carry  17  keels  of  coal  and  glass, 
or  300  loads  of  timber;  has  lately  delivered  a  cargo  of  sugar  from  the 
West  Indies  in  excellent  condition;  is  well  found  is  all  kinds  of 
stores,  which  are  in  good  condition.  Hull,  masts,  yards,  standing 
and  running  rigging,  with  all  faults  as  they  now  lie."  The  plaintiff 
purchased  two-thirds  of  the  ship,  which  defendant  conveyed  to  him 
in  the  common  form.  The  plaintiff  undertook  to  prove  that  at  the  time 
of  the  sale  the  ship  had  several  secret  defects  in  her;  that  these  were 
known  to  the  defendant,  and  that  he  did  not  disclose  them  to  the 
plaintiff.  And  he  relied  upon  a  previous  case  of  Mellish  v.  Motteaux,* 
'  3  Camp  154.  '  Peake's  Cases  215. 
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in  which  Lord  Kenyon  had  held  that  the  seller  of  a  ship  is  bound  to 
disclose  to  the  buyer  all  latent  defects  known  to  him,  observing  that 
the  terms  to  which  the  plaintiff  acceded  of  taking  the  ship  wiih  all 
faults,  and  without  warranty,  must  be  understood  to  relate  only  to 
those  faults  which  the  plaintiff  could  have  discovered  or  which  the 
defendants  were  unacquainted  with.  But  Lord  Ellenborough,  dis- 
approving of  the  doctrine  of  the  case  above  cited,  held  that  where  a 
ship  is  sold  with  all  faults  the  seller  is  not  liable  to  an  action  in 
respect  of  latent  defects  which  he  knew  of  without  disclosing  at  the 
time  of  the  sale,  unless  he  used  some  artifice  to  conceal  them  from 
the  purchaser. 

In  the  same  volume  of  Campbell,  505,  a  case  is  reported  of 
Schneider  and  another  ?'.  Heath,  which  was  tried  before  Mansfield, 
Chief  Justice.  The  opinion  expressed  by  the  Chief  Justice  is  founded 
in  so  much  good  sense  and  justice  that  we  should  have  felt  disposed 
in  a  conflict  of  authorities  to  have  adopted  it,  even  if  it  had  not  been, 
as,  in  the  sequel  of  this  opinion,  we  shall  show  it  was,  subsequently 
recognized  and  acted  upon  by  the  court.  The  oi)inion  is  in  these 
words:  "The  words,"  that  is,  with  all  faults  as  they  lie,  "are  very 
large  to  exclude  the  buyer  from  calling  upon  the  seller  for  any  defect 
in  the  thing  sold;  but  if  the  seller  was  guilty  of  any  positive  fraud  in 
the  case  these  words  will  not  protect  him.  There  might  be  such 
fraud,  either  in  a  false  representation  or  in  using  means  to  conceal 
some  defect.  I  think  the  particular  is  evidence  here  by  way  of  rep- 
resentation; that  states  the  hull  to  be  nearly  as  good  as  when 
launched,  and  that  the  vessel  required  a  most  trifling  outfit.  Now, 
is  this  true  or  false?  If  false,  it  is  a  fraud,  which  vitiates  the  con- 
tract. What  was  the  fact?  The  hull  was  worm-eaten,  the  keel  was 
broken,  and  the  ship  could  not  be  rendered  seaworthy  without  a  most 
expensive  outfit.  The  agent  tells  us  he  framed  this  particular  without 
knowing  anything  of  the  matter.  But  it  signifies  nothing  whether  a 
man  represents  a  thing  to  be  different  from  what  he  knows  it  to  be,  or 
whether  he  makes  a  representation  which  he  does  not  know  at  the 
time  to  be  true  or  false  if  in  point  of  fact  it  turns  out  to  be  false."  As 
it  appeared  in  the  case  that  means  had  been  taken,  fraudulently,  to 
conceal  the  defects  in  the  ship's  bottom,  the  case  may  not  be  an 
authority  in  favor  of  the  opinion  above  quoted;  yet  it  serves  to  show 
that  the  doctrine  on  this  subject  was  not  then  settled.  About  the 
time  that  this  last  case  was  decided,  the  case  of  Pickering  v.  Dowson  ' 
was  decided  in  the  Common  Pleas.  That  also  was  the  sale  of  a  ship 
with  all  faults.     A  copy  of  the  particulars  was  delivered  by  the  seller 
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to  the  buyer,  which,  among  other  things,  represented  the  ship  as 
being  copper  fastened  and  as  having  recently  undergone  a  thorough 
repair.  It  was  proven  that  the  ship  was  not  copper  fastened,  and 
that  the  defendant  knew  she  was  leaky.  The  court  adhered  to  the 
doctrine  of  Lord  Ellenborough,  in  Baglehole  v.  Walters,  and  held 
that  the  seller  was  not  responsible.  Now,  it  will  be  observed  that  all 
these  cases  were  cases  of  ships,  where  the  thing  which  was  the  sub- 
ject matter  of  the  contract  was  in  such  situation  that  the  buyer  had  a 
full  opportunity  to  inspect  and  examine  the  truth  of  the  representa- 
tion ;  and  this  we  take  to  be  the  ground  of  decision  in  them.  The 
meaning,  says  Heath  Justice,  in  Pickering  v.  Dowson,  of  selling  with 
all  faults  is  '"  that  the  purchaser  shall  make  use  of  his  eyes  and  un- 
derstanding to  discover  what  faults  there  are."  This  implies,  in  our 
opinion,  that  the  thing  must  be  in  such  situation  as  to  enable  him  to 
make  use  of  his  eyes  and  understanding,  and  accordingly  in  that 
case  "  the  full  opportunity  of  the  purchaser  to  inspect  and  examine 
the  truth  of  the  representation  "  is  included  in  the  marginal  note  of 
the  case,  as  one  of  the  terms  of  the  proposition  which  exempts  the 
seller  from  liability. 

Now  we  think  that  this  case  is  strikingly  contradistinguished  from 
that  in  the  most  important  particular  ;  that  in  this  the  purchaser  had 
not  full  opportunity  to  inspect  and  examine.  It  is  true  that  it  would 
have  been  in  the  purchaser's  power  to  have  travelled  some  hundreds 
of  miles  to  Virginia  to  examine  the  mine  ;  so  it  was  in  the  case  which 
has  been  quoted  from  Johnson's  Chancery  Reports;  but  the  Chan- 
cellor does  not  even  intimate  an  idea  that  it  was  necessary  for  him  to 
do  so;  so  also  in  the  case  of  Sherwood  v.  Salmon,'  the  purchaser 
might  by  extraordinary  diligence  have  examined  the  land,  but  the 
court,  in  reference  to  this  very  subject,  say  that  where,  from  the  re- 
mote situation  of  the  land,  or  any  other  cause,  a  contract  is  made  for 
the  sale  of  land,  without  viewing  it,  there  is  the  same  reason  that  the 
seller  should  be  responsible  for  a  false  affirmation  respecting  its 
quality,  as  for  any  other  fraud. 

We  think  we  may  safely  lay  down  this  principle,  that  wherever  a 
sale  is  made  of  property  not  present,  but  at  a  remote  distance,  which 
the  seller  knows  the  purchaser  has  never  seen,  but  which  he  buys 
upon  the  representation  of  the  seller,  relying  on  its  truth,  then  the 
representation,  in  effect,  amounts  to  a  warranty;  at  least  that  the 
seller  is  bound  to  make  good  the  representation.  No  part  of  the 
reasoning  of  the  cases  which  we  have  been  reviewing  applies  to 
such  a  case;  they  proceed  upon  the  idea  that  where  the  subject  of 
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the  sale  is  open  to  the  inspection  and  examination  of  the  buyer,  it 
is  his  own  folly  and  negligence  not  to  examine.  Chancellor  Kent,  in 
the  second  volume  of  his  Commentaries,  484-485,  has  justly  said  that 
the  law  does  not  go  to  the  romantic  length  of  giving  indemnity 
against  the  consequences  of  indolence  and  folly,  or  a  careless  indif- 
ference to  the  ordinary  and  accessible  means  of  information.  We 
think  that  this  imputation  cannot  be  made  with  any  propriety 
against  the  appellee.  The  subject  of  the  purchase  was  several  hun- 
dred miles  from  him;  he  had  never  seen  it:  the  seller  knew  that  he 
had  never  seen  it;  in  this  situation  he  made  a  representation,  both  by 
description  in  his  letter  and  by  the  exhibition  of  specimens;  the  ap- 
pellee bought  upon  the  faith  of  that  representation,  the  appellant 
knowing  that  the  appellee  had  read  the  letter  and  seen  the  samples  ; 
finally,  the  appellee  had  a  double  confidence  in  the  appellant,  first 
in  his  integrity,  and,  secondly,  in  his  skill  in  mining ;  and  the  ap- 
pellant admits  his  belief  that  the  appellee  had  this  double  confidence 
in  him. 

If,  under  these  circumstances,  the  seller  were  not  bound  by  his  rep- 
resentation, we  know  not  in  what  cases  we  ought  to  apply  the  well- 
known  and  excellent  maxim,  ^'- fides  serva7ida  est."  We  have  now  com- 
pared the  cases,  and  upon  principle  have  shown  that  they  do  not  apply 
to  this.  But  we  will  conclude  our  opinion  by  referring  to  a  case  later 
than  all  those  which  we  have  been  examining,  the  reasoning  of  which 
is  conclusive,  as  we  think,  in  favor  of  the  view  which  we  have  taken.  It 
is  the  case  of  Shepard  u.  Kain.'  It  was  a  case  for  the  breach  of  war- 
ranty as  to  the  character  of  a  ship.  The  advertisement  for  the  sale  of 
the  ship  described  her  as  a  copper-fastened  vessel,  but  there  were  sub- 
joined these  words  :  "  The  vessel,  with  her  stores,  as  she  now  lies,  to  be 
taken  with  all  faults,  without  allowance  for  any  defects  whatever."  It 
appeared  at  the  trial  that  the  ship  when  sold  was  only  partially  copper- 
fastened,  and  that  she  was  not  what  was  called  in  the  trade  a  copper- 
fastened  vessel.  It  appeared  also  that  the  plaintiff,  before  he  bought 
her,  had  a  full  opportunity  to  examine  her  situation. 

The  court  said  the  meaning  of  the  advertisement  must  be  that  the 
seller  will  not  be  responsible  for  any  faults  which  a  copper-fastened  ship 
may  have.  Suppose  a  silver  service  sold  with  all  faults,  and  it  turns  out 
to  be  plated;  can  there  be  any  doubt  that  the  vendor  would  be  liable  ? 
With  all  faults  must  mean  which  it  may  have  consistently  with  its  being 
the  thing  described.  Here  the  ship  was  not  a  copper-fastened  ship  at 
all,  and  therefore  the  verdict  was  right.  This  case  decides  that  even 
where  the  plaintiff  had  a  full  opportunity  of  examination,  the  term,  all 
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faults,  did  not  exempt  the  seller  from  liability  for  any  defect  but  what 
was  consistent  with  its  being  the  thing  described,  and,  in  effect,  that  the 
description  amounted  to  a  warranty.  In  the  case  before  us,  where  the 
appellee  had  no  opportunity  for  examination  (and  in  that  respect  the 
case  is  much  stronger  in  his  favor  than  the  one  just  cited),  the  terms  of 
the  sale,  in  our  opinion,  put  upon  the  appellee  no  hazard  or  risk  but 
those  which  were  consistent  with  the  mine  being  such  as  it  was  de- 
scribed ;  that  those  terms  in  no  degree  exempted  him  from  liability  for 
misrepresentation  ;  but  if  the  mine  had  been  such  as  described,  that 
then  ihey  would  have  exempted  him  from  any  liability  for  failure  in  its 
anticipated  produce. 

It  may  be  that  the  appellant  made  the  representation  under  the  influ- 
ence of  delusion,  but  it  is  sufficient,  to  decide  this  case,  for  us  to  know 
that  the  representation  was  untrue  in  material  parts  of  it.  The  decree 
of  the  Circuit  Court  is  affirmed  with  costs. 

Mr.  Justice  Story  dissenting.  In  this  case  I  have  the  misfortune 
to  differ  from  a  majority  of  my  brethren.  The  bill  seeks  to  set  aside 
and  rescind  an  executed  contract  upon  the  ground  of  gross  premed- 
itated fraud,  the  contract  being  confessedly  one  of  great  hazard  and 
founded  in  speculation.  The  answer  fully  and  pointedly  denies  every 
allegation  of  fraud  and  insists  upon  the  most  perfect  good  faith.  The 
decree,  by  rescinding  the  contract,  affirms  the  material  charges  of  fraud 
stated  in  the  bill.  After  a  careful  consideration  of  the  evidence  in  the 
record,  my  opinion  is  that  there  is  no  just  foundation  for  or  proof  of 
these  charges.  I  do  not  propose  to  review  the  evidence,  though  I  take 
a  very  different  view  of  it  from  what  has  been  expressed  in  the  opinion 
delivered  by  my  brother  Barbour  ;  and  there  are  man)'  facts  and  cir- 
cumstances which  have  struck  n)y  mind  with  great  force  which,  I  regret 
to  find,  are  not  deemed  of  equal  importance  by  my  brethren.  I  am 
not  willing,  by  my  silence,  to  sanction  imputations  upon  the  appellant 
which  cast  so  deep  a  shade  upon  his  character,  which  the  record  shows 
has  hitherto  been  without  stain  or  reproach.  In  my  opinion,  the  appel- 
lant stands  acquitted  of  fraud,  the  victim,  if  you  please,  of  a  heated  and 
deluded  imagination,  indulging  in  golden  dreams  ;  but  in  this  respect  he 
is  in  the  same  predicament  with  the  appellee,  and  none  other, 

Mr.  Justice  McLean  dissented,  stating  that  he  agreed  altogether 
with  Mr.  Justice  Story. 

Mr.  Justice  Baldwin  dissented,  both  as  to  the  facts  and  the  law,  as 
stated  in  the  opinion  of  the  court,  delivered  by  Mr.  Justice  Barbour. 

On  appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  New  York.  This  cause  came  on  to  be  heard  on  the 
transcript  of  the  record  from  the  Circuit  Court  of  the  United  States  for 
the  Southern  District  of  New  York,  and  was  argued  by  counsel.     On 
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consideration  whereof  it  is  adjudged  and  decreed  by  this  court  tliat  the 
decree  of  the  said  Circuit  Court  in  this  cause  be,  and  the  same  is  hereby 
affirmed,  with  costs. 

Note. — The  counsel  for  the  appellant  afterward  presented  a  petition, 
praying  for  a  rehearing  of  this  case,  but  the  court  unanimously  over- 
ruled the  application. 


Ii*^  «»iFt;^K^v«^^*^  i 


j^^^'Cc/w^rtw^C  »"*V^"'        TORRANCE  v.  BOLTON 

This  was  an  appeal  from  a  decision  of  Vice-Chancellor  Malins.' 


^*^^  In  the  Court  of  Appeal  in  Chancery,  November  20,   22,   1872. 

^  V  \_Reported  in  Law  Reports,  8  Chancery  Appeals  118.] 


k  A  1  Hib  wab  an  appeal  irum  a  uccibiun  ui    v  icc-v^uctijcciiui  iviauiis. 

W  p^-*^         'The  bill  yyag  f^igj  5y  j^p  Torrauce,  living  at   Rugby,  to  be  relieved 
from  a  contract  to  purch 
following  circumstances 


L,  <^'^m6^    from  a  contract  to  purchase  some  land  from  the  defendant  under  the 
\  4  •^"W^       On  the  8th  of  January,  1870,  the  defendant's  solicitor  inserted  in  the 


^  t/y),  *^Ji*^^    Rugby  Advertiser  the  following  advertisement 

"  Clifton-on-Dunsmore,  Warwickshire. 
"  Preliminary  Announcement. 
5^  ^.*tt.'f>^^,      "Mr.  W.  Cropper  will  offer  for  sale  by  auction,  on  an  early  day,  the 
KM.  ■  '  "  absolute  reversion  to  all  that  valuable  freehold  estate  situated  as  above, 

■>"    •'       ■  t    and  containing  75a.  2r,  igp.,  or  thereabouts,  now  in  the  possession  of 
Mr.  W.  Bull.     The  reversion  falls  into   possession   on   the  death  of  a 
lady  now  in  her  seventieth  year.     For  further  particulars  apply  to  Mr. 
f    „      Edmund  Harris,  solicitor,  or  to  the  auctioneer,  Rugby." 
I   ''  — '      Soon  afterward  fresh    advertisements  were  issued  in  the  following 

^KtM»Vterms: 

'^         ■tp-  "  Clifton-on-Dunsmore,  Warwickshire, 

r*^  ^*"^'  u  Valuable  Freehold  Estate. 

M^f .  Myf  "  Mr.  William  Cropper  begs  to  announce   that  he  is  instructed  to 

rjfrj)  j^^*.'^?^  offer  for  sale   by  auction  (unless  the  same  is  previously  disposed  of  by 
~)^laJ*)  ^^  private  contract,  of  which  due  notice  shall  be  given),  on  Tuesday,  the 
'")  ^c*-«'i)      ^^^  °f  February,  1870,  at  the  Eaurence  Sheriff  Arms  Hotel,  Rugby,  at 
^  -vc^         4  o'clock  in  the  afternoon,  and  subject  to  the  conditions  of  sale  to  be 
,  V    '.  then  read,  all  that  the  immediate  reversion  in  fee  simple  of  and  in  all  the 

•^"^         {      valuable  farm  and  lands,  containing  75a.  2r.  igp.,  with  suitable   farm- 
'^■^-^'''*^  house  and  buildings  thereon,  situate  and  being  at  Clifton-on-Dunsmore 

''''^^**\       aforesaid,  as  the  same  is  now  in  the  occupation  of  Mr.  William  Bull  as 
»-^*^       ^      tenant  from  year  to  year. 

-yJi^  a>a  i^r^Ji  ri  -Jj^  ,         'Law  Rep.  14  Eq.  124. 
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"The  reversion  falls  into  possession  on  the  death  of  a  lady  now  in 
her  70th  year. 

'~'n?or  further  particulars  and  to  treat   for  the  purchase  apply  to  Mr. 
Edmund  Harris,  solicitor,  Rugby. 

"  Dated  14th  January,  1870." 

The  plaintiff  read  these  advertisements,  and  in  consequence  applied 
to  Mr.  Hefford,  a  clerk  of  Mr.  Harris  the  defendant's  solicitor,  and 
asked  him  for  information  as  to  the  property.  It  was  asserted  by  f|.ef- 
ford,  but  denied  by  the  plaintiff,  that  Hefford  informed  him  of  the  fact 
tHat~tTTie*pToperty  was  mortgaged  to  the  extent  of  jQ2j^<)<).  There  was 
also  'arconflict  in  the  evidence  as  to  the  real  value  of  the  property,  and 
as  to  the  estimate  of  the  value  given  by  Hefford  to  the  plaintiff. 

No  further  particulars  of  the  property  were  published  and  no  condi- 
tions of  sale  were  issued.  The  auction  was  held  on  the  8th  of  Febru- 
ary, 1870,  and  the  plaintiff  attended  the  auction.  Before  the  property 
was  put  up  the  auctioneer's  clerk  read  aloud  the  particulars  and  condi- 
tions of  sale  from  a  manuscript,  but  no  copy  of  the  document  was 
handedTo  the  persons  who  attended  the  sale. 

The  particulars  as  stated  in  the  document  were  as  follows : 

"  All  that  the  immediate  absolute  reversion  in  fee  simple  of  and  in  all 
the  valuable  farm  and  lands,  containing  75a.  2r,  rgp.,  with  suitable 
farmhouse  and  buildings  thereon,  situate  and  being  at  Cli,fton-on-Duns- 
more  aforesaid,  as  the  same  is  now  in  the  occupation  of  Mr.  W.  Bull, 
as  tenant  from  year  to  year,  falling  into  possession  on  the  death  of  a 
lady  now  in  her  seventieth  year." 

The  first  condition  of  sale  reserved  the  right  to  the  vendor  or  his 
agent  to  bid  once  for  the  property. 

The  fourth  condition  was  as  follows  : 

"The  estate,  the  absolute  reversion  to  which  is  the  subject  of  the 
present  sale,  is  subject  to  two  several  mortgages,  created  by  the  vend- 
or's predecessors  in  title  :  one  for  securing  the  principal  sum  of  ^1,500, 
and  interest  at  the  rate  of  ^4  15s.  per  centum  per  annum,  and  the 
other  for  securing  the  principal  sum  of  ^499  and  interest  at  the  rate  of 
^4  I  OS.  per  centum  ;  and  the  vendor  has  by  an  indenture  bearing  the 
date  of  13th  of  June,  1869,  charged  the  reversionary  estate  with  a  sum 
of  ;^5oo  and  interest  at  the  rate  of  ^^  per  cent,  per  annum.  The 
purchaser  shall  take  a  conveyance  subject  to  the  three  said  several 
mortgages,  and  shall  pay  interest  to  the  mortgagees  on  the  said  princi- 
paTsiim  of  ;^5oo,  from  the  25th  March  next,  all  interest  on  the  said 
sum  up  to  that  day  being  paid  by  the  vendor.  The  interest  on  the  said 
respective  sums  of  ;:^i,5oo  and  ^499  is  paid  by  the  person  entitled  to 
the  rents  and  profits  of  the  said  estate  for  life.     The  sale  is  also  made 
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subject  to  any  claims  made  for  succession  or  other  duty  which  may 
arise  on  the  death  of  the  tenant  for  hfe," 

The  plaintiff,  who  was  in  his  seventy-third  year  and  very  deaf,  was, 
as  he  alleged  in  the  bill,  unable  to  hear  the  cuuditions  distinctly,  but 
believing  them  to  be  merely  of  a  formal  ciiaracter,  he  bid  at  the  sale 
and  the  property  was  knocked  down  to  him  at  ^2,500,  The  j^laintiff 
made  the  first  bid,  which  was  ^2,000,  and  he  stated  that  he  did  not 
observe  any  one  else  beside  himself  bidding,  but  the  auctioneer  from 
time  to  time  called  out  an  advanced  price,  whereupon  the  plaintiff  con- 
tinued his  bidding. 

The  deposit  was  not,  however,  in  fact,  paid  till  the  next  day,  when 
the  plaintiff's  solicitor  called  at  the  office  of  the  defendant's  solicitor 
and  gave  him  a  check  for  ^250.  Before  paying  the  money  he  was 
shown  a  copy  of  the  conditions  of  sale,  and  at  once  stated  that  he  be- 
lieved the  plaintiff  did  not  know  that  he  was  buying  subject  to  incum- 
brances. 

On  the  10th  of  February  the  plaintiffs  solicitor  was  furnished  with  a 
coi)y  of  the  conditions  of  sale,  and  the  plaintiff  then,  as  he  alleged,  first 
became  aware  of  the  effect  of  the  4th  condition. 

On  the  26th  of  February  the  plaintiffs  solicitor  wrote  to  the  defend- 
ant's solicitor  the  following  letter; 

*'  Dear  Sir — I  have  had  a  very  long  interview  with  Dr.  Torrance,  who 
is  anxious  to  be  released  from  his  contract,  in  consequence  of  the  mis- 
apprehension he  was  under  both  previous  to  and  at  the  sale,  as  to  any 
incumbrances  being  on  the  property  which  the  purchaser  would  be  liable 
to  pay.  Previous  to  the  sale  Dr.  Torrance  had  read  only  the  particu- 
lars of  sale,  which  described  the  property  sold  as  an  absolute  reversion, 
whereas  it  turns  out  that  it  is  only  an  equity  of  redemption  of  and  in 
such  reversion.  Dr.  Torrance  had  not  read  the  conditions  of  sale  ; 
being  very  deaf  he  did  not  hear  them  read  at  the  sale,  and  knew  nothing 
of  the  mortgages  mentioned  in  the  fourth  condition,  but  being  misled 
by  the  description  of  the  property  in  the  particulars  of  sale,  he  supposed 
he  was  purchasing  the  absolute  reversion  therein  mentioned  and  bid  ac- 
cordingly for  it,  and  not  for  a  mere  equity  of  redemption,  subject  to 
mortgages  which  would  double  his  purchase-money.  He  was  also  in- 
duced to  bid  up  to  the  amount  he  did  in  consequence  of  a  conversation 
he  had  with  Mr.  Hefiord  previous  to  the  sale,  when  he  informed  Dr. 
Torrance  that  your  reserve  was  ^3,000.  Under  these  circumstances 
Dr.  Torrance  is  desirous  of  having  the  contract  rescinded  and  his  de- 
posit returned,  and  is  willing  in  such  case  to  pay  all  the  expenses  of 
and  incident  to  the  sale." 

The  defendant  declined  the  offer  contained  in  this  letter,  and  com- 
menced an  action  against  the  plaintiff  on  his  contract,  which,  however, 
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he  afterward  withdrew ;  and  after  some  further  correspondence  the 
plaintiff  filed  the  present  bill  on  the  30th  of  May,  1870,  praying  that 
the  contract  of  the  8th  of  February,  1870,  might  be  declared  to  be  re- 
scinded and  might  be  delivered  up  to  be  cancelled,  and  that  the  plaint- 
ifif  might  be  declared  to  have  a  lien  upon  the  defendant's  interest  in  the 
property  comprised  in  the  sale  for  the  amount  of  the  deposit  and  the 
costs  of  the  suit. 

The    Vice  Chancellor  declared    the   plaintiff  entitled    to    the   relief 
prayed,  and  from  this  decision  the  defendant  appealed.  ^ 

Mr.  Pearson,  Q-C,  and  Mr.  Nugefit  for  the  appellant.  ,.    j,  y^i^ 

Mr.  Kay,  Q.C.,  and  Mr.  Rigby  for  the  plaintiff.  U^v-W^  *  ^^  ^ 

Sir  W.  M.  James,  LJ.     Since  the  close  of  the  arguments  by  the  "U ''""'H*^  ^  V  ^ 
appellant's  counsel  we  have  had  an  opportunity  of  considering  this  case,  ^-  f'^^'rffiSt.i*^ 
and  we  do  not  think  it  necessary  to  call  upon  Mr.  Kay  to  say  anything    \^    "  .  ''^  " 
to  us.     Being  of  opinion,  as  I  am,  that  the  decree  of  the  Vice-Chan-  *J^     V^ 
cellor  ought  to  be  affirmed,  and  concurring  as  I  do  entirely  in  the  judg- 
ment which  the  Vice-Chancellor  pronounced,  it  is  not   necessary,  I 
think,  to  say  much  by  way  of  reason  for  affirming  that  decision. 

I  agree  with  the  Vice-Chancellor  that  the  description  of  the  property  in  I  ^0"*^  ^**^  "^ 
the  particulars  of  sale  was  an  improper,  insufficient,  and  not  very  fair   A/p'^?^^  * 
Jescnptioli.     It  was  not  right  to  describe  as  an  absolute  reversion,  or      ~  '  ^ 

as  an   immediate  reversion,  expectant  on  the  death  of  the  tenant  for 
life,  that  which  was  intended  to  be  offered  for  sale,  which  was,  in  truth, 
an  equity  of  redemption  in  a  reversionary  interest,  which  was  itself  a  re- 
versionary interest  in  an  equity  of  redemption.     Such  a  description,  in 
my  jnd2;nient,  was  calculated,  if  not  mtended,  to  entrap — was  calculated, 
if  not  intended,  to  mislead  persons   who  would   thereby  be  entrapped  ,       ~    '  nn      t 
into  the  auction-rooui.     A   person  reading  such  a  description  as  this,      ^       ' 
wlio'would  be  disposed   to  invest  in  such  a  property,  would  naturally,      -Ca.,»-/v?!«/) 
first  of  all,  go  and  inquire  what  the  value  of  the  property  was,  and  would  \  jjul  Lv-f-vr 
naturally  then  apply   to  an   actuary,  or  some  other   person  whom  he  ^    [     Jj 

thought  competent  to  give  him  advice  upon  such  a  subject,  what  was    '*'^-^' *' 
the  proper  deduction  to  be  made  in  respect  of  the  outstanding  life  inter-    jtj'yv5v"v-t<J*-« 


est.     If  he  had  at  the  same  time  been  informed  that  what  he  was  buy-    (_,^  (/  s  ''*«-* 
ing  was  an  equity  of  redemption,  a  prudent  man  would  consult  with  his        / 
soIicTfbr,  or  some  otiier  person  capable  of  advising  him  in  such  a  matter,     J-*-^*-**^'"'*''*^ 
aslo  what  were  the  exact  rights  and  the  exact  liabilities  which   he  was    /\JS-40*-^Wl 
acquiring  and  taking  upon  himself  as  purchaser  of  an  equity  of  redemp-     -, 
tion. 

There  b^ing,  then^  this  improper  and  misleading  description  in  the 
particulars  of  sale,  I  am  ofopinion  that  the  burden  of  proof  is  cast  en- 
tirely"on  the  defendant  to  show  that  the  plaintiff  was  not  in  fact  misled 
6£^hat  he  had  read,  and  of  that  burden  the  defendant  has  not,  in  my    k  Lf\  ►t«./9»-j 

CC)  .    V%.-d-^\)     ^^^'^■H..     ^v,>tMVt     t.-^  -^     ^^-^  ^    Crv:^  /-i*  «vX-v^^ 

U^  hJ^  fi^ixy^K^  h'-r^  i  VvU-*  h^^  'h.r.jt^  Ij  v^-iSHUtA. 


54:G  TOUUAN'CK   V.    BOLTOX.  [('IIAI'.  11. 

judgment,  discharged  himself.  It  was  not  sufficient  to  read,  in  the  midst 
of  a  long  paper  of  conditicjns,  a  C()n(litK)nj  not  even  the  first,  following 
immediately  the  particulars  of  s.ilc,  but  tin,-  fourth  condition — which 
merely  told  him  that  the  property  was  subject  to  several  mortgages,  and 
which  contained  a  very  long  story  as  to  what  he  was  to  do  ;  as  to  whicR 
it  might  very  well  hapi)en,  as  in  this  case  it  did  hai)pen,  that  it  failed  to 
convey  to  the  purchaser's  mind  this  information,  which  ought  to  have 
been  conveyed  to  him,  namely,  that  what  he  was  buying  was  the  right 
ofinstituting  two  or  three  suits  in  chancery,  an  immediate  liability  to  a 
sum  of  ;^5oo,  which  he  might  be  called  upon  to  i)ay  at  any  moment, 
and  an  immediate  liability  to  one  or  two  other  chancery  suits,  which  the 
mortgagees  of  the  property  might  at  any  time  have  instituted  for  the 
purpose  of  foreclosure.  I  am  of  opinion,  from  all  the  circumstances  of 
the  case,  and  from  the  conduct  of  the  purchaser,  that  he  never  did  know 
what  he  was  buying,  and  that  he  never  had  his  mind  sufficiently  clear  of 
that  misrepresentation  which  was  infused  into  it  by  the  particulars  of 
sale,  and  in  consequence  of  which  he  was  led  to  bid  as  he  did. 

It  is  also  suggested  that  he  went  on  with  the  transaction  for  some 

days  after  he  had  bid,  with  some  notice  of  what  he  had  done.     In  my 

/       ljj_.     opinion,  when  a  man  has  been  induced  to  sign  a  document  under  these 

ij^   ♦  jcircumstances,  and  has  found  himself  entangled  in  the  matter,  he  has  a 

kf\,  ilxight  to  a  reasonable  time  to  ascertain  his  position  and  to  take  advice 

•  I"       prom  persons  capable  of  advising  him  as  to  what  he  ought  to  do ;  and 

'^•'*^   Ti'^  0^"  ^^'^  case  the  i>laintiff  seems  to  have  acted  with  all  reasonable  promp- 

^  '  ititude  in  making  his   objection   to  the  contract  into  which  he  had  been 

^incfiiced  to  enter,  and  in  repudiating  that  contract  into  which  he  had  so 
•entered. 

It  was  very  strongly  impressed  upon  us  that  Lord  St.  Leonards  had 
■said  in  his  book  '  that  contracts  for  sale,  although  they  might  not  be  en- 
forced in   this   court,  could   only  be   set  aside  on  the  ground  of  fraud. 

Ljcr^Cf-^X*^    T^'^^  word  "fraud"  there  is  fiomen  seneralissinuim,  and  it  must  not  be 


\yv-^ 


V, 


1^  YKaX^' 


construed  so  as  to  mislead  persons  into  the  notion  that  contracts  for 
tTie  sale  and  purchase  of  lands  are  in  any  respect  privileged,  so  as  to  be 
ft^e  from  the  ordinary  jurisdiction  oi  the  court  to  deal  with  them  as  it 
deals  with  any  other  instrument  or  any  other  transactions  in  which  the 
court  is  of  opinion  that  it  is  unconscientious  for  a  person  to  avail  him- 
self of  the  legal  advantage  which  he  has  obtained.  Indeed,  the  books 
^I^   vt/^ HI; p-re  full  of  cases  in  which   the   court  has  dealt  with  contracts  of  that 

>     kind — contracts  obtained  by  persons  from  others  over  whom  they  have 
Jt^.t\  VV*rt*     ...  ,       •       ,    , 

^f      f>        dominion,   contracts  obtained  by  persons  in  a  fiduciary  position,  con- 
»''f«*%'i*--'v  J       tracts  for  the  sale  of  shares  obtained  by  directors  through  misrepresenta- 
f^Ji^-^^  '     tion  contained  in  the  prospectus,  in  respect  of  which  it  was  never  neces- 
(fU.    iM-C^"^""^  'Sugden's  Vendor  and  Purchaser,  14th  Ed.,  p.  214. 
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sary  to  allege  or  prove  that  the  directors  were  willfully  guilty  of  moral 
fraud  in  what  they  had  done.  A  contract  for  sale,  like  every  other 
contract,  is  subject  to  the  ordinary  rules  and  jurisdiction  of  this  court, 
and  that  passage  of  Lord  St.  Leonards  must  be  understood  as  meaning 
that  the  same  kind  of  case  must  be  made  when  a  party  comes  here  to 
set  aside  a  contract  for  sale  as  must  be  made  in  setting  aside  any  other 
contract  or  dealing  between  the  parties. 

In  my  opinion,  therefore,  the  decree  of  the  Vice-Chancellor  was  right, 
and  this  appeal  ought  to  be  refused,  and  refused  with  costs. 

Sir  G.  Mellish,  L.J.     I  am  of  the  same  opinion.  ev    i     ». 

M.  P.  SMITH,  Appellee,  v.  ISAAC  BRICKER,  Appellant.  '         .         ^^ 
In  the  Supreme  Court  of  Iowa,  October  13,  1892.  k 

\^Reported  in  'ib  loiua  Reports  2%S-]  rW(i^     *^^\        ' 

This  is  a  suit  in  equit\-,  by  which  the  plaintiff  seeks  to  rescind  a    ^^ 
contracXjQf,. exchange  of  certain  real  estate.       There   was   a  full  trial   io-*jd   '§'trti\ 
upon  the  merits  of  the  case,  and  a  decree  for  the  plaintiff.  rf*«*J*V**"^^ 

The  defendant  appeajs.  ^J^  A^fX^ 

Affirmed.  *     ^  #        ^^ 

Hedges,  Rumple  &-  Lake  for  appellant.  ^'^-^  ^  ^  "^* 

•A  C.  Hormel  iox  appellee.  V^'^'^'VI^^^ ^ 

Rothrock,  J.     I.   In  the  month  of  March,  1889,  the  plaintiff  was    •ll„^^^kT»./^t  * 
theowner  of  five  lots  in  the  town  of  Maren^^o,  upon  which  there  was  fv     '       — 

a  dwelling-house  and  certain  appurtenant  buildings.       There  was  a    O^*^ 
mortgage  of  four  hundred  dollars  upon  said  property.  The  defendant    ^/O  ^*^**f 
was  the  owner  of  eighty  acres  of  land  in  the  State  of  Nebraska.     A  y^ft|   /^r  \i^ 
contract  was  entered  into  between  the  parties,  by  which  the  plaintiff  i^^'^ 

conveyed    his  house  and  lots  to  the  defendant,  subject  to  the  said  "^^'T    ^^T 
mortgage,  the  payment  of  which  the  defendant  assumed,  and  the  de-  l-'tAO*-^^    ^^ 
fendant  conveyed  to  the  plaintiff  said  eighty  acres  of  land,  and  paid         *    t>lfcl|lAtf 
him  fifty  dollars  in  money.       The  defendant   took  possession  of  the  v  ^_»  ^.^  ( 

house  and  lots,  and  afterward  paid   the  mortgage,  and  made  certain  |^ 

improvements  on  the  property,  not  necessary  to  be  specified  in  detail  1 

in  this  opinion.  The  plaintiff  claims  that  said  contract  should  be 
rescinded,  and  the  parties  place3"in  the  same  position  they  weire  in  ^  ^ 

before  the  contract  was  made,  because  the  defendant  represented  saicj  j.  ^  t,  /.  \ 
eiglity  acres  of  land  to  the  plaintiff  as  good,  average  land,  with  a  •"^'^  '  *  (/  ^ 
sFream  of  living  water  running  through  it,  and  that  it  was  of  the  actual  '\>x/,0^ \  1^%^^^ 
value  of  ten  dollars  per  acre,  which  representations  were  made  for  u  j>  y-^^^^ 
the  purpose  of  inducing  the  plaintiff  to  make  said  contract  ;  that  the  %  *  ia»#\NI 
plaintiff  relied  on  said  representations  and  was  induced  thereby  to      ^^-^y*       ^ 
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enter  into  said  contract   of  exchange.       The  jihunlifr  fiirllicr  claims 

that   said   representations   were   false  and   fraudulent  and  were  well 

known  to  the   defendant  to  be  false  when  made,  and  that  said  land 

was  norworth  to  exceed  fifty  cents  per  acre  ;  that  it  was  not  a  good 

aVerage  eighty  acres  of  land,  and  that  it  did  not  have,  and  never  ha& 

liad,  a  stream  of  living  water  running   through   it.     Before  filing  'tITe 

petition  upon  which  the  cause  was  tried,  the  plaintiff  tendered  a  pon- 

V^-«^w  Ive^ance  of  the  land  to  the  defendant  and  demanded  a  con\iyancc 

.   ■^•t.»* /SA  from  the  defendant  of  the  house  and  lots  and  did  other  acts  nci  (,  ^sary 

^L^^T  Ifv^^r  i '  to  authorize  a  decree  rescinding  the  contract  and  taking  an  account 

0)*.  •f■t^«^>♦      between  the  parties  of  the  rents  and  profits  of  the  house  and  lots  and 

'^^  y     the  amounts  paid  out  by  the  defendant  in  discharge  of  the  mortgage, 

f  *      and  in  making  improvements  on  the  property,  and  an  account  of  the 

t^  H>  (.Ws^f*"  taxes  paid  by  the   respective  parties  on  the   property  which  was  ex- 

,  A^  Ov^jt  ,(J'      changed.     The  decree  rescinded  the  contract  and  ordered  reconvey- 

l^^2^^  Kfj     ances,  and  stated  an   account  between    the  parties,  by  which  it  w«as 

,  ''         found  that  the  plaintiff  should  pay  to  the  defendant,  or  to  the  clerk 

^^  '  of  the  court,  the  sum  of  two  hundred  and  ninety-eight  dollars  and 

sixty-one  cents  and  interest  thereon  at  six  per  cent-  per  annum  from 

March  i,  1891.     The  plaintiff  complied  v/ith  the  decree  by  paying 

said  sum  to  the  clerk  of  the  court  and  the  defendant  appeaTe(3,  and 

claims  that  the  decree  should  be  reversed. 

The  first  question  to  be  considered  is,  was  the  evidence  as  to  the 
representations  made  touching  the  value  and  quality  of  the  land  sucli 
as  to  require  a  finding  that  the  plaintiff  had  the  right  to  have  the 
contract  rescinded.  It  is  not  our  practice  to  set  out  in  detail  the 
evidence  by  which  we  determine  questions  of  fact  in  appeals  in 
chancery  which  are  triable  anew  in  this  court.  We  have  frequently 
said,  in  substance,  that  a  discussion  of  the  evidence  on  a  question  of 
fact  in  an  opinion  is  of  no  value  as  a  precedent  and  of  no  consequence 
to  the  parties.  We  will,  therefore,  merely  state  the  facts  which  we 
find  to  be  established  by  the  evidence  :  First — The  eighty  acres  of 
land  was  at  the  time  the  contract  was  made,  and  is  now,  practically 
worthless.  We  need  not  describe  it.  It  is  of  no  value  for  cultiva- 
tion, for  grazing,  or  for  any  other  purpose.  It  is  true  certain  witnesses 
testiiy  that  it  is  worth  from  one  to  two  dollars  an  acre,  but  the  land 
is  so  absolutely  worthless  that  these  witnesses  doubtless  put  a  nominal 
value  on  it  for  trading  purposes  only.  Second — The  house  and  lots 
were,  at  the  lime  of  the  exchange,  well  worth  one  thousand,  two  Hun- 
dred and  fifty  dollars.  The  witnesses  who  testified  to  the  value  of 
the  property  place  it  at  more  than  that.  The  plaintiff,  therefore,  lost 
eight  hundred  dollars  by  the  exchange.  Third — The  evidence  shows 
by  a  clear  preponderance  that  the  defendant  made  the  representations 
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substantially  as  alleged,  and  that  plaintiff  was  thereby  induced  to 
enter  into  the  contract.     It  does  not  appear  that  defendant  had  ac- 
tual knowledge  of  the  quality  and  value  of  the  land  when  he  made     ^      -ii—       * 
the  representations.     In  other  words,  there  is  no  evidence  of  what  is   ,    ^v^-rir^ 
called  tjie  "  scienter,"  which  is  usually  necessary  to  sustain  an  action   "^     '^^j^ 
at  law  for  fraud  and  deceit  in  the  sale  or  exchange  of  property.     But  tf»«VUi,    **tT 
tTusTs  a  suit  in  equity,  and  there  may  be  a  decree  rescinding  a  con-  ^■•ft  |V  *Ul) 
tract,  for  false  representat,ions,  without  proving  that  the  party  making  ipqtm^^jM^^ 
the  representations  know  them  to  be  false.      And  such  a  decree  may  ti,^,^    ^vi 
S'^UM  /|t>e  based  upon  the  mutyal  mistake  of  the  parties  to  the  contract,with-       ».     L^   ^ 
_o       jiout  evidence  of  fr^ud.'    We  do  not  deem  it  necessary  to  further  con-   ,.    ^  ^vsA-N 
jf\^,i^  sider  this  feature  of  the  case.  ^'**^    V    N  I* 

p^^  II.  It  is  claimed  by  the  defendant  that  the  plaintiff  has  no  right    *^^'^/ 

,^^j^T^  to  a  decree  rescinding  the  contract,  because  he  lost  that  right  by  the  i/T^^f^ 
^»iJfi^  commencement  of  an  action  at  law  for  damages  for  the  alleged  fraud.* 
r^^  The  facts  upon  which  this  ground  of  defense  is  based  are  as  follows  : 
^  The  parties  were,  at  the  time  the  contract  was  made,  and  ever  since 
^'^  <J(liave  been,  residents  of  this  State.  The  land  in  question  is  situated 
five  hundred  miles  distant.  The  plaintiff  rested  in  the  belief  that  he 
was  the  o\vner  of  eighty  acres  of  land  which,  at  the  time  he  acquired 
it,  was  worth  ten  dollars  per  acre  until  August,  1889,  when  being  in 
an  adjoining  county  in  Nebraska,  he  went  to  look  at  his  land  and  for 
the  first  time  discovered  that  it  was  worthless.  He  immediately  noti- 
fieci  tli'e  defehdariTby"Ierfef"or~tlie Worthless  character  of  the  land, 
and  in  effect  demanded  of  him  the  sum  of  eight  hundred  dollars.  The 
defendant  replied  to  his  letter,  stating  that  he  owed  the  plaintiff 
nothing,  and  soon  after  that  the  plaintiff  commenced  an  action  at  law 
to  recover  damages  of  the  alleged  .fraud.  Afterward  the  plaintiff" 
diiscovered  that  the  defendant  claimed  that  he  did  not,  at  any  time, 
have  any  knowledge  of  the  real  character  of  the  land  and  thereupon 
the  plaintiff  tendered  a  conveyance  of  the  land  to  the  defendant  and 
offered  to  pay  whatever  was  due  to  the  defendant  for  improvements 
on  the  house  and  lots  and  for  the  discharge  of  the  mortgage,  and  filed 
the  amended  and  substituted  petition  in  equity,  upon  which  the  peti- 
tion and  the  cause  was  tried.  There  was  no  question' raised  in  the 
court  below  at  the  time  the  petition  in  equity  was  filed  as  to  the  right 
of  the  plaintiff  to  amend  by  a  substituted  petition  in  equity.  There 
was  no  motion  to  strike  the  petition  on  the  ground  that  it  was  not  a 
pi-oper  amendment,  nor  that  it  presented  a  new  cause  of  action.  The 
fact  is  that  it  was  a  substituted  petition.     It  superseded  all  pleadings 

'  Hood  V.  Smith,  79  Iowa  621. 

*  So  much  of  the  case  as  relates  to  this  question  should  be  considered  in  con- 
nection with  the  cases  supra,  page  448,  discussing  the  question  of  election  of 
remedies. — Ed. 
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before  tliat  filed  and  oi^erated  as  a  dismissal  of  the  action  at  law.  The 
district  court  must  have  so  regarded  it  for  all  of  the  costs  in  the  case 
made  before  filing  the  petition  in  equity  were  taxed  to  the  plaintiff. 
The  ground  upon  wliich  it  is  claimed  that  the  right  to  a  rescission 
was  lost  is  that  the  plaintiff,  after  he  discovered  the  fraud,  elected  to 
affirm  the  contract  by  commencing  the  action  for  damages,  and  that 
he  cannot  afterward  revoke  the  election.  Under  the  facts  of  this 
case,  the  commencement  of  the  action  at  law  was  not  an  election  of 
remedies  which  concluded  the  plaintiff.  He  had  the  right  to  amend 
his  petition,  as  he  did,  by  substituting  the  petition  in  equity.  It  is 
true  that  a  right  to  impeach  a  transaction  on  the  ground  of  fraud  may 
be  lost  by  electing  to  affirm  the  contract.  But  in  this  case  the  action 
at  lawjdid  not  affirm  the  agreement  in  the  sense  that  the  plaintiff 
sought  to  take  advantage  of  the  contract.  He  demanded  no  more 
nor  no  less  than  he  does  in  the  petition  in  equity.  He  sought  in  one 
action,  as  in  the  other,  to  save  himself  from  loss  by  reason  of  the 
voidable  contract.  He  did  not  prosecute  his  action  at  law  to  judg- 
ment.     If  he  had  formally  dismissed  it  without  trial  he  would  not 

JQO  \  >'V  '^*^  have  waived  his  right  to  rescind  by  an  action  in  equity.  The  filing 
l>C4>s>M<  of  the  amended  and  substituted  petition  was  equivalent  to  a  dismissal 

M  lv^^'''*C*v^^"d  ^^^  commencement  of  a  new  action.      The  rule  as  to  election  to 


•je- 


abide  by  a  voidable  contract  is  well  stated  in  Kerr  on  Fraud  and 
Mistake  as  follows  :  "  If  a  voidable  contract  or  other  transaction_is 
voluntarily  acted  on  with  a  knowledge  of  all  the  facts,  in  hope  that  it 
may  turn  out  to  the  advantage  of  a  party  who  might  have  avoided  it, 
he  may  not  avoid  it  where,  after  abiding  that  event,  it  has  turned  out 
to_h.isjd.isadvan_tage."  The  plaintiff  did  not  abide  the  event  of  his 
action  at  law.  As  soon  as  he  discovered  that  the  defendant  claimed 
V  fe  \ki  ^^'^^  '^^  *^"^  ^^^  know  that  his  representations  were  false  he  amended 
'  -.      '     ^^2    l^is  pleading  so  that  the  proof  of  scienter  was  not  necessary. 

We  have  examined  the  authorities  cited  by  counsel  for  the  appel- 
lant upon  this  question  and  have  to  say  that  we  do  not  think  any  of 
them  are  applicable  to  a  state  of  facts  such  as  this  record  discloses. 

The  decree  of  the  district  court  is  affirmed. 


til    H  ^. 
,7  i^\6^( 
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PANAMA   AND    SOUTH    PACIFIC  TELEGRAPH  COMPANY 
PACA^-^M^  ^-     INDIA     RUBBER,    GUTTA     PERCHA,    AND     TELE- 


GRAPH   WORKS  COMPANY. 

In  the  Court  of  Appeal  in  Chancery,  April  27,  1875. 

\^Reported  in  Lazv  Reports,  lo  Chancery  Appeals  515.] 

"     z         '  s.        Early  in  the  year  1869  Don  M.  F.  P.  Soldan,  a  native  of  Peru,  ob- 
©^v  »  M^   tained  from  the  Peruvian  Government  the  promise  of  a  concession  for 
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the  laying  of  a  submarine  telegraph  cable  from  Tunibez,  in  Peru,  to  "  i 

Panama,  where  it  woluld  be  in  connection  with  a  proposed  cable  be-        -  ***w 
tween  tTie  Tstfimus  of  Panama  and  Santiago  de  Cuba  by  a  cable  to  be  *'V^ 

laid  by  a  company  called  the  West  India  and  Panama  Telegraph  Com-  ^ 

pany,  which  was  promoted  by  the  India  Rubber,  Gutta  Percha,  and    ^ 
Telegraph  Works  Company.     This  cable  again  would  be  in  connection    ^-'^-^■•■V 
with  Havana  by  a  cable  between  Santiago  de  Cuba  and  Havana,  to  be  <^y^^\Jftim^ 
laid  by  the  Cuba  Submarme  Telegraph  Company.     Don    M.   F.    P.    f   .  rfV^i^. 
Sbldan  entered  into  communication  with  the  India  Rubber,  Gutta  Per-   *'  ' 
cha,  and  Telegraph  Works  Company  as  to  the  terms  on  which  they    C»4<'^'^V^W 
would  lay  the  Peru  and  Panama  cable,  and  on  the  9th  of  November,  /^.  fUie^j>, 
1869,  he  obtained  the  concession.     A  company,  to  be  called  the  Panama  ^ 
and  South  Pacific  Telegraph  Company,  was  then  projected  for  making   l*^  •U4»»' 
and  layingthis  cable.     At  the  meetings  of  the  provisional  directors  of  j^^^  y^  ^  ^ 
that  company  Sir  C.  T.  Bright  was  usually  present,  and  in  the  pros-  '   ^^ 

pectus  of  the  company  he  was  named  as  engineer  thereof.  On  the  12th  ^  ' 
oTjanuary,  1870,  the  Panama  and  South  Pacific  Telegraph  Company 
(hereinafter  called  the  Panama  Company)  was  registered,  three  of  the 
persons  who  signed  the  memorandum  of  association  being  directors  of 
the  Telegraph  Works  Company.  By  an  agreement  of  the  same  date 
Don  C.  P.  Soldan  (to  whom  Don  M.  F.  P.  Soldan  had  assigned  his 
interest)  agreed  to  transfer  the  concession  to  the  Panama  Company.  By 
another  agreement,  also  of  the  12th  of  January,  1870,  and  made  be- 
tween the  Telegraph  Works  Company  and  a  trustee  of  the  Panama. 
Company,  the  Telegraph  Works  Company  agreed,  on  payment  of 
^40,000,  to  commence  to  make,  and  continue  to  make,  a  series  of  sub- 
marine cables,  to  be  submerged  between  a  point  to  be  agreed  upon  in 
Central  America  and  Tumbez,  in  Peru,  touching  at  intermediate 
stations.  The  cables  were  to  be  laid  within  ten  months,  and  were  to  be 
paid  for  as  follows  : 

On  the  order  being  given ;j^40,ooo 

In  twelve  installments  of  fifteen  thousand  pounds 
upon  certificates  from  the  company's  engineer 
that  the  manufacture  of  the  cables  is  making 
sufficient  progress  to  entitle  the  contractors 

thereto 180.000 

On  shipment 30,000 

On  the  cables  being  completely  laid  and  certified 
by  the  company's  engineer 

In  cash ;^25,ooo 

In  shares 25,000 

5°>Q°^ 

^300,000 
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The  Pana^ija^  CoiMjjany  agreed  that  their  ,en£;ineer  should  duly  give 
the  certificates  upon  reasonable  evidence  of  the  facts  to  be  certified 
being  offered  by  the  contractors  ;  and  provisions  were  made  for  enabling 
the  engineer  to  inspect  and  test  the  cable  ;  and  it  was  agreed  that  Sir 
C.  T.  Bright  should  be  the  engineer  to  the  Panama  Company  for  the 
purposes  of  this  contract.  A  schedule  to  the  agreement  contained  a 
si)ecification  of  the  weight,  substance,  and  formation  of  the  cable. 

On  the  13th  of  January,  1870,  the  secretary  of  the  Panama  Company 
wrote  to  ask  on  what  terms  Sir  C.  T.  Bright  would  execute  the  work  of 
engineer  to  the  company ;  and  on  the  following  day  Sir  C.  T.  Bright 
answered  that  his  charge  would  be  i^  per  cent.,  to  be  paid  monthly  as 
tHe"  disbursements  were  maJe.  At  a  meeting  held  on  the  25111  of 
Jmuary  these  terms  were  accepted.  On  the  4th  of  February,  1870, 
the  directors  of  the  Panama  Company  gave  an  order  to  begin  making 
the  cable,  and  gave  checks  for  ;^4o,ooo  to  the  Telegraph  Works  Com- 
pany, and  for  ^600  to  Sir  C.  T.  Bright  as  his  commission  on  the 
^40,000. 

On  the  8th  of  February,  1870,  Sir  C.  T.  Bright,  being  about  to  leave 
England  in  order  to  lay  the  West  India  and  Panama  cable,  sent  a  letter 
to  the  Telegraph  Works  Company  stating  the  terms  on  which  he  would 
undertake  the  laying  of  the  Cuba  cable  for  the  Telegraph  Works  Com- 
pany.    The  letter  then  went  on  : 

"As  regards  the  Panama  and  South  Pacific  cables,  I  should  be  will- 
ing to  lay  them  under  the  same  conditions  as  your  contract  with  the 
Panama  and  South  Pacific  Company,  and  of  my  arrangement  for  laying 
the  West  India  and  Panama  cables,  for  the  sum  of  ;j£^8o,ooo,  the  pay- 
ments to  be  made  as  follows  :  ;j^5,ooo  upon  the  receipt  by  your  com- 
pany of  the  5th,  6th,  7th,  8th,  9th,  toth,  nth,  and  12th  installments  of 
^15,000  each,  payable  by  the  Panama  and  South  Pacific  Company 
under  the  contract,  and  ^15,000  upon  the  shipment  of  the  cables, 
making  a  total  of  ^55,000.  The  balance  of  ^£"25,000  to  be  paid  to  me 
in  cash  or  fully  paid-up  shares  of  the  Panama  and  South  Pacific  Com- 
pany, at  your  company's  option,  upon  the  receipt  by  your  company  of 
the  payment  under  the  contract  due  when  the  cables  are  comj^letely 
laid.  Any  extensions  in  the  Pacific  which  can  be  sent  out  with  the 
same  expedition  to  be  upon  proportionate  terms  to  the  length  of 
cable." 

On  the  i8th  of  February  the  secretary  ofthe  Telegraph  Works^  Com- 
pany wrote  to  Sir  C.  T,  Bright  that  his  offer  had  been  accepted. 

According  to  the  terms  of  the  concession,  ^60,000  of  the  Panama 
Company's  capital  was  to  be  subscribed  for  in  Peru  ;  this,  however, 
was  not  done  ;  and  thereupon,  as  the  Panama  Company  alleged,  the 
Telegraph  Works  Company  were  told  not  to  go  on  with  the  cable,  and 
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on  the  3d  of  August,  1870,  a  formal  resolution  to  that  effect  was  made 
by  the  directors  of  the  Panama  Company,  and  was  communicated  to 
theTelegraph  Works  Company.  On  the  16th  of  November,  1870,  the 
Telegraph  Works  Company  claimed  ^90,000  as  a  further  payment,  but 
the  Panama  Con)pany  refused  to  recognize  their  liability.  No  further 
money  was  subscribed  in  Peru,  and  a  petition  for  winding  up  the  Panama 
Company  was  presented.  Certain  modifications  in  the  contract  were 
t Ren  "proposed,  and  the  petition  was  withdrawn.  In  the  month  of  Sep- 
tember, 187 1,  Sir  C.  T.  Bright  resigned  his  position  as  engineer  of  the 
Manama  Company,  and  soon  afterward  the  directors  of  that  company, 
or"  such  of  them  as  were  not  also  directors  of  the  Telegraph  Works 
Company,  discovered,  as  the  bill  alleged,  that  Sir  C.  T.  Bright  had  the 
subcontract  with  the  Telegraph  Works  Company ;  and,  after  some  cor- 
irespoTld6~nce,  in  January,  1872,  the  original  bill  in  this  suit  was  filed  by 
the  Panama  Company  against  the  Telegraph  Works  Company,  Mat- 
thew Gray,  the  manager  of  that  company,  Sir  C.  T.  Bright,  Don  Carlos 
Pas  Soldan,  and  J.  S.  Leigh,  who  had  been  engaged  with  Soldan. 

The  _bill  was  afterward  amended,  and,  as  amended,  stated  as  above 
stated,  and  that  the  directors  of  the  Panama  Company  entered  into  the 
contract  with  the  Telegraph  Works  Company  under  the  advice  of  Sir 
C.  T.  Bright  that  it  was  a  proper  contract ;  but  they  had  recently  been 
advised  that  the  contract  did  not  make  proper  provisions  for  laying  the 
cable,  and  was  defective,  and  they  charged  that  Sir  C.  T.  Bright  ought 
t'o^have  pointed  out  these  defects.  The  Panama  Company  further 
charged  that,  even  iif  no  formal  subcontract  was  executed  by  Sir  C.  T, 
Bright  until  after  the  contract  between  the  companies,  still  the  subcon- 
tract must  have  been  contemplated  by  him  before  the  execution  of  the 
contract  of  the  12th  of  January,  1870.  but  the  existence  of  any  such 
sYibcontract  or  understanding  was  carefully  concealed  from  the  only  in- 
<3ependent  directors  of  the  Panama  Company  ;  and  neither  the  solicitors 
nor  the  directors  of  that  company,  except  possibly  such  of  them  as  were 
directors  of  the  Telegraph  Works  Company,  were  aware  of  the  sub- 
contract. And  the  bill  prayed  a  declaration  that  the  agreement  of  the 
1 2th  of  January  was  not  binding  on  the  plaintiflfs,  and  might  be  set 
asicle,  and  delivered  up  to  be  cancelled ;  that  the  Telegraph  Works  Com- 
pany might  be  decreed  to  repay  to  the  plaintiffs  the  ^40,000  ;  and  that 
Sir  C.  T.  Bright  might  be  decreed  to  repay  the  jQ(>oo  commission. 

The  Telegraph  Works  Company,  by  their  answer,  denied  that  the 
directors  of  the  Panama  Company  entered  into  the  contract  of  the  12th 
of  January,  1870,  under  the  advice  of  Sir  C.  T.  Bright,  and  denied  that 
the  specification  was  not  sufficient.  They  also  denied  that  Sir  C.  T. 
Bright  was  then  about  to  enter  into  the  subcontract,  and  alleged  that 
previous  to  the  letter  of  the  8th  of  February  there  was  no  agreement  or 
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understanding  on  the  subject,  and  that  his  letter  was  only  a  tender  by 
him.  They  denied  that  there  was  any  concealment  of  the  subcontract  ; 
and  said  that  the  fact  of  Sir  C.  T.  Bright  being  em|)loyed  by  them  to  lay 
the  other  cables  was  enough  to  put  the  Panama  Company  ui)on  intpiiry 
as  to  the  laying  of  their  own  cable.  They  said  that  it  was  clearly  for 
the  interest  of  the  Panama  Company  to  have  the  work  undertaken  by 
an  engineer  thoroughly  experienced  like  Sir  C.  T.  Bright.  They  also 
pleaded  that  the  plaintiffs  were  barred  by  acquiescence. 

A  great  quantity  of  evidence,  documentary  and  otherwise,  was  ad- 
duced, and  several  persons  were  examined  vwa  voce  on  the  hearing 
before  the  Vice-Chancellor,  Malins.  One  of  the  witnesses,  a  former 
secretary  of  the  Telegraph  Works  Company,  stated  that  on  the  occasion 
of  a  similar  subcontract  with  respect  to  the  West  India  cable,  he  had 
told  the  chairman  of  the  company  that  such  a  subcontract  would  be 
illegal.  The  evidence  is  further  mentioned  in  the  judgment  of  Lord 
Justice  MeUish. 

The  Vice  Chancellor,  Malins,  made  a  decree  that,  under  the  circum- 
stances in  the  plaintiffs'  bill  appearing,  the  agreement  of  the  12th  of 
January,  1870,  was  invalid,  and  not  binding  upon  the  plaintiffs  ;  and 
that  the  same  ought  to  be  set  aside  and  delivered  up  to  be  cancelled  ; 
and  ordered  repayment  of  the  ^40,000  and  ;^6oo,  and  ordered  the 
defendants  to  pay  the  costs  of  the  suit." 

The  Telegraph  Works  Company  appealed. 

Mr.  Cotton,  Q.C.,  and  Mr.  Lindley,  Q.C.  {Afr.  Graham  Hastings  with 
them),  for  the  appellants. 

Mr.  Fry,  Q C,  and  Mr.  Davey  for  the  plaintiffs. 

Sir  W.  M.  James,  L.J.  As  far  as  I  am  personally  concerned,  the 
whole  of  the  long  and  elaborate  argument  which  has  occupied  so  many 
days  of  the  time  of  the  court  has  been  entirely  thrown  away.  From  the 
moment  when  I  understood  what  the  case  was — what  was  the  contract 
between  the  two  companies,  and  what  was  the  subcontract  between  the 
one  company  and  the  agent  for  the  other  company — I  have  been  of 
opinion,  and  I  am  now  of  opinion,  that  the  right  of  the  plaintiffs  to  the 
relief  which  they  have  asked,  and  which  has  been  given  to  them,  is  a 
matter  of  course,  according  to  the  view  of  the  law  which  I  have  learnt 
as  student,  practitioner,  and  judge  for  nearly  half  a  century. 

(According  to  my  view  of  the  law  of  this  court,  I  take  it  to  be  clear 
that  any  surreptitious  dealing  between  one  principal  and  the  agent  of 
the  other  principal  is  a  fraud  on  such  other  principal  cognizable  in  this 
court.  That  I  take  to  be  a  clear  proposition,,  and  I  take  it,  according 
to  my  view,  to  be  equally  clear  that  the  defrauded  principal,  if  he  comes 
in  time,  is  entitled,  at  his  option,  to  have  the  contract  rescinded,  or,  if  he 
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elects  not  to  have  it  rescinded,  to  have  such  other  adequate  relief  as  the 
court  may  think  right  to  give  him. 

It  IS  said  that  there  is  no  authority  and  no  dictum  to  that  effect.  The 
clearer  a  thing  is,  the  more  difficult  it  is  to  find  any  express  authority  or 
any  dictum  exactly  to  the  point.  I  doubt  whether  there  could  be  found 
any  authority  or  any  dictum  exactly  laying  down  the  first  of  the  two 
propositions  which  I  have  mentioned,  and  which  nobody  has  in  the 
course  of  the  argument  ventured  to  dispute — that  is,  that  any  surrep- 
titious dealing  between  one  principal  and  the  agent  for  the  other  prin- 
cipal is  a  fraud  on  such  other  principal  cognizable  in  this  court.  The 
other  proposition  as  to  the  relief  may  perhaps  not  be  found  stated  in  so 
many  terms  in  any  case  or  in  any  dictum,  but  many  cases  may  be  sug- 
gested which  probably  will  be  equally  without  any  authority,  either  in 
decision  or  dictum.  If  a  man  hired  a  vetturino  to  take  him  from  one 
place  to  another,  and  found  that  the  vetturino,  after  he  had  accepted  the 
hiring,  had  conspired  with  his  servant  to  rob  him  on  the  way,  he  would 
be  entitled  to  get  rid  both  of  the  vetturino  and  the  servant.  So,  if  a 
man  sits  down  in  a  tavern  or  osteria  to  play  at  cards  or  dice  with  another 
man  for  a  stake,  and  finds  that  his  opponent  has  provided  himself  with 
cogged  dice  or  marked  cards,  the  man  would  be  immediately  entitled  to 
leave  the  table,  and  would  not  be  obliged  to  procure  proper  cards  or 
honest  dice.  I  am  not  aware,  however,  of  any  express  decision  on 
either  of  the  cases  I  have  suggested. 

I  am  of  opinion  that  where  anything  in  the  nature  of  a  fraud  in  the 
eye  of  this  court  is  committed,  a  man  has  the  right  at  once  to  sever  the 
connection  ;  and  I  cannot  bring  my  mind  to  doubt,  that  if  you  find  a 
case  where,  in  the  contemplation  of  this  court,  a  principal  is  conspiring 
witH"fh'e  servant  of  the  other  principal  to  cheat  his  master  in  the  execu- 
tiotT"  of  a  contract,..then  in  common  sense,  common  justice,  common 
honesty,  and  in  this  court,  the  master  is  entitled  to  say,  "  I  will  have 
nothing  more  to  do  with  the  business";  and  in  this  court  a  surreptitious 
subcontract  with  the  agent  is  regarded  as  a  bribe  to  him  for  violating  or 
neglecting  his  duty. 

I  might  have  been  content  to  allow  this  case,  as  far  as  I  am  con- 
cerned, to  have  been  based  upon  the  application  of  a  plain  principle  of 
equity  which  is  to  be  enforced  without  regard  to  the  particular  circum- 
stances of  the  cases — upon  the  general  rule  which  Lord  Eldon  has  laid 
down  in  the  case  oi  ex  parte  James  '  referred  to  by  the  Vice-Chancellor 
— that  is,  that  you  must  act  on  general  principals,  without  regard  to  the 
particular  facts  or  the  particular  conduct  or  misconduct  of  the  parties  in 
a  particular  case.  You  must  act  upon  the  general  principle  from  the 
impossibility  which  the  court  finds  itself  in  of  ever  ascertaining  the  real 

•  8  Ves.  337,  345. 
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truth  of  the  circumstances  of  whicli  this  case  is  a  wonderfully  strong  ex- 
emplification. 

Ikit  1  cannot  content  myself  with  disposing  of  this  case  merely  on 
that  general  principle,  and  only  saying  that  it  is  the  general  principle 
which  has  put  aside  and  has  crushed  this  contract.  Although  the 
parties  may  not  have  thought  that  they  were  doing  anything  \yrong,  yet, 
when  I  put  together  the  two  contracts — the  contract  between  the  plain- 
tiff company  and  the  defendant  company,  and  the  contract  between  the 
defendant  company  and  Sir  Charles  Bright,  the  engineer  on  the  other 
side,  and  see  that  the  money  to  be  paid  to  Sir  Charles  liright  is  not 
money  to  be  paid  when  he  has  completed,  or  is  completing,  the  sub- 
contract as  a  reward  for  work  and  labor,  but  is  money  to  be  paid  out  to 
him  time  after  time,  exactly  when  and  as  he  shall  have  certified  money 
to  have  been  due  and  payable  by  one  company  to  the  other,  then  I  say 
that  this  is  a  contract  as  to  which  res  ipsa  loquitur,  and  of  which  I  am 
bound  to  express  my  strongest  disapprobation  and  reprehension. 

I  am  of  opinion  that  the  Vice-Chancellor's  judgment  was  given  in 
accordance  with  every  principle  of  common  sense,  common  honesty, 
and  common  equity,  and  nothing  would  have  persuaded  me  to  give  my 
voice  for  the  reversal  of  it.  I  think,  however,  that  the  form  of  the 
decree  ought  to  be  varied,  and  that  the  word  "  invalid  "  should  be  left 
out. 

Sir  G.  Mellish,  L.J.  1  am  also  of  opinion  that  the  judgment  of  the 
Vice-Chancellor  ought  to  be  affirmed. 

In  the  first  place,  after  considering  the  whole  of  the  evidence,  I  am 
of  opinion  that  the  plaintiffs  have  made  out  the  case  stated  in  their  bill. 
I  think  it  is  sufficient  to  support  that  case  if  they  make  out  that  on  the 
1 2th  of  January,  1870,  when  the  contract  between  the  two  companies 
was  made.  Sir  Charles  Bright  had  a  reasonable  expectation,  founded 
upon  the  acts  of  the  defendants,  that  he  would  obtain  a  profitable  sub- 
contract for  the  laying  of  the  cable,  and  that  the  defendants  had  notice 
that  he  had  that  expectation.  It  is  quite  obvious  that  if  at  the  time 
when  the  contract  was  made  Sir  Charles  Bright  had  the  expectation  that 
he  would  get  a  favorable  contract  for  laying  the  cable,  although  he 
might  not  be  certain  that  he  would  get  it,  it  was  quite  impossible  that 
he  could  be  a  proper  person  to  advise  the  plaintiffs  as  to  the  proper 
form  of  their  contract  with  the  defendants,  particularly  with  reference  to 
the  actual  laying  of  the  cable.  It  is  not  necessary  to  determine  whether 
the  scientific  men  who  say  that  there  ought  to  be  particular  provisions 
respecting  the  laying  of  the  cable,  which  are  not  in  this  contract,  are 
right  or  not.  It  is  quite  sufficient  that  the  laying  of  the  cable  was  a 
material  part  of  the  contract,  with  reference  to  which  the  defendants 
must  have  known  that  the  plaintiffs  required  honest  and  disinterested 
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advice.  Indeed  it  is  difficult  to  see  any  position  more  confidential  than 
t'Ee'position  of  a  telegraph  engineer  with  a  telegraph  company,  particu- 
laFIy^lmarTne  telegraph  company.  The  ordinary  directors  of  such  a 
company  are  entirely  at  the  mercy  of  their  engineer  as  to  whether  it  is 
desirable  to  buy  a  particular  concession,  what  contracts  shall  be  taken 
for  making  the  cable,  and  what  contracts  shall  be  taken  for  laying  the 
cable.  On  all  these  matters  they  must  entirely  depend  on  the  skill  and 
disinterested  advice  of  their  engineer.  With  the  Lord  Justice,  I  cannot 
help  expressing  my  astonishment  that  gentlemen  like  Sir  Charles  Bright 
and  the  directors  of  the  Telegraph  Works  Company  should  actually 
think  that  this  is  a  mere  technical  rule  of  a  court  of  equity,  and  that 
tKere  is  nothing  morally  wrong  in  itself,  in  the  man  who  is  engineer  of 
a  telegraplh"  £5inp'^any,  and  who  has  to  certify  to  them  when  the  money 
becomes  payable  by  them  to  a  construction  company,  having  behind 
their  backs  a  subcontract  with  that  construction  company  for  part  of 
what  they  had  contracted  to  do  for  the  purposes  of  the  telegraph 
company. 

Now  that  being,  in  my  opinion,  sufficient  for  them  to  make  out,  have 
they  made  out  that  Sir  Charles  Bright  had  reasonable  expectations 
arising  from  the  conduct  of  the  defendants  that  he  would  obtain  the  sub- 
contract ?  For  that  purpose  it  is  necessary  to  consider  the  relation  be- 
tween the  several  parties.  Here  are  three  companies,  the  West  India 
Company,  the  Cuba  Company,  and  the  Panama  Company.  They  were 
three  separate  companies,  although  they  were  intimately  connected 
with  each  other,  and  they  were  formed  for  carrying  on  businesses  which 
had  intimate  relations  with  each  other,  the  one  in  fact  requiring  to  use 
the  cables  of  the  others.  Then  we  find  that  Sir  Charles  Bright  is 
engineer  of  all  three  companies  ;  we  find  that  all  three  companies  have 
confracts  in  identically  the  same  words  with  the  necessary  alterations 
with  the  construction  company  for  making  and  laying  the  cables  ;  and 
we  find  that  Sir  Charles  Bright  has  also  a  subcontract,  in  identically  the 
same  words,  for  laying  all  three  cables.  The  West  India  Company's 
contract  was  made  first,  and  we  find  that  that  contract  is  in  terms 
similar  to  the  contract  in  the  present  case,  containing  no  specification 
with  reference  to  the  laying  of  the  cable  ;  and  we  find  Sir  Charles  Bright, 
on  the  8th  of  February,  tendering  for,  and  obtaining  from  the  directors 
of  the  Telegraph  Works  Company  a  contract  for  laying  the  Panama 
cable.  The  contract  for  that  cable,  as  the  Vice-Chancellor  properly 
held,  did  not  come  into  existence  until  the  4th  of  February,  because 
until  the  order  for  the  cable  was  given  they  were  not  really  bound,  ac- 
cording to  the  terms  of  the  contract,  to  lay  the  cable.  Is  it  possible, 
from  those  circumstances,  not  to  draw  the  strongest  possible  inference 
that  Sir  Charles  Bright  had  the  intention  of  making  the  offer  for  the  sub- 
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cuiiliact  for  laying  the  cable  when  the  original  contract  was  made  ? 
Mo  doubt  the  court  is  bound  to  see  that  a  case  of  fraud  is  clearly 
proved,  but  on  the  question  at  what  time  the  persons  who  have  been 
guilty  of  that  fraud  commenced  it,  the  court  is  to  draw  reasonable  in- 
ferences from  their  conduct.  It  appears  to  me  imjjossible  not  to  draw 
the  strongest  possible  inferences  from  their  conduct  in  this  case.  Sir 
Charles  Hright  must  have  had  reasonable  expectation  that  he  would 
obtain  this  subcontract,  and  in  my  opinion  the  fact  of  the  defendants 
having,  without  objection,  given  him  the  contract  for  laying  the  West 
India  cable,  gave  him  a  reasonable  ground  to  suppose  that  he  would  also 
obtain  the  subcontract  for  laying  the  Panama  cable.  But  the  case  does 
not  rest  there.  There  is  evidence  that  the  directors  of  the  Telegraph 
Works  Company,  at  the  time  when  the  subcontract  for  the  West  India 
cable  was  made,  clearly  had  their  attention  strongly  called  to  the  fact 
that  it  was  an  illegal  and  improper  contract.  There  is,  besides,  evidence 
that  from  communications  with  Sir  Charles  Bright  himself  he  knew  that 
the  times  for  laying  the  different  cables  had  been  arranged  in  order  that 
the  same  persons  who  laid  the  Cuba  cable  and  the  West  India  cable 
should  also  be  able  to  lay  the  Panama  and  South  Pacific  cable ;  that 
the  same  ship  which  laid  it  should  be  able  to  go  round  Cape  Horn  in 
time  to  lay  the  cable  on  the  Pacific  side  ;  that  the  same  staff  which  had 
laid  the  cable  on  the  Atlantic  side  should  go  across  the  Isthmus  and  lay 
the  cable  on  the  Pacific  side.  I  can  perfectly  well  understand  that  this 
might  be  an  economical  arrangement,  and  that  it  would  be  advantage- 
ous, and  what  would  be  expected,  that  the  same  person  should  be  em- 
ployed, whoever  he  was,  to  lay  the  different  cables. 

Now,  what  evidence  is  there  on  the  other  side,  because  it  is  said  we 
are  to  rely  on  what  is  said  by  Sir  Charles  Bright  and  Mr.  Gray  and  the 
four  directors  ?  It  is  impossible  to  place  any  great  reliance  on  what  the 
four  directors  say  as  to  what  passed  in  their  minds.  I  do  not  know 
whether  what  passed  in  their  minds  is  even  material,  because  if  from 
the  fact  of  the  laying  of  the  West  India  cable  having  been  given  by  them 
to  Sir  Charles  Bright,  they  ought,  as  reasonable  men,  to  have  assumed 
that  he  would  necessarily  exjiect  also  to  get  a  contract  for  laying  the 
Panama  cable,  that  fact,  in  my  opinion,  imposed  a  duty  on  them  before 
the  contract  was  made  for  the  making  and  laying  the  Panama  cable  to 
have  given  notice  to  the  other  company  that  Sir  Charles  Bright  had  got 
the  subcontract  for  laying  the  West  India  cable.  Sir  Charles  Bright 
says  he  did  not  intend  until  a  subsequent  period  to  make  the  applica- 
tion for  laying  the  Panama  cable,  and  the  directors  say  they  did  not 
think  he  would  apply  for  it.  I  do  not  think  the  evidence  they  gave  as 
to  what  was  really  passing  in  their  minds  ought  to  overpower  the  facts 
which  appear  to  me  irresistibly  almost  to  lead  to  the  inference  that 
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whether  they  talked  about  it  or  not,  from  the  fact  of  the  laying  of  the 
VV'est  India  cable  having  been  given  by  the  defendants  to  Sir  Charles 
Bright  when  he  was  made  the  engineer  of  the  plaintiffs,  what  he  under- 
stood, and  what  everybody  understood  as  a  matter  of  course,  was,  that 
he  would  apply  for  and  obtain  the  subcontract  for  laying  the  Panama 
cable. 

Therefore  I  think  that,  this  being  really  in  substance  the  case  stated 
by  the  bill,  the  plaintififs  are  entitled  to  the  relief  they  seek  ;  and  I  am 
also  of  opinion  that,  even  if  the  subcontract  is  to  be  treated  as  never  \  ^...-t^'^-i*-  »i 
havin^jbeenj-hought  uf  until  the  time  when  it  was  actually  made,  they  ^fk,  ^ 

would  still  be  entitled  to  the  relief  they  seek.  -  , 

I   am   not  quite  certain    that   I  go  the  full  length  to  which  the  Lord      •<»'*'**D^  j 
Justice  has  gone  in  thinking  that  because  a  person  has  been  a  party  to      i^  t*w'|*'t 
a  fraudulent  act  of  this  kind  after  the  contract  was  made,  the  mere  fact      y  J-|iA.rw 
of  his  having  been  guilty  of  such  fraudulent  conduct,  supposing  that  a  f 

full  remedy  for  the  fraud  could  be  otherwise  obtained,  would  entitle  the      "fti^^^**^ 
other  party  to  say,  "  Because  you  acted  fraudulently,  therefore  I  will       i     tj:%^ 
have  nothing  more  to  do  with  you,  and  I  will  not  carry  out  my  contract      Ir    f/^ 
with  you."      I  am  not  aware  of  any  authority  which  has  gone  to  that      >  |,tij^<ti] 
extent.     As  far  as  I  know,  the  consequence  of  fraud  is,  that  the  court  / 

will  see  that  the  party  defrauded  obtains,  as  far  as  can  be  given,  full       »^'^'*t 
redress  for  the  fraud,  and  I  have  thought  it,  therefore,  necessary  on  this      '^\l^wf^\t 
part  of  the  case  to  consider  whether  the  plaintiffs  could  be  relieved  from 
the  consequences  of  this  fraud  by  anything  short  of  the  relief  which  the 
Vice-Chancellor  has  given  to  them. 

Now  I  do  not  think  it  necessary  to  give  a  conclusive  opinion  whether 
at  law  there  would  be  a  defense  on  the  ground  that  by  the  act  of  the 
defendants  the  performance  of  the  contract  has  been  rendered  impossi- 
ble. No  doubt  it  is  a  clear  principle  of  law  that  if  by  any  act  of  one  of 
the  parties  the  performance  of  a  contract  is  rendered  impossible,  then 
the  other  side  may,  if  they  choose,  rescind  the  contract,  and,  certainly, 
according  to  the  case  of  Planchb  2>.  Colburn  '  and  other  cases,  it  appears 
sufficient  if  the  contract  cannot  be  performed  in  the  manner  stipulated, 
though  it  may  be  performed  in  some  other  manner  not  very  different. 
Still  there  may  be  a  question  of  law  in  a  case  of  this  kind  as  to  how  far 
the  certificate  of  the  engineer  would  be  considered  so  much  of  the 
essence  of  the  contract  that  the  plaintiffs,  having  been  deprived  of  that, 
would  be  entitled  at  law  to  rescind  the  contract.  But  whether  it  is  so 
or  not,  I  am  clearly  of  opinion  that  if  by  any  fraudulent  misconduct  of 
the  defendants  in  entering  into  an  agreement  with  Sir  Charles  Bright, 
which  Bad  the  effect  of  making  it  impossible  to  keep  him  as  a  disinter- 
ested engineer — if  by  that  it  is  rendered  impossible  that  the  plaintiffs 

'  8  Bing.  14. 


ftuK^  A4^u^^^  l;<U->^   '^A.'wjv,    •Ja^^Vt?) 
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can  have  the  full  benefit  of  the  contract,  then  it  appears  to  me  that  there 
is  sufficient  to  entitle  them  to  rescind  the  contract. 

Now,  the  way  in  which  tlie  question  arises  in  the  present  case  is 
really  this  :  The  contract  has  been  broken,  and  it  seems  to  be  clear  on 
the  facts  that,  independently  of  the  cjuestion  which  is  raised  before  us, 
it  has  been  broken  by  the  plaintiffs,  and  so  long  a  time  has  elapsed  that 
neither  party  is  bound  to  the  other  to  complete  the  contract.  The  only 
question,  then,  is,  whether  the  defendants  ought  to  keep  the  ^40,000, 
and  besides  that,  ought  to  be  allowed  to  sue  at  law  for  any  damages 
they  may  have  sustained  on  the  grounds  of  the  plaintiffs  not  having  com- 
pleted the  contract. 

Let  us  first  consider  whether  the  plaintiffs,  if  they  had  at  an  early 
period  discovered  the  subcontract  with  Sir  Charles  Bright,  would  have 
been  entitled  in  this  court  to  say  that  the  contract  should  be  rescinded. 
My  opinion  is  that  they  would,  because  it  is  impossible  to  say  that  the 
subcontract  does  not  make  a  material  and  essential  difference  in  the 
performance  of  the  contract.  It  is  the  bargain  between  the  i:)arties  that 
Sir  Charles  Bright  should  be  the  engineer,  and  assuming  this  to  mear» 
that  Sir  Charles  Bright  is  to  be  the  engineer  as  long  he  he  is  alive  and 
ca|)able  of  performing  the  duties  of  an  engineer — if  that  qualification  is 
to  be  put  in — still  he  is  alive  and  is  capable  of  performing  them,  but  the 
plaintiffs  have  been  deprived  of  his  services  by  the  act  of  the  defendants 
in  entering  into  the  subcontract  with  him,  and  I  do  not  see  how  it  is 
possible  that  they  can  have  the  full  benefit  of  the  contract.  It  may  be 
said  that  as  there  is  no  provision  for  anybody  else  being  appointed  en- 
gineer in  his  stead,  it  is  impossible  that  the  plaintiffs  can  have  the  full 
benefit  of  the  contract,  and  therefore  upon  that  ground  they  would  be 
entitled  to  rescind  it. 

But  it  has  been  argued  that  for  a  year  and  a  half  the  subcontract  was 
not  discovered,  and  that  the  defendants  are  to  be  in  a  better  position 
because  they  concealed  the  fact  of  this  fraudulent  contract  which  they 
had  entered  into.  In  my  opinion,  so  far  from  '.hat  bettering  their  case, 
it  gives,  if  possible,  an  additional  reason  why  the  contract  should  be  set 
aside.  It  appears  that  during  the  whole  time  when  the  contract  was 
being  executed,  and  ought  to  have  been  executed,  and  up  to  the  time 
when  the  plaintiffs  broke  the  contract  by  giving  notice  to  the  defendants 
not  to  go  on  making  the  cable,  the  plaintiffs  had  an  engineer  who, 
without  their  knowledge,  had  entered  into  a  contract  with  the  defendants 
which  prevented  him  from  giving  them  disinterested  advice.  How  is  it 
possible  that  this  court,  or  anybody  else,  can  discover  what  effect  that 
may  have  had  on  the  breaking  of  the  contract  ?  How  can  anybody 
know  that  supposing  the  defendants,  at  the  time  when  Sir  Charles  Bright 
had  agreed  to  take  the  subcontract,  had  honestly  revealed  to  the  plain- 
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tiffs  that  Sir  Charles  Bright  had  taken  the  contract,  and  another  person 
had  then  been  appointed  engineer  in  his  stead — how  can  anybody  knov/ 
whether  the  contract  would  ever  have  been  broken  ? 

It  seems  to  me  that  it  would  be  in  the  highest  degree  inequitable  to 
allow  the  defendants  to  keep  the  ^40,000,  The  contract  having  been 
broken,  and  having  come  to  an  end,  is  it  to  be  treated  as  having  been 
broken  by  the  default  of  the  plaintiffs,  or  by  the  default  of  the  defend- 
ants? It  appears  to  me  clearly  that  the  defendants  have  deprived  the 
plaintiffs  of  the  advice  of  their  engineer,  and  having  by  improper  con- 
duct deprived  them  of  his  advice  the  contract  clearly  must  be  treated 
as  having  been  broken  off  through  the  default  of  the  defendants  ;  and 
having  been  broken  off  through  their  default  and  misconduct,  it  follows 
that  the  plaintiffs  are  entitled  to  have  the  ^40,000  paid  back,  and  that 
they  are  entitled  to  be  protected  from  any  action  at  law  to  recover 
damages  on  account  of  their  having,  as  alleged,  broken  the  contract. 

Minutes — Vary  decree,  and  declare  that,  under  the  circumstances  in 
the  plaintiffs'  bill  appearing,  the  agreement  of  12th  January,  1870, 
ought  to  be  set  aside  and  delivered  up  to  be  cancelled  ;  order  that  the 
said  agreement  be  delivered  up  to  the  plaintiffs  to  be  cancelled  accord- 
ingly.    Dismiss  appeal  with  costs.  ^ 

£^oUu.^.  UU-M>^.P4e.?1., 

HARRIS  .  TYSON.  '^^L^  u^'  cT^MJ^. 
In  the  Supreme  Court  of  Pennsylvania,  May  21,  1855.  <MJLjjx*)i>  ujt^ 

\^Reported  in  24  Pennsylvania  State  Reports  347.]  V/ r**-*»l«*>*«    ^ 

Error  to  the  Common  Pleas  of  Chester  County.  /)lt,_i^  a  L.^ 

This  was  an  ajction  of  ejectment  brought  by  Jesse  Harris  against  0^0  X/L 
Isaac  T\?on,  Jr.,  and  others,  in  which  the  plaintiff  claimed  to  recover  r  ^-*^  V»^  y' 
the  exclusive  possession  of  a  tract  containing  about  80  acres  of  land  in  u4^0u-iiK-^ 
East  Nottingham  township,  Chester  County.  Isaac  Tyson,  Jr.,  was  not  in-'-^AA'iX-r  Ktj 
summoned  ;  the  persons  summoned  were  his  agents,  or  workmen,  and  -^v^  H^tss^^iM 
claimed  the  right  to  enter  upon  the  land  in  question  under  him.  The  f  w'iw^V4H^ 
defendants  were  considered  on  the  trial  as  nominal  parties  merely,  ^Ji^^CK  •*' 
Tyson  being  the  real  defendant.  ^^ 

but  it  was  contended  that  the  defendants  were  entitled  to  a  limited  pos- 


it was  iiot_denied_that_Harris,  the  plaintiff,  was  the  owner  of  a  fee ;      '^  /^  (^>.i 

sessjon  under  said   Tyson,  for  the  purpose  of   digging  and  removing  ^''^^^^'^'^^  . 
chrome,  under  a  deed  by  Harris  to  Tyson,  dated  14th  April,  1837.     By   (^U^lj  cSi-jO) 
the  deed  Harris,  for  the  consideration  of  fifty  dollars,  conveyed  the  land  g.-.C^  /v^^TV 
to  Tyson,  "  said  conveyance  being  only  for  the  purpose  of  digging  or    ^^^^  Aj^J^ 
removing  all  minerals  or  mineral  substances  of  value" — "the  latter  to  ^ -£,.,X 
36  "^Af^  • 
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have  free  liberty  to  dig,  and  [)rivilege  of  ingress  and  regress,"  "with 
the  right  to  erect  such  buildings  as  are  necessary  for  the  mining  opera- 
tions." 

The  defendants  then  rested ;  and  the  plaintiff,  alleging  that  the  deed 
was  procured  by  fraud  and  misrepresentation,  aitempted  to  sustaio  the 
allegation  by  the  testimony  of  witnesses. 

It  was  shown  that  Tyson,  who  resided  in  Baltimore,  prior  to  the  year 
1832  was  extensively  engaged  in  prej)aring  chromate  of  iron  (usually 
called  chrome)  for  market.  This  mineral  was  found  to  exist  in  its  native 
state  in  several  conditions  :  rock  chrome,  which  was  found  in  subterra- 
nean veins ;  surface  chrome,  which  existed  in  lumps  or  masses  above 
ground,  and  sand  chrome,  which  lay  in  the  beds  or  on  the  margins  of 
small  streams  of  water  as  they  now  run,  or  as  they  ran  formerly,  in  the 
shape  of  coarse,  heavy  sand.  The  defendant's  principal  operations 
prior  to  1832  were  at  Soldier's  Delight,  in  Baltimore  County,  Maryland. 
Having  exhausted  the  sui)ply  of  rock  chrome  at  that  place,  he  began 
about  that  time  to  take  out  sand  chrome  from  the  beds  and  margins  of 
the  watercourses.  In  1834  he  began  to  obtain  chrome  from  Chester 
County,  Pennsylvania. 

The  circumstances  attending  the  execution  of  the  deed  were  shown  by 
two  witnesses.  One  of  them,  Nevill,  testified  that  in  1837  'rysonjigd 
Harris  had  a  conversation  about  the  sale  of  the  land  of  Harris,  for 
which  Tyson  offered  from  $300  to  $400,  and  that  they  could  not  agree 
about  the  price,  but  in  a  week  or  two  afterward  Tyson  returned  aad 
offered  the  price  asked,  and  being  refused,  Tyson  asked  for  a  lease  of 
the  chrome  right.  The  witness  further  stated  that  Tj'sorL said  that  he 
did  not  know  that  it  would  benefit  him  a  great  deal,  because  there  was 
so  much  barren  rock  among  it.  Tyson  requested  Harris  to  go  to  Squire 
Bye's,  and  they  went  away  together. 

Amos  Bye  testified  that  they  came  to  his  house,  and  Tyson  said  he 
had  offered  Harris  $350  for  his  place,  and  inquired  if  he  did  not  con- 
sider it  a  fair  off"er.  He  said  he  did  not.  Tyson  said  it  made  no  differ- 
ence— he  must  have  the  mineral  right — that  he  was  willing  to  give  him 
$50  for  the  mineral  right,  and  if  he  would  not  take  that  he  would  be 
under  the  necessity  of  bringing  an  action  against  him  for  damages. 
Tyson  wrote  a  deed,  and  it  was  executed  by  Harris  alone,  with  his 
mark. 

The  plaintiff  then  offered  to  prove  that  the  defendant,  concealing^his 
knowledge  of  the  nature  and  value  of  what  is  called  sand  chrome,  pur- 
chased between  the  years  1836  and  1839  nearly  all  the  tracts  of  land  in 
fHeneighborhood  of  the  plaintiff's  farm  upon  which  was  to  be  found 
sand  chrome  of  the  same  character  and  quality  as  that  found  on  the 
land  of  the  plaintiff";  that  before  the  said  purchases  he  took  measures 
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to  conceal  the  value  of  the  said  sand  chrome,  and  put  in  circulation  a 
re[K)rt  that  sand  chrome  was  of  no  value ;  and  thus  impressed  the  pub- 
lic mind  in  the  neighborhood  with  that  idea,  for  the  [)urpose  of  enabliiig 
him  to  purchase  either  the  land  or  the  ore  lease  at  very  small  sums — 
much  less  than  its  real  value  ;  that  with  the  view  of  producing  this  im- 
pression he  publicly  declared  that  the  sand  chrome  found  upon  the 
Sherry  property,  adjoining  the  land  of  the  plaintiff,  was  worthless,  and 
that  such  was  the  fact  also  in  reference  to  the  sand  chrome  found  on 
the  land  of  the  plaintiff;  that  declarations,  coming  from  one  supposed 
to  be  well  acquainted  with  the  subject,  created  a  general  opinion  that 
sarvj  chrome  was  worth  nothing,  and  that  in  consequence  of  this  erro- 
neouVmipression  he  was  enabled  to  buy  most  of  the  tracts  in  the  neigh- 
borhood, and  to  procure  the  agreement  with  the  plaintiff  at  a  sacrifice. 

The  defendants  objected;  the  offer  was  overruled,  and  plaintiff  ex- 
cepted.' 

February  ii,  1853,  verdict  for  defendants.' 

I^e//  for  plaintiff  in  error. 

The  disclaimer  ought  not  to  have  been  received  at  that  stage  of  the 
cause.  The  letter  produced  by  Sidwell  had  not  been  read  to  plaintiff 
or  seen  by  him,  and  ought  not  to  have  been  read  to  the  jury,  especially 
as  the  witness  could  not  remember  what  he  said  to  Harris. 

Hickma7i  and  Lewis  for  defendants  in  error.  {])  \a 

The  opinion  of  the  court  was  delivered  May  21,  1855,  by  V^jy'^^ 

Black,  J.  This  action  depends  on  the  defendant's  right  to  dig  and  f"^"^  ^ 
take  away  chrome  from  the  land  of  the  plaintiff.  The  defendant  claims  j^I^  Jy^T». 
that  right  under  the  plaintiff's  deed,  giving  and  granting  it  in  due  form.  Vw*  ^»*Jt- < 
But  the  plai_nt]fflj^seris_  that  the  deed  is  fraudulent  and  void,  because  ^  ^'***^^ 
I.  The  defendant  suppressed  the  truth  ;  2.  He  suggested  a  falsehood  ;  j|  /  ^^^^•^•'tn 
3.  He  paicTa  to'talry  inadequate  consideration  ;  and  4.  He  got  the  deed  "^^^^ 
by  means  of  threats  which  amounted  to  duress.  (^y  f^  t  qT) 

I.  A  person  who  knows  that  there  is  a  mine  on  the  land  of  another  v\  i/tuK^I;. ^ 
may  nevertheless  buy   it.     The  ignorance  of  the  vendor  is  not  of  itself  ^  k.*)  ff^"^ 
fraud  on  the  part  of  the  purchaser.     A  purchaser  is  not  bound   by  our  ,\  auk^^jf^ 
laws  to  make  the  man  he  buys  from  as"~wrse  as  himself     The  mere  fact,  J^,^tJifLA 
therefore,  that  Tyson  knew  there  was  sand  chrome  on  Harris's  land,  and 
tEat  Harris  himself  was  ignorant  of  it,  even  if  that  were  exclusively  esX^  j  ^^^  C 
tablished,  would  not  be  ground  for  impugning  the  validity  of  the  deed.    K/>//, 
But  it  is  not   by  any   means  clear  that   one  party  had  much  advantage     ^         »^  ^ 
over  the  other  in  this  respect.     They  both  knew  very  well  that  chrome     .  7V 

could  be   got  there,  which   one   wanted   and  the  other  had  no  use  for.  ^ 

But  the  whole  extent  of  it  in  quantity  was  probably  not  known  to  either    ^"  i 

'  Only  so  much  of  the  case  is  given  as  relates  to  this  exception. — Ed.  /MA^ 

^  The  charge  of  the  presiding  judge  has  been  omitted.  f'vw/v,^-* "v  J*''^-'*'^ 
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of  them  for  some  time  after  deed.  When  it  was  discovered  that  sand 
chrome  was  as  vahiable  as  the  same  mineral  found  in  the  rock,  and  that 
large  (juantities  of  the  former  could  be  got  in  certain  parts  of  the  fast 
land  as  well  as  by  the  streams,  it  was  natural  enough  that  the  plaintiff 
should  repent  and  the  defendant  rejoice  over  the  contract  ;  but  this  did 
not  touch  its  validity.  Every  man  must  bear  the  loss  of  a  bad  bargain 
legally  and  honestly  made.  If  not,  he  could  not  enjoy  in  safety  the 
fruits  of  a  good  one.  Besides,  we  do  not  feel  sure  that  the  contract  has 
made  the  plaintilT  any  poorer,  for  it  is  not  improbable  that  he  would 
never  have  discovered  the  value  of  the  mineral  deposit  on  his  land  if 
he  had  not  granted  to  the  defendant  the  privilege  of  digging. 

2.  If  the  defendant,  during  the  negotiation  for  the  purchase,  willfully 
made  any  misstatement  concerning  a  material  fact,  and  then  misled  the 
plaintiff  and  induced  him  to  sell  it  at  a  lower  price  than  he  otherwise 
would,  then  the  contract  was  a  theat  and  the  deed  is  void  utterly.  But 
in  all  cases  where  the  evidence  brings  the  parties  face  to  face,  the  lan- 
guage and  conduct  of  the  defendant  seem  to  have  been  unexception- 
able. An  offer  was  made  and  rejected  to  prove  that  Tyson  had  made 
certain  statements  in  the  neighborhood  which  were  calculated  to  pro- 
duce the  impression  that  all  the  chrome  in  that  region  was  not  v^ry 
valuable.  It  was  even  proposed  to  be  shown  that  he  had  spoken  in 
depreciating  terms  of  sand  chrome  on  a  tract  adioining  Harris's.  It 
would  at  least  have  been  useless,  and  it  might  have  had  a  pernicious 
influence  on  the  minds  of  the  jury,  to  have  admitted  such  evidence. 
To  invalidate  a  solemn  deed  by  showing  that  misrepresentations  were 
used  to  obtain  it,  there  must  be  very  clear  proof  that  the  falsehood  was 
told  directly  or  indirectly  to  the  grantor.  It  is  not  to  be  supposed  that 
he  was  influenced  by  a  statement  neither  made  to  himself  nor  commu- 
nicated to  him.  If  the  vendee's  conduct  in  all  his  transactions  with  the 
vendor  was  honest  and  fair,  he  is  not  answerable  in  this  action  for  what 
he  may  have  said  elsewhere  to  other  persons. 

But  it  is  enough  to  say  that  the  plaintiff  had  a  right  to  sell  at  what 
price  he  pleased  or  keep  his  property.  Having  chosen  to  do  the 
former,  he  cannot  undo  it  by  changing  his  own  mind. 

These  declarations  may  have  had  a  tendency  to  impress  the  minds  of 
those  who  heard  them,  and  who  knew  nothing  on  the  subject  from  other 
sources,  with  the  opinion  that  sand  chrome  was  worthless,  but  they  had 
no  connection  with  and  no  relevancy  to  the  purchase  from  Harris,  ex- 
cept that  his  land  had  the  same  king  of  mineral  in  it.  No  attempt  or 
offer  was  made  to  show  that  Harris  ever  heard  these  statements  from 
Tyson,  or  heard  of  them  from  anybody  else. 

Judgment  affirmed. 
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DOLMAN  V.  NOKES. 

In  Chancery,  before   Sir  John    Romilly,    M.R.,  November  12, 

1855. 

\^Reported  in  22  Beavan  402.] 

James  W.  Nokes  had  purchased  an  estate  at  Twickenham,  called 
'■'■  Pope's  Villa  Estate,"  on  a  speculation,  intending  to  resell  it  in  lots. 
He  raised  money  by  mortgaging  it  to  Miss  Laslett,  and  subsequently  to 
the  defendants  Dolman  (a  solicitor)  and  VVyatt  for  ^4,000. 

In  1848  a  considerable  portion  of  the  first  mortgage  had  been  paid 
off  by  sales  of  portions  of  the  estate ;  but  there  still  remained  about 
^4,500  due  to  the  tirst  mortgagee,  and  it  was  evident  that  the  produce 
of  the  remainder  of  the  estate  was  insufficient  to  pay  both   mortgages. 

Though  the  first  mortgagee  had  a  power  of  sale,  difficulties  arose  in 
selling  the  remainder  without  the  concurrence  of  the  second  mort- 
gagees. Nevertheless,  in  September,  1848,  Laslett,  being  about  to  sell 
it  for  ;;£^5,ooo,  the  second  mortgagees  objected  on  the  ground  of  the 
price  offered  being  insufficient.  A  correspondence  ensued  between 
I^aslett  and  Dolman,  in  which  Dolman  proposed  to  sell  his  second 
mortgage  to  Laslett.  Laslett  then  proposed  to  give  ;j^5oo  for  it, 
which  Dolman  declined,  but  suggested  ^1,000  as  the  price.  Laslett 
afterward  proposed  to  give  this  sum  as  the  consideration  for  a  release 
of  the  mortgage  for  ^4,000.  In  answer  to  this  Dolman  wrote  a  letter, 
dated  the  3d  January,  1848,  stating,  "  I  am  authorized  to  say  such  pro- 
posal is  accepted." 

A  valid  contract  having  been  thus  entered  into  between  the  parties, 
they  proceeded  to  complete  it ;  but,  in  the  meantime,  Dolman  having 
heard  that  Laslett  had  entered  into  some  contract  with  Lady  Walde- 
grave,  for  the  sale  to  her  of  a  portion  of  the  mortgaged  property,  wrote, 
on  the  14th  of  February,  to  Lady  Waldegrave's  solicitor  (Mr.  Pearson): 
"  I  shall  be  obliged  by  your  informing  me  if  such  a  contract  has  been 
entered  into,  and  what  is  the  sum  fixed  for  the  purchase-money,  and  I 
have  but  little  doubt  that  the  sale  may  be  completed  with  the  concur- 
rence of  my  clients,  or  that  any  interference  of  mine  will  be  rendered 
unnecessary." 

He  did  not  appear  to  have  obtained  any  information  from  Mr.  Pear- 
son, and  on  the  21st  of  February,  1849,  Dolman  wrote  to  Laslett  as 
follows  : 

"I  have  delayed  replying  to  your  letter  of  the  6th  inst.,  etc.,  etc.,  in 
consequence  of  my  having  received  information  that  a  contract  had 
been  entered  into  by  you  and  Mr.  Nokes  for  sale  of  the  property  to 
Lady  Waldegrave.     I  have  now  to  request  you  will  inform  me  of  the 
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nature  of  the  arrangement,  and  the  jirice  to  be  paid  by  Lady  Walde- 
grave  to  you,  in  order  that  I  may  not  expose  myself  to  an  imputation  of 
unfair  deaHng,  on  the  part  of  the  mortgagees  subseciucnt  to  me,  on  the 
ground  of  inadequacy  of  consideration.  This  being  done,  1  will  at 
once  afford  every  facility  in  my  power  for  your  arrangement." 

To  this  Mr.  Laslett  (the  solicitor  of  the  first  mortgagee),  on  the  25th 
of  February,  1849,  replied  as  follows  : 

"  I  have  not  entered  into  any  contract,  nor  has  my  sister ;  there  is  a 
difficulty  in  the  way,  unless  she  were  solely  seised.  Mr.  Church  has 
been  negotiating  with  Mr.  Pearson  (Lady  VValdegrave's  solicitor),  but  I 
declined  entering  into  any  contract  unless  you  had  sold.  As  you  ap- 
pear to  hesitate  about  selling,  I  am  willing  to  abandon  the  negotiation 
with  you.  Perhaps  you  will  pay  off  my  sister,  and  take  the  whole  into 
your  own  hands  ;  I  will  receive  the  amount  at  a  day's  notice.  If  you 
decline  to  pay  her  off,  I  think  we  had  better  have  a  peremptory  sale,  for 
the  costs  will  be  large  if  the  thing  is  to  remain.  No  interest  has  been 
paid  on  the  mortgage  ;  the  interest  must  be  paid  or  the  property  at  once 
sold.  If  I  do  not  hear  from  you  in  a  post  or  two,  I  shall  consider  the 
negotiation  with  you,  as  to  the  purchase  of  your  mortgage,  at  an  end." 

Dolman,  on  the  27th  of  February,  1849,  wrote  to  Laslett  as  follows  : 

"  Understanding  that  no  contract  exists  for  the  sale  of  the  property 
at  Twickenham,  in  mortgage  to  Miss  Laslett,  I  am  enabled  to  advise 
the  completion  of  the  contract  for  sale  to  her  of  the  interest  of  Mr. 
Wyatt  and  another  in  the  property  for  the  ;^i,ooo." 

The  purchase  was  accordingly  completed  by  a  deed  of  the  26th  of 
March,  1849,  by  which  Dolman  and  Wyatt,  with  the  concurrence  of 
Nokes,  and  in  consideration  of  ^^1,000,  transferred  the  mortgage  of 
^4,000  to  Laslett.  The  deed  recited  that  ^^4.638  was  due  on  the 
first  mortgage,  and  that  Nokes  was  satisfied  that  the  sum  of  ^1,000 
was  the  full  value  of  the  property,  subject  to  the  first  mortgage. 

It  is  now  necessary  to  refer  to  circumstances  connected  with  this 
transaction,  which  took  place  in  the  interval  and  had  been  concealed 
from  the  plaintiff,  and  furnished  the  grounds  of  this  suit  for  setting  aside 
the  transaction. 

Laslett  had,  in  fact,  prior  to  December,  1845,  entered  into  a  verbal 
contract  with  the  solicitor  of  Lady  Waldegrave  for  the  sale  of  a  portion 
of  the  property  for  ^^5,400,  and  he  had  stated,  in  a  letter  of  the  23d  of 
December,  1848,  to  Nokes,  "that  he  had  agreed  to  let  Pearson  (the  so- 
licitor of  Lady  Waldegrave)  have  the  lot  he  required  for  ^2^5, 400,  and 
that  this  rendered  it  important  that  Dolman  should  be  settled  with. 
Nokes  also,  on  the  27th  of  December,  wrote  to  Laslett,  stating  that, 
"having  agreed  with  Mr.  Pearson  for  ^5.^00,  it  was  most  important 
that  Mr.  Dolman  should  be   at  once  settled  with  before  he  was  ac- 
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quainted  with  the  amount  sold."  He  added,  "  It  will  not  do  to  let  Dol- 
man wait  till  Pearson  pays  his  money,  as  he  must  be  made  acquainted 
with  the  amount,  and  of  course  he  would  not  then  consent." 

It  appeared  also  that  Nokes'  father,  who  acted  for  his  son,  wrote,  on 
the  2  2d  of  February,  1849,  the  following  letter  to  Laslett : 

"  I  have  had  an  interview  with  Dolman,  and  it  appears  he  has  heard 
something  about  the  sale  of  the  land  at  Twickenham,  and  he  is  endeav- 
oring to  find  out  the  amount.  I  of  course  threw  dust  in  his  eyes,  by 
saying  I  was  sure  no  contract  had  been  finally  entered  into,  although  I 
had  heard  some  negotiation  had  been  going  on  with  Mr.  Church  (the 
solicitor  of  Laslett),  making  an  offer  which  would  hardly  clear  the 
mortgage  debt  due  to  you,  with  the  interest,  costs,  and  expenses  ;  and 
that  I  had  some  time  since  written  to  you  stating  that  it  was  sacrificing 
the  property,  becuase,  I  said,  the  object  of  our  persuading  Mr.  Laslett  to 
give  him  a  _;2^i,ooo  for  his  interest,  was  that  at  some  future  day  abetter 
price  might  be  obtained,  and  that  my  son,  most  probably,  would  reap 
the  benefit,  if  any  ;  whereas,  in  its  present  state,  the  interest  was  eat- 
ing up  the  whole  ;  and  instead  of  his  receiving  therefrom  a  ;^i,ooo,  he 
would  get  nothing.  Dolman  said  he  should  write  to  you  to  know  the 
particulars,  and  I  think  if  you  will  inform  him,  firmly,  that  you  have  not 
at  present  entered  into  any  contract,  that  Mr.  James  Nokes  disapproved 
of  the  terms,  and  that  unless  he  at  once  completed  the  arrangement 
made,  which  you  only  offered  to  carry  out,  thinking  that  it  might  possi- 
bly, at  some  future  day,  be  giving  Mr.  Nokes  a  chance  of  making  a  bet- 
ter price  of  the  property,  you  would  have  nothing  more  to  do  with  the 
matter,  as  you  are  heartily  sick  and  tired  of  the  continued  delays  and 
obstacles,  that  your  course  would  be  to  file  a  bill  for  foreclosure.  This 
would  bring  him  upon  his  knees,  because  I  know  he  is  very  anxious  to 
get  the  ^1,000,  I  have  not  yet  handed  the  proposed  contract  to  Mr. 
Church,  and  shall  not  till  I  hear  from  you.  Depend  upon  it,  the  best 
course  will  be  to  settle  with  Dolman  before  any  contract  be  signed,  or 
we  shall  be  thwarted.  As  to  the  ^^5,400,  if  Lady  Waldegrave  should 
not  complete,  I  engage,  before  June,  to  obtain  a  much  larger  sum  for 
the  lands  she  takes." 

Laslett,  after  purchasing  Dolman's  interest,  had,  on  the  20th  of  April, 
1849,  entered  into  a  written  contract  to  sell  the  principal  part  of  the 
property  to  Lady  Waldegrave  for  ^5,400,  and  he  afterward  sold  the 
remainder  for  ^900,  thus  realizing  for  the  whole  ;!^6,3oo,  while  the 
first  mortgage  and  interest,  together  with  the  amount  paid  to  Dolman, 
amounted  to  no  more  than  ;^5,638. 

Under  these  circumstances  the  plaintiff  insisted  that  Laslett  had  been 
guilty  of  a  fraud,  by  concealing  and  denying  the  fact  of  the  sale  of  a 
portion  of  the  estate  to  Lady  Waldegrave  for  ^5,400,  leaving  a  portion 
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which  afterward  realized  jC9°°-  ^^  ^'^^^  LasLett  had  made  a  profit  of 
^662  by  the  transaction.  The  bill  prayed  in  substance  that,  notwith- 
standing the  conveyance,  Laslett  might  be  declared  a  trustee  of  the 
surplus  for  Dolman  and  Wyatt. 

J/r.  Rotipell  and  Mr.  Elderton  for  the  jjlaintiff. 

Mr.  R.  Palmer  and  Mr.  A.  Smith  for  the  defendant  I>aslett. 

The  Master  of  thp:  Rolls.  The  object  of  this  suit  is  to  set  aside  a 
deed  of  the  26th  day  of  March,  1849,  ^y  which  the  plaintiff  conveyed  to 
I^aslett  his  interest  in  the  residue  of  certain  premises  at  Twickenham, 
and  the  ground  on  which  it  is  sought  to  be  set  aside  is  that  the  deed 
was  obtained  by  fraud  and  concealment.  The  fraud  alleged  consists  in 
the  concealment  and  suppression  of  the  fact  that  an  agreement  had 
been  entered  into  by  Laslett  with  Lady  Waldegrave  for  the  sale  of  a 
portion  of  these  premises  for  ^^5,400,  and  the  plaintiff  alleges  that  if  he 
had  known  this  fact  it  would  have  induced  him  not  to  sell  his  interest  in 
premises  for  ^^1,000. 

It  is  not  generally  the  duty  of  a  purchaser  to  inform  a  vendor  of  any 
of  the  circumstances  he  may  be  acquainted  with,  which  may  make  it  de- 
sirable for  him  to  purchase  any  property  or  may  make  it  available,  still, 
however,  if  on  the  purchase  there  is  an  express  statement  of  fact  on 
either  side,  which  causes  the  contract  to  be  made,  and  on  the  faith  of 
which  alone  the  contract  is  made,  and  that  fact  is  either  false,  or  if 
there  is  a  fact  which  it  is  well  known  will  prevent  the  contract,  and 
which  is  suppressed  for  that  purpose,  it  might  render  void  the  whole 
transaction ;  '  but  this  would  depend  on  the  circumstances  and  facts  of 
the  case. 

I  think  it  important  to  observe  that  it  appears  obvious  to  me  that  all 
the  parties  to  this  transaction  were  at  this  time  equally  well  acquainted 
with  the  nature  and  value  of  the  property.  I  feel  quite  satisfied  *"hat 
Nokes,  Dolman,  and  Laslett  were  all  perfectly  well  acquainted  with  its 
value.  Its  value  was  of  a  speculative  character,  a  good  deal  depend- 
ing on  the  price  to  be  obtained  for  accommodation  and  building  land  at 
Twickenham,  and  therefore  the  value  could  not  be  so  well  known  as  if 
it  had  been  an  agricultural  estate  in  a  distant  part  of  the  country, 
whose  value  would  simply  depend  on  the  rack  rent. 

What,  however,  I  have  chiefly  to  consider  is  wh-ether  Laslett  was 
bound  to  communicate  to  Dolman  that  he  had  an  opportunity  of  sell- 
ing a  portion  of  the  property  for;:^5,4oo.  I  am  of  opinion  that  it  was 
not  a  circumstance  which  he  was  bound  to  communicate  to  Dolman. 
Dolman  knew  perfectly  well  what  the  nature  of  the  property  was ;  he 
offered  to  sell  it  for  ^1,000,  and  Laslett  thought  he  could  make  it 
worth  his  while  to  buy  it  from  him,  and  in  that  state  of  things  I  think  it 
'  See  Pulsford  v.  Richards,  17  Beav.  87. 
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-was  not  an  incumbent  duty  on  Laslett  to  inform  Dolman  of  that  fact. 
If  I  am  right  in  that  view  of  the  case  the  rest  will  fellow,  because  upon 
that  Mr.  Dolman,  by  his  letter  of  the  3d  of  January,  enters  into  the  con- 
tract for  selling  the  property,  which,  in  my  opinion,  he  could  not  after- 
ward have  got  rid  of;  and  if  Laslett  was  not  bound  to  communicate  the 
fact  that  he  had  entered  into  a  verbal  agreement  to  sell  a  portion  of  this 
property  for  ;j{^5,4oo  to  Lady  Waldegrave,  it  follows  that  this  court 
would  have  decreed  the  plaintiff  specifically  to  perform  his  contract,  and 
that  the  suppression  of  that  fact  would  not  have  prevented  the  contract 
being  performed  in  this  court. 

The  letter  of  the  i4ih  of  February  to  Mr.  Pearson  from  the  plaintiff" 
shows  that  he  had  distinct  notice  of  some  agreement  between  Laslett 
and  Lady  Waldegrave.  It  appears  that  Mr.  Pearson  declined  to  give 
him  any  information  on  the  subject,  at  all  events  he  did  not  get  any. 
Thereupon  the  plaintiff  writes  to  Mr.  Laslett  on  the  21st  of  February, 
*'  I  have  delayed  answering  your  letter  of  the  6th,"  etc.,  etc' 

In  answer  to  that  Laslett,  on  the  25th  of  February,  writes  an  answer 
which  is  so  far  evasive  that,  being  true  to  the  letter  it  is  not  true  in  the 
spirit,  because  he  says,  "  I  have  not  entered  into  any  contract,"  etc.'* 
The  only  thing  he  does  not  there  state  is  that  a  verbal  agreement  has 
been  entered  into,  not  a  legal  or  binding  agreement,  but,  in  point  of 
fact,  provided  the  arrangement  with  Mr.  Dolman  could  be  completed, 
there  had  been  a  verbal  agreement  entered  into,  which  would  be  turned 
into  a  legal  agreement.  It  was  true  he  had  not  entered  into  any  con- 
tract, but,  however,  he  states  the  truth  when  he  says,  "  I  declined  en- 
tering into  any  c.ontract  unless  you  had  sold,"  because  it  appears  that 
all  along  he  said  "  he  could  not  enter  into  any  contract  unless  they  ar- 
ranged with  Dolman."  That  part  of  it,  therefore,  is  perfectly  correct, 
and  the  only  expression  which  I  think  can  be  found  fault  with  is  that  he 
used  the  word  "  negotiated,"  when  he  had  done  more  than  negotiate ; 
but  I  do  not  think  that  that  is  sufficient  to  set  aside  this  transaction, 
more  especially  as  previous  to  this  time  there  was  a  subsisting  contract 
which  could  be  specifically  enforcejd.  But  when  he  says  "  perhaps  you 
will  pay  off  my  sister,"  etc.,  etc. ;  "  if  I  do  not  hear  from  you  in  a  post 
or  two  I  shall  consider  the  negotiation  with  you  as  to  the  purchase  of 
your  mortgage  at  an  end,"  he  certainly  was  putting  him  at  arms' 
length.  At  all  events  it  was  saying  this  :  "  I  do  not  intend  to  tell  you 
anything  about  the  negotiations;  you  may  choose  for  yourself ;  you  may 
choose  to  go  on  with  the  arrangement  or  not ;  if  not,  then  I  shall  con- 
sider it  at  an  end,  and  you  may  take  your  own  course  with  respect  to 
the  matter ;  but   if  you   like  to  go  on,  I   will  proceed."     Thereupon, 

'  See  anti!,  p   403.  '  See  ante,  p.  403. 
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three  days  after  that,  Dolman  says  :  "  Understanding  that  no  contract 
exists  for  the  sale  of  the  property  at  Twickenhain,  in  mortgage  to  Miss 
Laslett,  I  am  enabled  to  advise  the  comi)lction  of  the  contract."  It  is 
accordingly  performed  and  completed  within  a  month  from  that  time. 
The  transaction  was  then  conjplete,  and  upon  that  state  of  affairs  1  see 
no  reason  why  Dolman  could  set  it  aside,  though  he  says,  "  understand- 
ing no  contract  exists  for  the  sale,"  although  the  proper  expression  was 
that  there  was  no  legal  contract  existing — no  contract  to  be  legally  en- 
forced. Then  he  says  he  was  willing  to  go  on  to  a  completion  of  the 
contract  which  he  himself  had  entered  into. 

Undoubtedly  the  whole  matter  is  made  much  more  sus|Mcious,  and  a 
very  unfavorable  color  is  thrown  uj^on  it  by  a  letter  of  William  Nokes, 
the  father,  to  Laslett,  on  the  2 2d  of  February,  which  Mr.  Laslett  must 
have  received  before  he  wrote  that  letter  to  Dolman,  in  which  he  ex- 
pressly asserts  that  he  threw  dust  in  the  eyes  of  Mr.  Dolman,  and  if  Mr. 
Dolman  knew  of  this  he  would  not  have  had  anything  to  do  with  it,  rec- 
ommending him  to  adopt  a  certain  course  with  respect  to  him,  and  ta 
keep  him  in  complete  ignorance  of  the  whole  matter,  or  else  the  trans- 
action would  not  take  place.  I  do  not  think  the  situation  of  Mr.  Nokes 
is  a  very  material  one  in  this  case ;  he  is  the  father  of  the  person  enti- 
tled to  the  ultimate  equity  of  redemption,  and  takes  a  very  active  part 
in  this  matter ;  he  does  not  appear  to  me,  on  any  one  of  the  occasions, 
to  be  acting  as  the  agent  either  of  Mr.  Dolman  or  of  Mr.  Laslett ;  he  is 
a  sort  of  go-between,  through  whom  a  great  part  of  the  information 
passes  on  both  sides,  but  he  is  not  the  agent  for  either  party.  If  he  was 
the  agent  for  either  party  he  was  acting  on  behalf  of  his  son,  and  en- 
deavoring, naturally  enough,  to  make  the  most  he  could  of  the  prop- 
erty. He  writes  a  letter  to  Laslett,  which  Laslett  adopts,  so  far  that  he 
declines  to  give  Mr.  Dolman  any  information  respecting  the  contract 
and  the  course  which  Mr.  Nokes  himself  adopted,  or  what  he  has  stated 
does  not,  in  my  opinion,  make  Laslett  a  participator  in  his  views  upor» 
the  subject. 

Even  if,  upon  tVje  whole  of  that  being  established,  I  could  avoid  the 
contract  which  had  already  been  entered  into,  still  I  am  of  opinion  that 
this  transaction  cannot  n.ow  be  set  aside  after  the  several  events  which 
have  taken  place.  As  I  have  already  stated,  I  think  that  all  depends 
on  this  fact — whether,  when  the  contract  was  entered  into,  Laslett  was 
bound  to  inform  Dolman  of  the  existence  of  a  verbal  agreement  to  sell 
a  portion  of  the  property  to  Lady  Waldegrave  for  ^5,400.  I  am  of 
opinion  he  was  not,  and  that  the  contract  between  Dolman  and  Laslett 
could  have  been  enforced,  although  that  fact  had  not  been  communi- 
nicated,  there  being,  as  I  have  stated,  abundant  reasons  for  showing 
why  it  was  of  great  importance  for  Laslett  to  arrange  with  Dolman  be- 
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fore  he  entered  into  any  contract  for  a  sale  of  the  property.    The  result 
of  my  opinion  is  that  the  bill  must  be  dismissed  with  costs.  .    v 

Note. — Affirmed  by  the  Lord  Chancellor  January  i8,  1856.    .   Ao-f »  "^^^ 

S    j^j^  A^H       BROWN  ET  AL  V.  MONTGOMERY   et  al.  Q^^^^j^  v^  ,  *-  Crx^T^^ 
In  the  Court  of  Appeals  of  New  York,  December  Term,  1859.  t     n 

[Heportcd  in  20  Ncio  York  Reports  287.]  S 

Appeal  from  the  Superior  Court  of  Buffalo.     The   plaintiffs  sued  to     \     /rV\>*i'V'»«» 
recover  the    amount  of  a  note  for  $297,  made  April  11,  1856,  by  the  ^  0 
defendants,  payable  presently.     The  defense  was  fraud  in  the  considera- "H/-"**^  / 

tion  of  the  note.  JCf   cA*-***- 

On  the  trial,  before  a  jury,  the  following  facts  appeared  in  evidence  :    fc^-^    r«*^'<i*-< 
At  the  date  of  the  note  the  plaintiffs  were  the  holders  of  a  check  drawn  CT^    fr-»— »< 
by  Farnham,  Smedley  &  Kendall  on  the  Bank  of  Attica,  payable  to  the    x^-x^yji^    ^ 
order  of  and  indorsed  by  L.  R.  Farnham,  one  of  that  tirm,  for  $300,  post-   ^  n5'li&!}-^  ^ 
dated  as  of  April  16,  1856.    On  that  day  (April  11)  the  plaintiffs  employed   n  V^j 

one  Cutting,  a  bill  broker,  to  sell  the  check,  authorizing  him  to  allow  not  v  .7**  *^  ,.^ 
exceeding  $4  discount.  Cutting  on  the  same  day  sold  it  to  the  defend-  *  t  b  ' 
ants  for  $297,  for  which  he  received  the  note  sued  on.  The  drawer  -s^^""***^  «'*^ 
and  indorser  of  the  check  failed  on  the  same  day,  and  when  it  matured  /^-^"j-v  ^  ^^ 
the  defendants  caused  it  to  be  presented  at  the  Bank  of  Attica  for  pay-  >  ^AjkL  (j-xPu 
ment,  which  being  refused,  notice  was  given  to  the  plaintiffs.     The  de-  •  1^ 

fendants  offered  to  deliver  up  the  check  to  the  plaintiffs,  and  required   |"'*^*"-*-'>XW  ^ 
their  note  to  be  returned,  but  this  the  plaintiffs  refused,  and  the  defend-  j^^^^LJ  C^*^ 
ants  again  offered  the  check  to  the  plaintiffs  on  the  trial.  |r"    ^A>Jft*^i, 

Cutting,  who  was  examined  by  the  defendants,  swore  that  the  check   .    ^.^i^^  -^^Xtf" 
was  handed  to  him   by  the  plaintiffs  in  the  afternoon,  and  that  before    .  \J^  f^ 

selhng  it  to  the  defendants  he  offered  it  to  Mr.  Chard,  who  declined  to  f*"^  »v 
purchase  it  and  said    he  had  one  drawn  and   indorsed  by  the  same  ^  *^''°*^^ 
parties~'whicH  had  that  day  been  protested  for  non-payment,  and  he  J(><-'A^**CA  <SA. 
showed  the   protested  check  to  the  witness.     The  witness  and  Chard  ^    l.'V.-^jH'*^ 
talked  about  the  different  members  of  the  firm,  and  Chard  said  he  con-  j5<fr*f-^M«w»^ 
sidered  them   perfectly  good.     The   witness  then  went  directly   to  the  »         i\jr^^.     * 
defendants  and  sold  them  the  check  as  above  mentioned,  without  say-        I   ^  .     p^ 
ing  anything  about  the  protested  check  or  his  conversation  with  Chard.   v\^^^  f»  •  '    '^^ 
Montgomery,  who  transacted  the  business  for  the  defendants,  said  he  iQ^  C/'IA'Saj^ 
considered  the  check  good,  and  took  it  readily.  ^^  Jtiha4^i»^ 

Tt  appeared   that   the   drawers^  of  the   check  kept  an  account  at  the  jb   ^^4 

Bank  of  Attica,  and  were  wholesale  merchants  in  good  credit  and  stanH-  a  j, 

ing  until  that  day,  when  they  stopped  payment,  and   their  checks  to  a     Vn-**"*     ^^ 

i^^^eO  coct^^'' f--\  l?"^"^^^-^  *'     ■-^'  ^^-^-^  ^""^  ^^"'-'^ 
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considerable  amount,  including  the  one  mentioned  by  Chard,  were  re- 
fused payment  on  that  and  the  succeeding  days,  and  remained  uni)aid  at 
the  time  of  the  trial.  Some  of  them  were  post-dated  like  the  check  in 
question.  The  defendants'  business  was  buying  and  selling  negotiable 
paper  and  dealing  in  uncurrent  money.  The  transaction  took  place  in 
ButTalo,  where  all  the  parties  lived. 

The  court  charged  the  jury  that  the  non-payment  and  protest  of  the 
check  on  the  nth  April  was  evidence  tending  to  show  insolvency  in 
the  drawers  ;  that  it  was  the  duty  of  Cutting  to  communicate  to^  the 
defendants  what  he  had  heard  Chard  say  about  the  protest  of  that  check, 
without  regard  to  what  he  may  have  thought  about  the  solvency  of 
the  drawers;  and  if  he  did  not  do  so,  and  they  were  really  insolvent, ^he 
plaintiffs  could  not  recover  on  the  note.  The  plaintiffs'  counsel  ex- 
cepted to  both  branches  of  the  charge.  There  was  a  verdict  and  judg- 
ment for  the  defendants,  which  was  affirmed  at  a  general  term.  The 
plaintiffs  api)ealed. 

Aniasa  J.  Parker  for  the  appellants. 

Lorenzo  K.  Haddock  for  the  respondents. 

Denio,  J.  I  think  there  was  no  error  in  the  charge  to  the  jury  in 
theSuperior  Court.  The  law  unquestionably  is,  as  it  was  assumed  on 
the  argument,  that  notice  to  the  plaintiffs'  agent.  Cutting,  while  he  was 
actually  engaged  in  attempting  to  sell  the  check,  of  the  failure  of  the 
drawers,  was  equivalent,  so  far  as  the  present  action  is  concerned,  to 
notice  to  the  plaintiffs  themselves. 

What  Chard  informed  him  was  not  precisely  that  Farnham  &  Co.  had 
failed,  but  that  their  check  on  the  bank  at  which  they  kept  their  account 
was  that  day  protested  for  non-payment.  This,  prima  facie,  was  notice 
that  they  had  suspended  payment,  for  when  a  business  man  in  a  com- 
mercial town  fails  to  meet  his  paper,  payable  at  a  bank,  and  especially 
his  checks  upon  the  bank  at  which  he  keeps  his  account,  the  natural 
inference  which  every  one  draws  is  that  he  is  no  longer  able  to  pay  his 
debts.  Such  a  circumstance  may  occur  from  oversight  or  accident,  but 
those  are  exceptional  cases.  The  failure  to  meet  the  paper  is  itself  a 
)  ^  L»  ««<^  «*■  •^  suspension  of  payment,  and  notice  of  such  a  fact,  unaccompanied 
4&  ( y  e;v«#*-4.'»^^  "  ^^*^  ^"y  explanation  which  would  give  it  a  different  character,  is  notice 
j'^  ^     of  the  commercial  failure  of  the  party.     That  it  was  so  understood  by 

Y  '  Cutting  and  Chard  is  evident  from  the  fact  that  they  speculated  upon 

the  question  whether  the  tnembers  of  the  firm  drawing  the  check  would 
ultimately  be  able  to  pay.  Upon  that  question  Chard,  as  a  creditor  is 
apt  to  do,  took  the  most  favorable  view.  It  is  apparent  that  neither  of 
them  expected  the  check  to  be  paid  on  presentation  when  it  should 
mature  five  days  afterward.  The  Superior  Court  considered  that  the 
confidence  which  Chard  expressed  in  the  ultimate  solvency  of  the  mem- 
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bers  of  the  firm  did  not  relieve  Cutting  from  the  duty  of  communicating 
to  the  defendants  the  fact  that  its  check  had  not  been  met.  I  am  of 
the  same  opinion.  Up  to  that  time  the  drawers  were  in  good  credit, 
and  their  paper  of  this  kind,  we  are  to  presume,  was  promptly  met. 
Thereafter  the  holders  of  such  paper  were  to  be  put  upon  their  legal 
diligence  in  the  courts,  with  a  fair  expectation,  perhaps,  that  they  might 
ultimately  be  able  to  obtain  payment.  The  difference  between  a  bank 
check  having  five  days  to  run,  and  which  is  then  to  be  paid,  and  a  sus- 
pended debt  against  parties  who  have  failed,  is  sufliciently  obvious.  The 
defendants  purchased  this  check  as  one  of  the  former  class,  while  the 
plaintiffs'  agent  well  knew  that  it  belonged  to  the  latter,  and  withheld 
that  knowledge  from  the  defendants.  The  plaintiffs'  conduct  is  less 
censurable,  morally,  than  it  would  be  had  it  been  proved  that  they  per- 
sonally knew  of  the  failure  of  the  drawers ;  but  in  point  of  law  the  case 
is  the  same  as  though  after  hearing  that  Farnham  &  Co.  had  failed  they 
took  the  paper  which  they  held  against  them  into  the  street  and  sold  it 
to  parties  who  had  not  heard  of  that  event.  Such  an  act  could  not  be 
justified  at  law  any  more  than  in  the  forum  of  conscience.  The  juiige 
was  therefore  perfectly  correct  in  instructing  the  jury  that  it  was  the 
duty  of  Cutting  to  communicate  to  the  defendants  what  he  had  heard 
Chard  say  as  to  the  protest  of  the  other  check.  He  was  also  correct  in 
advising  them  that  the  consequence  of  omitting  to  do  so  was  that  the  jr 

plaintiffs  could  not  recover  on  the  note.  Where  a  party  negotiates  com-| OrX^  Q 
mercial  paper,  i)ayable  to  bearer  or  under  the  blank  incforsement  of  an-j  ■;  f- JLCC  Jf*"^ 
other  person,  he  cannot  be  sued  on  the  paper  because  he  is  not  a  party!  ^  oJ^  Ot  * 
to  it;  but  he  nevertheless  warrants  that  he  has  no  knowledge  of  any\  "Mi»\<;v%<bwl* 
fects  which  prove  the  paper  to  be  worthless  on  account  of  the  failure  of*  (X  y4^k^ 
the  makers,  or  by  its  being  already  paid,  or  otherwise  to  have  become  7  h  n  -l<!?fw- 
void  or  defunct,  for,  says  Judge  Story,  any  concealment  of  this  nature  .  f>  iirnj-i 
would  be  a  manifest  fraud.'  i.*_^  /-^  4tS 

The    plaintiffs'    counsel    argued    that,    according    to    the    case    of        ^  y  . 
Nichols  V.   Pinner,'   the  plaintiffs  and   their    agent   were  warranted  in       ^'^^    « 
maintaining  silence  as  to  the  failure  of  Farnham  &  Co.,  though  they  t^*>'^^'"*^^ 
knew  it  and  the  defendants  did  not.     But  the  cases  are  essentially  dif-    *^  «»-*>^hC«- 


yv      f      ferent.     There  we  decided  that  where  a  merchant,  knowing  himself  to  be  <-• — » — '     - 

'^*^    I  '    insolvent,  ])urclviscs  goods  without  disclosing   the  fact,  there  being  no  ■'^■4^'^ 

^^\jM,     inquiry  made,  he  is  not   necessarily  guilty  of  fraud,  as  he  may  honestly  ^"-<^  f\  w^^-JAf/ 

f^'^'^'^M  believe  that  he  can  go  on  and  retrieve  his  affairs.     Where  so  much  of  ^  ♦s'  a-i^^as  «^ 

^i*^^     the_trade  of  the  country  is  conducted  without  invested  capital,  or  on  .;  j^  ,)  ^ 

^(AirH    borrowed  capital,  it  must  often  happen  that  a  merchant  who  is  ulti- 
j.  *^      mately  successful  has  known  periods  of  commercial  disaster  when  his 
,        property  would  not  pay  his  debts.     It  would  be  too  strict  to  hold  that 
■Vw^vv^  iStorv  on  Prom.  Notes,  g  118.  .  *  18  N.  Y.  295. 
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under  such  circumstances  he  must  in  all  cases  go  into  litjuidation  or 
expose  himself  to  probable  J^ankruptcy  by  disclosing  his  condition.  But 
the  case  docs  not  countenance  the  position  that  a  dealer  who  has  bcjen 
of  known  standing,  but  who  has  suddenly  failed  in  business,  can  go  to 
those  who  were  acquainted  with  his  former  character,  but  who  have  not 
heard  of  his  failure,  and  innocently  purchase  their  >  property  on  cr.e(j[it. 
Judge  Selden,  in  his  opinion,  puts  that  case  as  one  not  covered  by  the 
judgment. 

The  judge  was  also  right  in  stating  to  the  jury  that  the  non-payment 
of  the  check  spoken  of  by  Chard  was  evidence  upon  the  question  of  the 
insolvency  of  the  drawers.  I  have  already  stated  what  I  consider  the 
necessary  inference  from  such  a  circumstance  among  business  men. 
The  judgment  must  be  affirmed. 

Johnson,  Ch.J.,  Comstock,  Gray  and  Grover,  J  J.,  concurring. 

Judgment  affirmed.' 

r  ^f"  *^!' Ii^^         '  It  cannot  be  said  as  matter  of  law  that  if  the  olaintiflf  had  c^pmnniratpH  tn 

;■'''"  V  the  intending  purchaser  the   facts  as  to  the  condition  of  the  company,  no  such 

,  f^i;i)£L  I  sale  as  the  plaintiff  describes  would  have  taken  place  and  the  plaintiff,  therefore, 

would  not  have  been  damaged.     But  even  if  the  defendants   had   informed  the 

plaintiff  that  the  company  was   insolvent  when  he  made  his  inquiries  of  them, 

was  he  under  a  legal   obligation   to   volunteer  that  information  to  the  intending 

purchaser  before  the  sale   was   made  ?     We  think  not.     We  do  not  and  we  can- 

^ITT '^  *'*'*'~*7  "°'  '"  courts  of  law  practically  and  wisely  deal  with  mere  moral  obligations, 

j»r    \  such  obligations  as  only  a  man  of  very  high  honor  would  feel  himself  bound  by, 

'^'^  1       /  or  such  duties  as  alone  grow  out  of  the  moral  obligation  of  doing  as  you  would 

Ij/^^'i'*^^  be  done  by.     These  are  matters  for  the  conscience,  and  they  are  duties  which 

'        C^i    "1  in  the  extent  of  their  obligation   open   up  the   vast  domain  of  ethics  into  a  dis- 

^  |if  cussion   of  which   it  is   not  practically  possible  for  human  courts  to  enter  or  to 

'^t'  *        ^Q  pronounce  judgment  concerning  a  violation  of  its  doctrines. 

i^^  f)MM'•<^^A         There  are,  of  course,  occasions   upon   which  it  becomes  the  legal  duty  of  the 

1  t      S^^ '  individual  to  volunteer  information  unasked  by  another,  occasions  where  a  fail- 

.  %9'ifV^W^  ure  to  state  a  fact  is  equivalent  to  a  fraudulent  concealment  and  avoids  a  con- 

\jti^      Pfr^  I  tract  equally  with  an  affirmative  falsehood. 

.        '^  The  inquiry,  then,  is  whether,  upon  any  particular  occasion,  it  was  the  duty 

■*"  ^^  of  the  person  to  speak  on  pain  of  being  guilty  of  a  fraud  by  reason  of  his  silence. 

^SK*  9^  Certain  rules  have  been  laid  down  by  the  courts  which  differ  somewhat  in  their 

L  ii       j'^njt  breadth  and  scope   with  the  different  and  varying  circumstances  under  which 

hjf^^f'fwf  <  jj^gy  gj-g  jQ  ^jg  applied.     The  contract  of  marine  or  life  insurance  has  been  held  "f- 

hJti  »  ^y^/^"^  *°  r^uire  the  exhibition  of  the  very  highest  good  faith  on  the  part  of  the  per--l- 

l    \     L\  i^l  ^^'^  desiring  insurance,  and  he  has  been  held  liable  for  the  concealment  of  any 

f'S^ii^i   P   /  A'  material  fact  known  by  him  to  exist,  although  such  concealment  was  not  fraud- 

,      "Jv    !„.  j»fi^  ulent.     On  the   other  hand,  in  the  case  of  the  contract  of  guaranty,  it  has  been 

,»^        ^  held  that  the  concealment  of  a  fact,  in  order  to  vitiate  the  contract, 'miJit~be  /T 

X**^     l5il^»  fraudulent,  i.  e.,  concealed  with  a  fraudulent  purpose,  with  the  intent  to  deceive. 

^llA    L         "^  (North   British   Ins.  Co.  z>.  Lloyd,  lo  Exchequer  523;  Kidney  v.  Stoddard,   7 

ft  I  «»w»***^  Met.  252).     In  regard  to  the  sales  of  goods  the  common  law  has  adopted  a  rule 

►         .     ^    ^  which  is  not  so  strict  as   in  the  above  classes  of  contracts.     The  great  maxim. 
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THE  PEOPLE'S  BANK  OF  THE  CITY  OF  NEW  YORK, 
Appellant,  v.  ORLANDO  M.  BOGART  et  al.,  Respond- 
ents. 

In  the  Court  of  Appeals  of  New  York,  June  i,  1880. 

\Reported  in  8i  New  York  Reports  loi.] 

Appeal  from  judgment   of    the  General   Term  of  the    Supreme 
Court,  in  the  first  judicial  department,  affirming  a  judgment  in  favor 

caveat  emptor,  is  by  this  law  applied  in  a  variety  of  cases,  and  unless  there  be 
some  misrepresentation  or  artifice  to  disguise  the  thing  sold,  or  some  warranty 
as  to  its  character  or  quality,  the  vendee  is  bound  by  the  sale,  notwithstanding 
the  existence  of  intrinsic  defects  and  vices  known  to  the  vendor  and  unknown         11.7,^.11—^.11111 
to  the  vendee  materially  affecting  its  value.     ^Story  Eq.  Juris.,  loth  ed.,  vol.  i.,    ^''^•^■^Qir*^  * 
sees.  212,  212a.)     This  is  the  rule   in  regard  to  those  who  deal  at  arm's  length  -.      ^ 

with  each  other,  and  between  whom  there  is  no  condition  of  special  confidence  l''*^  0'"**"*S 
or~fiduciiary  relationship  existing.  In  regard  to  the  necessity  of  giving  informa-  ^  Jix^CA»<T 
tToiTwhicli  has  not  been  asked    the  rule  differs  somewhat  at  law  and  in  equity,  j^ 

^mTwhiie  ihe  law  courts  would  permit  no  recovery  of  damages  against  a  vendor         T^**"*''^'^ 
because  of  mere  concealment  of  facts  under  certain   circumstances,  yet 
vendee  refused  to  complete  the  contract  because  of  the  concealm.ent  of  a  mater 
fact  on  the  part  of  the  other,  equity  would  refuse  to  compel  him  so  to  do,  be-    Yrv\Ap.      (\>S 
cause  equity  only  compels  the  specific  performance  of  a  contract  which  is  fair  V 

an3"bpen,  and  in  regard  to  which  all  material  matters  known  to  each  have  been 
communicated  to  the  other,     (r  Story  Eq.  Juris,  sec.  206.) 

And  the  rule  of  caveat  emptor,  even  in  regard  to  the  sale  of  chattels,  is  applied 
with  certain   restrictions,  and  is  not  permitted  to  obtain  in  a  case  where  it  is 
plain  it  was  the  duty  of  the  vendor  to  acquaint  the  vendee  with  a  material  fact 
known  to  the  former  and  unknown  to  the  latter.     It  has  been  held  that  it  is 
the  duty  of  one  who  is  about  to  sell  a  flock  of  sheep  to  inform  the  intending 
purchaser  of  the  fact,  if  it  be  known  to  the  vendor,  of  the  existence  of  a  highly 
contagious  disease  among  the  sheep  to  be  sold,  and  that  it  is  a  fraudulent  sup- ' 
pression  of  a  material  fact  if  it  be  knowingly  concealed.     So  in  regard  to  the  sale  ^^  ^  ^i^jiT  • 
of  food  for  animal  or  human  consumption,  the  law  annexes  an  implied  warranty   j      .  > ^j^t-^ 'f* 
that  the  food  is  not  in  an  unwholesome  condition  and  unfit  to  be  eaten.     (Jeffrey         '     a  A     /    1 
V.  Bigelow,  13  Wend.   518  ;  Van  Bracklin  ?•.  Fonda,  12  Johns.  468.)     In   such        T-Jwliv  •  f 
cases  the  rule  of  caveat  emptor  cannot  be  applied.     Again,  it  is  not  applied  in  ft*  / 

its  full  extent  to  the  case  of  sales  of  choses  in  action  su.ah  as  bonds  and  promis-  ,  ^-•-'Ov.  C^T 
sory  notes  and  other  obligations  for  the  payment  of  money.  Thus  in  Brown  |  ^^Jcji  "i 
z^n^ntgomery  (20  N.  Y.  287)  it  was  held   to  have  been  a  fraudulent  suppres- °  Jj 

sion  avoiding  the  sale  of  a  promissory  note,  where  the  vendor  did  not  inform  <— ^iJ^k'*^ 
tHe^endee  that  the  check  of  the  maker  of  the  note  had  been  protested,  though  i  5,^,a44^v 
tKe  informant  of  the  vendor  stated  at  the  time  his  opinion  that  the  maker  of  the 


renaor  r  — •*•-'     > 

if  the  <L^  h**A 
aterial   ^^-ferT       A 


note  was  solvent.  And  this  decision  rests  upon  the  principle  that  one  who  sells 
commercial  paper  payable  to  bearer,  and  which  he  does  not  indorse,  while  not  (  ^j 

liable  on  the  paper  as  a  party,  nevertheless  warrants  that  he  has  no  knowledge 
of  any  facts  which  prove  the  paper  to  be  worthless  on  account  of  the  in- 
solvency of  the  makers,  or  because  it  has  been  already  paid.  A  promissory 
note  or  the  ordinary  bond  is  given  for  one  purpose  only,  payment  at  its  matur- 
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of  defendants  entered  upon    an    order   dismissing   llie  complaint  on 
trial.' 

The  nature  of  the  action  and  the  facts  are  set  forth  sufficiently  in 
the  opinion. 

'  Reported  below,  i6  Hun  270. 
ity,  and  it  is  plain  that  in  ordinary  circumstances  one  would  not  take  a_note  or 
bond  if  in  possession  of  the  fact  of  the  insolvency  of  its  maker.  1 1  \m  >iilii  appear 
tliat  the  one  purpose  for  which  such  instruments  are  issued  would  fail  of  accom- 
plishment because  of  the  inability  of  the  maker  to  pay.  The  mere  fact  that 
the  vendor  offers  to  sell  the  written  obligation  of  another  to  pay  money  is  evi- 
dence enough  of  a  warranty  such  as  is  above  stated,  because  the  vendor  knows 
that  if  the  maker  were  known  to  be  insolvent  his  written  obligation  to  pay 
money  would  not  be  taken. 

Of  the  same  nature  is  the  decision  in  the  case  of  Bruce  v.  Ruler  (2  Man.  & 
Ry.  3  ;  s.  c,  17  Eng.  Com.  Law  290),  where  it  was  held  that  it  was  the  duty 
of  the  leiuiiit  who  proposed  to  his  landlord  a  surrender  of  his  lease  to  another 
to  be  taken  in  his  stead,  to  inform  the  landlord  of  the  fact,  which  the  tenant 
knew,  that  the  proposed  tenant  (who  proved  to  be  insolvent)  had  compounded 
with  his  creditors,  and  that  the  failure  of  the  tenant  to  state  such  fact  was  a 
fraud  which  rendered  him  still  liable  for  the  rent.  One  of  the  most  material 
t»^  I  and  important  facts   relating  to  a  tenant  is  that  he  shall  be  of  sufficient  ability 

^^     K^  to  pay  rent,  or,  in  other  words,  shall  not  be  insolvent,  and  Mr.  Justice  Bayley 

i'         U  Jp*    *^    °"  'h^  ^^^^^  s^i'i  i^  ^^^  ^°  ^^  presumed  that  if  the  landlord  had  known  the  fact 
^^0^  •  he  would  not  have  accepted  the  man  as  tenant,  and  the  suppression  of  the  fact 

»  *    ~a^    ^W         by  the  existing  tenant  was,  legally  speaking,  a  fraud  ;  that  it  was  very  desirable, 
'  if  possible,  to  make  people  honest.     The  same  reason  exists  as  in  the  above 

case  of  the  sale  of  a  written   obligation  to  pay  money,  where  the  vendor  does 
^i-%.j         not  indorse  or  become  a  party  to  the  obligation,  and  the  fact  of  insolvency  is  of 
'^''^'^^.^  ^  such  paramount  importance  that  a  presumption   exists  that  the  proposed  tenant 

5B«»^  X''^^         would   not  have   been  taken  if  the  fact  were  known.     SoWency  is  among  the 
rJ^yuY\  t^VI  "    almost  absolutely  necessary  conditions. 

Insolvency,  however,  is  not  always  regarded  as  of  so  fundamental  a  character 
that  its  mere  concealment  in  any  transaction  is  in  and  of  itself  a  fraud.  Tfius, 
in  Nichols  t:  Pinner  (18  N.  Y.  295)  it  was  held  that  a  merchant  who  knew  that 
he  \vas~rnsolvent  and  nevertheless  purchased  goods  without  disclosing  that  fact, 
there  being  no  inquiry  by  the  vendor,  was  not  necessarily  guilty  of  fraud  on 
account  of  such  concealment,  because  he  might  have  been  honestl}'  of  the  opinion 
that  Tie  could  yet  go  on  and  retrieve  his  affairs.  That  case  was  again  before  this 
court  under  the  name  of  Nichols  n.  Michael  (23  N.  Y.  264),  but  the  above  doc- 
trine was  not  altered  or  shaken.  This  court,  therefore,  recognizes  that  there  is 
a  great  difference  between  the  insolvency  of  one  who  is  about  to  purchase  goods 
and  that  of  the  maker  of  an  obligation  to  pay  money,  which  a  third  party  desires 
and  offers  to  sell,  and  it  is  seen  that  in  the  one  case  the  failure  to  inform  the 
other  of  the  fact  of  such  insolvency  is  not  necessarily  a  fraud,  and  in  the  other 
its  willful  suppression  is. 

We  think  the  present  case  comes  more  within  the  principle  of  the  merchant 
buying  goods  than  of  the  seller  of  commercial  paper,  the  maker  of  which  Jie 
knows  or  has  good  reason  to  believe  to  be  insolvent.  In  the  case  as  made  by 
this  complaint  the  vendee  of  the  stock  was  alreadjr^  the  owner  of  some  of  the 
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yo/in  Clinton  Gray  and  Luther  R.  Marsh  for  appellant. 

William  Allen  Butler  for  respondents. 

Andrews,  J.  The  plaintiff  is  a  banking  corporation,  organized 
under  the  banking  laws  of  this  State,  carrying  on  business  in  the  city 
of  New  York.      The  defendants  compose   the  firm  of  Orlando  M. 

stock  in  the  same  company,  and  plaintiff  was  neither  a  director  nor  other  officer 
of  the  company,  and  had  no  special  means  of  acquiring  information  superior  in 
tTic  k:isi  degree  to  those  of  the  vendee  ;  the  parties  occupied  no  position  of  trust 
or  confidence  toward  each  other,  and  there  was  nothing  in  their  relations  each 
to  the  other  that  had  in  them  the  least  element  of  a  fiduciary  nature.  Efii;J7  was 
in  fact  dealing,  as  it  is  called,  at  arm's  length  with  the  other,  and  we  cannot  say 
ir]^jjicK"case.'tliat  it  would  have  been  the  legal  duty  of  the  vendor  to  volunteer 
the  infdrmatioii  that  the  company  was  insolvent. 

The  tiefciul.uit  was  held  liable  in  Lefever  v.  Lefever  (30  N.  Y.  27)  because  he 
had  been  guilty  of  false  representations,  and  his  position  as  cashier  put  him  in 
full  knowledge  of  the  condition  of  the  bank,  which  the  other  did  not  in  fact 
know. 

In  regard  to  a  business  corporation  which  is  engaged  in  the  transaction  of 
business  as  a  going  concern,  the  mere  fact  that  it  is  at  the  moment  insolvent  is 
not  of  that  kind  of  materiality  which  breaks  in  upon  and  avoids  the  general 
rule  in  this  state  of  caveat  emptor. 

The  purchase  of  stock  in  such  a  corporation  is  made  under  so  many  different 
circumstances  and  urged  by  so  many  different  motives,  Wholly  apart  from  the 
present  alleged  or  assumed  insolvency  of  the  corporation,  that  we  cannot,  and^ 
as  we  think,  ought  not,  to  place  the  sale  of  such  stock  in  the  same  class  and 
subject  to  the  same  rules  as  the  sale  of  commercial  paper  under  the  facts  as 
stated  in  the  Brown  case  {supra). 

1  liaVe  already  alluded  to  some  of  the  circumstances  which  might  naturally 
induce  the  purchase  of  stock  in  a  corporation  temporarily  insolvent,  and  it  is  not 
necessary  to  repeat  them  here.  Under  the  rule  in  this  state  the  fact  suppressed 
may  in  many  cases  be  material,  and  yet  its  suppression  may  not  be  fraudulent. 
If  there  be  a  legal  obligation  to  speak,  such  as  in  a  case  of  trust,  or  confidence, 
or  superior  knowledge,  or  means  of  knowledge,  the  case  is  altogether  different. 
There  is  in  this  case  the  further  fact  that  the  vendee  of  this  stock  was  the  one 
who  proposed  the  bargain  and  made  the  offer  ;  that  he  was  a  stockholder,  and 
presumably  before  he  made  the  offer  had  satisfied  himself,  so  far  as  he  desired, 
as  to  the  condition  of  the  company,  and  had  decided  what  he  could,  for  his  own 
purposes,  properly  pay  for  the  stock.  It  thus  appears  that  the  plaintiff  was 
not  searching  for  a  purchaser  and  making  offers  to  s^IT,  but  that  the  purchaser 
was  _seeking  him  and  initiating  the  transaction  by  an  offer  to  purchase.  The 
vendor  might,  under  such  circumstances,  at  all  events  conclude  that  the  pro- 
posed purchaser  had  all  the  knowledge  he  desired  in  order  to  enable  him  to 
make  his  offer,  and  the  vendor  might  decide  to  accept  one  of  the  two  offers  pro- 
posed to  him  without  making  any  statement  as  to  the  company  not  called  for  by 
the  purchaser. 

We  cannot  say  that  in  the  case  under  consideration  there  was  a  legal  obliga- 
tion to  speak.     But  atThe  same  time  the  least  degree  of  misrepresentation 
wOntn  De  very  potent  evidence  of  fraud. — Peckham,  J.,  Rothmiller  v.  Stein,  143 
N.  Y.  581,  sgo-SgiJ-— Ed. 
37 
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Bogart  &  Co.,  note-brokers  and  dealers  in  commercial  paper,  also 
carrying  on  business  in  that  city.  The  action  is  brought  to  recover 
of  the  defendants  $34,453.83,  the  sum  paid  by  the  plaintiff  on  the 
purchase  from  the  defendants  on  the  20lh,  21st,  and  22d  days  of 
July,  1875,  of  certain  acceptances  of  Duncan,  Sherman  &  Co.,  a 
banking  and  commission  firm  in  the  city  of  New  York,  of  drafts 
drawn  upon  them  by  one  Alexander  Burgess,  dated  at  New  York, 
July  19,  1875,  payable  three  months  after  date.  Duncan,  Sherman 
&  Co.  failed  on  the  27th  of  July,  and  the  plaintiff,  on  the  day  of  the 
maturity  of  the  paper,  tendered  it  back  to  the  defendants  and  de- 
manded the  repayment  of  the  money  paid  on  the  purchase,  claiming 
to  rescind  the  contract  for  the  fraud  of  the  defendants.  The  fraud 
alleged  is  that  the  defendants  concealed  from  the  plaintiff  the  knowl- 
edge possessed  by  them  in  respect  to  the  paper,  viz.:  that  the  drawer 
was  a  salaried  clerk  in  the  employment  of  Duncan,  Sherman  &  Co., 
having  no  other  business  relations  with  the  firm  than  as  such  clerk, 
and  that  the  acceptances  were  purchased  by  the  defendants  directly 
from  the  acceptors. 

The  evidence  shows  that  the  defendants,  for  several  years  prior  to 
the  transaction  in  question,  had  been  accustomed  to  purchase  from 
Duncan,  Sherman  &  Co,  their  acceptances  of  paper  drawn  by 
Burgess,  and  selling  it  in  the  market.  The  transactions  of  this  char- 
acter were  frequent,  and  the  plaintiff  purchased  large  amounts  of  the 
paper  from  the  defendants,  and  also  from  other  brokers.  The  de- 
fendants on  the  19th  of  July,  1875,  purchased  of  Duncan,  Sherman 
&  Co.  $70,000  of  this  paper,  paying  therefor  the  nominal  amount 
less  their  commissions,  and  interest  to  the  maturity  of  the  paper  at 
the  rate  of  five  and  one-half  per  cent,  per  annum.  In  pursuance  of 
their  custom  to  notify  their  customers  of  what  paper  they  had  for 
sale,  they  immediately  sent  a  written  notice  to  the  plaintiff  to  the 
effect  that  they  had  for  sale  acceptances  of  Duncan,  Sherman  &  Co., 
and  stating  the  price  they  had  paid,  and  the  price  for  which  they 
would  sell  the  paper,  which  was  a  small  advance  upon  their  purchase. 
The  plaintiff's  president  came  to  the  defendant's  office  and  purchased 
^15,000  of  the  paper.  The  next  day  he  applied  to  purchase  $15,000 
more.  The  defendants  having,  in  the  meantime,  sold  the  whole 
amount  of  the  $70,000  of  paper  purchased  on  the  19th,  purchased 
on  the  2oth,  of  Duncan,  Sherman  &  Co.,  $30,000  more  of  similar 
paper  from  which  they  supplied  the  additional  $15,000,  desired  by 
the  plaintiff,  and  on  the  succeeding  day  the  plaintiff's  president  pur- 
chased another  acceptance  of  the  same  character  for  $5,000,  which 
he  selected  from  a  large  number  of  securities  of  other  parties  which 
the   defendants  had  for  sale.     There  was  no  representation  of  any 
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kind  made  by  the  defendants  to  the  plaintiff  on  the  sale  of  the  ac- 
ceptances beyond  what  was  imjjlied  in  the  offer  to  sell  acceptances 
of  Duncan,  Sherman  &  Co.  The  plaintiff's  president  made  no  in- 
quiry as  to  their  origin,  character  or  consideration.  It  is  to  be  as- 
sumed that  the  defendants  knew  that  the  drafts  were  not  drawn 
against  funds  and  that  they  were  issued  by  Duncan,  Sherman  &  Co. 
as  a  means  of  borrowing  money  (for  that  is  the  clear  import  of  the 
transaction),  and  that  the  plaintiff  had  no  knowledge  of  these  cir- 
cumstances. But  there  is  no  evidence  whatever  that  the  defendants 
had  any  knowledge  or  information  that  Duncan,  Sherman  &  Co. 
were  in  embarrassed  pecuniary  circumstances.  The  evidence  is  un- 
disputed that  for  many  years,  and  up  to  the  day  of  their  failure,  the 
firm  of  Duncan,  Sherman  &  Co.  enjoyed  the  highest  financial  credit 
and  standing.  The  confidence  of  the  defendants  in  their  solvency 
is  indicated  by  their  purchasing  Duncan,  Sherman  &  Co.'s  paper  in 
large  amounts  on  their  own  account,  and  although  they  purchased 
for  sale  and  not  for  investment,  yet  they  took  the  risk  of  their  sol- 
vency, between  the  time  of  the  purchase  and  the  resale.  The  plain- 
tiff, in  purchasing  the  paper  from  the  defendants,  relied  upon  the 
credit  of  the  acceptors  as  is  manifest  from  the  circumstances.  The 
plaintiff's  president  or  officers  did  not  know  the  drawer,  and  had 
purchased  the  same  description  of  paper  on  previous  occasions,  and 
neither,  at  the  time  of  the  transaction  in  question  nor  before,  did 
they  make  any  inquiry  to  ascertain  the  drawer's  identity  or  respon- 
sibility. The  plaintiff  took  the  paper  without  the  indorsement  of 
the  sellers,  and  made  no  inquiry  and  exacted  no  warranty.  The 
plaintiff's  president  was  well  acquainted  with  the  commercial  credit 
of  Duncan,  Sherman  &  Co.,  and  upon  that,  and  that  alone,  did  he 
rely  in  purchasing  the  paper.' 

In  the  absence  then  of  any  representation  by  the  defendants  in 
respect  to  the  origin  or  consideration  of  the  bills,  the  remaining 
question  is  whether  the  defendants  were  under  a  legal  duty  to  inform 
the  plaintiff  at  the  time  of  sale  of  the  circumstances  under  which 
they  were  made.  The  general  proposition  is  asserted  by  the  learned 
counsel  for  the  plaintiff,  that  the  holder  of  negotiable  paper  who 
knows  a  material  fact  affecting  its  market  value,  and  who  sells  it  for 
full  value  without  disclosing  such  fact,  is  liable  to  the  purchaser  for 
the  amount  paid  for  the  paper,  if  after  the  discovery  of  the  suppres- 
sion the  purchaser  elects  to  rescind  the  sale.  But  the  proposition 
asserted  is  broader  than  the  recent  authorities  warrant.  The  law  re- 
quires disclosure  to  be  made  only  when  there  is  a  duty  to  make  it, 

'  A  portion  of  the  opinion  discussing  the  question  of  misrepresentation  has 
been  omitted. — Ed. 
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and  this  duty  is  not  raised  by  the  mere  circumstance  that  the  undis- 
closed fact  is  material,  and  is  known  to  the  one  party,  and  not  to 
the  other,  or  by  the  additional  circumstance  that  the  party  to  whom 
it  is  known  knows  that  the  other  party  is  acting  in  ignorance  of  it. 
It  must  be  assumed  on  this  appeal,  that  if  at  the  time  of  the  pur- 
chase of  the  paper  it  had  been  known  in  the  community  that 
Duncan,  Sherman  &  Co.  were  selling  their  own  acceptances  in  the 
market  it  would  have  created  susi)icion  and  affected  their  credit,  and 
that  the  ])laintiff  would  not  have  purchased  it.  But  the  fact  that 
Duncan,  Sherman  &  Co.  were  borrowing  under  disguise  would  at 
most  be  ground  of  suspicion  of  pecuniary  embarrassment.  The 
borrowing  of  money  by  men  engaged  in  large  transactions,  as  Dun- 
can, Sherman  &  Co.  were,  as  bankers  and  dealers  in  cotton  on  their 
own  account  and  on  commission,  is  certainly  not  unusual,  and  this, 
although  the  borrowers  may  be  persons  of  large  means,  and  the  fact 
that  they  borrowed  by  methods  which  would  not  disclose  that  they 
were  borrowers,  would  not  necessarily  be  inconsistent  with  good  faith 
or  solvency.  It  might  be  inconsistent  with  both,  and  it  may  have 
been  in  this  case.  But  the  question  is,  were  the  defendants  under  a 
duty  to  communicate  the  discrediting  facts  within  their  knowledge, 
in  the  absence  of  any  inquiry  in  respect  to  the  origin  of  the  paper, 
and  when  the  means  of  information  were  accessible  to  the  purchaser, 
and  was  their  omission  to  do  this  an  actionable  fraud,  they  having 
done  nothing  to  mislead  or  divert  inquiry,  and  all  that  they  did  being 
to  offer  the  paper  for  sale.  We  are  of  opinion  that  the  law  did  not 
cast  upon  them  the  duty  of  such  disclosure.  The  defendants  were 
in  the  attitude  of  vendors  of  paper  purchased  and  owned  by  them. 
The  plaintiff  was  seeking  investment  for  its  funds,  and  became  the 
purchaser  of  the  paper  in  reliance  on  the  judgment  of  its  officers  as 
to  its  value.  There  was  no  relation  of  trust  or  confidence  between 
the  parties.  If  the  plaintiff's  president  in  buying  the  paper  thought 
of  the  subject  at  all,  and  believed  that  the  bills  were  drawn  against 
funds,  the  mistaken  belief  was  not  induced  by  any  act  or  statement 
of  the  defendants,  and  they  were  under  no  legal  obligation  to  volun- 
teer to  inform  him  that  the  fact  was  otherwise.'  It  was  held  in 
Nichols  V.  Pinner''  that  the  mere  omission  of  a  purchaser  of  goods 
on  credit  to  disclose  his  insolvency  to  the  vendor,  in  the  absence  of 
any  attempt  to  defraud,  is  not  such  a  concealment  as  will  avoid  the 
sale,  and  yet  the  fact  if  known  to  the  seller  would  affect  his  credit. 
Judge  Selden,  in  his  opinion  in  that  case,  says  :  "  It  has  never,  that  I 
1  Attwood  V.  Small,  6  CI.  &  Fin.  232,  id.   443-7;  Smith  v.  Hughes,  L.  R.,  6 

Q.  B.  597- 

^  18  N.  Y.  295;  s.  c,  23  id.  264. 
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am  aware  of,  been  held  that  a  purchaser  is  bound,  when  no  questions 
are  put  to  him  in  regard  to  it,  to  disclose  his  own  pecuniary  condi- 
tion and  means  of  payment.  If  he  makes  no  false  statements,  and 
resorts  to  no  acts  or  contrivances  for  the  purpose  of  misleading  the 
vendor,  it  is  not,  I  think,  a  fraud  to  say  nothing  on  the  subject.' " 
"The  general  rule,"  says  Story,  "both  of  law  and  equity,  in  respect 
to  concealments,  is  that  mere  silence  with  regard  to  a  material  fact 
which  there  is  no  legal  obligation  to  divulge  will  not  avoid  a  con- 
tract, although  it  operates  to  the  injury  of  the  party  from  whom  it  is 
concealed."  ^  The  case  of  Brown  v.  Montgomery  ^  was  a  case  of  the 
sale  of  a  post-dated  check  of  a  party  whose  paper  had  gone  to  pro- 
test on  the  day  the  sale  was  made,  which  was  known  to  the  vendor's 
agent  who  made  the  sale,  but  who  did  not  disclose  the  fact  to  the 
purchaser.  The  paper  had  become  worthless  by  the  sudden  failure 
of  the  drawers,  and  the  court  held  that  the  duty  of  disclosure  rested 
upon  the  holder  of  the  check  under  the  circumstances  of  that  case. 
That  case  furnishes  no  support  to  the  claim  of  the  plaintiff  in  this. 
Caveat  emptor  is  the  rule  of  the  common  law,  founded  upon  wise 
policy,  "to  induce  vigilance  and  caution,  and  to  prevent  opportunities 
for  deceit,  which  lead  to  litigation,  by  casting  upon  every  man  the 
responsibilities  of  his  own  contracts,  and  to  burden  him  with  the 
consequences  of  his  careless  mistake."*  We  are  of  opinion  that  this 
rule  is  applicable  to  this  case,  and  that  the  plaintiff,  neither  upon 
the  facts  proved,  or  offered  to  be  proved,  was  entitled  to  recover. 

The  judgment  should,  therefore,  be  affirmed. 

All  concur,  except  Rapallo,  J.,  not  voting. 

Judgment  affirmed. 
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a  juclgmcnt  in  favor  of  tlie  plaintiff,  entered  ui)on  the  rejjort  of  a  ref- 
eree and  granted  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material,  are  stated 
in  the  opinion.' 

/*.  B.  Mc Lctinnn  for  apjiellant. 

Win.  P.  Canhucll  and  John  I.  Gilbert  for  respondent. 

Brown,  J.  This  action  was  brouj^ht  to  recover  the  possession  ofa 
lot  of  top  buggies  alleged  to  have  been  fraudulently  obtained  from  the 
plaintiff  by  one  Lyman  J.  Folsom  in  the  months  of  October  and  No- 
vember, 1886,  and  by  said  Folsom  transferred  •  to  the  defendant  ^s 
security  for  the  payment  of  a  precedent  debt.  The  plaintiff  had  judg- 
ment upon  the  referee's  report  for  the  possession  of  thirty-nine  of  the 
buggies.  The  order  of  the  General  Term  which  reversed  the  judgment 
and  from  which  this  appeal  is  taken  was  upon  questions  of  fact  and 
law,  hence  both  are  open  to  our  consideration. 

The  complaint  alleged  that  Folsom  obtained  the  jjroperty  in  question 
in  the  months  of  October,  November,  and  December,  1886,  and  with 
intent  to  defraud  the  plaintiff  and  induce  her  to  deliver  said  property  to 
him  on  credit  falsely  and  fraudulently  represented  himself  to  be  finan- 
cially good  and  solvent,  and  worth  the  sum  of  fifteen  thousand  dollars, 
and  that  the  plaintiff,  believing  and  relying  upon  such  representations, 
and  believing  said  Folsom  to  be  solvent,  was  induced  to  deliver  said 
property  to  him  upon  credit,  and  that  said  Folsom  obtained  the  same 
with  a  preconceived  design  and  intent  not  to  pay  therefor. 

It  is  further  alleged  that  F'olsom  was  insolvent  at  the  time  aforesaid 
and  knew  himself  to  be  so.  That  he  had  transferred  and  delivered  the 
property  to  the  defendant  as  security  for  the  payment  of  a  precedent 
debt,  and  that  defendant  was  not  a  bona  fide  purchaser  thereof. 

It  further  alleged  a  demand  for  the  possession  of  the  property  and 
an  unlawful  refusal  and  detention  thereof  by  defendant. 

The  answer  denied  any  fraud  upon  the  part  of  Folsom,  and  alleged 
that  defendant  was  a  purchaser  in  good  faith  of  the  property  in  ques- 
tion. To  substantiate  the  allegations  of  her  complaint  the  plaintiff 
proved_bx..  Alfred  J.  Hotchkin,  her  husband,  who  was  her  agent  and 
general__business  manager,  that  on  April  13,  1886,  Folsom  came  to  his 
office  in  Syracuse  and  said  he  had  come  to  buy  some  carriages  if  they 
could  agree  on  price.  There  had  been  sales  to  Folsom  prior  to  this 
date,  but  generally  for  cash.  The  witness  asked  him  if  he  wished  to 
Buy  for  cash,  and  he  said  no,  he  wished  to  buy  on  time.  The  witness 
then  continued  as  follows  :  "  I  said,  '  We  have  sold  you  before  for  cash 
and  not  on  time;  how  is  your  financial  condition?'      He  said:   'I  am 

'  Though  the  action  was  at  law  and  not  in  equity,  the  doctrine  contained  in 
this  case  is  equally  applicable  when  relief  is  sought  in  equity. — Ed 
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good^for  what  I  wish  to  buy.  I  am  solvent,  and  am  worth  $15,000.'  I 
then  asked  him  if  he  would  wish  to  buy  more  than  the  number  he  had 
named,  and  he  said  '  Not  to-day,  but  will  want  more  later  on ' ;  that  it 
was  early  for  him  to  buy  buggies  at  that  time.  I  then  asked  him  if 
three  or  four  months  draft  or  note  would  be  satisfactory,  and  he  replied 
that  it  would,  and  1  filled  out  an  order  and  he  signed  it." 

Tjiisjsjlie^onjy  evidence  contained  in..jjie_case  of  a  represent9.tipn 
made  by  Folsom  as  to  his  financial  condition,  which  plaintiff  claims  in- 
fluenced her  in  making  the  sale  in  question.  There  was  evidence  that 
in  February,  1886,  Folsom  made  some  statements  as  to  his  condition  to 
one  Wilder,  a  travelling  salesman  for  the  plaintiff,  but  it  does  not  appear 
that  these  statements  were  communicated  to  plaintiff  or  her  husband, 
and  the  referee  specifically  found  that  they  were  not  relied  upon  in  sell- 
ing the  property  which  is  the  subject  of  this  action.  The  wagons_jhat 
were  purchased  in  April  were  paid  for,  and  between  that  date  and  the 
month  of  October  other  sales  were  made  by  plaintiff  to  Folsom,  some 
for  cash  and  one  on  a  credit  of  three  months,  which  was  also  paid. 

The  buggies  which  were  transferred  to  the  defendant  were  sold  to 
Folsom  in  the  months  of  October  and  November,  and  it  is  conceded 
that  no  representations  were  made  by  Folsom  at  that  time  ;  and  if  those 
sales  were  induced  by  any  statements  as  to  his  financial  condition,  they 
were  those  of  April  13th  which  I  have  quoted;  but  the  referee  did  not 
find  that  the  sales  of  October  and  November  were  induced  by  the  repre- 
sentations made  in  April,  nor  did  he  find  that  plaintiff  relied  upon  that 
representation  in  making  those  sales. 

The  finding  is:  "That  upon  the  13th  day  of  April,  1886,  said  Fol- 
som, for  the  purpose  of  obtaining  carriages  from  the  plaintiff  at  that 
time  upon  credit,  and  for  the  purpose  of  obtaining  further  credit,  falsely 
represented  himself  as  solvent  and  worth  fifteen  thousand  dollars."  As 
has  already  been  stated,  carriages  bought  on  April  13th  were  paid  for, 
as  were  niost  of  those  purchased  during  the  summer  of  1886. 

The  title  of  the  defendant  could  not  be  impeached  on  the  ground 
that  the  proi)erty  was  obtained  from  the  plaintiff  by  the  false  repre- 
sentations of  Folsom  without  showing  that  in  parting  with  the  property 
the  plaintiff  was  influenced  by  those  representations,  and  to  show  this  it 
must  appear  that  she  relied  upon  them  in  giving  the  credit  upon  the  sale. 

Fraud  without  damage  or  damage  without  fraud  will  not  sustain  an 
action  for  deceit,  and  a  false  and  fraudulent  representation  made  by 
one  party  to  induce  a  contract  entered  into  by  another  is  not  action- 
able, unless  the  party  to  whom  it  was  made  believed  the  representation 
to  be  true,  and  acted  upon  the  faith  of  it  to  his  damage.' 

'  Allen  v.  Addington,  7  Wend.  9  ;  Oberlander  z:  Spiess,  45  N.  Y.  175  ;  Leffer 
p.  Field,  52  N.  Y.  621  ;  Taylor  v.  Guest,  58  Id.  266. 
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The  essential  elements  of  an  action  for  false  pretenses  are  represen- 
tations, falsity,  scienter,  deception,  and  injury,' 

in  a  legal  sense  a  person  is  not  damaged  by  a  false  representation  by 
which  he  is  not  influenced." 

And  in  Krackett  v.  Griswold '  it  is  said  "  there  must  have  been  false 
representations,  known  to  be  such,  calculated  and  intended  to  inihience 
the  plaintiff,  and  in  reliance  upon  which  he  in  good  faith  parted  with 
property." 

All  these  circumstances  must  be  found  to  exist,  and  the  absence  of 
any  one  of  them  is  fatal  to  a  recovery. 

The  judgment  of  the  trial  court  cannot  be  upheld  therefor  upon  the 
findings  in  reference  to  the  false  representations  of  April  13th.  There 
is  not  alone  an  absence  of  any  finding  that  such  representations  were 
relied  upon  by  plaintiff,  or  influenced  her  in  making  the  October  arid 
November  sales,  but  there  is  a  total  absence  of  any  fact  found  by  the 
referee  connecting  those  sales  in  any  way  with  the  representations 
"made  in  April,  and  there  is  nothing  in  the  opinion  of  the  referee  from 
•which  it  can  be  inferred  that  he  intended  to  decide  that  the  October 
and  November  sales  were  induced  by  the  representations  made  in 
April.  It  becomes  unnecessary,  therefore,  for  us  to  examine  the  evidence 
to  determine  whether  the  facts  that  those  representations  were  made 
and  were  false  were  supported  by  the  weight  of  testimony,  for  we  need 
not  consider  further  a  branch  of  the  case  which  was  rejected  by  the 
referee. 

The  referee  found,  however,  "  that  at  the  time  Folsom  purchased  and 
received  said  carriages  he  was  insolvent,  knew  himself  to  be  insolvent, 
fraudulently  concealed  his  insolvency  from  the  plaintiff,  and  must  neces- 
sarily have  known  that  he  could  not  continue  in  business  and  pay  for 
said  property.  That  the  said  goods  were  purchased  and  received  of 
the  plaintiff  by  said  Folsom  fraudulently,  with  the  preconceived  desig;i 
and  intent  not  to  pay  for  the  same." 

If  a  purchaser  who  is  insolvent  conceals  that  fact  froin  the  vendor 
for  the  purpose  of  defrauding  him,  and  thus  obtains  goods  without  in- 
tending to  pay  for  them,  the  title  of  the  property  is  not  changed,  and  it 
may  be  reclaimed  by  the  vendor.*  Therefore  if  the  findings  I  have 
quoted  are  sustained  by  the  weight  of  testimony,  they  will  uphold  the 
judgment  of  the  trial  court. 

I  shall  assume  that  Folsom  was  insolvent  in  October,  1886,  and  must 

'  Arthur  v.  Griswold,  55  N.  Y.  400. 

*  Taylor  zu  Guest,  supra. 

*  112  N.  Y.  454. 

■•  Durell  7K  Haley,  i  Paige  492;  Ash  v.  Putnam,  i  Hill  302;  Ferguson  v.  Car- 
rington,  9  B.  &  C.  59;  Devoe  v.  Brandt,  53  N.  Y.  462;  Wright  v.  Brown,  67  Id.  i. 


SEC.  II.]      IIOTCHKIN  V.  THIRD  NAT.  BANK  OF  MALONE.  585 

have  known  that  fact,  but  I  think  the  evidence  does  not  support  the 
conclusion  that  he  knew  he  could  not  continue  in  business  and  pay  for 
the  carriages,  and  that  he  acquired  the  property  with  a  preconceived 
design  not  to  pay  for  the  same. 

The  reasons  given  for  the  conclusion  of  the  learned  referee  are  : 
First,  Folsom's  insolvency  and  large  indebtedness;  second,  that  he  had 
mortgaged  all  his  property  to  his  numerous  creditors,  which  mortgages 
•were  not  filed  until  after  his  death,  and  that  he  had  been  sued  and  a 
small  judgment  recovered  against  him  ;  and  third,  that  all  the  carriages 
obtained  from  the  plaintiff  were  almost  immediately  transferred  to  the 
defendant. 

I  am  unable  to  perceive  how  the  fact  that  the  chattel  mortgages  and 
bills  of  sale  were  not  filed  indicated  a  fraudulent  intent  on  Folsom's  part 
in  procuring  the  property  in  question. 

The  chattel  mortgage  to  Adams  for  $6  coo  was  executed  in  January, 
1886,  and  the  bill  of  sale  to  Shields  &  Shane,  conveying  personal  prop- 
erty, notes,  and  accounts  to  an  amount  in  excess  of  $26,000,  was  exe- 
cuted in  February  of  the  same  year.  Neither  were  filed  until  after  his 
death.  If  the  securities  and  the  fact  that  they  were  not  filed  are  indica- 
tions of  a  fraudulent  intent  in  the  purchase  of  property  by  Folsom,  that 
inference  would  be  as  strong  as  to  purchases  prior  to  October  as  after, 
and  yet  we  find  that  purchases  made  of  the  plaintitf  in  April  and 
throughout  the  summer  were  paid  for,  and  during  the  same  period  Fol- 
som was  actively  engaged  in  business,  buying  from  other  manufacturers, 
and  not  a  single  fraudulent  act  on  his  part  prior  to  the  sales  of  plaintiff 
in  October  is  proven  or  suggested. 

The  inference  of  fraud  from  the  giving  and  failing  to  file  the  various 
chattel  mortgages  is  greatly  weakened,  if  not  totally  destroyed,  when  we 
find  that  Folsom  to  the  day  of  his  death  was  conducting  his  business  in 
the  usual  way,  dealing  with  many  persons,  with  no  charge  of  fraud 
against  him,  except  the  single  one  involved  in  this  action.  Moreover, 
I  do  not  see  how  the  failure  to  file  the  chattel  mortgages  and  bills  of 
sale,  or  to  take  possession  of  the  property,  is  to  be  regarded  as  Fol- 
som's act.  It  is  true  in  some  instances  he  requested  it,  but  the  various 
mortgagees  could  at  any  time  have  filed  their  securities,  and  their  failure 
to  do  so  indicates  a  leniency  on  their  part  toward  their  debtor,  born  of 
their  confidence  in  him  and  of  his  honesty  in  dealing. 

It  is  true  that  Folsom's  indebtedness  was  large,  and  especially  so 
to  the  three  banks  at  Malone,  but  none  of  his  creditors  were  pressing 
him  and  no  suits  were  pending  against  him,  and  no  judgment  was  re- 
covered against  him  until  after  the  sales  in  question,  and  then  only  for 
the  small  sum  of  $190.  That  he  had  the  confidence  of  his  creditors  is 
indicated  by  their  leniency  toward  him,  and  their  apparent  confidence 
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in  his   business   ability.      But   it   appears  that  his  indebtedness  was  de- 
creasing, not  growing. 

Mr.  French,  the  cashier  of  the  People's  Bank,  testified  that  from  Oc- 
tober I,  1886,  to  January  1,  1887,  l''olsotn's  indebtedness  to  that  bank 
was  reduced  twenty-live  hundred  dollars,  and  Mr.  Pease,  the  cashier  of 
the  defendant  bank,  testified  that  shortly  before  his  death  Folsom  re- 
duced his  indebtedness  in  that  bank.  Notwithstanding  some  losses,  his 
financial  condition  in  January,  1887,  was  better  and  stronger  than  in 
October,  when  the  first  lot  of  wagons  in  question  was  sold  to  him  by 
the  plaintiff. 

It  is  also  true  that  the  buggies  soon  after  their  receipt  by  Folsom  were 
by  bill  of  sale  transferred  to  the  defendant  bank,  but  this  transfer  was 
not  made  with  any  intent  to  cheat  the  plaintiff,  or  to  dispose  of  the 
property  for  any  fraudulent  purpose,  but  in  aid  and  assistance  of  his 
business. 

As  has  already  appeared,  the  bills  of  sale  were  not  filed,  and  the 
wagons  remained  in  Folsom's  possession,  to  be  sold  in  the  usual  course 
of  business  in  the  spring,  when  there  was  a  market  for  them. 

The  same  may  be  said  of  the  chattel  mortgage  to  Adams  &  Martin, 
who  were  endorsers  on  an  over-due  promissory  note  of  $2,000,  held  by 
the  Peoi)le's  Bank. 

There  is  nothing  in  the  general  appearance  of  Folsom's  business  in 
the  fall  of  1886,  as  disclosed  by  the  record,  that  indicates  impending 
failure.  No  creditors  were  pressing  him,  but  all  were  lenient  and  ap- 
parently satisfied  with  the  situation. 

There  was  no  market  for  his  stock  of  wagons  until  spring,  and  appar- 
ently there  was  a  reasonable  hope  and  expectation  of  a  profitable  busi- 
ness at  that  time,  and  with  the  sale  of  his  stock  a  reduction  of  indebt- 
edness and  an  improved  financial  condition.  He  possessed  the  confi- 
dence of  the  community  in  which  he  lived,  conducted  a  large  business, 
kept  a  livery  stable  and  operated  a  stage  line,  and  was  in  possession  of 
a  large  amount  of  property.  He  was  the  sheriff  of  the  county,  holding 
that  office  for  a  second  term,  and  in  the  enjoyment  of  an  annual  in- 
come therefrom  of  at  least  thirty-five  hundred  dollars. 

It  is  important,  in  looking  at  his  business  prospects  and  endeavoring  to 
determine  the  probability  of  his  paying  for  property  bought  in  the  fall  of 
1886,  to  bear  in  mind  that  he  died  suddenly  on  the  ist  of  March,  1887. 

It  is  not  just,  therefore,  to  look  at  the  situation  as  it  existed  after  his 
death.  The  abrupt  termination  of  his  personal  conduct  of  the  business 
caused  results  not  only  unexpected,  but  which  probably  would  not  have 
occurred  if  he  had  lived. 

The  indebtedness  to  plaintiff  did  not  mature  until  June  and  July  fol- 
lowing.    Before  that  time  elapsed  the  buggies  would  in  all  probability 


SEC.  II.]     HOTCIIKIN  ?).  THIRD  XAT.  BANK  OF  MALONE.  587 

have  been  sold,  and  the  proceeds  of  the  sales  been  available  in  his  busi- 
ness. With  his  death  there  was  nothing  to  do  but  settle  his  estate,  with 
the  usual  result  of  forced  sales  and  li(iuidation,  and  rapid  depreciation 
of  the  valueoF  his  property. 

Many  a  business  man,  if  compelled  to  go  into  licjuidation  on  a  given 
day,  would  find  himself  insolvent;  whereas,  if  allowed  to  close  up  his 
business  in  his  own  way  would  realize  more  than  sufficient  to  pay  his 
debts,  and  many  men  have  bridged  over  a  worse  situation  than  con- 
fronted Folsom  in  the  fall  of  1886.  Every  failure  has  its  accumulation 
of  embarrassments,  but  it  cannot  be  said  in  this  case  that  had  Folsom 
lived  he  might  not  have  extricated  himself  from  his  difficulties. 

Thus  far  I  have  attempted  to  examine  the  general  appearance  of  Fol- 
som's  business  as  disclosed  by  the  record.  To  my  mind  it  does  not 
show  him  to  be  a  dishonest  man,  and  in  this  connection  it  is  a  fact  of 
great  weight  that  notwithstanding  his  business  life  was  open  to  the  scru- 
tiny of  the  plaintiff,  no  witness  testified  to  a  single  act  indicating  fraud 
in  another  transaction. 

Let  us  now  look  briefly  at  the  immediate  transaction  involved  in  this 
suit. 

The  usual  concomitant  of  fraud  is  a  desire  and  effort  on  the  part  of 
the  fraudulent  purchaser  to  get  possession  of  the  property.  Terms  and 
conditions  and  length  of  credit  are  of  no  importance.  So  long  as  the 
possession  of  property  is  obtained  the  fraudulent  purpose  is  accom- 
plished, and  all  conditions  of  sale  are  but  unimportant  incidents  of  the 
transaction. 

The  negotiations  leading  to  the  delivery  of  the  wagons  are  all  in 
writing  and  speak  for  themselves.  The  first  was  instituted  by  the  plain- 
tiff in  a  letter  to  P'olsom  written  by  her  husband  from  Syracuse,  under 
date  of  September  28,  1886,  in  which  he  said  :  "  If  you  want  to  make 
some  money  I  will  give  you  a  chance  now."  Then  followed  an  offer  to 
sell  50  buggies  on  eight  months*  credit  and  a  description  of  the  wagons 
following,  which  he  says,  "This  is  a  splendid  chance  for  you." 

Two  days  after,  not  having  a  reply  to  his  letter,  Hotchkin  wrote  him 
again,  saying  :  "  I  wrote  you  several  days  ago  making  you  special  low 
offer  on  50  buggies  and  on  favorable  terms.  Please  let  me  hear  from 
you  by  next  mail," 

But  Folsom  did  not  reply  until  October  6th,  when  he  telegraphed  : 
"Send  me  sample  carriage.  Will  buy  more  if  suits."  The  sample 
carriage  was  sent,  and  on  the  9th  of  October  Hotchkin  writes  again, 
saying  Folsom  had  better  send  his  order  by  next  mail,  "  as  they  are 
selling  very  fast." 

On  October  nth  the  order  was  sent,  and  the  wagons  were  shipped, 
and  the  first  sale  was  completed. 
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On  November  6,  1886,  Hotchkin  began  negotiations  for  another  sale, 
by  letter  of  that  date,  in  which  he  said  :  "If  you  want  another  bargain 
and  will  keep  prices  to  yourself,  I  will  sell  you  50  Brewster  buggies  at 
$65  each,  same  terms  as  before,  if  order  is  sent   by  return  mail.     The 

lowest  price  will  be,  after  December   ist,  $75 If  you  want  this 

chance  you  had  better  gobble  it  at  once.     You  can  advise  by  telegram 
at  my  expense,  or  they  may  be  sold." 

Folsom,  notwithstanding  the  chance  that  the  buggies  would  all  be 
sold,  did  not  advise  by  telegram  or  order  by  return  mail,  but  waited 
until  November  15th,  when  he  wrote  that  he  would  take  35  side-spring 
buggies  of  the  same  kind  as  the  October  order,  and  at  the  same  price, 
and  15  Brewsters  on  eight  months'  credit  from  December  ist. 

On  the  following  day  Hotchkin  replied  that  he  had  only  25  side- 
spring,  and  that  he  would  have  no  more  of  either  kind  at  the  price 
named,  and  then  says  :  "  This  is  the  last  chance.  I  have  made  this 
offer  to  a  party  in  Elmira  for  net  cash  and  expect  his  order  tomorrow, 
so  if  you  want  them  you  had  better  telegraph  me  to-morrow  morning. 
First  come,  first  served." 

But  notwithstanding  this  seductive  offer,  and  the  probability  that 
Hotchkin  would  sell  to  his  Elmira  customer  for  net  cash  instead  of  on 
eight  months'  time,  Folsom  did  not  reply,  and  two  days  later  Hotchkin 
telgeraphed  :  "  Do  you  want  the  buggies  ?  "  Evidently  the  "  Elmira 
party  "  did  not  want  them,  and  apparently  neither  did  Folsom,  for  he 
replied  :  "  Will  take  25  side-springs.     Don't  want  any  Brewsters." 

But  the  next  day  the  price  for  Brewsters  fell,  and  Hotchkin  tele- 
graphed :  "Will  make  price  $60  on  25  Brewsters;  answer."  And  Fol- 
som answered  :  "Will  take  side-springs.     Don't  want  any  Brewsters." 

But  Hotchkin's  auction  had  not  yet  closed,  and  he  immediately  tele- 
graphed :  "Will  sell  25  Brewsters  at  $55.  Last  chance.  Answer." 
And  Folsom  took  them  at  the  last  offer  on  a  credit  of  four  months'  note 
and  an  agreement  by  Hotchkin  to  renew  for  an  additional  four  months, 
and  the  second  sale  was  concluded. 

Now,  it  is  impossible  for  any  one  to  read  this  correspondence  and 
say  that  it  indicates  fraud  on  Folsom's  part.  Indeed,  one  is  amused  at 
the  persistency  of  Hotchkin  in  his  efforts  to  sell  his  property,  and  his 
statements  that  the  wagons  are  "  selling  fast,"  and  that  "  another  party 
will  take  them  for  cash  to-morrow "  ;  "  that  the  price  will  go  up  after 
December  ist,"  and  unless  Folsom  "telegraphs  his  order,  the  oppor- 
tunitv  will  be  gone,"  his  rapid  reduction  in  the  price  when  Folsom  hesi- 
tates, and  his  advice  to  "gobble  them  at  once." 

What  the  transaction  does  indicate  is,  on  the  one  hand,  a  manu- 
facturer with  a  large  stock  of  wagons  in  the  fall  of  the  year,  who  desires 
to  sell  them  at  low  figures  and  who  is  willing  to  take  commercial  paper 
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on  long  time,  upon  which  he  can  realize  the  money.  On  the  other 
hand,  a  cautious  dealer  induced  to  become  a  purchaser  by  the  excep- 
tionally low  price  and  long  credit  offered,  and  who  expects  to  realize  on 
sales  of  the  wagons  before  his  paper  matures.  In  this  connection  the 
evidence  of  Charles  Fury  is  very  significant.  He  was  in  the  employ  of 
Folsom  until  December,  1886,  and  he  testifies  that  he  saw  the  letters 
from  Hotchkin,  and  that  Folsom  consulted  with  him  as  to  whether  it 
would  be  safe  to  rely  on  the  pron)ise  to  renew  his  paper  at  the  end  of 
four  months  in  the  event  of  Hotchkin  failing  in  the  meantime.  Also 
as  to  the  probability  of  his  being  able  within  the  further  period  of  four 
months  to  make  sales  and  meet  the  renewed  paper,  and  that  the  result 
of  that  consultation  was  the  order  for  the  carriages. 

This  evidence  shows  Folsom's  mind  on  the  subject  and  absolutely 
destroys  all  inference  of  fraud.  He  had  reason  to  be  apprehensive  as 
to  the  plaintiff's  res[)onsibility,  on  account  of  the  husband's  former  fail- 
ure in  the  same  business,  and  it  shows  that  he  was  calculating  the 
chances  of  his  business  enabling  him  to  sell  the  wagons  during  the  term 
of  credit  and  meet  his  obligations  when  they  matured. 

Our  conclusion  is  that  the  weight  of  evidence  is  against  the  finding 
that  Folsom  when  he  bought  the  wagons  knew  that  he  could  not  pay 
for  them,  and  that  he  purchased  them  with  a  preconcived  intent  not  to 
pay  for  them. 

f  There  is  nothing,  therefore,  left  to  uphold  the  referee's  judgment,  ex- 
I  cept  that  Folsom  linew  that  he  was  insolvent  when  he  made  the  pur- 
chases7an3"di'd  not  disclose  that  fact  to  the  plaintiff.  But  this  is  not 
sufficient.  The  law  is  well  settled  in  this  State  that  the  mere  omission 
of^^^rchaser  of  goods  on  credit  to  disclose  his  insolvency  to  the  ven- 
dor, in  the  absence  of  any  attempt  to  defraud,  is  not  such  a  conceal- 
ment as  will  avoid  the  sale,  although  the  fact,  if  known  to  the  seller, 
would  affect  his  credit.' 

The  intent  not  to  pay  must  exist  when  the  property  is  purchased,  and 
[without  proof  of  such  an  intent  a  judgment  for  the  plaintiff  cannot  be 
Isustained.' 

~!Mere  insolvency  undisclosed  is  not  enough.     We  are  of  the  opinion 
that  the  General  Term  was  right  in  reversing  the  judgment. 

The  order  appealed  from  should  be  affirmed  and  judgment  absolute 
rendered  against  the  appellant,  with  costs. 

All  concur  with  Brown,  J.,  except  Vann,  J.,  dissenting. 

Order  affirmed  and  judgment  absolute  for  defendant  on  stipulation.' 


'  Nichols  V.  Pinner,  18  N.  Y.  295;    People's  Bank  v.  Bogart,  81  Id.  101-108;    /fViy*%  K  <w 
Talcott,  96  /(/.  107;    Macullar  v.  McKinley,  99  /d.  353;  Coffin  v.  Hoi-  ^^  /\4)J^ 


Morris 

lister,  27  N.  Y.  S.  R.  637. 

'  Brackett  7'.  Griswold,  supra. 

'The  dissenting  opinion  of  Vann,  J 


has  been  omitted. — Ed. 
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.     y.  i^        OSCAR  KEEN,  Complainant  and    Respondent,  v.  Executors 
fcr^         '  OF  WM.  TAMES,  Deceased,  Defendants  and  Appellants. 

^    tr*s>         In  the  Court  of  Errors  and  Appeals  of  New  Jersey,  March 

^Px^iJX^  t-Jt-l)  \Reportedin  39  A'^w  Jersey  Equity  Reports  527.] 

"^^T  On  appeal  from  a  decree  advised  by  Barker  Gummere,  Esq.,  ad- 

'jXt'^^hlp'x       visory  master.' 

Jvv  Sx^'W^O!?       Messrs.  C  &>  R.   W.  Parker  for  appellants. 

,  ^       Air.  Wm.  S.  Gummere  and  Mr.  T.  N.  McCarter  for  respondents. 

P'*'*^  The  opinion  of  the  court  was  delivered  by  Dixon,  J. 

^\ft^^  The  facts  in  this  case  proved  by  direct  evidence  are  :  That  William 

\f^S,jkJiK4  \  James,  at  his  death,  owned  one  hundred  shares  of  the  capital  stocJc 
.      »i^,j»j^      of  the  Mechanics  National  Bank  of  Newark  ;   that  he  died  in   Janu- 

^T'    *  ary,  1881,  leaving;  a  will,  in   which   he  named   his  widow,  Elizabeth 

*>  *^  "s  James,  GeorgeT.  Tuttie,  and  Oscar  F.  Baldwin  as  his  executors, 
u^p^^b*^^'  ^yj^Q^  jj^  February,  1881,  took  out  letters  testamentary  upon  his  estate  ; 
IfU^J  ^ilTW*  ^^^'  \llHl»  ^^^  ^°''  n^^ny  years  before  and  afterward,  till  its  close  on 

JU  i\fti>«jiL.  "i  October  31st,  1881,  Baldwin  was  cashier  of  the  bank,  and  during  a 
V        V^  period  of  about  ten  years  had  been  fraudulently  abstracting  its  funds 

[  U\ikv«^  f  jQ  such  an  extent  that  before  the  death  of  Mr.  James  the  whole  capi- 

[^IJ/hf  talo f^jhej^aiikjffi^^ ]^a s t^^^  its   stockholders 

^  f  '^  .  *  to  the  par  value  of  their  stock  would  be  required  under  the  United 
ijU^"^^^  States  statute  for  the  payment  of  its  debts  ;  that  during  this  period, 
'0-p^^A,  jo  Baldwin,  as  cashier,  had,  every  two  or  three  months,  sworn  to  reports 
^  I  of  the  condition  of  the  bank,  made  to  the  comptroller  under  U.  S. 

^*-^  *T'  '  Rev.  Stat.,  §  521 1,  in  which  were  willfully  false  statements  respecting 
/^j     U  the   credits  due  the  bank,  and   showing   in    1881   assets  more   than 

1.,^     •  ^1,600,000  beyond  what  the  bank  really  had  ;  that  these  reports,  as 

made,  were  published  according  to  law  in   a  newspaper  extensively 
/?«  r^'*^*^   circulated  in  the  city  of  Newark  ;  that  Baldwin  had  also,  as  cashier, 
i  .f    aided  in  declaring  semi-annual  dividends  upon  the  bank  stock,  wliich 

^•^"^^V  r^i*  were  apparently  justified  by  the  false  statements  of  his  report,  but 
iTS    f^         were  in  fact,  as  he   knew,  wholly  fictitious  ;  that  by  means  of  these 
published  reports  and  dividends,  a  high  market  value  had  been  given 

D^*"^    to  the  stock,  so  that  it  sold  at  a  premium   of  about  eighty-five  per 
\fi%0^JI[,  cent.  ;  that  the  complainant  was   a  business  man  in  Newark,  and,  in 
"5    *  rt/J  ]  ^^^^  ordinary  course  of  affairs,  became  cognizant  of  these  reports  and 

P  U^  iP^    dividends,  and,  believing   them  to  be   true  and   genuine,  in  August, 

V"**^  t^^Wf  ^  *  '''  '  The  opinion  of  the  Master  has  been  omitted. — Ed. 
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i88i,  offered  Baldwin  $930  for  ten  shares  of  the  stock  ($50  a  share 
being  par),  and  thereupon  Baldwin  sold  and  transferred  to  him,  at 
that  price,  ten  shares,  which  he  had  for  sale,  as  an  executor  of  Mr. 
James,  and  turned  the  price  in  to  the  estate. 

An  effort  was  made,  by  counsel  for  the  appellants,  to  lead  the  court 
to  the  opinion  that  Baldwin  had,  individually,  sold  the  stock  to  the 
complainant,  and  then  had  purchased  it  from  himself  as  executor  ; 
but  we  think  the  circumstances  clearly  show  a  sale  to  the  complain- 
ant by  Baldwin  as  executor. 

An  inference  which  we  consider  reasonably  drawn  from  these  facts 
is,  that  Baldwin  perceived,  when  the  complainant  made  his  offer, 
that  the  latter  was  relying  on  the  reports  and  dividends  before  men- 
tioned as  being  substantially  true  exponents  of  the  financial  condi- 
tion of  the  bank.  It  is  scarcely  possible  to  think  otherwise.  A  busi- 
ness man^,_about_to  invest jnthe^stoclc  of  a  bank,  would  be  almost 
sure  to  recur  to  tke  dividends  which  the  bank  had  been  paying,  and 
to  the  statements  of  its  condition  which,  within  common  experience, 
are  so  frequently  published  in  the  current  newspapers,  for  informa- 
tion as  to  the  propriety  of  investing.  No  other  means  of  forming  a 
judgment  as  to  the  intrinsic  value  of  the  stock  would  be  open  to  him. 
And  if  he  should  be  influenced  by  the  market  price  of  the  stock,  in 
case  there  were  one,  still  he  would  know  that  that  only  represented  in 
the  main  the  public  estimate  of  the  same  da^a,  and  so  would  be  relying 
upon  their  substantial  accuracy.  If,  therefore,  Baldwin  adverted  to 
the  topic  at  all,  he  must  have  believed  that  the  complainant,  in  mak- 
ing his  purchase,  was  trusting  in  the  truthfulness  of  these  bases  of 
opinion.  And  so  great  was  the  disparity  between  the  price  offered 
by  the  complainant  and  the  real  value  of  the  stock,  as  Baldwin  knew 
it,  so  enormous  had  been  Baldwin's  defalcations,  which  produced  the 
disparity,  that  the  deception  under  which  the  complainant  was  acting 
must  have  forced  itself  upon  Baldwin's  mind. 

Upon  these  facts  the  question  arising  is,  Whether  the  complainant, 
promptly  claiming  a  rescission  of  the  sale  on  November  19th,  1881, 
soon  after  he  learnedthe  real  coiidition  of  the  bank,  had  a  right  to 
rescind. 

If  the  sale  is  to  be  regarded  as  having  been  induced  by  Baldwin's 
fraud,  then  the  complainant's  right  of  rescission  is  established  by 
innumerable  cases,  and  it  would  make  no  difference,  with  regard  to 
this  right,  whether  we  consider  Baldwin^  the  executor,  as  one  of  the 
owners  ot  the  stock,  seljing  for  himself  and  his  joint  owners,  or  as 
an  agent  selling  for  the  estate  which  he  and  they  represente'd.  In 
either  case,  if  the  defrauded  vendee  can  make  restitution  so  as  to 
put  the  vendors  in  the  same  condition  with  respect   to  the  property 
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sold  as  they  were  in  at  the  time  of  the  sale,  he  has  the  righi_l2_re- 
scind.' 

Was,  then,  the  sale,  viewed  from  the  judicial  standpoint,  induced 
by  Baldwin's  fraud?  %■ 

There  were  no  fraudulent  representations  made  by  Baldwin  peniling 
the  negotiations,  but  tliese  are_not_necessary  to  taint  the  contract — 
silence  may  be  fraudulent. 

Prof.  Porneroy,  in  his  discriminating  work  on  equity  jurisprudence, 
very  lucidly  discusses  the  elements  of  fraud  affecting  contracts,  and 
in  treating  of  fraudulent  concealments  lays  down  this  proposition  : 
"If  either  party  to  a  transaction  conceals  some  fact  which  is  mate- 
rial, which  is  within  his  own  knowledge,  and  which  it  is  his  duty  to 
disclose,  he  is  guilty  of  actual  fraud."  '  This  accords  with  the  lan- 
guage of  this  court  in  Conover  v.  Wardell : '  "It  is  not  every  con- 
cealment, even  of  facts  material  to  the  interest  of  a  party,  which  will 
entitle  him  to  the  interposition  of  a  court  of  equity.  The  case  must 
amount  to  a  suppression  of  facts  which  one  party,  under  the  circum- 
stances, is  bound  in  conscience  and  duty  to  disclose  to  the  other 
party,  and  in  respect  to  which  he  cannot,  innocently,  be  silent." 

In  the  present  transaction,  no  doubt  Baldwin  concealed  facts  which 
were  within  his  own  knowledge,  and  which  were  very  material  to  the 
interest  of  the  complainant  ;  the  only  debatable  topic  is  whether  it 
was  the  duty  of  the  former  to  disclose  these  facts. 

The  author  just  named  reduces  the  instances  in  which  there  exists 
a  duty  of  disclosure  to  three  classes,  the  first  including  those  where 
there  is  a  previous  fiduciary  relation  between  the  parties,  the  third 
including  transactioiis  which  are  themselves  essentially  fiduciary,  like 


'/p  r^t^**-V   contracts  of  insurance,   and   the    second   being  defined  as  follows 


"  The  second  class  embraces  those  instances  in  which  ....  it  ap- 
pears that  euher  one  or  each  of  the  parties,  in  entering  into  the  con- 
tract or  other  transaction,  expressly  reposes  a  trust  and  confidenceTn 
the  other  ;  or  else,  from  the  circumstances  of  the  case,  the  nature  of 
their  dealings,  or  their  position  toward  each  other,  such  a  trust  and 
confidence  in  the  particular  case  is  necessarily  implied.  The  nature 
of  the  transaction  is  not  the  test  in  this  class — each  case  must  depend 
upon  its  own  circumstances.  The  trust  and  confidence,  and  the  con- 
sequent duty  to  disclose,  may  expressly  appear  by  the  very  language 
(jj^^yjr^ AXJuijf  ^^  ^^^  parties  ;  or  they  may  be  necessarily  implied  from  their  acts 
^     jiyu^         and  other  circumstances."  * 

J/   [Y~Cy\^'-  1  ,  Bgjjj   Qj^  Sales,  §§  636,  674;  2  Wms.  on  Exrs.  946;  2   Pom.  Eq.,  §  908  et 

Q(  <0^\\rv-^^       se^  ;  Kennedy  v.  McKay,  14  Vr.  288. 
"      J-^ft^^  _      '2  Pom.  Eq.,  §901.  «7  C.  E.  Gr.  492.  *2  Pom.  Eq.  §  902. 


%J^ 
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Many  cases  might  be  cited  illustrating  this  doctrine.  Besides 
those  mentioned  in  the  note  to  the  foregoing  text,  the  following  may 
be  referred  to  :  Martin  v.  Morgan,'  Bruce  v.  Ruler,"  Torrey  v.  Buck,' 
Barwick  v.  English  Joint  Stock  Bank,*  Rawdon  v.  Blatchford,'  Durell 
V.  Haley.' 

In  Martin  z>.  Morgan'  the   defendants    had    a    post-dated    check,  I  C^  ^a    J 
drawn  by  B.  on  the  plaintiffs.     Between  the  day  it  was  drawn  and  its^j 
date  they  learned   that  B.  had  become   insolvent,  and   knowing  that: 
he  had  no  funds  with  the  plaintiffs   to  meet   the  check,  they  never-f 
theless  presented  it,  at  maturity,  to  the  plaintiffs  for  payment.      The, 
plaintiffs,  supposing  B.  to  be  still  in  good  credit  and  expecting  to  re-' 
ceive  funds  from  him  before  the  close  of  the  day,  paid  the  check.     It 
was  held  that  the  plaintiffs  were  entitled  to  recover  from  the  defend- 
ants the  money  paid,  because  the  latter  did  not  disclose  what  they 
had  learned  of  B.'s  insolvency,  and  purposely  took  advantage  of  the 
plaintiff's  ignorance  of  that  fact. 

In  Bruce  v.  Ruler,"  the  defendant  was  a  yearly  tenant  of  the  plain- 
tiff, and  wishing  to  quit  the  premises  before  the  expiration  of  his 
term,  proposed  to  the  plaintiff  another  tenant  whom  he  asked  the 
plaintiff  to  accept  in  his  stead.  The  defendant  knew  that  the  pro- 
posed tenant  was  insolvent,  but  did  not  disclose  that  fact  to  the 
plaintiff,  and  the  latter  accepted  the  new  tenant.  Held,  that  the  de- 
fendant was  guilty  of  a  fraudulent  concealment,  because  of  which  he- 
remained  ansvverable  for  the  rent. 

Brown  v.  Montgomery  '  was  a  suit  on  a  note  given  by  the  defend-j  C  oJiftr  4 
ants  to  the  plaintiffs  for  a  post-dated   check  of  F.  sold  by  the  pl^ii^*  1  c**/^^,^»^^  M 
tiffs  to  the  defendants.     After  the  giving  of  the  check,  and  before  its  | 
sale  to  the  defendants,  F.,  the  drawer,  failed.     His  failure  was  known 
to  the  plaintiffs  when  they  sold  the  check,  but  they  did   not  disclose 
the  failure  to  the  defendants,  who  bought   in   ignorance   of  it.     On 
discovering  it,  the  defendants  offered  to  rescind  the  sale  and  tendered 
back   the  check,   demanding   their  note.     The  court  held   that  the  . 
plaintiffs  ought  to   have  communicated   the  fact  of  insolvency,  and  I 
that  they  could  not  recover  upon  the  note. 

In  Torrey  z>-  Buck,'"  the  complainant  had  sold  a  house  and  lot  to 
the  defendant  for  $9,000,  of  which  $5,100  had  been  paid  in  the  stock 
of  a  corporation  of  which  the  defendant  was  cashier.  In  the  nego- 
tiation the  defendant  had  declined  to  express  any  opinion  about  the 
value  of  the  stock.     It  was,  in  fact,  worthless.     On  discovering  this,     v>  ol/>-^ 

1  I  Brod.  &  B.  2S9.  ■•'2  m!^&  Ry^S.  ^iGr.  Ch.  366.  ^j^..,\y,     . 

■•L.  R.  (2  Ex.)  259.  *  I  Sandf.  Ch.  344.  « i  Paige  492.  r.i)D^A6^ 

'  t  Brod.  &  B.  289.  "  2  M.  &  Ry.  3.  » 20  N.  Y.  287.  KaSV  «.    pT^ 

'OjGr.Ch.  366.  -y^r^H;X^«^« 
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^^  -y(/  ^t'^  complainant  offered  to  rescind,  and  filed  his  bill  to  set  aside  the 
JTh-i^'i  '?%^- *^"^'-"y'^"^^'  on  return  of  the  consideration.  The  Chancellor  con- 
,f«,  eluded  that  the  defendant  had  known  the  s 


tock  to  be  valueless,  and 
held  that  his  omission  to  inlurni  Torrey  of  the  fact  was  a  suppressio 
7>eri,  which  called  for  the  abrogation  of  the  sale. 

In  Barwick  v.  English  Joint  Stock  Bank  '  the  defendant's  manager 
gave  the  plaintiff  a  guaranty  that  if  the  plaintiff  would  sell  D.  some  oats 
on  credit,  to  enable  D.  to  carry  out  a  government  contract,  D.'s  check 
t'o'the  plaintiff  for  the  price  should  be  paid  out  of  the  moneys  received 
from  the  government  in  priority  to  any  other  payment  except  of  D.'s 
debt  to  the  defendant.  This  debt  was  such  that  it  would  absorb^all 
the  money  to  be  received.  The  manager  did  not  disclose  this  fact,  and 
the  plaintiff  made  no  inquiries  about  it.  The  court  held  that  if  the 
manager  knew  that  the  guaranty  would  be  unavailing,  and  intended  to 
procure  the  government  funds  for  his  bank  by  keeping  back  from  the 
plaintiff  the  state  of  D."s  account,  the  concealment  was  fraudulent. 

None  of  the  cases  which  I  have  found,  however,  seems  to  present 


such  marked  circumstances  to  show  that  one  party  reposed  trust  and 
confidence  in  the  other  as  does  that  before  us.      Here,  it  is  as  if  the 

I  know 


Ar*\  CJUA^t*****^  complainant,  when  making  his  offer,  had  said  to  Baldwm  : 
^f^^JUs^uS^  what  declarations  you  have  made  public  touching  the  facts  on  which 
\a\kjX^b^<  depends  the  value  of  this  stock.  Your  means  of  information  were  such 
that  it  is  reasonable  to  believe  those  declarations  indicated  the  truth.  I 
have  no  other  available  means  of  ascertaining  the  bank's  condition.  I 
believe  your  declarations,  and  therefore  offer  you  this  price  for  your 
stock."  Although  these  words  were  not  spoken,  yet  we  think  they  ex- 
press the  mental  process  of  the  buyer  before  making  the  offer,  and  the 
suggestions  of  the  seller's  own  mind  on  receiving  the  offer.  They  indi- 
cate the  ground  on  which  the  parties  were  consciously  dealing,  and 
therefore  they  form  a  proper  basis  for  determining  whether  or  not  one 
was  reposing  confidence  in  the  other.  Her£»jJien,jhe_selhir^ee^Jthat 
ithe  buyer  is  trusting  him,  and  must  trust  him,  and  is  being  deceived  by 
U-Q  J  g    1^  falsehoods  which  he  has  himself  set  afloat,  and    that   if  he  does  not  re- 

move the  deception,  he  or  those  whom  he  represents  can  make  a  profit 
out  of  it.     Certainly,  in  this  condition  of  things,  the  seller  was  under  a 
duty   of  disclosure  ;  he  could   not,  innocently,   be   silent;  silence  "was 
.equivalent,  in  conscience,  to  reassertion.     For  Baldwin  to  strike  a  bar- 
Igain  with  a  buyer  so  deceived  was  palpably  dishonest,  a   willful  taking 
i  advantage  of  his  own  wrong,  a  fraud  against  which  a  court  of  equity 
must  afford  relief. 

Nor  is  it  of  moment  that  ]>aldwin's  fraudulent  acts  prior  to  the  sale 


^ 
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had  been  performed  by  him  in  his  office  of  cashier,  and  not  in  his  char- 
acter as  executor  of  Mr.  James.  Those  acts  do  not  constitute  the 
fraud  which  vitiated  the  contract.  That  was  perpetrated  in  the  sale  it- 
self by  Baldwin  as  executor,  and  consisted  in  bargaining  with  the  com- 
plainant, under  the  circumstances  mentioned,  without  disclosing  the 
truth.  The  doctrine  that  notice  to  an  agent,  in  order  to  be  binding 
upon  the  principal,  must  come  to  the  agent  in  the  course  of  his  em- 
ployment is  not  applicable  to  a  case  of  actual  fraud.  The  fraud  of 
the  agent  affects  the  principal  for  the  reason  that  every  principal  im- 
pliedly warrants  the  integrity  of  his  agent,  at  least  so  far  as  to  prevent 
his  retaining  the  fruits  of  the  fraud,  and  if  the  agent,  in  transacting  his 
employer's  business,  has  unlawfully  effectuated  a  fraudulent  design,  it  is 
unimportant  whence  the  elements  of  his  corrupt  purpose  were  derived. 

We  think  it  clear,  then,  thatjhs^CQaiplainant  was  entitled  to  rescind 
the  sale. 

On  JSiovember  i6,  i88i,an  assessment  equal  to  the  par  value  of  their . 
shares  was  levied  on  the  shareholders  of  this  bank,  in   order  to  satisfy; 
its  debts,  agreeably  to  U.  S.  Rev.  Stat.  §  5151.     By  reason  thereof,  thej 
complainant,  as  holder  of  the  shares  bought  froux  the  .defendants,  .was 
compelled  to  pay,  and  in  December,  180 1,  and  January,  1882,  did  pay 
the"sum  of  $503.75  to  the  bank's  receiver.      The  decree  below  directs 
th"e'"3efendants,   as  executors,  to  reimburse  the   complainant  for   the 
money  so  paid,  as  well  as  for  the  original  price  received  by  them  on  the  ,0,,vV    "A 
purchase.     This  is  equitable.     The  rescission  of  the  sale  for  fraud  puts  ^^v-/  ft  /^/ 
the  parties  in  the  position  they  would  have  occupied  if  the  sale  had  not  l  /^ 

been  made,  and,  in  equity,  the  defendants  must  be  regarded  as  having  '^ Jj 

always  been  the  holders  of  the  stock.'     In  that  capacity  the  estate  and  *''*"''**^  *^' 
funds  in  their  hands  as  executors  would  be  liable  to  the  receiver  for  the  C?'/^''*^  ' 
assessment.'     The  complainant  having,  by  fraud  chargeable  upon  the  / 

executors,  been  clothed  with  a  character  in  which  he  was  legally  obliged 
to  pay  a  debt  that,  in  equity,  ought  to  have  been  imposed  upon  them, 
is  equitably  entitled  to  reimbursement  from  them,  and  a  decree  to  that 
end,  in  this  suit,  is  necessary  as  a  part  of  that  complete  relief  which  a 
court  of  equity  endeavors  to  afford  in  all  causes  brought  within  its 
cognizance. 

The  Chancellor's  decree  should  be  affirmed. 

In  the  appeals  of  the  same  appellants  against  Anna  M.  Keen  and 
against  Abram  V.  Van  Fleet,  the  same  result  is  reached  for  the  same 
reasons. 

Decree  unanimously  affirmed, 

'  2  Pom.,  §  915.  *  U.  S.  Rev.  Stat.  §  5152. 
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I.  B.  COAKS  KT  AL.  i>.  J.  V.  BOSWELJ.  kt  ai.. 
In  the  House  of  Lords,  February  22,  1886. 

\^Reported  in  Law  Reports,  ii  Appeal  Cases  232.] 

Appeal  from  a  decision  of  the  Court  of  Appeal, 

The  following  is  an  outline  of  the  material  facts  not  in  dispute  which 
are  stated  at  length  in  the  report  of  the  decisions  of  Fry,  J.,'  and  of  the 
Court  of  Appeal.' 

Sir  R.  Harvey,  a  partner  in  Harveys  &  Hudsons,  died  in  July,  1870. 
A  few  days  later  his  partners  were  adjudicated  bankrupt.  Bailey  was 
appointed  trustee  in  the  bankruptcy,  and  Watson  became  a  member  of 
the  committee  of  inspection.  Two  suits — Lacey  u.  Hill  and  Leney  v. 
Hill — were  brought  against  Sir  R.  Harvey's  executor  for  the  administra- 
tion of  his  estate  in  Chancery — Licey  v.  Hill  on  behalf  of  Sir  R.  Har- 
vey's separate  creditors  and  Leney  v.  Hill  on  behalf  of  the  creditors  of 
the  firm.  A  decree  for  administration  was  made  in  both  suits.  Part  of 
Sir  R.  Harvey's  estate  consisted  of  an  interest  during  the  life  of  E.  K. 
Harvey  in  a  fund  of  about  _^3oo,ooo.  In  January,  1872,  an  order  was 
made  in  Lacey  v.  Hill  and  Leney  v.  Hill  for  the  sale  of  the  life  interest. 
The  appellant  Coaks  was  the  solicitor  to  the  defendant  Hill  in  those 
suits,  and  had  an  interest  ni  the  plaintiffs'  costs  of  suit.  On  Coaks'  ap- 
plication leave  was  given  to  him  by  Lord  Romilly,  M.R.,  to  bid  at  the 
sale  on  certain  conditions,  the  sale  to  be  carried  out  independently  of 
Coaks  by  Linklater  &  Co.,  the  solicitors  for  the  plaintiffs  in  both  suits. 

On  the  2d  of  July,  1872,  thejife^interest  was  put  up  for  sale  by  auc- 
tion, but  was  not  sold.  On  the  26th  of  July,  under  an  order  of  Lord 
Romilly,  M.R.,  the  life  interest  was  purchased  for  ;^4o,ooo  by  Coaks 
and  the  appellant  Bunyon,  an  actuary,  acting  on  behalf  of  themselves 
and  of  Bailey,  Watson,  E.  K.  Harvey,  and  another.  The  purchase  was 
effected  after  much  negotiation  and  correspondence  between  Coaks  and 
Bunyon  on  behalf  of  the  purchasers,  and  Brown,  a  partner  in  Linklater 
&  Co.,  with  respect  to  the  insurability  and  probable  duration  of  the  life 
of  E.  K.  Harvey,  the  cestui  que  vie,  upon  which  the  value  of  the  life  inter- 
est in  great  measure  depended.  The  present  action  was  brought  in 
188  r  by  unsatisfied  creditors  of  Sir  R.  Harvey  and  of  his  firm  against 
Coaks  and  others  to  set  aside  the  purchase.  Fry,  J.,  dismissed  the  ac- 
tion.^ The  Court  of  Ai:)peal  (Baggallay,  Cotton,  and  Lindley,  L.jj.) 
reversed  this  decision  and  set  aside  the  contract  of  purchase  upon  ,the 
ground  of  misrepresentation  and  concealment  of  facts,  and  in  particular 
upon  the  grounds  that  a  letter  from  Dr.  Fuller  of  the  4th  of  July,  1872 

'23  Ch.  D.  302.  *27  Ch.  D.  424.  3  23  ch.  D.  302. 
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(called  "the  opinion  of  Dr.  Fuller"  in  the  judgment  of  the  Court  of 
Appeal),'  and  certain  negotiations  and  arrangements  with  some  Scotch 
and  other  insurance  offices  had  been  intentionally  and  carefully  kept 
back  in  order  that  the  court  might  be  misled.  From  this  decision  the 
defendants  appealed,  the  arguments  turning  mainly  upon  the  question 
whether  the  Court  of  Appeal  had  taken  the  right  view  of  the  evidence. 

December  9,    10,    11,    14,    15,  1885.     Horace  Davey,  Q.C.  {Rigby, 
Q.C,  and  Northmore  Lawrence  with  him)  for  the  appellants. 

Montague  Cookson,  QC,  and  A.  G.  Lang  ley  for  such  of  the  respond- 
ents as  were  plaintiffs. 

Whitehorne^  Q-C.,  for  the  respondent  Grant,  public  officer  of  the 
Norwich  Union  Life  Assurance  Society,  mortgagees. 

H.  R.  Knipe  for  the  respondent  Hill. 

Davey,  Q.C.,  in  reply. 

Feb.  22,  1886.  Earl  of  Selborne.  My  Lords,  if  I  agreed  with 
the  view  of  the  facts  of  this  case  which  has  been  taken  in  the  Court  of 
Appeal,  I  should  think  the  decree  of  that  court  right.  The  time  which 
had  elapsed  between  the  purchase  sought  to  set  aside  and  the  com- 
mencement of  this  suit  might  have  been  a  serious  obstacle  to  the  relief 
sought,  if  rested  on  any  other  ground  than  that  of  fraud ;  but  if  fraud 
were  proved  that  difficulty  would  be  overcome. 

The  Court  of  Appeal,  thinking  that  fraud  was  proved,  did  not  deal 
with  thequestTon  whIcH"  Ffy7J.,  had  decided  in  the  defendants'  favor, 
whichwas,  whether  the  defendants  or  any  of  them  were  in  such  a 
fiducij.ry_reJation  toward  the  vendors  or  the  court  as  to  disable  them 
froin  purchasing,  or  from  holding  their  purchase  (under  the  circum- 
stances of  this  case),  however  unimpeachable  the  contract  might  have 
been  if  they  had  not  stood  in  that  relation.  That  question  was  again 
argued  before  your  I^ordships,  and  you  have  to  decide  it.  But  I  think 
it  convenient  in  the  first  place  to  consider  the  ground  on  which  the 
Court  of  Appeal  proceeded,  and  for  that  purpose  to  treat  the  position 
and  the  obligations  of  the  defendants  (appellants  here)  as  not  differing 
from  those  of  an  ordinary  purchaser,  standing  in  no  special  fiduciary 
relation  to  his  vendor.  Every  such  purchaser  is  bound  to  observe  good 
faith  in  all  that  he  says  or  does  with  a  view  to  the  contract,  and  (of 
course)  to  abstain  from  all  deceit,  whether  by  suppression  of  truth  or  by 
suggestion  of  falsehood.  But  inasmuch  as  a  purchaser  is  (generally 
speaking)  under  no  antecedent  obligation  to  communicate  to  his  vendor, 
facts  which  tiiay  influence  his  own  conduct  or  judgment  when  bargain- 
ingTor  his  own  interest,  no  deceit  can  be  implied  from  his  mere  silence 
as"t6  such  facts  unless  he  undertakes  or  professes  to  communicate  them. 
This,  however,  hejiiay  be  held  to  do,  if  he  makes  some  other  comma. 

jtriU^c  ft  iO^  nu»  fUrt 
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"^"^       iL»        J  cation  \vlnch,_  without  lht:...a(JdJllu.n  of  ih9>;ejracts,  would  be  necessarily 

^^ftvOfWV'    I  Qj.  jiaturally  and  probably  misleading.     If  it  is  a  just  conclusion  that  he 
)l%W6ttP         did  this  iutcntionaTly,  and  with  a  view  to  iniblead  in  any  material  point, 

J^y-  ja^',4^^  '.  that  is  fraud  ;  and  it  is  a  sufficient  ground  for  setting  aside  a  contract  if 
'J       ',       "    the  vendor  was  in  fact  so  misled.     A    man   is   i)resuu)ed   to   intend  the 
necessary  or  natural  consequences  of  his  own  words  and  acts,  and  the 

Vx^^|^*ivA  <H^     evidcntia  rei  would  therefore  be  sufficient  without  other  proof  of  inten- 
fH^      tion.     If  the  vendor  was  not,  in  fact,  misled,  the  contract  could  not  be 
set  aside,  because  a  "  dolus  "  which  neither  induced  nor  materially  af- 
fected the  contract  is  not  enough. 

I  by  no  means  dissent  from  the  opinion  that  a  court  of  justice,  when 
it  has  to  approve  of  a  sale  on  behalf  of  persons  or  classes  under  its  pro- 
tection, ought  to  be  strict,  even  to  jealousy,  in  exacting  from  a  pur- 
chaser the  fulfillment  of  his  obligation  to  be  honest  and  straightforward 
in  all  statements  relevant  to  the  duty  which  the  court  has  to  perforn), 
whether  made  voluntarily,  or  in  answer  to  questions,  or  arising  out  of 
the  terms  of  any  proposal  or  preliminary  agreement. 

With  this  preface  I  turn  to  the  judgment  of  the  Court  of  Appeal  de- 
livered by  Baggallay,  L.J.,  where  I  find  this  conclusion  drawn  from  the 
evidence  :  That  the  purchasers  in  this  case  offered  and  gave  to  the 
then  Master  of  the  Rolls  (Lord  Romilly)  information  which,  "  though 
not  in  itself  untrue,  was  misleading  and  intended  to  mislead,  inasmuch 
as  other  information  which  was  within  the  knowledge  of  the  purchasers, 
and  of  whii.h  they  were  well  aware  that  the  court  was  ignorant,  and 
which  if  known  would  have  led  the  court  to  a  different  decision,  was  in- 
tentionally and  carefully  withheld."*  In  a  later  passage  "  his  Lordship 
specifies  certain  material  facts  as  having  been  "  intentionally  and  care- 
fully kept  back  in  order  that  the  Master  of  the  Rolls  might  remain  im- 
pressed with  the  belief  that  the  defendant  Harvey's  life  could  not  be  in- 
sured at  less  than  a  12  per  cent,  premium,"  and  adds  that  the  purchas- 
ers, having  proposed  to  furnish  the  materials  to  enable  Lord  Romilly 
to  form  his  own  opinion,  "knew  the  materials  which  they  did  furnish" 
to  be  "  incomplete  and  calculated  to  mislead,  and  (that)  they  had  further 
materials  which,  if  disclosed,  would  have  given  a  different  complexion 
to  the  case,  and  could  hardly  have  failed  to  lead  the  Master  of  the 
Rolls  to  decline  their  offer."  Such  conduct  is  justly  described  in  the 
passage  of  the  judgment  which  immediately  follows,  as  amounting  to 
fraud. 

The  appellants  have  undertaken  to  show  that  these  conclusions  are 

not  supported  by  the  evidence  ;  that  they  honestly  gave  the  vendor  and 

the  court  all   the  information  which  they  ever  proposed,  or  undertook, 

or  were  in  any  way  bound  to  give  ;  and  that  there  was  no  misrepresen- 

1  27  Ch.  D.  445.  '  27  Ch.  D.  453,  454. 
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tat  ion  or  suppression  of  any  material  fact,  on  their  part,  by  which  the 
court  was  or  could  have  been  misled.  The  question  is  as  to  the  true 
effect  of  the  evidence. 

The  subject  of  this  purchase  was  the  right  to  receive,  during  the  life 
of  the  ai)|)ellant  Edward  Kerrison  Harvey,  the  income  of  certain  trust 
funds  of  very  large  amount  under  a  residuary  gift  contained  in  the  will 
of  that  appellant's  father.  General  Harvey.  Mr.  E.  K.  Harvey  was 
forty-five  years  old  at  Christmas,  1871.  The  late  Sir  Robert  Harvey, 
whose  estate  was  under  administration  in  the  suits  of  Lacey  v.  Hill  and 
Leney  v.  Hill  in  1872,  had  acquired  this  life  interest  by  purchase  from 
the  appellant,  his  brother,  and  on  the  25th  of  January,  1872,  it  was 
ordered  to  be  sold,  with  the  approbation  of  the  judge.  The  appellant 
Coaks,  a  solicitor  at  Norwich  (where  the  Harvey  family  was  well  known), 
was  professionally  concerned  in  the  suits  for  Sir  R.  Harvey's  executor, 
and  was  otherwise  interested  in  the  costs  of  some  of  the  parties.  This 
would  have  disabled  him  from  purchasing  without  the  leave  of  the 
court,  but  he  obtained  leave  to  bid  in  March,  1872,  the  conduct  of  the 
sale  being  given  to  the  plaintiffs  in  Lacey  i?.  Hill,  whose  solicitors  were 
Messrs.  Linklater  &  Co.  Mr.  Brown,  one  of  that  firm,  attended  to  this 
business,  and  in  his  evidence  (if  believed)  there  is  nothing  unfavorable 
to  the  appellants'  case.  The  respondents'  counsel  were  careful  not  to 
impute  to  him  fraud  or  connivance  at  fraud,  or  indeed  any  other  breach 
of  duty  ;  and,  under  these  circumstances,  I  think  your  Lordships  are 
bound  to  give  credit  to  his  statements  when  there  is  nothing  to  displace 
or  contradict  them. 

There  were  two  questions  by  which  the  marketable  value  of  the  sub- 
ject of  this  sale  was  necessarily  and  greatly  affected  ;  one  as  to  the 
amount  of  the  income,  on  the  receipt  of  which,  during  Mr.  E.  K.  Har- 
vey's life,  a  purchaser  might  be  entitled  to  rely ;  the  other,  as  to  the 
power  of  a  purchaser  to  protect  himself  against  loss  by  insuring  that 
life.  On  the  first  point,  no  purchaser  could  have  better  means  of  knowl- 
edge than  the  court ;  the  trustees  under  General  Harvey's  will  had 
duties  to  the  reversioners  as  well  as  to  the  owner  of  the  life  interest, 
and  it  was  stated  in  the  conditions  of  sale,  prepared  by  one  of  the  con- 
veyancing counsel  to  the  court,  that  the  investments  of  the  trust  funds 
were  liable  to  variation  at  the  discretion  of  the  trustees,  and  that  some 
of  the  existing  investments  were  considered  to  be  unauthorized  and  ir- 
regular, and  productive  of  a  larger  income  than  they  would  produce  if 
converted  into  proper  securities.  The  income  from  the  existing  invest- 
ments exceeded  ;,rr3,ooo,  and  it  appears  from  some  parts  of  the  evi- 
dence that  the  possible  reduction  by  changes  of  investments  was  esti- 
mated (at  least  by  the  appellants)  at  not  less  than  ^4,000.  On  the 
other  point,  the  insurability   of  Mr.   E.  K.  Harvey's  life,   the  circum- 
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Stances  were  peculiar.  He  had  been  aillicted,  when  very  young,  with  a 
"dangerous  disorder,  called  hydrocephalus,  which  had  left  some  pcnna- 
Jient  effects  on  his  constitution  and  his  ap|)earance,  and  made  it  improb- 
able, according  to  medical  experience,  that  he  could  live  to  old  age  ; 
but  he  was  not  disabled  from  the  ordinary  business  and  duties  of  life, 
and  his  health  seemed  to  improve,  rather  than  otherwise,  as  he  got 
older.  I  must  refer  to  some  corresfjondence  which  passed  on  that  sub- 
ject before  July,  1872,  treating  Mr.  Coaks'  letters  to  his  own  agents, 
Messrs.  Sharpe  &  Co.,  of  which  the  substance  was  meant  to  be  commu- 
nicated to  Messrs.  Linklater,  or  the  chief  clerk  of  the  Master  of  the 
Rolls  (Lord  Romilly),  in  whose  court  the  suits  were  depending,  as  com- 
munications to  the  vendors  and  the  court. 

[His  Lordship  then  went  in  detail  through  the  voluminous  evidence, 
documentary  and  oral,  bearing  ui)on  the  question  of  fiautl,  and  came  to 
the  conclusion  that  there  had  been  no  misrepresentation  or  suppression 
of  any  material  fact  by  which  the  court  could  have  been  misled.  As  to 
Dr.  Fuller's  letter  of  the  4th  of  July,  his  Lordship  found  that  it  was 
actually,  during  the  course  of  the  treaty,  i)roduced  to  the  vendors  and 
communicated  by  Brown  to  the  chief  clerk.  As  to  the  Scotch  and 
other  insurances,  his  Lordship,  after  referring  to  the  evidence,  pro- 
ceeded as  follows  :] 

Mr.  Coaks'  letters  received  by  Mr.  Brown  on  the  21st  of  July  seem 
to  me,  under  these  circumstances,  conclusive  as  to  the  good  faith  of 
the  purchasers,  with  respect  (at  all  events)  to  the  insurances  which  they 
have  been  charged  with  willfully  concealing.  So  far  from  "  keeping 
them  back "  (if  they  had  previously  done  so  with  any  dishonest  pur- 
pose, the  motive  for  not  disclosing  them  then  would  have  been  stronger 
still),  they  urged  their  existence  as  a  reason  why  the  contract  should  be 
•confirmed.  "I  do  not,"  said  Mr.  Coaks  in  the  first  letter,  "want  to 
give  unnecessary  trouble  ;  but  as  the  purchasers  have  already  acted 
upon  this  contract  by  effecting  insurances,  on  very  high  terms,  of  course, 
I  must  now,  as  the  legal  adviser  of  the  purchasers,  see  that  there  is  no 
omission  of  any  formality  necessary  to  perfect  the  contract."  In  the 
second  letter :  "  Confessedly,  if  there  had  not  been  this  omission,  the 
matter  was  settled,  and  the  deposit  paid,  and  we  have,  unfortunately, 
acted  upon  this  by  actually  covering  our  risk,  so  far  as  we  could,  by 
taking  up  the  clerical  and  medical  policy,  and  some  others,  which,  of 
course,  we  should  not  have  done  had  we  not  considered  the  contract 
complete." 

If  Mr.  Blown  did  not  put  these  letters  into  the  hands  of  the  chief  clerk 
or  of  Lord  Romilly  that  was  no  fault  of  the  appellants.  He  was  asked 
whether  he  discussed  their  contents  (as  to  insurances)  with  the  chief 
clerk.     His  answer  was  :    "  As  I  have  already  said,  whether  it  was  when 
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we  first  found  out  about  the  mistake,  or  whether  it  was  on  that  morning, 
we  discussed  generally  the  question  of  their  having  now  obtained  insur- 
ances, and  whether  it  would  not  be  desirable  perhaps  to  put  the  life  in- 
terest up  to  auction  again."  Q.  "After  discussing  it,  what  was  the 
•conclusion  come  to  with  reference  to  that?"  A.  "That  it  would  be 
no  good  doing  so,  as  the  policies  did  not  belong  to  us.  In  the  mean- 
time, of  course,  we  were  standing  the  risk  of  the  life  and  might  lose  the 
^40,000."  The  terms  of  insurance  were  not,  indeed,  mentioned  in 
those  letters,  except  as  being  "very  high."  If  Mr.  Brown's  recollection 
of  what  he  knew  on  the  17th  of  July  is  to  be  trusted,  he  was  not  ignor- 
ant of  them,  for  he  knew  the  terms  of  the  Pelican  ofiice,  and  that  they 
had  "  followed  the  Scotch  offices."  He  asked  no  question  on  that  sub- 
ject ;  if  he  had  done  so  it  would  then  have  been  for  Mr.  Coaks  to  ex- 
ercise his  discretion  as  to  answering  or  not. 

There  are  two  passages  in  the  judgment  of  the  Court  of  Appeal  on 
which  I  think  it  right  to  make  some  remark,  as  they  may  seem  to  affect 
questions  of  principle.  At  pages  453,  454  of  27  Ch.  D.,  it  is  said  that 
"  a  person  desirous  of  buying  property  which  is  being  sold  under  the  di- 
rection of  the  court  must  either  abstain  from  laying  any  information  be- 
fore the  court  in  order  to  obtain  its  approval,  or  he  must  lay  before  it 
all  the  information  he  possesses,  and  which  it  is  material  that  the  court 
should  have  to  enable  it  to  form  a  judgment  on  the  subject  under  its 
consideration."  As  a  general  and  abstract  proposition  this  seems  to  me 
to  be  too  broadly  stated.  I  do  not  think  that,  because  information  on 
some  material  point  or  points  is  offered,  or  is  given  on  request,  by  a  pur- 
chaser from  the  court,  it  nmst  therefore  be  given  on  all  others,  as  to 
which  it  is  neither  offered  nor  requested,  and  concerning  which  there  is 
no  implied  representation,  positive  or  negative,  direct  or  indirect,  in 
what  is  actually  stated.  The  case  of  Brooke  v.  Lord  Mostyn,'  referred 
to  by  the  Court  of  Appeal,  was  unlike  the  present.  I  prefer  to  state  the 
doctrine  necessary  for  the  decision  of  this  case  in  the  terms  in  which  I 
have  endeavored  to  express  it  at  the  outset  of  this  opinion. 

The  other  passage  is  at  page  456  of  27  Ch.  D.,  where  the  court  inti- 
mate that,  even  if  Mr.  Brown  was  informed  of  the  Scotch  assurances, 
the  appellants  ought  to  be  held  responsible  for  any  failure  on  his  part 
to  communicate  that  information  to  the  Master  of  the  Rolls,  and  that  it 
•was  the  duty  of  Mr.  Bunyon  to  see  to  this,  "  and,  if  necessary,  to  sup- 
ply any  omission  in  that  respect  on  the  part  of  Mr.  Brown."  These  con- 
clusions ought  perhaps  to  be  taken  as  dependent  upon  the  context,  in 
which  it  is  said  that  Mr.  Bunyon  "  must  have  been  well  aware,  or  at 
least  had  very  good  reason  to  believe,  that  the  Master  of  the  Rolls  had 
no  information,  either  through  Mr.  Brown   or  from  any  other  source, 
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ujjon  the  subject  of  the  Scotch  insurances."  If  so,  I  think  it  enough  to 
sa;  Kvithout  going  further  into  the  question  whether  it  was  necessary 
for  the  judge  to  have  that  information),  that  I  am  unable  to  see  what 
there  was  to  make  Mr.  Bunyon  know,  or  have  any  reason  to  believe, 
that  Mr.  Brown  did  not,  in  this  resi)ect,  do  his  duty.  Unless  Mr. 
Brown's  evidence  is  disbelieved,  the  fact  of  some  such  insurances  hav- 
ing been  effected  was  not  only  known  to  him,  but  was  communicated  by 
him  to  the  chief  clerk  ;  and  I  should  think  it  reasonable  to  presume, 
from  the  evidence,  that  it  was  also  communicated  by  the  chief  clerk  to 
Lord  Romilly.  In  the  absence  of  any  improper  collusion  between  the 
purchasers  and  Mr.  Brown,  or  at  least  clear  notice  that  Mr.  Brown  was 
neglecting  his  duty,  I  am  of  opinion  that  the  purchasers  were  not  bound 
to  watch  or  suspect  the  solicitor  for  the  vendors,  or  to  interfere  between 
him  and  the  chief  clerk  or  the  judge,  for  the  purpose  of  seeing  that  all 
material  communications  made  to  him  were  brought  to  the  personal 
knowledge  of  the  judge.  No  charge  of  collusion  is  made  against  Mr. 
Brown,  and  if  in  any  respect  he  did  neglect  his  duty  (of  which  I  see  no 
proof),  I  cannot  discover  anything  to  fix  the  purchasers  with  notice  of 
that  neglect.  The  question  is  not  whether  the  court  did  what  was  best 
and  wisest  for  the  benefit  of  Sir  Robert  Harvey's  creditors,  but  whether 
the  purchasers  obtained  their  bargain  by  means  of  any  malpractice  or 
fraud.  They  had  a  right  to  get  the  best  bargain  they  could,  provided 
they  did  it  honestly,  without  the  use  of  any  improper  means,  or  failure 
in  any  duty  incumbent  on  them.  If  your  Lordships  had  been  called 
upon,  on  an  appeal  competently  brought,  to  review  Lord  Romilly's 
judgment  on  Mr.  Coaks'  application  for  leave  to  bid,  or  as  to  the  pro- 
priety of  confirming  the  contract  after  the  opinions  given  by  the  actu- 
aries on  the  22d  and  23d  of  July,  1872,  you  might  very  possibly  (in- 
deed, I  think,  probably)  have  differed  from  that  learned  judge ;  but  you 
cannot  find  the  purchasers  guilty  of  fraud  because  you  may  think  there 
was  too  great  facility  in  giving  its  sanction  to  the  purchase  on  the  part 
of  the  court. 

My  conclusion  is  that  the  judgment  of  the  Court  of  Appeal,  on  the 
facts  of  this  case,  cannot  be  sustained. 

Upon  the  other  point  I  agree  with  Fry,  J.  The  leave  to  bid  put  an 
end  to  Mr.  Coaks'  disability  to  purchase,  on  account  of  his  mere  posi- 
tion as  solicitor  on  the  record  for  the  executor,  or  as  interested  in  the 
plaintiff  Lacey's  costs  of  the  suit.  It  was  contended  that,  when  the  auc- 
tion failed,  the  leave  to  bid  came  to  an  end,  and  the  disability  returned. 
I  do  not  think  so.  The  whole  treaty  was  with  the  court,  and  grew  out 
of  the  leave  to  bid.  I  see  no  ground  for  thinking  that,  by  their  subse- 
quent correspondence  with  Messrs.  Linklater  &  Co.,  Mr.  Coaks  or  Mr. 
Bunyon  violated  the  conditions  on  which  the  leave   to   bid  had  been 
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given,  or  that  the  sale  was  not  conducted  independently  of  the  purchas- 
ers by  I-inklater  &  Co.  As  to  the  other  purchasers,  your  Lordships 
have  not  to  decide  any  question  between  Messrs.  Bailey  &  Watson,  and 
the  bankrupt  estate,  for  which  one  of  them  was  a  trustee,  and  the  other 
a  member  of  the  committee  of  inspection.  Toward  Sir  Robert  Har- 
vey's estate  neither  of  them  stood  in  any  such  relation  as  to  render 
them  incapable  of  purchasing  (without  leave)  part  of  that  estate,  when 
sold  under  the  direction  of  the  court,  and  no  particular  conduct  on  the 
part  of  either  of  them  is  alleged  which  can  make  the  sale,  as  against 
them,  impeachable. 

I  think  that  the  order  appealed  from  ought  to  be  reversed,  and  that 
of  Fry,  J.,  dismissing  the  action  with  costs,  restored. 

As  to  costs  there  are  some  things  in  this  case  which  might  have  made 
me  hesitate,  if  the  action  had  been  brought  when  the  purchase  was  re- 
cent, and  before  what  was  then  an  uncertain  had  turned  out  a  profitable 
speculation.  But,  as  it  was  not  brought  until  after  a  delay  of  more  than 
eight  years,  and  after  the  risk  had  been  decided  in  the  purchasers' 
favor,  I  think  the  costs  ought  to  follow  the  event ;  that  is,  that  the  re- 
spondents (other  than  the  respondents  Grant  and  Hill)  should  pay  the 
costs  here  and  also  in  the  Court  of  Appeal.  The  substitution  of  cred- 
itors who  knew  nothing  about  the  facts  for  those  creditors  by  whom 
the  sale  had  been  conducted,  and  who,  knowing  all  the  facts  did  not 
complain,  is  certainly  no  reason  why  the  respondents  should  be  exoner- 
ated from  costs. 

Order  appealed  from  reversed.  Order  of  Fry,  J.,  restored.  The 
respondents  other  than  the  respondents  Grant  and  Hill  to  pay  the  ap- 
pellants' costs  in  the  court  below  and  the  costs  of  this  appeal.  Cause 
remitted  to  the  Chancery  Division.' 


NEILL,  Appellant,  v.  SHAMBURG  et  al. 

In  the  Supreme  Court  of  Pennsylvania,  November  6,   1893. 
\^Reported  in  158  Pennsylvania  State  Reports  263.] 

Argued  Oct.  19,  1893.  Appeal,  No.  99,  Oct.  T.,  1893,  by  plaintiff, 
Elizabeth  P.  Neill,  from  decree  of  C.  P.  Forest  Co.,  May  T.,  1893, 
No.  1,  dismissing  bill  in  equity  against  B.  F.  and  H.  W.  Shamburg,  ad- 
ministrators of  G.  Shamburg,  deceased.  Before  Williams,  McCollum, 
Mitchell,  Dean  and  Thompson,  JJ. 

Bill  for  reconveyance  of  oil  lease.     Before  Noyes,  P.  J. 

'  The  opinions  of  Lords  Blackburn  and  Fitzgerald  have  been  omitted. — Ed. 
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j^\0^f  The  case  was  referred  to  J.  H.  Donly,  Esq.,  as  Master,  who  reported 

,        *  *>    .  as  follows :  ' 

-^'"^    *'^y      -.  "I.  On  June  ir,  1877,  John  Wilson  and  Jane  Neill,  owners  of  the 

'  '•»**^       fee,  demised  and  let  to  G.    Shaniburg,    defendants'  intestate,   for  oil 

^wV*     ^  mining  purposes,  and  in  consideration  of  reserved  royalties,  fifty  acres 

C>*  •  '^     -        of  land,  *  more  or  less,'  being  the  western   part   of  lots  10,  11  and  12 
of  the  Manross  farm  in   Harmony  township.  Forest   County,  Pa.,  the 
I    "       n       term  being  twenty  years  from  date  of  the  lease.     On  this  lease  said  G. 
Cii^»*vlV'VA*'*^  '     Shamburg  drilled  oil  wells,  numbered  respectively  5,  6   and  7.      The 
l^^^j,    vu-0<9rf,-     latter,  No.  7,  was  a  good  producing  oil  well,  which  produced,  at  one 
t^^.,44  rifiJUi^^^'f  time,  fifty  or  sixty  barrels  per  day. 
,s   ^^^  ^4)>-#/        "2-  On  March  25,  1878,  the  said  owners  of  the  fee  demised  and  let 
,    ^(ij        to  said  G.  Shamburg  for  the  like  term  and  purposes,  and  in  consider- 
ation of  reserved  royalties,  the  remaining  parts  of  said  lots  10,  ir  and 
12  (not  covered  by  the  lease  referred   to  in   the  ist  finding),  and  the 
whole  of  lot  No.  9,  which  lies  immediately  south  of,  and  contiguous  to, 
lot  No.  10.     Also  lot  No.  8,  which  lies  immediately  east  of,  and  con- 
tiguous to,  said  lots  9  and   10.      The  whole  containing  two  hundred 
acres,  more  or  less,  of  the  Manross  farm,  aforesaid. 

"3.  On  April  18,  1878,  said  G.  Shamburg  assigned  and  conveyed  to 
Elizabeth  P.  Neill,  the  plaintiff,  the  undivided  one-half  of  the  leasehold 
of  two  hundred  acres  covered  by  the  2d  finding. 

"4.  On  July  29,  1879,  said  Elizabeth  P.  Neill  sold  and  conveyed 
back  to  G.  Shamburg  the  undivided  half  referred  to  in  3d  finding.  The 
consideration  being  $550,  paid  to  her  by  said  Shamburg,  'and  one 
hundred  dollars  additional  (to  be  paid)  when  a  well  is  found  on  said 
lease  producing  6  bbls.  per  day  for  any  thirty  days  during  the  first  six 
months  after  it  is  finished.' 

"  5.  During  the  plaintiff's  ownership  of  the  undivided  one-half  re- 
ferred to  in  3d  finding,  said  G.  Shamburg  instructed  his  employees,  or 
some  of  them,  not  to  let  anybody  know  anything  about  his  business ; 
so  that  it  was  impossible  for  J.  A.  Neill,  plaintiff's  husband,  who  was 
acting  for  her,  to  obtain  accurate  information  as  to  the  production  of 
the  wells  on  the  fifty-acre  lease  referred  to  in  ist  finding,  except  froni 
said  G.  Shamburg  in  person.  The  oil  from  this  lease  was  run  into  re- 
ceiving tanks  outside  the  Manross  farm,  and  blended  with  other  oil  of 
G.  Shamburg  before  being  run  into  the  public  (or  quasi  public)  pipe 
lines. 

"  6.  A  leasehold  of  '  two  hundred  acres  of  the  Manross  farm,  in  the 
locality  of  well  No.  7  '  (referred  to  in  ist  finding),  subject  to  the  royal- 
ties reserved  in  the  leases  referred  to  in  ist  and  2d  findings,  was  worth 
in  July,  1879,  about  $20,000. 

'  The  Master's  conclusions  of  law  have  been  omitted. — Ed. 
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"  7.  The  value  of  the  leasehold  described  in  the  second  finding,  or 
of  plaintiff's  undivided  one-half  thereof,  referred  to  in  the  third  finding, 
nowhere  appears  in  the  evidence.  Said  leasehold,  so  far  as  shown  by 
the  evidence,  was,  on  July  29,  1879,  undeveloped.  The  value  ascer 
tained  in  the  sixth  finding  was  of  '  two  hundred  acres  in  the  locality  of 
well  No.  7,'  which  was  on  the  fifty-acre  piece,  in  which  plaintiff  had  no 
interest.  And  the  evidence  of  value  was  based  upon  the  actual  pro- 
duction of  well  No.  7  and  other  wells. 

Exceptions  to  tlie  Master's  report  were  overruled,  and  a  decree  en- 
tered dismissing  the  bill.     Plaintiff  appealed. 

Errors  assigned  were  dismissal  of  exceptions,  and  dismissing  bill, 
quoting  the  substance  only  of  the  exceptions. 

Samuel  T.  Neill,  T.  F.  Ridley^  with  him,  for  appellant. 

Julius  Byles,  Samuel  D.  Irwin  and  Eugene  Alackey  with  him,  for 
appellee. 

Opinion  by  Mr.  Justice  Mitchell,  November  6,  1893  : 

There  are  two  main  .questions  of  fact  upon  which  the  plaintiff's  claim 
to  relief  must  ultimately  rest :  first,  serious  inadequacy  of  price,  and, 
secondly,  fraudjj^  actual  pj^construc^  If  either  of  these  grounds  fail, 
the  case  must  fall.' 

There  was  n^  ]^roof  of  actual  fraud.  No  express  misrepresentations 
were_shownj  all  that  there  was  on  the  subject  being  the  clause  in  the 
assignment  of  the  lease  stipulating  a  "  further  consideration  of  one  hun- 
dred dollars  when  a  well  is  found  on  said  lease  producing  six  barrels 
per  day,"  etc.  The  Master  construed  this  as  "  a  practical  representa- 
tion that  no  such  well  had  then  been  found."  In  view  of  the  fact  that 
this  is  writing  into  a  paper  in  which  the  plaintiff  is  the  grantor,  and 
which  the  grantee  has  not  signed,  a  representation  by  the  latter  which 
is  not  to  be  found  in  the  words  used,  this  construction  might  be  difticult 
to  maintain,  but,  as  it  is  in  favor  of  the  appellant,  we  need  not  consider 
it  further.  Even  conceding  that  the  representation  was  thus  made,  the 
Master  finds  that  it  has  not  been  shown  to  be  untrue. 

It  is  further  claimed  that  Shamburg,  intentionally  and  in  bad  faith, 
concealed  from  the  plaintiff  facts  relating  to  the  production  of  oil  on 
the  fifty-acre  lease,  which  she  was  entitled  to  know.  It  was  certainly 
sEown  that  Shamburg  had  directed  his  employees  not  to  give  informa- 
t"Ton  on  this  subject,  but  to  refer  parties  to  him.  The  plaintiff  had  no 
interest  in  the  fifty-acre  lease,  but  we  may  concede  that  when  she  was 
about  to  sell  her  part  of  the  other  lease  to  her  covenant  she  became 
entitled  to  know  such  facts  with  regard  to  the  production  of  the  former 
as  would  bear  upon  the  value  of  the  latter.     But  unless  there  is  some 

'  Only  so  much  of  the  opinion  is  given  as  relates  to  the  question  of  actual 
fraud. — Ed. 


306  NEILL    ».   SIIAMBURQ.  [CHAP.  11. 

exceptional  circumstance  to  i)ut  on  hiui  the  duty  to  speak,  it  is  the 
right  of  every  man  to  keep  his  business  to  himself.  Possibly  Shamburg 
was  unduly  suspicious  on  this  point,  but  the  nature  and  position  of  his 
business  suggested  caution.  Fogle  testifies  that  Shamburg  was  the 
only  person  operating  in  that  neighborhood,  and  James  says  that  Sham- 
burg told  him  he  had  spent  near  one  hundred  and  fifty  thousand  dollars 
in  developing  that  territory,  "  and  now  all  these  fellows  are  anxious  to 
pry  into  my  business."  We  do  not  find  in  the  acts  of  Shamburg, 
under  the  circumstances,  anything  more  than  a  positive  intention  and 
effort  to  reap  the  benefit  of  his  enterprise  by  keeping  the  knowledge 
of  its  results  to  himself,  and  we  agree  with  the  Master  that  this  "  falls 
far  short  of  establishing  fraud." 
Decree  affirmed. 


Hx,^^  .Hi-Mi-.  •-»  •  ••k/evu:^:£v^^ 


Chapter  II. — Fraud,  Misrepresentation,  Concealment 

(continued). 

Section  III. — Reliance  on  Defendant' s  Misconduct. 
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STOVER'S  ADMINISTRATORS  v.  WOOD  and  Others.        yJ^     /-fc-V 
In   the   Court   of   Chancery   of   New   Jersey,  October   Term,  / 

\Reported  in  26  New  Jersey  Equity  Reports  417  ]  '  i 

On  final  hearing,  on  pleadings  and  proofs.  '^''^»  ^t/V^  , 

Mr.  J.  N.   Voorhees  and  Mr.  J.  T.  Bird  for  complainants.  'dLjZi^  -0.*./ 

Ji^r.  _/!  Wilson  and  Ji/r.   Vanatta^  Attorney  General,  for  defendants,    /  ,  •    V 

W.  J.  Wood  and  Freeman  Wood.  '  fCvWfvw^'J 

The  Chancellor.     This   siiit  was  originally  brought  by  Henry  S.    ^  ^    iA>--^\>0 
Stover,  now  deceased,  against  William  J.  Wood  and  Freeman  Wood    'O  &rin<4k. 
and  Salome  M.  Long,  to  set  aside  the  cancellation  of  two  mortgages,  /  •    ->  ^jy^ 

held  by  Stover,  on  certam  real  property  in  Hunterdon  County,  known  ^ 

as  the  Long  Farm  and  Forge  Mills.     Those  mortgages  were  delivered    rp-*v^  L€\^ 
over  to  the  Woods,  in  carrying  out  an  agreement  between  Freeman    '-T..»y     """^^  " 
Wood,  and  the  widow  and  heirs  at  law  of  James  M.  Long,  deceased,   '      \  v->'^v»-^ 
for   the   sale   of  the   property  to  him.      The  deed  for  the  property  was 
delivered  on  the  2d  of  October,  1867,  and   the    mortgages,  with    the  /\/t> Kce  - 'V4v 
bonds  they  were  made  to  secure,  were  delivered  up  to  be  cancelled  by  ,  j. 

Henry  W.   Long,  one  of  the  above-mentioned  heirs  at  law,   to  whom        **  i 

tjiey  had  been  intrusted  for  the  purpose  by  Henry  S.  Stover,  who  was  KS^SAS-  *'^. 
his  maternal  grandfather.  There  was  then  due  upQn  them  the  sum  of  Q^luJ?^  UjMa 
$10^673.95,  for  principal  and  interest.  The  agreement  was  made  on  -^  fia^ Clvm-^V  ' 
the  19th  of  August,  1867,  and  provided  for  the  sale  of  the  Long  prop-  fjajb^^^sdi  L 
erty  to  Freeman  Wood,  for  the  consideration  of  $24,000,  of  which  -  ^  i^ijw 
$5j00o  were  to  be  paid  in  cash,  and  the  balance  by  the  conveyance  of  ,^  iK       ' 

a   dwelling-house  and  lot   of  land   in  Brooklyn,  valued  at  $10,000,  but   ^^'^•-J^    '■^Jl"** 
incumbered  for   $4500,   subject  to  which   incumbrance  it  was..to  jbe 'j^*^'**^  |  F^ 
coriveyed ;    and    by   the   transfer    of   eleven   first    mortgage    bonds    of  W**i6<.^jp  VM~ 
the  Brooklyn  &   Carnarsie,  or  Newburgh   &    P'latbush   Railroad   Com-  "^UI^  vv^iiA>-V  - 
pany,  of  the  par  value  of  $1,000  each,  bearing  interest  at  the  rate  ol  vJXaj>^<  l-^ 
sev^rTpef  cent,  per  annum,  and  $2,500  of  the  stock  of  that  company.  v^o«i*^   int»-vA.ft 
The  conveyance  of  the  Long  Farm  was  to  be  free  of  all  incumbrance.  Y**-^^  Wt**^^t 
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f    Q       In  carrying  out  the  agreement,  $2,500  of  the  money  agreed  to  be  paid 

u^*y*^,  '     in  cash  were  secured  by  mortgage  on  the  Long  property.     At  the  filing 

^'^-^^-^-''^y^'*/       of  the  bill  that  mortgage  was  held  by  the  widow  of  James  M.  Long, 

VT/Ou/1''  deceased,  and  she,  for  that  reason,  was  made  a  party  defendant  to  the 

l>rif-f.^€'   ■'        suit.     Henry  S.  Stover,  by  his  bill,  alleged  that  he  was  induced  to  part 

^V^/-»''  (  with  his  mortgages  by  the  fraudulent  representations  of  Freeman  Wood, 

J  ^t>^y^  ■  in  regaid  to  the  character  and  value  of  the  railroad  bonds  above  men- 

*  C  7c-  tioned,  which  he,  in  consequence  thereof,  agreed  to  receive,  and  did  in 

fact  receive,  in  exchange   for  his  mortgages.     The  proof  sustains  the 

allegation.'     In  short,  the  evidence  shows  thatj_atjhe  time  when  Wood 

made   the  representations  on   which  the  complainant  was  induced  to 

part  with  his  bonds  and  mortgages  on  the  Long  property,  in  exchange 

for  the  railroad  bonds,  the  latter  were  worthless,  and  Wood  was  fully 

aware  of  the  fact.     It  also  shows  that  Henry  S.  Stover  would  not  have 

_^  consented  to  exchange  his  mortgages  for  the  bonds,  if  he  had  not  been 

<  Ti^/X    /\  satisfied  that  the  latter  were  a  good  interest  paying  investment  ;  that  he 

^^^  (/**        sent  Jacob  to  Wood  to  ascertain  the  character  and  value  of  the  bonds  ; 

^/T"   ^<^*  and  that  Wood,  knowing  that  the  agreement  would  not  be  carried  out 

t^^'^'^  ^ff^^  ,      unless  Henry  S.  Stover  would  exchange  his  mortgages  for  the  bonds, 

fV«*       ^ \I^    ^"^  knowing,  also,  that  Jacob  Stover,  who  had  heard  unfavorable  reports 

Cj*^    'v^  Y        i"  regard  to  the  bonds,  had  come  to  him  for  information  on  the  subject, 

Ifr^    ^     •    made  representations  in  regard  to  them  which  he  knew  to  be  false,  and 

v|C|'**V»*  vvhich  induced  Henry  S.  Stover  to  consent  to  exchange  his  mortgages 

^..v^^jL''^  for  the  bonds.     Nor  can  the  consequences  of  these  represent3,t,iQn5.^ 

T-     -^     'avoided,  by  proof  that  Freeman  Wood  told  Jacob  Stover  that  he  niyst 


"^t 


satisfy  himself  elsewhere  in  regard  to  the  bonds, 


m     „_    ^ 

,  bl^*  r,.^V^^  between  the  parties  to  this  suit,  the  incumbrance  of  the  complain- 

'^  $i.5'''v*i2>^^^nt's  mortgages  upon  the  Long  property  should  be  re-established,  and 
I  it  will  be  done  accordingly.' 

^Q    SMITH  V.  LAND  AND  HOUSE  PROPERTY  CORPORATION. 
^VJO    jr"^  ■^^  "^"^  Court  of  Appeal,  October  27,  1884. 

►      J^  t        ^Jt/^  [Reported  in  Law  Reports,  28  Chancery  Division  7.] 

A^-v.*j^.v^  .      Th^  plaintiffs  as  mortgagees,  with  a  power  of  sale,  advertised  for  sale 

fc-fc.  by  auction  on  the  4th  of  August,  1882,  at  the  Auction  Mart,  London,"^ 

4|^.  ^(•'•|v<p\s4Q  l^reehold  hotel  at  Walton-on-the-Naze,  which  in  the  title  page  of  the 

u*  ^ ''Bii/*'^*"^^       '  The  discussion  of  the  evidence  has  been  omitted. — Ed. 

I       ^  '  Torrey  v.    Buck,   i   Green's  Ch.   R.   366;   Sprye  z/.  Reynell,  i  D.  M.«&G. 

ir^  ^^^     660. 

^^j^^      \^^ji  "         ^  A  portion  of  the  opinion  has  been  omitted. — Ed. 
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particulars  was  described  as  "  now  held  by  a  very  desirable  tenant,  Mr.  •^HT       *^, 
Frederick  Fleck,  for  an  unexpired  term  of  twenty-eight  years,  at  a  ri^nt  ^*|^^^  I  ^t>"CO 
of  ^400  per  annum."     In  the  body  of  the  particulars  it  was  stated  that    f  ^r>  4,    i  < 
"  the  whole  property  is  let  to   Mr.    Frederick   Fleck   (a  most  desirable    ^  ^^     f 
tenant),   at  a  rental  of  ^^400  per  annum  (clear  of  rates,  taxes,  insur-'     /^       ' 
ance,  etc.),  for  an  unexpired  term  of  27^  years,  thus  offering  a  first-class  C^tu'^i     r^ 
investment."  ilu^jj}^ 

The  directors  of  tlie  Land  and  House   Property  Corporation  having^  ^t^      0L 

become  aware  that  the  property  was  being  offered  for  sale,  sent  down  llT^XW-^t >*i*n/i 
their  secretary  to  visit  it  and  report  to  the  next  committee.  :.  J^  ^^    ^    J 

The  secretary,  Mr.  McLewin,  reported  as  follovys  :     "On  Saturday  I '"'^     ^'*^^ 
visited  WaUon-on-the-Naze,   with   the  view  of  inspecting  the  Marine  l^  tV^s-f  ^ 
Hotel.     The  hotel  has  been  built  over  forty  years,  and  up  to  a  recent  O^ytHM^d^  Lvv 
period    enjoyed    a    high    reputation    as    a    respectable    and    thriving  . 

hotel.     Mr.  Fleck,  the  landlord,  from  the  amount  of  business  he  is  now  ^^^^^, 
doing,  can  scarcely  pay  the   amount  of  rent  with  rates  and  taxes.     It  3\jdJ0  fT*^ 
seems  to  Be  a  mystery  in  the  town   itself  how  Mr.  Fleck,  with  his  eyes    ^j     /        Ji 
0£en,  could  have   been  induced  to  take  the  hotel  at  the  present  rental.       jT   f'       li^ 
The  only  thing  that  I  see  that  can   be  done  with  the  hotel  to  make  it    .^^b  ^  t^*Mf_V 
pay  as  an  investment  would  be  to  make  the  small  theatre  into  a  kind  of     t^kft.       jfrv 
music  hall  and  to  convert  the  billiard  room  into  a  kind  of  casino.     The  |  «. 

town  itself  seems  to  be  in  the  very  last  stage  of  decay  from  beginning  Inf^/^i^A^  *T 
to  end.  The  old  pier,  wrecked  on  the  iSth  of  January,  1881,  has  never  ^vi-i^V-^r/y* 
been  replaced.     The  landslip  which  occurred  on   the  above  occasion  C^ 

has  never  been  made  good."  "^  7A''"*M^]^*J 

This  report  was  read  at  a  meeting  of  the  committee  on  the  ist  of  f^'^T »    i^"-^^ 
August,    1882,  at  which  Alderman    Knight,  afterward   Lord   Mayor  of  ^        ^^  ^ 
London,  was  in  the  chair.     The  committee  passed  a  resolution  instruct-  *  ^   ^ 

ing^jthe  secretary  to  bid  up  to  ^5,000.  T^e  secretary  attended  at  the  ^4bi#^fCitaJ^ 
auction,  but  did  not  bid,  and  the  property  was  bought  in,  the  reserved  |^^^  ^^  ^  J^ 
bidding  not   having  been  reached.     The   secretary  immediately  after-  ».      ^ 

ward  made  a  proposal  to  purchase  by  private  contract,  and  an  agree-  *^''  1^^  'i** 
ment  was  signed  on  the  same  day  for  purchase  at  ^^4, 700.  W^va^^VvvA^w^^ 

Fleck  in  September  went  into  liquidation.    The  purchasers  thereupon  fi^j^f.     jt^    ** 
refused  to  complete,  and  in  October  the  vendors  brought  this  action  for        ,V      t      ^ 
specific  peiforinance.     The  defendants  by  their   statement  of  defense  ('^"^^ 

alleged  {infer  alia)  that  Fleck  was  not  a  desirable  tenant  as  stated  in  (y  ^  ^-*^  •»-*  "^ 
the  particulars,  but  was  quite  unable  to  pay  the  rent  of  ;!^4oo  a  year.  'VA-fv/'*  tJM  \ 
That  such  rent  was  in  arrear  at  the  time  of  the  sale.     That  Fleck  was   #       Jtt  ca/^ 

oriiivestigating  the  title,  and  cancellation  of  the  contract,  or,  in   the     ^'■*«*   C? '  v  • 
alternative,  compensation  for  misdescription. 
89 


insolvent  and   shortly  afterward   filed  his  petition  for  liquidation.     The    \^£^  ^     |^v^ 
defendants  by  counter-claim  claimed  a  return   of  the  deposit,  expenses 
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The  misrepresentation  on  wliich  the  case  turned  was  as  to  Fleck's 
character  as  a  tenant.  As  to  this  the  evidence  was  as  follows  :  Fleck 
had  been  tenant  from  1880,  and  there  was  no  evidence  as  to  the  pay- 
ment of  his  rent  prior  to  January,  1882,  when  the  plaintiffs  gave  him 
notice  to  pay  rent  to  them.  A  (juarler's  rent  became  due  at  Lady  Day, 
and  it  not  having  been  paid  the  plaintiffs  on  the  ist  of  May  threatened 
a  distress.  Fleck  then  wrote  to  ask  for  time.  The  plaintiffs  replied 
that  the  rent  could  not  be  allowed  to  remain  over  Whitsuntide,  and  on 
the  6th  of  May  Fleck  paid  ^30  on  account.  On  the  i3ih  of  June  he 
paid  ^40  more  on  account,  and  the  balance  of  ^30  was  paid  some 
time  before  August,  but  on  what  day  did  not  appear.  At  the  time  when 
the  sale  took  place  the  midsummer  rent  had  been  applied  for,  but  no 
part  of  it  had  been  paid.  Fleck's  references  when  he  had  been  ac- 
cepted as  a  tenant  were  shown  to  have  been  very  good,  and  it  was  de- 
posed to  that  he  was  an  able  manager  of  an  hotel.  'Hie^  description  of 
Fleck  as  a  desirable  tenant  was  inserted  by  the  auctioneer,  who  had 
been  at  the  place  and  seen  Fleck.  He  said  that  he  considered  him  a 
very  proper  person  to  be  landlord  of  such  an  hotel ;  that  he  seemed  to 
be  in  a  flourishing  condition,  and  that  there  were  no  signs  of  insolvency 
about  him  or  his  hotel.  The  auctioneer  had  prepared  the  particulars 
and  inserted  this  description  without  any  instructions  on  the  subject. 

As  regards  the  question  whether  the  contract  had  been  entered  into 
in  reliance  on  the  statement  as  to  Fleck's  being  a  most  desirable  tenant, 
Alderman  Knight  was  orally  examined  before  Mr.  Justice  Denman,.who 
tried  the  action.  He  deposed  that  at  the  meeting  when  the  secretary 
•was  directed  to  bid,  the  directors  had  no  information  about  Fleck's 
position  except  what  was  given  in  the  particulars  of  sale,  which  were 
before  them  and  were  particularly  referred  to,  especially  on  the  point  of 
the  "desirable  tenant."  He  was  asked,  was  there  anything  which 
particularly  directed  your  attention  to  that  ?  A.  Yes,  certainly ;  that 
was  the  main  security  offered  to  us ;  it  was  the  most  important  point 
of  the  whole  particulars.  Q.  Will  you  explain  that  a  little  further? 
Having  regard  to  the  secretary's  report,  did  it  have  much  bearing  on 
your  mind  ?  A.  Most  assuredly.  The  secretary's  report  as  regards 
the  condition  of  Walton-on-the-Naze  was  of  so  unsatisfactory  a  charac- 
ter that  had  it  not  been  for  the  assurance  that  we  had  "  a  desirable  ten- 
ant," and  "a  most  desirable  tenant,"  I  would  not  have  purchased  the 
property  at  all.  Q.  Can  you  say  whether  that  was  the  view  of  the 
other  gentlemen  who  were  present  at  the  board  ?  A.  As  far  as  I  can 
say  that  was  the  unanimous  opinion  of  the  whole  board.  .  ,  .  .  Q. 
Did  you  at  the  time  know  that  Fleck  was  on  the  eve  or  insolvency? 
A.  At  that  time  we  knew  nothing  but  that  Fleck  was  described  as  "a 
most  desirable  tenant."     Q.   And  you   trusted  to  that  statement  ?     A. 
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Assuredly.  Had  we  had  a  hint  that  he  was  at  all  insolvent,  or  that  there 
was  any  difficulty  in  paying  his  rent,  I  should  not  have  bought  the  prop- 
erty on  account  of  the  report  of  the  bad  surroundings. 

There  was  some  reference  in  the  evidence  to  a  conversation  alleged 
to  have  taken  place  at  the  sale  between  the  auctioneer  and  McLewin, 
from  which  it  was  to  be  inferred  that  the  latter  understood  Fleck  not  to 
be  in  solvent  circumstances,  but  whether  there  was  in  fact  any  conver- 
sation justifying  that  inference  did  not  appear.  The  point  is  mentioned 
as  the  question  whether  McLewin's  knowledge  on  that  subject  would 
have  been  material,  is  dealt  with  in  the  judgments. 

Mr.  Justice  Denman,  sitting  for  Mr.  Justice  North,  held  that  there 
was  a  material  misrepresentation,  and  that  the  contract  had  been  en- 
tered into  on  the  faith  of  it.  His  Lordship,  therefore,  dismissed  the 
vendors'  action  and  rescinded  the  contract.  The  vendors  appealed, 
and  the  appt'al  was  heard  on  the  27th  of  October,  1884. 

JV.   W.  Karslake,  Q.C.,  and  Asquiih  for  the  appeal. 

Davey,  Q.C.,  and  VV.  A.  Raikes,  contra^  were  not  called  upon. 

Baggallay,  L.J.  On  the  4th  of  May,  1882,  the  plaintiffs  entered 
into  a  contract  with  the  defendants  for  the  sale  to  them  of  certain  prop- 
erty described  in  the  particulars  of  sale.  The  property  had  been  offered 
for  sale  by  auction,  but  no  sale  was  effected,  and  immediately  afterward 
this  contract  was  entered  into.  The  purchasers  declined  to  complete, 
saying  that  they  had  been  induced  by  misrepresentation  to  enter  into  the 
contract.  Early  in  October,  1882,  this  action  was  commenced  by  the 
vendors  for  specific  performance.  It  was  met  by  a  statement  of  defense, 
accompanied  by  a  counter-claim  for  rescission  of  the  contract  or  com- 
pensation. The  foundation  of  the  counter-claim  is  that  the  property 
was  first  described  in  the  particulars  as  held  by  Fleck,  "  a  very  desir- 
able tenant,"  and  then  again  as  "let  to  Mr.  F.  Fleck  (a  most  desirable 
tenant),  at  a  rental  of  ;^4oo  per  annum  for  an  unexpired  term  of  twenty- 
seven  and  a  half  years,  thus  offering  a  first-class  investment."  It  is 
alleged  that  this  was  a  false  representation,  for  that  it  was  not  true  that 
Fleck  was  a  "very  desirable"  or  a  "most  desirable"  tenant.  The 
vendors  entered  into  receipt  of  the  rents  in  January,  1882.  We  have 
no  evidence  as  to  the  receipt  of  rent  which  accrued  before  Lady  Day, 
1882,  but  as  to  the  quarter's  rent  which  accrued  on  that  day  it  is  in 
evidence  that  it  was  not  paid  at  once  ;  that  a  distress  was  threatened, 
but  not  put  in,  and  that  the  tenant  paid  ^30  on  the  6th  of  May,  ^40 
on  the  13th  of  June,  and  the  balance  of  ^30  some  time  before  August, 
but  at  what  precise  time  it  does  not  appear.  At  the  date  of  the  auction, 
on  the  4th  of  August,  the  midsummer  rent  had  been  applied  for,  but  no 
part  of  it  had  been  paid.  Under  this  state  of  things  the  representation 
in  question  was  made.     It  is  said  that  these  are  words  of  course  put  in 
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by  the  auctioneer,  but  I  hold  it  to  be  the  duty  of  a  vendor  to  see  that 
tlie  pioperty  is  not  untruly  described,  and  I  cannot  hold  him  to  be  ex- 
cuseil  because  a  description  which  the  property  will  not  bear  has  been 
inserted  by  the  auctioneer  without  his  instructions.  Nor  can  the  auc- 
tioneer excuse  himself  for  inserting  a  false  representation  by  saying  that 
he  did  not  know  it  to  be  untrue.  I  think  that  Mr.  Justice  Denman 
came  to  a  correct  conclusion  as  to  there  having  been  a  material  nns- 
representation,  for  the  vendors  must  have  known  perfectly  well  that  the 
tenant  did  not  pay  his  rent  properly,  and  they  therefore  were  not  justi- 
fied in  describing  him  as  a  very  desirable  tenant. 

We  have  then  to  consider  whether  the  representation  materially  in- 
fluenced the  defendants  in  coming  to  a  conclusion  to  bid  for  the  prop- 
erty. The  evidence  on  this  head  is  all  one  way.  [His  Lordship  read 
the  passages  from  the  evidence  of  Alderman  Knight  which  are  given 
above.]  This  evidence  is  uncontradicted.  It  is  true  that  in  a  case  of 
this  kind  it  would  be  very  difficult  to  find  any  person  who  could  contra- 
dict the  evidence,  and  reliance  was  jjlaced  on  the  secretary's  report. 
[His  Lordship  read  the  report.]  I  think  that  the  expressions  in  this 
report  as  to  Fleck  from  the  amount  of  business  he  was  doing  being 
hardly  able  to  pay  the  rent,  only  meant  to  say  that  according  to  the 
amount  of  business  at  present  going  on  it  was  difficult  to  see  how  Fleck 
could  pay  his  rent  and  taxes  out  of  the  profits,  and  that  these  expres- 
sions do  not  at  all  tend  to  show  that  he  was  not  a  desirable  tenant,  for 
he  might  have  means  which  would  enable  him  to  go  on  paying  the  rent 
till  the  business  improved.  Then  Alderman  Knight  states  most  posi- 
tively that,  having  regard  to  the  surroundings,  he  should  not  have  pur- 
chased but  for  the  representation  that  Fleck  was  a  very  desirable  ten- 
ant. It  must  then,  in  my  opinion,  be  considered  that  the  representation 
was  relied  on.  Now,  a  man  who  paid  his  rent  so  irregularly  could  not 
properly  be  represented  as  a  desirable  tenant.  After  the  report  had 
been  considered  by  the  directors,  the  secretary  was  authorized  to  attend 
at  the  auction  and  bid  up  to  ;:^5,ooo.  The  secretary,  no  doubt,  saw 
that  the  biddings  were  going  in  such  a  way  that  he  should  have  a  chance 
of  getting  a  better  bargain  by  private  contract.  He  did  not  bid,  but  im- 
mediately after  the  auction,  the  property  not  having  been  sold,  he  agreed 
to  purchase  for  ^4,700.  Some  observations  were  made  on  a  conver- 
sation alleged  to  have  taken  place  between  the  secretary  and  the  auc- 
tioneer, tending  to  show  that  the  former  knew  something  to  Fleck's 
disadvantage.  But  the  secretary  on  this  occasion  was  an  agent  for  a 
particular  purpose,  being  directed  to  buy  the  property  if  he  could  get  it 
for  a  sum  not  exceeding  ^5,000.  It  was  no  part  of  his  business  to 
regulate  his  bidding  by  what  he  learnt  about  the  tenant.  What  he  may 
have  heard  or  said  on  that  occasion,  when  he  was  only  sent  as  an  agent 
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for  the  purpose  of  buying  on  the  best  terms  he  could  get  not  exceeding 
^5,000,  cannot  be  evidence  against  the  directors. 

1  need  not  say  much  as  to  the  cases.  Jn  Scott  v.  Hanson'  and 
Trower  z'.  Newcome/  the  question  was  whether  there  was  any  misrepre- 
sentation or  not.  In  Trower  v.  Newcome  a  Hving  was  described  as 
likely  to  become  vacant  soon,  and  a  statement  was  made  orally  that  it 
would  become  vacant  on  the  death  of  a  person  aged  eighty-two.  This 
did  not  amount  to  a  representation  that  the  incumbent's  age  was  eighty- 
two.  Redgrave  v.  Hurd  ^  is  in  favor  of  the  i)urchasers.  On  the  facts 
as  found  in  the  present  case  I  think  that  Mr.  Justice  Denman  came  to 
a  right  conclusion. 

BowEN,  L.J.  I  am  of  the  same  opinion.  The  action  is  by  vendors 
for  specific  performance,  and  the  purchasers  allege  that  there  is  in  the 
particulars  a  misrepresentation  which  disentitles  the  plaintiffs  to  specific 
performance.  To  sustain  this  defense  the  defendants  must  prove  that 
there  was  a  material  misrepresentation,  and  that  they  entered  into  the 
contract  on  the  faith  of  the  representation. 

Was  there  then  a  misrepresentation  of  a  specific  fact  ?  This  partly 
depeiids  on  the  question,  whether  on  the  construction  of  the  particulars 
what  they  say  as  to  Fleck  is  a  representation  of  a  specific  fact,  a  ques- 
tion which  the  Court  of  Appeal  has  the  same  means  of  deciding  as  the 
judge  in  the  court  below.  Whether  the  purchasers  relied  upon  it  is  a 
question  of  fact  which  the  judge  of  the  court  below  had  better  means  of 
deciding  than  we  have,  for  he  saw  and  heard  the  witnesses. 

In  considering  whether  there  was  a  misrepresentation  I  will  first  deal 
with   the   argument   that   the  particulars   only  contain    a   statement  of  ^^ 

opinion  about  the  tenant.  It  is  material  to  observe  that  it  is  often  fi  1  - jrtr-** Avi jmj 
laciously  assumed  that  a  statement  of  opinion  cannot  involve  the  state- J)  <r/^O^KJ 
ment  of  a  fact.     In  a  case  where  the   facts   are   equally  well  known   to  v 

both  parties,  what  one  of  them  says  to  the  other  is  frequently  nothing        ^r 
but  an  exi-iession  of  opinion.     The  statement  of  such  opinion  is  in  a.^^^'^Hfj^'^  ^ 
sense  a  statement  of  a  fact  about  the  condition  of  the  man's  own  mind,  SrMw^^**.*' 
but  only  of  an   irrelevant    fact,  for  it  is  of  no  consequence  what  the*j /ji^^j^' 
opmion  is.     But  if  the  facts  are  not  equally  known  to  both  sides,  then  a/*  1        tf*^ 
statement  of  opinion  by  the  one  who  knows  the  facts  best  involves  very^p  {j       ^ 
oTEen  a  sTaWfnen t  of  a  material  fact,  for  he  impliedly  states  that  he  knows  *^J^*^^    i 
facts~whicH  justify  his   opinion.     Now,  a  landlord   knows  the  relations K^*'^'*'**^ 
betweerfhiiiiself  and  his  tenant,  other  persons  either  do  not  know  them f^ V\A^>»^1*^*" 
at  all,  or  do  not  know  them  equally  well,  and  if  the  landlord  says  that  1^  (aIV^I 
Reconsiders  the  relations  between  himself  and  his  tenant  are  satisfac- ^j*  *■     2,»»/» 
tofy,  he  really  avers  that  the   facts  peculiarly  within   his  knowledge  are    ^  » 

'  I  Sim.  13  ;  I  Russ.  &  My.  128.  *  3  Mer.  704.  ^  20  ch.  D.  r.  VM?*  ••'^*' 

Sha-^K\axwV    4  tA^iXniXn^  ^Vk^  U^,^'..U  .   ^'^-^  f<^M p^ 

/c I'wjvu-i  r-*^ 'M  uCrtJvH^  y^^^^ipi  u>-4tj;;:^  U  .  So  t^^-f-t* 
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such   as  to  render  that  opinion  reasonable.     Now,  are  the  statements 
liere  statements  which  involve  such  a  representation  of  material  facts? 
They  are  statements  on  a  subject  as  to  which  prima  facie\\\Q  vendors 
know  everything  and   tlie  purchasers  nothing.     The  vendors  state  that 
the  property  is  let  to  a  most  desirable  tenant.     What  does  that  mean  ? 
1  agree  that  it  is  not  a  guarantee  that  the  tenant  will  go  on  jjaying  his 
rent,  but  it  is,  to  my  mind,  a  guarantee  of  a  different  sort,  and  amounts 
at  least  to  an  assertion   that  nothing  has  occurred  in  the  relations  be- 
tween the  landlords  and  the  tenant  which  can  be  considered  to  make 
the  tenant  an  unsatisfactory  one.     That  is  an  assertion  of  a  specific  fact. 
Was  it  a  true  assertion  ?     Having  regard  to  what  took  place  between 
Lady  Day  and  Midsunmier,  1  think  that  it  was  not.     On  the  25th  of 
March  a  quarter's  rent  became  due.     On  the  1st  of  May  it  was  wholly 
unpaid  and  a  distress  was   threatened.     The  tenant  wrote  to  ask  lor 
time.     The  plaintiffs  replied  that  the  rent  could  not  be  allowed  to  re- 
main over  Whitsuntide.     The  tenant  paid  on  the  6th  of  May  ^^30,  on 
the  13th  of  June  ^40,  and  the  remaining  ;^3o  shortly  before  the  auc- 
tion.    Now  could  it  at  the  time  of  the  auction  be  said  that  nothing  had 
occurred  to  make  Fleck  an  undesirable  tenant  ?     In  my  opinion,  a  ten- 
ant who  had  paid   his  last  quarter's  rent  by  driblets,  under  pressure, 
must  be  regarded  as  an  undesirable  tenant. 
\jj^^j^       "Treating  this  then  as  a  misinterpretation,  did  it  induce  the  purchasers 
«L^  t^u-^^  buy?     It  appears  to  me  that  it  is  in  every  case  a  question  of_fact 
A^  t^        whether  a  person  is  induced  to  buy  by  a  particular  representation.     We 
7)  J^is-y  obtain   vahiable   hints   from   reported  cases,  but  none  of  the  cases 
■~v     appear  to  me  to  impugn  the  proposition  that  the  question  is  one  of  fact 
'^^  to  be  decided  on  the  circumstances  of  each  particular  case.     A  repre- 

■^l^*'^  "  sentation  in  the  particulars  must  be  taken  as  made  for  the  purpose  of 
j^„„^n4^      influencing  the  purchaser's  mind.     Then  did  the  purchaser  rely  upon  it? 
£t  jT*^^"    ^  cannot  quite  agree  with  the  remark  of  the  late  Master  of  the  Rolls  in 
*^  Redgrave  v.  Hurd,'  that  if  a  material  representation  calculated  to  in- 

J        duce  a  person  to  enter  into  a  contract  is  made  to  him,  it  is  an  inference 
S'^zjf '       of  law  that  he  was  induced  by  the  representations  to  enter  into  it,  and 
I  think  that  probably  his  lordship  hardly  intended  to  go  so  far  as  that, 
-~ — '  though  there  may  be  strong  reason  for  drawing  such  an  inference  as  an 

4td4€4      inference  of  fact.     But  here  we  are  not  left  to  inference.     The  chairman 
Ejiii^/ 1  {      of  the  company  was  called  and  swore  in   the  most  distinct  and  positive 
S^br  La      ^^^^  ^^^^  ^^  *^'^  influence  him,  and   that   but  for  the  representation  he 
i  would  not  have  purchased.     The  judge  was  at  liberty  to  disbelieve  him, 

'  >■  "^vx"-  but  I  see  no  reason  why  he  was  bound  to  do  so.  His  evidence  was 
"vvx  J  ivs-  not  shaken  on  cross-examination,  and  the  judge  believed  him.  He 
I^WjU^  ,  uses  the  very  argument  that  the  property  had  been  examined  on  behalf 
iv^hT         y.   *.f--  -.q/  —    o.  »       '  20  Ch.  D.  I,  21. 

1^  Kj8>-4 -ft^.    jr^<^fc*.v^;y  I^     VVVj0.4^    Vw*«^    ,Ci/:<*>>'V^  ^^'NJ'-^W^    ^''^^ 
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of  the  company  as  strengthening  the  statement  that  the  company  relied 
on  the  representation,  for  he  says  the  report  of  the  secretary  was  so  un- 
favorable that  but  for  the  representation  as  to  the  tenant  they  would 
not  have  bought.  Redgrave  v.  Hurd  '  shows  that  a  person  who  has 
made  a  misrepresentation  cannot  escape  by  saying,  "  You  had  means 
of  information,  and  if  you  had  been  careful  you  would  not  have  been 
misled."  It  was  urged  that  Alderman  Knight  would  not  have  relied  on 
the  representation  had  he  not  put  on  it  a  construction  that  it  will  not 
bear,  viz.,  that  it  was  a  guarantee  that  the  tenant  would  go  on  paying 
the  rent.  I  do  not  think  that  he  understood  it  so.  I  think  he  merely 
understood  it  as  a  representation  that  so  far  as  the  vendors  knew  the 
tenant  was  likely  to  go  on  paying  the  rent  for  the  rest  of  the  term.  _If 
we  had  merely_to  deal  with  the  evidence  of  Alderman  Knight  on  paper 
I  should  not  feel  quite  satisfied  that  we  ought  to  treat  it  as  satisfactory, 
but  as  the  judge  who  saw  and  heard  him  was  satisfied,  I  think  that  we 
ought  not  to  differ  from  his  conclusion. 

Fry,  1,.J.  After  the  fall  discussion  of  this  case  by  my  learned  broth- 
ers 1  have  little  to  add.  The  first  question  is  whether  the  stating  Fleck 
to  be  a  very  desirable  tenant  was  a  misrepresentation.  It  seems  to  me 
that  the  vendors  by  describing  him  as  such  stated  in  substance  that  they 
knew  no  fact  which  showed  him  not  to  be  a  desirable  tenant.  The 
judge  in  the  court  below  has  found  that  they  did  know  facts  which  showed 
him  not  to  be  a  desirable  tenant,  and  I  see  no  reason  to  dissent  fromi 
that  conclusion. 

The  second  question  is  whether  the  purchasers  purchased  on  the  faith 
of  that  representation.    The  leSrned  judge  has  found  that  they  did.    On 
that  question  I  feel  the  same  difficulty  as  Lord  Justice  Bowen,  and  on,  ^^  ^^,  \^^ 
the  evidence  as  read  before  us  I  should  have  felt  inclined  to  come  to    ,^j^D  ^juSd 
the  conclusion  that  the  contract  was  not  induced  by  that  representation  ;    Yv^O^^C^ $ 
but  as  Mr.  Justice  Denman,  who  saw  and  heard  Alderman  Knight,  ^^^1  i^.?- ?  «,\,0&^ 
satisfied  with  his  evidence,  I   cannot  give   my  voice  for  reversing  his j*;!!/"^-^^  ^^^_^,j^ 

GEORGE  C.  HICKS  v.  WILLIAM  G.  STEVENS.  0^ 
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In  the  Supreme  Court  of  Illinois,  March  22,   1887. 
\Reported  in  121  Illinois  Reports  186.] 

Writ  of  error  to  the  Appellate  Court  for  the  First  District ;  heard 
in  that  court  on  writ  of  error  to  the  Superior  Court  of  Cook  County ; 
the  Hon.  Henry  M.  Shepard,  judge,  presiding. 

This  was  a  suit  in  chancery  brought  by  Stevens  for  the  rescission  of  a 
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^l^'^v  contractor  purchase  of  a  certain   patent  right,  on   the  ground  ofjalse 

cfi'^-<^^'y^     and  fraudulent  representations  in  respect   thereto,  made  by  Hicks,  the 

-^,,j^w-^      vendor.     In   the   trial   court   a  decree   was   entered   according    to   the 

^  -     ^  ^      prayer  of  the  bill.     That  decree  having  been  affirmed  in  the  Appellate 

*^^^  ^  Court,  Hicks  sued  out  this  writ  of  error. 

'^  Mr.  H.   JV.  /f^/j^/^_V  for  the  plaintiff  in  error. 

,  ;>/v  Mr.  Ullman  Strong  and  Mr.  Edward  A.  Dicker  for  the  defendant  in 

-  ♦-/  arror. 

'^  .  Mr.  Justice  Shope  delivered  the  opinion  of  the  court.     There  is  no 

MjJiXS''^^**'^'^'  dispute  as  to  the  making  of  the  contract  of  sale  in  this  case,  or  as  to  its 
W^^^J/  terms,  the  principal  controversy  being  whether  Hicks,  before  the  sale, 

made  material  representations  as  to  the  utility  and  value  of  the  jnven- 
tion  sold,  which  were  relied  on  by  Stevens  and  which  were  false.     The 
evidence  satisfies  us  that  prior  to  the  consummation  of  the  sale  the  par- 
ifj6)(|j  ties  had  frequent  interviews,  in  which   Hicks   represented  to  jtevenj 

•V  ^jf^    and  Jones  that  the  "  Hicks  Tube-closer"  was   a  new  and  valuable ^- 
^^  vention,  and  would  save  both  steam  and  fuel ;  that  it  was  a  good  a£d 

tKf^^'*'^        profitable  thing  to  sell,  and  would  bring  great  profits.     Hicks  als.o_gave 
SijC\Cf^^      iStevens  a  printed  circular,  setting  forth  therein  its  capabilities  and  mer- 
f\}JLi        its,  which,  among  other  things,  stated  that  the  use  of  the  "  tube-closer 
lK.  C    demonstrates,  to  a  positive  certainty,  its  ability  to   show,  by  the  steam 
'  ^""^  gauge,  in  the  morning,  before  firing  up,  the  same  steam  pressure  that  is 

>-^  wtftry*^  Yelt  at  night  after  the  day's  work.     It  will  even  hold  steam  in  the  boiler 
jr-j^C^.Wt*^  from  Saturday  night  until  Monday  morning.     It  is  guaranteed  to  save 
>^    Laa2</vn  »    ^^^^'y  ^5  P^*"  cent,  of  fuel,  or  whatever  fuel  is  usually  required   to  raise 
'  Y  steam  in  the  morning.     The  Hicks  tube-closer  will  do  it.     It  will  save 

its  cost  every  month."  Hicks  also  assured  Stevens  in  some  of  the  in- 
terviews that  the  right  to  make  and  sell  the  tube-closer  in  either  of  the 
States  of  Ohio  and  Pennsylvania  was  worth  $50.000 ;  that  the  right  to 
the  State  of  New  York  was  worth  the  same  sum,  and  that  the  apjili- 
ances  could  be  manufactured  for  five  dollars  apiece,  and  would  sell  for 
$30  each,  and  that  there  were  not  less  than  two  thousand  boilers  in 
each  of  the  States  named.  Most  of  these  representations,  especially 
those  in  the  circular,  are  not  denied.  Hicks,  by  his  answer  and  testi- 
mony, claims  that  all  the  representations  he  in  fact  made  were  true,  but 
whether  true  or  false  they  were  not  relied  on  by  Stevens  in  making  the 
purchase. 

It  is  claimed  there  was  an  error  in  admitting  in  evidence  the  verbal 
statements  made  by  Hicks  in  regard  to  the  tube-closer,  prior  to  the 
written  agreement  for  its  sale.  Such  statements  were  not  admitted  for 
the  purpose  of  changing  the  terms  of  the  written  contract,  but  to  show 
that  its  execution  was  procured  through  fraudulent  misrepresentations 
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on  the  part  of  the  vendor,  and  for  that  purpose  it  was  certainly  proper 
to  admit  them. 

But  it  is  said  there  is  no  charge  of  fraud  in  the  bill,  and  hence  there 
-was  no  foundation  in  the  pleadings  to  justify  the  admission  of  the  evi- 
dence. This  is  a  misapprehension.  Good  pleading  requires  fraud  to  be 
charged  specifically,  and  not  in  general  terms.  The  facts  relied  on  as 
const! fiitlfig  fraud  should  be  set  forth,  so  as  to  apprise  the  opposite 
party  what  he  is  called  on  to  meet.*  The  bill  sets  forth  the  specific  rep- 
resentations made  by  Hicks  which  induced  the  complainant  to  make 
the  purchase,  and  then  charges  "  that  the  representations  in  the  circu- 
lar given  by  Hicks  to  the  complainant  and  Jones,  and  the  representa- 
tion that  by  Hicks'  experience  by  the  use  of  said  invention  great  saving 
of  steam  and  fuel  could  be  made,  and  other  representations  of  like 
effect,  whereby  complainant  and  Jones  were  induced  to  purchase  said 
rights,  are  and  werejjtterly  false,  and  said  invention  is  worthless,  and 
by  its  use  no  saving  of  any  practical  value  can  be  made,"  and  were 
known  by  Hicks  to  be  worthless  and  of  no  value.  The  facts  alleged  in 
the  bill,  if  true,  constitute  a  fraud.  If  it  were  otherwise.  Hicks  should 
have  interposed  a  demurrer  or  motion  to  dismiss  for  want  of  equity. 

It  is  urged  that  Stevens  did  not  rely  on  any  of  the  representations 
made  by  Hicks,  but  acted  upon  his  own  judgment,  and  that  if  he  did 
rely  .up(jn  them  he  was  guilty  of  such  negligence  in  failing  to  properly 
investigate,   as  to  deprive  him   of  any   equitable  relief     To  entitle  a 


party  to  relief,  either  legal  or  equitable,  on   the  ground  of  a  fraudulent 
misrepresentation,  he  must  have  relied  upon  the  representation  as  true, 
for  unless  the  representations  are  believed  to  be  true,  and  acted   upon, 
it  can  cause  no  legal  injury.     It  is  necessary  that  he  should  trust  the 
representation,  but  it  is  not  essential  that  the  false  representation  should 
be  the  sole  inducement  to  his  entering  into   the  contract."     The  party  vj*.-*— » ^"-^yni 
acting  upon   a  representation   must,  under  the  circumstances  of  the   \1^ Vr-t  P»^  vj^i 
case,  have  been  justified  in  relying  upon  it,  in  order  to  entitle  him  to  re-  i/v»  ^"Wijuw^u^ 
lief.     As  stated  in  Pomeroy's   Equity  Jurisprudence,  §  891  :     "  It  may  fin^*  ^f*,** 
be  laid  down  as  a  general  proposition  that  where  the  statements  are  of  ''f'''f*T^»    » 
the  first  kind  (relating  to  substantial    matters  of  fact,  and   not  mere  .  ^  1^ 

opinion),  and  especially  when  they  are  concerning  matters  which,  from  ^  iiti^ci-'-*  ^ 
their  nature  or  situation  may  be  assumed  to  be  within  the  knowledge  or  Ki**^*^*^"^  ^ 
under  the  power  of  the  party  making  the  representation,  the  party  to  j  ,-{> ».tf-|pV, --  < 
whom  it  is  made  has  a  right  to  rely  on  it  ;  ...  .  and  in  the  absence  of  tc«J« .  $^t^ 
any  knowledge  of  his  own,  or  of  any  facts  which  should  arouse  sus-  ^y  ^j^*  ^.H 
picion  and  cast  doubt  upon  the  truth  of  the  statements,  he  is  not  bound  I  y  Uu  XWVJ* 
to  make  inquiries  and  examination  for  himself.    It  does  not,  under  suchi  Vtt>-^\A'^*»V 

'  Elston  V.  Blanchard,  2  Seam.  420;  Davis  v.  Pickett,  72  111.  483.  is^j^OC  V^A*<n 

'2  Pomeroy's  Eq.  Jur.  §  890;  2  Parsons  on  Contracts,  5th  ed.,  773.  »^         ^^     v 
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circumstances,  lie  in  the  mouth  of  tlie  person  asserting  the  fact  to  ob- 
ject or  complain  because  the  other  look  him  at  his  word.  If  he  claims 
that  the  other  party  was  not  misled,  he  is  bound  to  show  clearly  that 
such  party  did  know  the  real  facts.  The  burden  is  on  him  of  re- 
moving the  presumption  that  such  party  relied  and  acted  upon  his  state- 
ments." And  in  §  895  the  same  author  says  :  '•  When  a  representa- 
tion is  made  of  facts  which  are  or  may  be  assumed  to  be  within  the 
knowledge  of  the  party  making  it,  the  knowledge  of  the  receiving  party 
concerning  the  real  facts,  which  shall  prevent  his  relying  on  and  being 
misled  by  it,  must  be  clearly  and  conclusively  established  by  the  evi- 
dence." 

When  a  party  ignorant  of  the  real  facts,  and  having  no  ready  mean 
'of  information,  makes  a  purchase  or  enters  into  a  transaction,  as  to  the 
subject-matter  of  which  representations  have  been  made  which  are  nia 
terial,  the  law  will  presume,  as  a  matter  of  fact,  that  he  relied  on  them.' 
If  false  representations  are  made  as  to  matters  of  fact,  and  the  means 
of  knowledge   are  at  hand,  and   equally  available  to  both  parties,  and 
the  purchaser,  instead  of  resorting  to  them   trusts   the  vendor,  the   law, 
as  a  general  rule,  will  not  relieve  him   from  his  own  want  of  prdinar)- 
«" — -., -•       prudence.'     This  is  the  case  where  the  property  is  tangible  and  is  at 
taAy\rf»A^^^    \  hand,  and  subject  to  inspection.     But  a  different  rule  obtains  when   the 


property  is  at  a  remote  distance,  or  where  the  property  right  is  intangi- 
ble, and  the  falsity  of  the  representations  cannot  be  detected  by  inspec- 
tion. In  Smith  v.  Richard  °  it  is  held  that  when  a  sale  is  made  of  prop- 
erty, but  at  a  remote  distance,  which  the  purchaser  knows  that  the 
seller  has  never  seen,  but  which  he  buys  upon  the  representation  of  the 
seller,  relying  on  its  truth,  such  representation,  in  effect,  must  be 
deemed  to  amount  to  a  warranty,  or  at  least  that  the  seller  is  bound  to 
make  it  good.* 
'*^(y  '  In  the  case  at  bar,  the  purchaser  was  wholly  unacquainted  with  the 
use,  operation,  and  management  of  steam  boilers,  and  of  the  utility 
and  value  of  the  invention,  and  it  is  doubtful  whether  its  capabilities,  use- 


^!-'*'*r^'v^-;;^fulness,  and  practical  value  could  then  have  been  determined,  even  by 

*^*^  exoerts,  without  very  considerable  use  and  long  experiment.     At  the  date 

tTW-^''         of  this  contract  the  patent,  though  allowed,  had   not  been  issued,  and 

j^  N)  ,       but  few  of  the  tube-closers  had  been  used  or  tested  by  others  than  the 

inventor.     Stevens  testifies  that  he  had  not  seen  the  tube-closer  in  use 


'Redgrave  7'.  Hurd,  20  L.  R.  (Ch.  D.)  i;  Nichols'  case,  3  DeG.  &  J.  387; 
Fishback  ?'.  Miller,  15  Nev.  428;  Benjamin  on  Sales  (4th  Am.  Ed.)  465,  note  6. 

2  Cooley  on  Torts,  487. 

^  13  Pet.  26. 

■•Cooley  on  Torts,  488;  Maggart  7-.  Freeman,  27  Ind.  531;  Lester  v.  Mahan, 
25  Ala.  445. 
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or  operation  before  he  signed  the  contract  ;  that  he  inquired  of  several 
to  whom  he  was  referred  by  Hicks,  but  could  learn  nothing  as  to  its 
merits  except  from  one  party,  who  said  he  had  tried  it  but  had  thrown 
it  away.  When  Hicks  was  informed  of  this  he  said  he  had  met  a  simi- 
lar case,  and  had  fixed  it  up  so  that  it  worked  all  right,  and  that  he 
would  do  the  same  with  this  one.  Hicks  was  the  inventor,  and  claimed 
to  have_made  thorough  tests  of  his  invention,  and,  presumably,  had  .a 
greater  knowledge  of  its  use,  capabilities,  utility,  and  value  than  anj 
other  person.  From  these  facts,  and  his  profession  of  friendship  to 
Jones,  and  of  his  desire  to  put  him  into  a  good  paying  business,  we 
think  Stevens  and  Jones  not  only  relied  upon  the  representations,  but 
had  a  right  to  rely  on  them,  in  making  their  purchase.'  It^Js  true  thati>fi[ 
Hicks  told  Stevens  and  Jones  not  to  take  his  word,  but  to  satisfy  them-' 
selves  as  to  the  merit  of  his  invention  before  buying ;  but  this  cannot 
relieve  him  from  liability  for  his  misrepresentations  made  for  the  pur- 
pose of  inducing  the  purchase.  He  must  have  known  that  but  little,  if| 
any,  information  could  be  obtained  by  inquiry,  from  the  fact  the  tube-[ 
closer  had  not  been  brought  into  general  use.  The  inquiries  made 
proved  fruitless,  as  he  must  have  known  they  would. 

In  2  Pomeroy's  Equity  Jurisprudence,  §  896,  it   is  said  :     "  ILillH?"  ^^  vWJ^ACcf^ 
fore,  the  party  accompanies  or  follows  his  misrepresentations  by  words  f^cw^V  Vjt^  (t^*^ 
of  general  caution,  or  by  advice  to  the  other  that  he  consult  his  friendsl  i_r--  j.    ^" 

or  professional  advisers  before  concluding  the  agreement,  he  does  not;       \  •/'    X 

thereby  counteract  any  effect  upon   the   transaction  which   his  untrue  ^^^^  ^_     *V*'T^^ 
statement  would  otherwise  produce,"  citmg  Raynal  7>.  Sprye,^  Smith  vi    ^*  ^^i»     J^^ 

Ridiard.'  ^"""ttrf^ 

In  Eaton  v.  Winnie,*  the  court  say:     "When  one  assumes  to  have    i^'^-'^'*'^'*^       ^"L- 
knowledge  upon  a  subject  of  which  another  may  well  be  ignorant,  and   (A**^'^'^'' )   *^ 
knowingly  makes  false  statements  regarding  it,  upon  which  the  other  ^v_/1>'^.M)  ^"v 
relies,  to  his  injury,  we  do  not  think  it  lies  with  him  to   say  that  the  A^-^Lv^.^.^)  if\  yv 
party  who  took  his  word  and  relied  upon  it  was  guilty  of  negligence  in  ^.^l7'^^'^Xc_  ^ iJif^ 
so  doing,  so  as  to  be  precluded  from  recovering  compensation  for  the  '~>v  *jp" 

injury  which  was  mflicted  upon  hmi  under  cover  of  the  falsehood,"  cit-  p 

ing  Pennsylvania  Railroad  Co.  v.  Oglen,*  Gordon  v.  Grand  Street  Rail-    V^"^        **^ 
road  Co.,*  Evart  v.  Hudson  River  Railroad  Co.'     See,  also,  Wabash  V'     i  ^  ^ijf/^ 
Hall,*  Oswald  v.  McGehee,'  McClellan  v.  Scott,'"  Starkweather  v.  Ben- 
jamin," Kendall  v.  Wilson,'^  Pierce  v.  Wilson/' 

I  Allin  V.  Millison,  72  111.  201.  2  j  DeG.,  M.  &  G.  709. 

'13  Pet.  26.  ■*20  Mich.  126. 

*35  Pa.  St.  72.  ^40  Barb.  550. 

'35N.  Y.  28.  8  65  N.  C.  233. 

»  28  Miss.  340.  "'21  Wis.  81. 

"  32  Mich.  305.  '^41  Vt.  567. 
"34  Ala.  603. 
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To  maintain  an  action  at  law  for  fraud  and  deceit,  arising  from  false 
representation  of  a  material  matter  connected  with  a  transaction,  it  is 
necessary  to  show  that  tlie  party  making  it  knew  it  to  be  false,  or  occupied 
such  a  position  as  that  the  law  would  impute  to  him  a  knowledge  of  the 
J  fact.  A  person  cannot,  it  is  beUeved,  be  free  from  fraud  in  a  court  of 
'  ecjuity  when  he  makes  a  positive  representation  of  a  material  fact  which 
(-  ;he  does  not  know  to  be  true  or  has  good  reasons  to  believe  is  true,  and 
which,  in  point  of  fact,  is  false.  In  Allen  v.  Hart,'  it  is  held  that  it  is 
not  mdispensable  to  a  right  to  rescind  a  contract,  that  the  party  making 
the  representation  knew  it  to  be  false,  provided  it  is  material  and  the 
Other  party  had  a  right  to  rely  upon  it,  and  did  so,  and  was  deceived  ; 
and  this  is  believed  to  be  sustained  by  the  weight  of  authority.  In  this 
1  case  Hicks'  facilities  were  superior  to  those  of  any  one  else  for  knowing 
whether  the  representations  made  by  him  were  true.  If  he  did  not,  in 
fact,  know  them  to  be  true,  he  should  not  have  so  asserted  to  Stevens, 
whom  he  knew  had  no  means  at  hand  by  which  to  detect  their  falsity. 
There  was  no  error  in  admitting  in  evidence  the  printed  circular  of 
Hicks,  showing  the  valuable  qualities  of  his  invention.  The  proof 
shows  that  he  gave  Stevens  one  of  them  during  their  negotiations,  con- 
taining material  and  important  representations  of  what  his  invention 
would  accomplish  as  a  means  of  saving  steam  and  fuel — that  it  would 
save  its  cost  in  a  month — while  the  proof  showed  that,  practically,  it 
was  of  no  value  in  the  respect  mentioned  in  the  circular.  These  circu- 
lars were  printed  and  distributed  for  the  purpose  of  inducing  others  to 
purchase  rights  of  him,  and  the  statements  therein  may  be  regarded  as 
of  a  more  deliberate  character  than  if  made  in  a  conversation.  They 
were  properly  admitted.'' 
I  As  a  general  rule,  representations  as  to  the  value  of  property  sold, 
though  exaggerated,  do  not  constitute  fraud  ;  bimt  Has  some  excei> 
tions.  As  said  in  Cooley  on  Torts,  page  484:  "There  are  some 
cases,  however,  in  which  even  a  false  assertion  of  an  opinion  will 
amount  to  a  fraud,  the  reason  being  that,  under  the  circumstances, 
the  other  party  has  a  right  to  rely  upon  it  without  bringing  his  own 
judgment  to  bear.  Such  is  the  case  when  one  is  purchasing  go^ds 
the  value  of  which  can  only  be  known  to  experts,  and  is  relying 
upon  tTie  vendor,  who  is  a  dealer  in  such  goods,  to  give  him  accu- 
rate information  concerning  them.  The  same  rule  has  been  applied 
when  a  dealer  in  patent  rights  sold  certain  territory  to  one  who  was 
ignorant  of  its  value,  representing  it  to  be  very  valuable,  when  he  knew 
it  was  not."  '     The  value  of  a  patent  right,  for  the  purpose  of  sales,  de- 


J 


^/^\waM  .72111.104. 

;     *f(  f?  *<  ^  (  ''See  2  Pomeroy's  Eq.  Jur.  §  881,  and  also  Cooley  on  Torts,  477. 

_J)   V^JiJC^*-^   i^    '^^^  Allen  z'.  Hart,  72  111.   104. 
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pends  largely  upon  the  usefulness  of  the  invention,  and  the  demand  for 
"the  article  patented. 

"Objection  is  made  to  the  admissibility  of  some  other  evidence.  In 
chancery  it  will  be  presumed  that  the  court  considered  and  acted  only 
upon  such  as  may  be  proper.  As  the  other  evidence  in  the  case  is  suf- 
ficient to  sustain  the  decree  of  the  Superior  Court,  it  will  not  be  neces- 
sary to  consider  the  objection. 

It  is  also  claimed  that  the  Appellate  Court  erred  in  directing  that  the 
$250  paid  by  Stevens  be  added  to  the  money  decree.  Before  Stevens 
was  introduced  to  Hicks  the  latter  made  sale  to  Jones  of  an  option  to 
purchase  the  right  to  the  State  of  New  York  at  $20,000,  and  Jones  had 
paid  him  $500  therefor.  Jones  was  not  bound  to  take  the  right  for  the 
State  of  New  York,  but  if  he  did  not  he  could  not  recover  back  the 
money  he  had  paid  for  the  option.  Stevens  bought  of  Jones  a  half  in- 
terest in  the  option,  for  which  he  paid  Jones  $350.  To  this  transaction 
Hicks  was  not  a  party.  If  Jones  and  Stevens  together  failed  to  pur- 
chase the  State  right,  Stevens  could  not  have  called  on  Hicks  to  refund 
to  him  the  money  he  had  paid  to  Jones ;  and  when  the  contract  for  the 
purchase  of  the  right  for  the  State  of  New  York  was  rescinded,  it  was 
the  same,  in  substance,  as  if  it  had  never  been  made.  Hicks  was  again 
placed  where  he  was  before  his  sale,  and  Jones  and  Stevens,  having 
failed  to  exercise  their  option,  could  not  compel  Hicks  to  return  the 
price  paid  for  it.  The  bill  did  not  seek  to  set  aside  and  rescind  Jones' 
contract  for  the  purchase  of  the  option.  Nor  did  Hicks  refuse  to  let 
either  Jones,  or  Jones  and  Stevens,  purchase  the  right  for  the  State  of 
New  York,  but,  on  the  contrary,  was  anxious  to  have  them  take  it.  This 
ruling  of  the  Appellate  Court  is,  we  think,  clearly  erroneous. 

The  judgment  of  the  Appellate  Court  will  be  reversed  as  to  so  much 
of  its  judgment  as  adds  to  the  decree  the  said  sum  of  $250,  and  the  de- 
cree of  the  Superior  Court  is  affirmed. 

Judgment  reversed  in  part  and  in  part  affirmed. 

U)U^"'V^  '^^^"^  FARNSWORTH  v.  DUFFNER.     CKC^j%**l^-i2*)    cx^-*-C^ 'feA.y 

}  ^»  6  3  o" .  J\ht^  £kju^ 

^  ^  *  In  the  Supreme  Court  of  the  United  States,  December  14,  ^  *^   Cf  '^'  u 


/ 


'  1891.  Afio^o-et 

\^Reported  in  142  United  States  Reports  43.]  W  *>**<    ^ 

The  court  stated  the  case  as  follows  : 

On  February  26,  1879,  a  tax  deed  was  executed  by  the  clerk  of  the  ^viT*-*-*-'^    \i 

County  Court  of  Upshur  County  to  George  Henning  and  others,^  fqr^a  /rx^-^-M)    **.**i 

tractjQf  land  supposed  to  contain  forty  thousand  acres.     The  grantees  /yT[iA,AjiMj^-^  "^ 

in  ^his  tax  deed  were  twenty-two  in  number,  who  had  entered  into  a  f  ^^^^..^  'O'ft^ 

K'^v-Q  Hf^,  uJt^-T^A  k*  AX2  ,  *^<-^  $<wj  c*-^ 
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written  agreement  on  December  ii,  1877,  to  purchase  the  land  at  a 
tax  sale  in  that  month.  On  April  24,  1883,  this  agreement  for  the  pur- 
cFase  of  this  land  was  executed  : 

"  We^  the  undersigned,  agree  to  and  with  George  Henning  &  Co., 
and  bind  ourselves  to  do  certain  things  (through  and  with  the  committee 
of  said  company,  viz.,  D.  D.  T,  Farnsworth,  Jackiiian  Cooper,  and  P. 
Thomas)  as  follows  :  We  agree  to  pay  to  said  committee  fifteen  thou- 
sand  dollars  for  a  certain  tract  of  40,000  acres  of  land^^  k'}9*''^  as  the 
Will.  H.  Morton  land,  that  was  sold  for  non-payment  of  the  taxes 
and  bought  by  said  George  Henning  and  others,  to  whom  the  State  of 
West  Virginia  made  deed,  etc.,  one  hundred  dollars  of  which  sum  in 
hand  paid  to  said  committee,  two  thousand  dollars  to  be  paid  to  said 
committee  at  the  Kuckhannon  Bank  on  the  4th  of  May,  1883,  ^^^  ''^si- 
due  of  said  fifteen  thousand  dollars  to  be  paid  at  the  time  of  the  making 
of  a  deed  for  said  land,  said  deed  to  be  made  within  forty  days  or  as 
soon  thereafter  as  possible.  The  deed  shall  convey  all  the  rights  and 
title  to  said  land  as  conveyed  by  the  State  in  a  deed  made  to  said  com- 
pany ;  the  deed  to  be  made  to  Joseph  Duffner,  Charles  Duffner,  and 
Matthew  Duffner  (the  undersigned),  with  the  guarantee  that  the  said 
tract  of  land  shall  contain  at  least  twenty  thousand  acres  not  legally 
held  by  actual  settlers  within  the  boundary  of  said  tract  of  40,000 
acres  ;  but  in  the  making  of  the  deed  for  said  land  it  shall  provide  that 
all  the  actual  settlers  within  boundary  who  have  been  in  peaceable  pos- 
session for  ten  years  according  to  law,  and  have  paid  the  taxes  on  their 
claim  or  title,  shall  not  be  disturbed  by  any  attempt  in  law  from  their 
boundaries  so  held  by  deed  or  title  ;  all  the  rest  of  said  40,000  acres 
is  to  be  held  by  the  undersigned.  Now,  if  the  said  D.  D.  T,  Farns- 
worth, Jackman  Cooper,  and  P.  Thomas  shall  make  or  cause  to  be 
made  to  us,  the  undersigned,  a  deed  as  above  stated  for  said  40,000 
acres,  we  will  faithfully  perform  our  obligations  herein  made." 

"  Witness  our  hands  and  seals   this  day  and  year  of  our  Lord,  April 

24,  1883. 

"  Charles  Duffner.       [seal.] 

"Jos.  Duffner.  [seal.] 

"  Matthev/  Duffner.     [seal.] 

"  P.  S.  We  agree  also  to  pay  the  taxes  on  said  land  for  the  year 
1883." 

Thereafter  a  deed  was  made  in  pursuance  of  this  agreement.  The 
deed  was  dated  May  12,  1883,  but  not  in  fact  delivered  until  July  14, 
1883.  It  purported  to  grant  "all  the  rights,  title,  and  interest  vested" 
in  the  grantors  by  the  tax  deed  heretofore  referred  to,  which  was  spe- 
cifically described.  It  also  contained  this  provision,  in  reference  to  set- 
tlers on  the  tract : 
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"  The  parties  of  the  first  part  herein  named  convey  the  above- 
named  40,000  acres  of  land  to  said  parties  of  the  second  part  herein 
named  with  the  provisions  that  all  of  the  actual  settlers  within  the 
boundaries  of  said  survey,  who  have  been  in  peaceable  possession  for 
ten  years  previous  to  this  date,  according  to  law,  and,  having  paid  all 
of  the  taxes  on  their  claim  of  title  to  any  of  said  land,  shall  not  be  dis- 
turbed by  any  attempt  or  action  in  law  from  their  boundaries  so  held 
by  them  by  deed  as  aforesaid ;  but  all  of  the  residue  of  said  40,000 
acres  is  herein  conveyed  to  the  parties  of  the  second  part  and  held  by 
them  with  the  guarantee  that  said  tract  or  survey  of  land  shall  contain 
at  least  20,000  acres  not  legally  held  by  actual  settlers,  as  above 
named  and  provided  for,  within  said  boundary  of  40,000  acres  ;  but  if 
in  case  the  quantity  of  land  in  said  survey  should  prove  to  be  less  than 
20,000  acres  after  deducting  the  number  of  acres  legally  claimed  and 
held  by  actual  settlers,  as  above  herein  named,  then  the  parties  of  the 
first  part,  grantors,  who  now  constitute  the  legal  owners  of  said  tract  of 
land  which  was  sold  for  the  non-payment  of  the  taxes  due  thereon  in  the 
name  of  William  H.  Morton,  are  to  refund  back  to  the  said  Duflfners, 
parties  of  the  second  part,  in  proportion  per  acre  for  any  deficiency  of 
land  below  or  less  than  20,000  acres  in  said  survey." 

On  February  12,  1886,  Joseph  Dufifner,  who  had  in  fact  advanced  all 
the  money  for  the  purchase  of  this  land,  and  who  had  succeeded  to  the 
rights  oif  his  associates  in  the  deed,  filed  his  bill  in  the  District  Court  of 
the  United  States  for  the  District  of  West  Virginia,  setting  forth  the 
fact  of  his  purchase  and  the  amount  of  money  paid,  and  alleging  that 
the  purchasers  were  induced  to  purchase  through  the  false  and  fraudulent 
representations  of  the  several  grantors,  such  false  and  fraudulent  repre- 
sentations being  set  out  in  full  ;  also,  that  the  tax  deed  was  void,  and 
conveyed  no  title  to  any  land  by  reason  of  three  matters  specifically 
pointed  out  ;  and  praying  a  decree  that  the  several  grantors  be  ad- 
judged to  return  to  him  the  moneys  by  him  paid,  in  proportion  to  their 
several  interests  as  grantors  in  the  conveyance.  To  this  bill  the  de- 
fendants answered  separately.  Thereafter,  on  pleadings  and  proofs,  the 
case  was  submitted  to  the  court,  and  a  decree  entered  in  favor  of  the 
plaintiff  in  accordance  with  the  prayer  of  the  bill,  setting  aside  the  con- 
tract of  April,  1883,  and  adjudging  that  the  several  defendants  pay  to 
the  plaintiff  their  proportionate  amounts  of  the  moneys  paid  by  him. 
The  amounts  thus  decreed  against  two  of  the  defendants,  Daniel  D.  T. 
Farnsworth  and  Philip  Thomas,  being  each  over  five  thousand  dollars, 
they  have  appealed  to  this  court. 

Mr.  H. /.  May  (yi'iih.  whom  was  Mr.  A.  II.  Garland  on  the  brief) 
for  appellants. 

Mr.  Henry  M.  Russell  for  appellee. 
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Mr.  Justice  Brewer,  afttir  stating  the  case,  delivered  the  opinion  of 
the  court. 

This  is  a  suit  for  the  rescission  of  a  contract  of  purchase,  and  to  re- 
cover the  moneys  paid  thereon,  on   the  ground   that  it  was  induced  by 
the  false  and  fraudulent  representations  of  the  vendors.     In  respect  to 
such  an  action  it  has  been  laid  down   by  many  authorities  that,  where 
^^^ft>f-^  the  means  of  knowledge  respecting  the   matters  falsely  rei)resented  are 

j^^ ^JIA-A-"?  equally  open  to  purchaser  and  vendor,  the  fornicT  is  <  li  ir^ -d  with 
ii  aTV^  '  i^novvledge  of  all  that  by  the  use  of  such  means  he  could  have  asc(^r- 
S^Jb  l//  tained.  In  Slaughters'  Administrator  v.  (}LTS()n,'  this  (ouit  said: 
^  \        .  <«  Where  the  means  of  knowledge  are  at  hand  and  ecjually  available   to 

J*'*'  ^^!1  both  parties,  and  the  subject  of  purchase  is  alike  open  to  their  inspec- 
H^^  ifi  tion,  if  the  purchaser  does  not  avail  himself  of  these  means  and  oppor- 
iS'JC^  I  tunities,  he  will  not  be  heard  to  say  that  he  has  been   deceived  by  the 

^^-i^x^Cv^  vendor's  misrepresentations.  If,  having  eyes,  he  will  not  see  matters 
*  fnu  )(  vuaO*  directly  before  them,  where  no  concealment  is  made  or  attempted,  he 
L.  Y  ULXk  ^"^  "^^^  ^^  entitled  to  favorable  consideration  when  he  complains  that 
V  y  ^\  he  has  suffered  from  his  own  voluntary  blindness,  and  been  misled  by 
'  overconfidence  in  the  statements  of  another.     And  the  same  rule  ob- 

iMJv  Q^  tains  when  the  complaining  party  does  not  rely  upon  the  misrepresenta- 
J^^iJU^'^^  tions,  but  seeks  from  other  quarters  means  of  verification  of  the  state- 
ments made,  and  acts  upon  the  information  thus  obtained."  ^  In  Lud- 
ington  V.  Renick,^  it  was  held  that  "  a  party  seeking  the  rescission  of  a 
contract,  on  the  ground  of  misrepresentations,  must  establish  the  same 
by  clear  and  irrefragable  evidence  ;  and  if  it  appears  that  he  has  re- 
sorted to  the  proper  means  of  verification,  so  as  to  show  that  he  in  fact 
relied  upon  his  own  inquiries,  or  if  the  means  of  investigation  and  veri- 
fication were  at  hand,  and  his  attention  drawn  to  them,  relief  will  be 
denied."  In  the  case  of  Atwood  v.  Small,  decided  by  the  House  of 
^  -4*1^  Lords,  and  reported  in  6  CI.  and  Finn.  232,  233,  it  is  held  that  "if  a 

Ay  ^  .  i../  /purchaser,  choosing  to  judge  for  himself,  does  not  avail  himself  of  the 
,  /  ^'TJjjL.     I  knowledge  or  means   of  knowledge  open   to  him   or   to  his  agents,  he 


-^*A 


N   JiJ>^^l  cannot  be   heard   to  say  he  was  deceived  by  the  vendor's   representa- 
^^f  t-V^  ^  I  tions."     And   in    2   Pomeroy's  Equity  Jurisprudence,  section   892,  it  is 
J^xJtt^^^       declared  that  a  party  is  not  justified   in   relying  upon    representations 
,«»••*   *    -      made  to  him — "^~Wheh,  "before  en~tering"Tnto   the   contract  or  otherl   TcA-'-'*^ 
'       JV^^^^^  transaction,  he  actually  resorts  to  the  proper  means  of  ascertainirig  the  I    V^^'"^ 
^  T^      truth  and  verifying  the  statement.      2.  When,  having  the  opportunity  of     ^  cv-^< 

making  such  examination,  he  is  charged  with  the  knowledge  which  he  J      rf,,^., 

'  13  Wall.  379,  383.  {yy^u 

'See   also   Southern    Development  Co.  v.   Silva,   125   U.   S.   247;  Farrar   v.  ^^ 

Churchill,  135  U.  S.  609.  "^  '^ 

=  7WestVa.273.     )   ^  b  ^  W>    .^^      ^^  ^   ^^^^  ^ 
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necessarily  would  have  obtained  if  he  had  prosecuted  it  with  diligence. 
3.  When  the  representation  is  concerning  generalities  equally  within 
the  knowledge  or  the  means  of  acquiring  knowledge  possessed  by  both 
parties." 

But  if  the  neglect  to  make  reasonable  examinations  would  preclude 
a  party  from  rescindmg  a  contract  on  the  ground  of  false  and  fraudulent 
representations,  a  fortiori  is  he  precluded  when  it  appears  that  he  did 
make  such  examination,  and  relied  on  the  evidences  furnished  by  such 
examination,  and  not  upon  the  representations. 

It  becomes  necessary  now  to  state  some  facts  appearing  in  the 
record,  facts  that  are  undisputed,  and  coming  from  the  lips  of  the  plain- 
tiff and  his  witnesses.  Matthew  Duffner,  the  son  of  the  plaintiff  and 
one  of  the  three  parties  in  the  contract  and  deed,  was  in  partnership 
with  a  man  by  the  name  of  Wood.  This  partner  informed  him  that  he 
had  a  cousin,  one  Colonel  Wood,  living  near  Oakland,  Maryland,  who 
had  lands  for  sale.  A  few  weeks  after  receiving  this  information 
Duffner  called  on  Colonel  Wood,  and  was  shown  by  him  a  map  of  this 
land,  located  within  a  few  miles  of  Buckhannon,  in  Upshur  County, 
West  Virginia.  By  arrangement  the  three  Duffners  met  Colonel  Wood 
at  Clarksburg,  and  went  with  him  to  Buckhannon  with  a  view  of  exam- 
ining the  land.  Soon  after  their  arrival  Colonel  Wood  became  intoxi- 
cated and  took  no  further  part  in  the  transaction.  While  there  they 
met  the  two  appellants  and  Jackman  Cooper  (and  this  was  the  first  in- 
terview or  communication  between  the  parties)  and  entered  into  the 
contract  of  April  24,  1883,  with  them  as  a  committee  on  behalf  of  all 
the  owners.  Prior,  however,  to  this  they  had  gone  on  to  the  land  in 
company  with  Watson  Westfall,  who  was,  or  had  been  for  years,  the 
surveyor  of  the  county,  spending  the  time  from  Saturday  morning  until 
Tuesday  night  in  going  to,  examining,  and  returning  therefrom.  After 
executing  this  contract  the  Duffners  returned  to  Cleveland.  Having 
been  advised  that  the  deed  was  executed  and  ready  for  delivery,  and  in 
July  following,  this  plaintiff,  with  a  lawyer  from  Cleveland — Mr.  Fish,  a 
gentleman  who  had  been  acting  as  his  counsel  for  fifteen  or  twenty 
years,  a  lawyer  of  experience,  sixty-four  years  of  age — went  to  Buck- 
hannon. He  took  Mr.  Fish  with  him  for  the  purpose  of  having  him 
examine  the  title  and  the  deed.  On  arriving  at  Buckhannon,  Mr.  Fish 
proceeded  to  make  such  investigation  as  he  deemed  sufficient ;  and 
after  three  days  passed  in  an  examination  of  the  records  and  a  study  of 
the  statutes  of  the  State,  he  advised  Mr.  Duffner  to  take  the  deed  ; 
and  on  the  giving  of  such  advice  Mr.  Duffner  received  the  deed  and 
paid  the  balance  due  on  the  contract.  After  this,  having  missed  the 
train,  Mr.  Fish  remained  another  day  in  Buckhannon,  and  continued 
his  examination  of  the  records ;  and  on  his  way  home  stopped  at  the 
40 
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State  capital  to  see  if  proper  returns  luid  been  made  to  the  State  audi- 
tor's office.  The  result  of  all  his  investigations  was  satisfactory  ;  and, 
as  both  plaintiff  and  Mr.  Fish  testify  (and  their  testimony  is  corrobo- 
rated by  many  witnesses,  and  contradicted  by  none),  it  was  after  Mr. 
Fish  advised  him  to  take  the  deed  that  he  took  it  and  paid  his  money. 

But  one  conclusion  can  be  deduced  from  these  facts — and  that  is, 
that  the  plaintiff  did  not  rely  upon  any  representations  made  to  him  by 
the  defendants,  but  through  his  own  counsel  made  investigation  of  the 
title,  and  purchased  on  the  strength  of  that  counsel's  opinion  thereof. 
Within  settled  rules,  he  is,  therefore,  now  precluded  from  rescinding  this 
contract  on  the  ground  of  such  representations. 

But  the  case  does  not  rest  on  this  alone.  Thus  far  we  have  consid- 
ered only  such  facts  as  are  disclosed  by  the  testimony  of  the  plaintiff, 
his  son,  and  his  counsel.  Let  us  look  at  some  of  the  testimony  pro- 
duced by  the  other  side.  Frederick  Brinkman,  an  apparently  disinter- 
ested witness,  testifies  that  he  met  plaintiff  on  his  several  visits  to  West 
Virginia  ;  and,  hearing  from  him  that  he  was  coming  there  to  buy  land, 
cautioned  him  against  West  Virginia  land  titles,  calling  them  *'  polecat" 
titles,  and  advised  him  before  purchasing  to  consult  some  of  the  local 
lawyers,  naming  three  or  four  of  them.  To  which  plaintiff  replied  that 
he  would  be  careful,  and  that  before  purchasing  he  would  bring  his  own 
counsel  from  Cleveland ;  and  added  that  he  was  a  good  lawyer,  and  one 
in  whom  he  had  confidence.  Again,  while  Mr.  Fish  was  making  his 
examination  of  the  records  in  the  county  office,  three  or  four  of  the  de- 
fendants were  present ;  and  some  one  or  more  of  them  said  to  him,  in 
the  presence  of  the  plaintiff,  that  some  people  called  their  title  a  wild- 
cat title ;  and  they  wanted  him  to  make  a  full  examination,  and  be  sat- 
isfied that  it  was  good,  "  for  they  wanted  no  after-claps  or  further  trouble 
about  the  land  thereafter."  So  we  have  not  only  equal  means  of  knowl- 
edge, but  also  an  actual  examination  by  the  purchaser  through  his  counsel ; 
a  completion  of  the  contract  when,  and  only  when,  his  counsel  advises 
him  that  the  title  is  satisfactory  ;  a  prior  caution  to  the  purchaser  that 
land  titles  in  West  Virginia  were  doubtful,  and  his  reply  that  he  pro- 
posed to  rely  upon  the  advice  of  his  own  counsel  ;  and  the  further  dec- 
laration of  the  defendants  to  such  counsel,  in  the  presence  of  the  pur- 
chaser, before  the  completion  of  the  contract,  that  they  desired  a  full 
examination,  in  order  that  there  might  be  no  after  trouble.  Surely,  if 
there  ever  was  a  case  in  which  the  doctrine  of  caveat  emptor  applies, 
this  is  one. 

It  may  be  well  now  to  notice  the  three  matters  which  are  alleged  in 
the  bill  as  invalidating  the  title  :  First,  that  there  was  no  note  or  record 
of  any  kind  in  the  office  of  the  clerk  of  the  county  court  of  Upshur 
County  of  the  sheriff's  report  of  his  sale  until  the  loth  day  of  January, 
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1878,  which  was  more  than  ten  days  after  the  sale  ;  which  omission, 
counsel  says,  has  been  decided  by  the  Supreme  Court  of  West  Virginia 
to  invalidate  a  tax  deed.  But  this  was  a  defect  apparent  on  the  rec- 
ords, the  very  records  which  Mr.  Fish  was  examining.  Second,  that 
William  H.  Morton,  in  whose  name  the  land  was  returned  delinquent 
for  the  non-payment  of  the  taxes  of  1876,  never  had  any  valid  title  ;  his 
only  claim  of  title  resting  in  a  series  of  fraudulent  papers,  admitted  to 
record  in  the  county  of  Upshur  on  the  i6th  day  of  February,  1876. 
Then  follows  a  statement  of  the  instruments  in  that  chain  of  title,  to 
which  the  bill  adds  :  "  From  this  it  will  be  seen  that  all  of  these  papers 
except  the  last  were  admitted  to  record  upon  certificates  purporting  to 
have  been  made  on  the  24lh  day  of  February,  1867,  which  was  Sunday, 
by  one  Frederick  Bull,  who  only  goes  so  far  as  to  certify  to  the  papers 
as  copies  of  the  papers  which  were  then  produced  before  him."  But 
this  chain  of  title,  as  the  bill  avers  and  the  testimony  shows,  was  on  the 
records,  and  was  examined  by  Mr.  Fish  ;  and  it  also  appears  that  Mr. 
Fish  noticed  that  one  of  these  instruments  at  least,  thus  placed  on  rec- 
ord, was  not  an  original  instrument,  but  only  a  copy.  So  the  defect 
was  not  only  one  which  could  have  been  noticed  by  Mr.  Fish,  but  also, 
so  far  as  the  objection  runs  to  the  record  being  of  a  copy  of  an  instru- 
ment, was  in  fact  perceived  by  him.  Thereafter  he  examined  to  see 
that  this  tract  of  land  was  listed  for  that  year  in  the  name  of  Morion 
only  ;  and  concluded  that,  as  tax  proceedings  are  proceedings  in  rem 
against  the  land,  they  were  not  vitiated  by  any  defect  in  the  chain  of 
title  to  the  party  in  whose  name  the  land  was  listed.  Third,  it  was 
alleged  that  the  title  under  the  tax  deed  was  void,  because  the  tract  of 
land  described  therein  was  and  is  owned  by  other  persons  ciaiaiing 
under  and  owning  by  superior  patents.  And  then  the  bill  sets  out  some 
eleven  patents,  issued  between  1785  and  1793,  f^''  Ja-»'g^  tracts  of  land, 
which  patents,  the  bill  alleges,  covered  and  included  the  tract  in  coiitro- 
versy.     But  these,  too,  were  facts  appearing  on  the  public  records. 

It  is  worthy  of  remark  here,  that  in  the  latter  part  of  the  eighteenth 
century  it  was  a  common  practice  for  the  State  of  Virginia  to  make 
grants  of  large  tracts  of  lands  in  the  then  unoccupied  portions  of  the 
State  now  included  in  the  State  of  West  Virginia,  the  boundaries  of 
which  grants  were  often  conflicting  and  overlapping.  Hence  arose, 
under  authority  of  the  statutes,  a  form  of  patent  known  as  an  "inclu- 
sive" grant.  Grants  of  that  nature  were  before  this  court,  and  consid- 
ered in  the  cases  of  Scott  v.  Ratliffe,'  Armstrong  v.  Morrill,^  and  Hal- 
sted  V.  Buster.^  So  the  exact  tract  of  land  which  any  of  these  patentees 
actually  acquired  could  only  be  determined  after  surveys,  and  a  com- 
parison of  the  dates  of  the  entries,  surveys  and  patents.  And  as  the 
'  5  Pet.  Si.  2  ^4  Wall.  120.  '  140  U.  £.  273. 
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descriptions  in  tax  proceedings  followed  those  in  patents  and  other 
deeds — lands  being  listed  in  the  names  of  the  owners  according  to  the 
system  then  obtaining  in  that  State — the  same  uncertainty  of  boundary 
existed  as  to  lands  held  by  tax  titles.  Hut  with  reference  to  all  these 
matters,  alleged  as  defects  in  the  title,  it  is  enough  to  say  that  they 
were  apparent  on  the  records,  were  open  to  the  inspection  of  plain- 
tiff and  his  counsel,  and  as  to  one  of  them  at  least,  it  was  a  defect  first 
noticed  by  Mr.  Fish,  and  deemed  by  him  insufficient  to  destroy  the  tax 
title. 

So  far  as  respects  the  matter  of  settlers  on  the  land — settlers  having 
occupied  portions  long  enough  to  acquire  title  by  occupancy — both  the 
contract  and  the  deed  give  notice  of  that  fact,  and  make  provision 
therefor.  It  also  appears  that  the  Duffners  made  a  general  examination 
of  the  land  before  the  contract  was  entered  into,  and  spent  three  nights 
at  the  house  of  Isaac  \V.  Simons,  a  settler  claiming  title  by  occupancy, 
who,  as  he  testifies,  notified  them  of  his  claim  of  title.  .A.s  the  plaintiff 
after  his  purchase  never  caused  a  survey  to  be  made  of  the  land,  and 
never  sought  to  find  out  how  much  of  the  ground  was  occupied  by 
these  settlers,  it  is  still  an  unsettled  question  how  much  of  the  forty 
thousand  acres  described  in  the  tax  deed  was  within  the  limits  of  prior 
grants,  or  in  fact  so  occupied. 

We  now  i^ass  to  a  notice  of  the  particular  matters  of  fraud  alleged  in 
the  bill  ;  and  the  first  is,  that  the  defendants  knew  that  their  title  was 
worthless,  and,  with  this  knowledge,  deliberately  represented  it  to  be 
for  the  sake  of  inducing  the  purchase.  The  matters  in  the  testimony 
which  are  relied  upon  to  substantiate  this  charge  are,  that  the  title  was 
in  fact  worthless  ;  that  there  was  talk  in  the  community  to  that  effect, 
which  had  come  to  the  knowledge  of  defendants  ;  that  such  an  opinion 
had  been  given  by  a  prominent  lawyer,  at  one  time  a  judge  of  the 
Supreme  Court  of  that  State,  as  was  known  to  them  ;  the  presumption 
from  their  long  residence  in  the  community  that  all  would  have  known, 
and  the  fact  that  some  did  know,  of  the  existence  of  these  conflicting 
grants  ;  and  the  testimony  of  Mr.  Fleming,  a  lawyer  in  Buckhannon, 
that  these  appellants  stated  to  him  he  might  be  called  upon  to  advise 
as  to  the  title,  and  intimated  that  an  opinion  in  its  favor  was  desired,  and 
that  they  would  pay  him  for  his  services.  But,  as  against  these  matters, 
it  appears  that  these  defendants  were  not  lawyers,  but  farmers  and 
business  men,  not  possessing  or  pretending  to  possess  that  knowledge 
of  the  law  which  would  enable  them  to  determine  as  to  the  validity  of 
the  title  ;  that  they  advanced  not  only  the  money  for  the  purchase  in 
the  first  instance,  but  continued  during  the  succeeding  years  and  until 
this  sale  to  pay  the  taxes,  the  amount  of  taxes  thus  paid  being,  as  stated 
bv  the  county  clerk,  $2,983.82,  and  the  total  amount  paid  by  these  de- 
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fendants  in  one  way  and  another,  toward  perfecting  their  title,  according 
to  the  testimony  of  one  of  the  defendants,  being  $3,150.67  ;  that  they  did 
not  pretend  that  the  title  they  were  selling  was  other  than  a  tax  deed  ; 
and  that  they  indicated  in  the  papers  the  tax  deed  on  which  their  title 
was  based,  and  referred  the  purchaser  to  the  records  by  which  the  val- 
idity of  their  title  could  be  determined.  While  they  niay  have  known, 
as  is  generally  known,  that  there  is  an  uncertainty  about  a  tax  title,  yet 
they  had  confidence  enough  in  it  to  invest  their  money  therein  for  a 
series  of  years,  and  to  invite  the  purchaser  to  an  examination  of  the 
record  evidences  thereof.  So  far  as  respects  the  testimony  of  Mr. 
Fleming,  the  lawyer,  it  is  proper  to  say  that  he  does  not  testify  that 
there  was  any  direct  suggestion  to  the  alleged  effect,  but  simply  that  he 
obtained  an  impression  from  the  general  tone  of  the  conversation,  while 
these  appellants  positively  deny  that  there  was  any  suggestion  or 
thought  on  their  part  of  anything  improper  ;  and  say  that  they  simply 
notified  him  that  they  might  be  asked  to  name  some  local  lawyer  to  ex- 
amine the  title  for  the  purchaser,  and  that  they  should  take  pleasure  in 
recommending  him. 

Again,  it  is  charged  that  these  defendants  surrounded  this  purchaser 
and  his  counsel  and  succeeded  in  preventing  them  from  having  conver- 
sations wiih  other  citizens,  or  making  inquiries  of  them,  and  ascertaining 
such  facts  or  reports  as  might  have  been  gathered  from  such  inquiries. 
But  any  attempt  of  this  kind  is  denied  by  all.  It  was  natural  that  they 
should  be  interested  in  making  a  sale,  and  that  they  should  do  what 
they  could  to  show  attentions  to  the  purchaser  and  his  counsel,  and 
should  be  often  with  them  ;  but  it  does  not  appear  that  they  hindered 
them  in  any  way  from  making  such  inquiries  and  investigations  as  they 
desired.  On  the  contrary,  their  testimony  is  that  they  urged  them  to 
make  fulj^inquiry  and  investigation  before  consummating  the  purchase. 

It  is  further  charged  in  the  bill  that,  "in  order  to  induce  said  plaintiff 
to  accept  and  confide  in  the  said  representations  as  to  the  validity  of 
the  said  title,  and  in  order  to  prevent  the  said  plaintiff  from  making 
inquiries  in  other  directions  respecting  the  same,  the  said  Daniel  D.  T. 
Farnsworth,  at  the  time  of  making  the  said  representations  respecting 
the  said  title,  also  represented  to  the  said  plaintiff  that  he,  the  said 
Daniel  D.  T.  Farnsworth,  had  been  governor  of  the  State  of  West  Vir- 
ginia and  a  member  of  the  senate  of  the  same  State,  and  was  at  the 
time  of  making  such  representations  the  president  of  a  bank  and  the 
president  of  a  railroad  company  and  a  member  of  the  Baptist  Church, 
and  had  heretofore  built  a  church  edifice,  which  he  pointed  out  to  the 
said  plaintiff,  and  that  he  was  not  such  a  man  as  would  deceive  or  take 
advantage  of  the  said  plaintiff,  or  would  have  anything  to  do  with  titles 
to  land  unless  they  were  good  titles." 


^ 
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According  to  the  plaintiffs  testimony,  it  would  appear  that  these 
statements  were  made  before  the  signing  of  the  original  contract.  Ac- 
cording to  Mr.  Farnsworth,  that,  while  he  did  make  statements  of  that 
character,  it  was  only  after  the  contract  was  signed,  and  while  walking 
about  the  city  with  the  plaintiff,  and  in  response  to  inquiries  made  by 
him.  I'ut^  further,  the  testimony  of  Mr.  Farnsworth  is  that  those  mat- 
ters concerning  himself,  thus  stated,  were  true,  and  there  is  no  sugges- 
tion anywhere  that  they  were  not  true.  If  true,  they  certainly  were  not 
false  and  fraudulent  representations,  and  if  false,  they  were  not  of  a 
character  to  invalidate  a  contract.  It  would  hardly  do  to  hold  that  a 
party  was  induced  into  a  contract  by  false  and  fraudulent  representa- 
tions, because  one  of  the  vendors  represented  that  he  had  been  gover- 
nor of  the  State,  and  was  a  member  of  the  church,  and  president  of  a 
bank  and  a  railroad  company. 

One  other  matter  alone  requires  notice.  It  appears  that  in  the  talk 
preceding  the  contract  of  purchase  the  committee  had  named  $20,000 
as  the  price  of  the  land,  and  had  asked  a  further  sum  of  $1,500  for 
their  own  services ;  but  that  the  final  outcome  of  the  negotiations  was 
the  fixing  of  $15,000  as  the  price  of  the  land,  and  $6,500  to  be  paid  to 
these  two  appellants  for  their  services.  It  is  enough  to  say,  that  what- 
ever wrong  these  appellants  were  guilty  of  in  making  this  change,  was 
a  wrong  to  their  associates  and  not  to  the  purchaser.  It  is  not  a  matter 
he  can  complain  of.  The  full  amount  which  he  had  to  pay  was  the 
amount  they  named  in  the  first  instance,  to  wit,  $21,500,  and  if  in  fraud 
of  the  rights  of  their  associates  they  changed  the  distribution  of  that 
sum,  it  was  a  wrong  which  only  the  parties  injured  can  take  advant- 
age of. 

This  is  the  whole  case  presented  by  the  record.  The  vendors  pre- 
tended to  sell  only  a  tax  title.  They  specially  guarded  themselves 
against  any  rights  of  actual  settlers.  The  validity  of  their  title  and  the 
extent  of  it  were  matters  apparent  on  the  records,  and  open  to  the  in- 
spection of  the  purchaser.  He  did  not  act  on  their  representations  that 
the  title  was  good,  but  brought  his  own  counsel  from  home  to  examine 
those  records,  and  acted  upon  his  judgment  of  the  title.  The  conduct 
of  the  defendants  supports  their  testimony,  that  they  believed  there  was 
validity  to  their  title.  The  particular  statements  compained  of  as 
against  one  of  these  appellants  were  true  in  fact,  and,  if  not  true,  were 
not  of  a  character  to  avoid  the  purchase.  The  wrong  which  these  two 
appellants  are  specially  charged  to  have  been  guilty  of  was  a  wrong 
against  their  associates  and  not  against  the  purchaser,  nor  one  of  which 
he  can  take  advantage.  It  follows,  therefore,  that  there  was  no  such 
showing  made  as  would  justify  a  court  in  rescinding  the  contract  of  pur- 
chase, and  decreeing  a  repayment  of  the  money. 
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The  decree  will  oe  reversed,  and  the  case  remanded,  with  instruc- 
tions to  dismiss  the  bill  as  to  these  appellants. 

Mr.  Justice  Gray  did  not  hear  the  argument  or  take  part  in  the  de- 
cision of  this  case.  ^^  ^Lj<^0<xyiJL  '"^■^'  ^^^^'^'^^^^ 

CLARA  FAIRCHILD,  Appellant,  v.  LUCY  ANN  McMAHONT^^'l^^'^'^-^S 

Respondent.  ^^x^fi-^pt  "^^^jJh 

In  the  Court  of  Appeals  of  New  York,  October  3,  1893.     ^^fk^  v-v-»~ 

[Reported  in  139  N'ew  York  Reports  290.]  ^^      ^       . 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme  Court   .  .     -^Xw^ 
in  the  second  judicial  department,  entered  upon  an  order  made  July  V  I   > 

22,  1892,  which  affirmed  a  judgment  in  favor  of  defendant  entered  upon  6v>ytW  (p^ 
a  decision  of  the  court  on  trial  at  Special  Term.  ^7  ^<7 6?  '*'**»' 

This  action  was  brought  for  the  foreclosure  of  a  mortgage.  L^jS)  ^--^^jbl^ 

The  facts,  so  far  as  material,  are  stated  in  the  opinion.  c*  C  ^ 

Payson  Merrill  for  appellant.  ^ .  ^ 

Z>^«/j  J/iryJ/^/it'^  for  respondent.  ftLCt'  ^\ 

O'Brien,  J,  The  plaintiff  sought  to  foreclose  a  mortgage  assigned  C*/^  •  fw\*'t 
to  her,  before  the  commencement  of  the  action,  executed  and  delivered  -,  '^  i^i^yf^ 
by  the  defendant  upon  certain  real  estate  of  which  she  was  the  owner,  vjt*i)h'*^ 

subject  to  other  mortgage  liens,  and  bearing  date  April  30th,  1890,  for 's'-'*''*-*'"''^        '   /' 
$1,500,  payable  one  year  from  date,   with  semi-annual   interest.     The  tA,A/vl</«,^/5^y 
mortgage  was  given  to  one  Joseph   H.  Cain,  with   whom   the  negotia- <^,,^  <L-J/ ^-^^ 
tions  and  transactions  which  resulted  in  its  execution  and  delivery  were  Ajy^.  .^  ^^  Ot  " 
had,  or  with  agents  acting  for  him  or   in  his  interest.     The  defense  is  ',va>..4^  l^  ' 
fraud  practiced  upon  the  defendant,  by  means  of  which  she  was  induced  ^^js^C'-J^ 
to  make  and  deliver  the  mortgage  and  the  accompanying  bond.     The         j.     i^CBu/' 
facts  to  sustain  this  defense  are  stated  with  considerable  detail,  the  sub-  _  t'*"'^ 
stance  of  which,  in  brief,  is  as  follows  :  >'tft**v^  ^ 

On  the  9th  of  April,  prior  to  the  execution  of  the  mortgage,  the  de-  jju^f    U-HJCm 
fendant,  through  her  husband  acting  for  her,  entered  into  an  agreement      ,     ^^  /^-^ 
with  Cain  to  exchange  real  estate.     Each  owned  a  house  and  lot  in-^^   >,    ^^_^,_^ 
cunibered  by  mortgage,  the  equity  of  redemption   in  which  was  to  be  O-*-^^ 
conveyed  to  the  other,  and  the  agreement  was  actually  carried  out  by  {/;^i-^ 
the  execution  and  delivery  of  proper  conveyances.     The  mortgage  in  ^^^'^'^ 
([uestion  was  executed  and  delivered  in   pursuance  of  this   agreement.  4  ^/i./ <? 
iTTs  alleged,  in  substance,  that  one  Yoran,  the  plaintiff's  son,  was  the  *.     ,^  ^  ij^*^ 
])rinciiial  actor  in  the  transaction  and  the  real  party  to  be  benefited.  ''^^  a 

That  though  the  record  title  to  the  real  estate  to  be  conveyed  to  the    '^^^ '     / 
defendant  was  in  Cain,  yet  his  title  was  nominal,  as  his  name  was  sim-     |<-^  t<T. 
piyused  by  Yoranjn  the  purchase^of  the  property  and  in  the  negotia-     l^_j^  i%Z  " 
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tions  for  its  sale  to  the  defendant  and  in  the  conveyance.  It  is  then 
charged  in  substance  that  Yoran,  Cain  ami  their  broker,  and  another 
broker  employed  by  and  acting  for  the  defendant's  husband,  her 
agent,  conspired  together  to  cheat  and  defraud  the  defendant  l)y  false 
and  fraudulent  representations  concerning  the  value  and  coiulition  of 
the  house  which  the  defendant  by  the  agreement  was  to  receij/'e 
in  exchange  for  her  property,  and  which  she  subsequently  conveyed, 
and  that,  in  reliance  upon  the  truth  of  the  statements,  she,  through  her 
husband,  entered  into  and  executed  the  agreement  and  made  the  ex- 
change. It  is  further  averred  that  upon  discovery  of  the  fraud  the  de- 
fendant offered  to  rescind  the  whole  transaction.  The  courts  below 
have  sustained  the  defense,  and  the  charges  of  fraud  and  other  facts 
alleged  by  the  defendant  are  found  by  the  learned  trial  judge  to  be  sub- 
stantially true.  The  testimony  upon  the  issues  of  fact  was  very 
conflicting,  but  after  considering  it  with  all  the  circumstances  we  are 
unable  to  say  that  any  of  the  findings  material  to  the  defense  and  chal- 
lenged by  exception  are  without  support,  and,  therefore,  feel  concluded 
by  them  as  to  the  facts. 

There  are  one  or  two  questions  of  law,  however,  that  should  be  no- 
ticed. One  of  the  false  representations  made  by  Yoran  and  his  broker 
to  the  defendant's  husband,  as  appeared  from  the  findings,  which  was 
relied  upon,  and  which  influenced  her  action  in  making  the^exchange 
and  giving  the  bond  and  mortgage  in  suit,  and  upon  which  the  finding 
of  fraud  is  based,  was  that  the  house  and  lot  transferred  to  the  defendant 
in  the  exchange  was  worth  $15,000.  That  Cain  had  just  puichase4jt 
at  the  price  of  $12,000  from  the  executors  of  the  deceased  owners,  who 
were  compelled  to  sell  at  a  price  below  the  real  value,  and  that  such 
was  the  consideration  expressed  in  the  deed  to  him  from  the  executors 
as  would  appear  from  the  record  in  the  county  clerk's  ofiice. 

It  is  further  found  that  the  defendant's  husband,  before  entering 
into  the  transaction,  did  examine  the  deed  in  the  clerk's  office  under 
which  Cain  took  the  title,  and  that  it  appeared  from  the  same  that  the 
consideration  w^as  $12,000,  and  that  the  defendant  and  her  husband  be- 
iTeved  the  statement.  That  while  it  was  true  that  the  consideration 
stated  in  the  deed  was  $12,000,  it  was  not  true  that  the  real  considera- 
tion paid  was  that  sum,  but,  on  the  contrary,  the  fact  was  that  about 
twenty-four  days  before  the  transaction  Yoran  had  purchased  the  prop- 
erty for  $7,000,  which  was  its  true  value,  and  had  taken  the  deed  in  the 
name  of  Cain,  expressing  a  fictitious  consideration  for  the  purpose  of 
deceiving  investors,  and  that  the  defendant  had  procured  the  considera- 
tion to  be  falsely  stated  in  the  deed.  This  finding  raises  the  question 
whether  a  false  statement,  deliberately  made  by  a  party  about  to  sell 
property  to  the  party  about  to  purchase  it,  with  respect  to  the  price 
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which  he  had  paid  for  it  to  a  former  owner,  is  a  sufficient  basis  upon 
which  to  predicate  a  finding  of  fraud,  when  the  statement  is  rehed  upon 
by  the  party  to  whom  made. 

It  has  been  held  that  a  false  statement  by  a  vendor  to  a  vendee 
concerning  the  value  of  property  about  to  be  sold  will  not  sustain  an 
action  for  fraud,  but  the  vendee  in  such  cases  must  rely  on  his  own 
judgment.' 

It  may  be  that  the  rule  in  such  cases  would  be  different  if  the  pur- 
chaser was  prevented  by  any  act  or  artifice  of  the  seller  from  exercising 
his  judgment  in  ascertaining  the  value. 

But  the  {^estion  here  is  not  one  arising  out  of  a  representation  as  to 
value.  The  representation  was  with  respect  to  a  fact  which  might,  in 
the  ordinary  course  of  business,  influence  the  action  and  control  the 
judgnient  of  the  purchaser,  namely,  the  price  paid  for  the  proper^ 
about  to  be  sold  by  the  vendor,  within  less  than  a  month  prior  to  the 
transaction  ;  and  so  we  think  that  a  false  statement  with  respect  to  the, 
price  paid  under  such  circumstances,  which  is  intended  to  influence  thej  ii 

pufcTiaser  and  does  influence  him,  constitutes  a  sufficient  basis  for  aj^^*"^    'i  ^^ 
finding  of  fraud.  *^  €^Ws,%^ 

It  was  so  held  in  Sandford  v.  Handy,"  where  a  new  trial  was  granted  jf^Vt^   tA*^ 
to  the  plaintiff  in  an  action  of  this  character  on  the  ground  that  proof  of 
such  representations  was  improperly  excluded  at  the  trial.     Ch.  J.  Nel- 
son, delivering  the  opinion  of  the  court  (p.  269),  said  : 

"  I  am  also  inclined  to  think  that  any  misrepresentation  as  to  the  i' 
actual  cost  of  the  property  is  a  material  fact,  and  naturally  calculated  to 

mislead   the  purchaser Misrepresentation    as   to  the   cost  of 

an  article  stands  somewhat  on  the  same  footing.     It  is  a  material  fact, 
which  not  only  tends  to  enhance   the   value,  but  gives  to  it  a  firmness    : 
and  effect  beyond  the  force  of  mere  opinion. 

"  The  vendor  is  not  bound  to  speak  on  the  subject,  but  if  he  does,  I 
think  he  should  speak  the  truth." 

The  same  principle  received  the  sanction  of  the  court  in  Van  Epps 
.7'.  Harrison/  and  is  apparently  recognized  in   Smith  v.  Countryman,* 
Hammond  v.  Pennock,^  and  Goldenbergh  z>.  Hoffinan." 

There  is  another  question  in  the  case  as  to  how  far  these  statements 
as  to  the  cost  of  the  property  made  by  a  broker  employed  by  Yoran  can 
bind  the  plaintiff  or  Cain,  her  assignor.  But  it  sufficiently  appears  that 
Yoran  used  Cain's  name  in  the  transactions  with  his  consent,  and  that 
he  also  employed  the  broker  to  sell  the  property  or  negotiate  the  agree- 
ment for  an  exchange.  All  persons  who  acted  for  or  in  the  name  of 
Cain,  or  with  his  consent,  in  bringing  about  the  transaction  must  now 

'  Ellis  z:  Andrews,  56  N.  Y.  83.         ^  23  Wend,  260.  ^  5  ^jji  5^ 

*  30  N.  Y.  655.  *  61  id.  151.  «  69  id.  326. 


-(^cAT. 
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be  dcciiiecl  to  be  his  agents,  and  as  he  accepted  the  fruits  of  their  efforts 
in  this  regard  and  took  the  title  to  the  bond  and  mortgage,  which  was  a 
ji.irt  of  the  result  of  their  negotiations,  and  transferred  them  to  the  plain- 
tiff, all  the  methods  employed  by  either  Yoran  or  his  broker  to  procure 
the  agreement  for  an  exchange  and  the  mortgage  in  suit  are  imputable 
to  the  person  in  whose  name  they  acted,  and  who  voluntarily  received 
the  securities  thus  procured.  He  could  not,  even  though  innocent,  re- 
ceive a  mortgage  thus  procured  and  at  the  same  time  disclaim  respon- 
sibility for  the  fraud  by  means  of  which  the  defendant  was  induced  to 
deliver  it.'  The  findings  imply  that  the  broker  was  the  general  agent 
of  Cain,  and  as  such  his  statements  bound  his  principal,  and  those  find- 
ings are  sustained  by  the  evidence. 

The  plaintiff  took  no  other  or  different  title  to  the  bond  and  mortgage 
than  Cain  had.  The  record  discloses  no  estoppel  or  other  principle  of 
equity  which  can  protect  the  plaintiff  against  any  defense  which  might 
have  been  urged  if  the  securities  had  remained  in  the  hands  of  the 
original  parties. 

We  have  examined  the  other  exceptions  in  the  case,  and  as  they  do 
not  present  any  question  requiring  discussion  or  any  error  that  affects 
the  judgment,  it  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 

w  J  SbvXU*^        Mcknight  v.  Thompson  et  al. 

•y   ^  UO^  ^     ^^  "^^^  Supreme  Court  of  Nebraska,  March  21,   1894. 

[Tft.iiJbiiiiiftl  \^Reportedin  58  Northwestern  Reporter  453.] 

YTf,J^^^  Error  to  District  Court,  Hitchcock  County  ;   Cochran,  Judge. 

Action  by  Aaron  McKnight  against  John  Cruts  and  Samuel  Thomp- 
son to  rescind  a  contract.  There  was  judgment  for  defendants,  dismiss- 
ing the  action  on  demurrer  to  petition,  and  plaintiff  brings  error.     Re- 


v\.«v- 


V( 


J.  W.  Cole  for  plaintiff  in  error. 


?J&i>-«-V         versed. 

j^  .y^Jtjja      J-  Byron  Jennings  for  defendants  in  error. 
^\  , — ««— 3»      Norval,  C.J.     Aaron  McKnight  traded  to  Samuel  Thompson  and 
'VvJi**^  »        John  Cruts  a  stallion,  and   took  in  exchange  therefor  three  lots  in  the 
rj{ii\\i-}-^f\     city  of  Topeka,  Kan.     McKnight  brought  this  action  in  the  lower  court 
,  for  a  rescission  of  the  contract,  or,  if  rescission  cannot  be  had,  for  dam- 

^  ages  on  account  of  alleged  fraudulent  representations  of  the  defendants 

,lr      in  the  trade  of  the  lots.     The  District  Court  sustained  a  general  demur- 

.^/^■^  .  ,  Krumm  v.  Beach,  96  N.  Y.  398. 


-^ 
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rer  to  the  petition,  and  dismissed   the  action  ;    to  reverse  which   ruling    •  ».  '"*-^  Lr^ 
plaintiff  brings  the  case  here  on   error.     The   petition   charges  among  ^»*vwO   "^-^^r 
other  things,  in  substance,  that  on  the  25 ih  day  of  March,   1890,  the    ^      tf^^c^/l^CLi 
defendants,  conspiring  and  confederating  together  to  cheat  and  defraud     1  ,^ 
plaintiff,  represented   that   the  defendant  Thompson   was  the  owner  of  ZJ 

lots  299,  297,  and  301  on  Kolon  Avenue,  Jenkins  M.  Morriss'  Addi- 
tion to  the  city  of  Topeka,  Kan.,  and,  for  the  purpose  of  inducing 
plaintiff  to  trade  for  said  lots,  defendants  represented  to  plaintiff  that 
said  lots  were  of  the  value  of  $[,ooo,  and  that  they  were  mcumbered 
for_the_sum  of  $650,  and  no  more  ;  that  defendants,  for  the  purpose  of 
inducing  plaintiff  to  rely  upon  their  statements  as  to  the  value  of  said 
lots,  read  and  delivered  to  plaintiff  a  letter  bearing  date  of  January  7, 
1890,  purporting  Jo  have^beenwntjten  by  one  V.  Franklin^  of  the  Citi- 
zens' Bank  of  M£^£!5l..^[£,^:»J^  ■^^'^^''  ^^'^°"^'  Bank  of  Topeka, 
Kan., "inquiring  as  to  the  value  of  said  lots,  with  the  pretended  answer 
thereto  of  tTie  cashier  of  the  said  First  National  Bank  ;  that  said  pre- 
tended answer  placed  the  value  of  said  lots  at  $350  to  $400  each. 
The  petition  further  charges  that  said  representations  and  statements  of 
the  defendants  were  false  and  untrue,  and  were  known  to  be  such  by 
the  defendants  when  made ;  that  said  lots  were  of  no  value  whatever 
over  and  above  the  mortgage  incumbrance  thereon  of  $650  ;  that,  in- 
stead of  the  value  of  said  lots  having  been  placed  at  $350  to  $400  each 
by  said  cashier  in  his  said  letter,  their  value  was  stated  by  him  to  be 
from  $150  to  $200  each,  but  that  said  defendants,  for  the  purpose  of 
defrauding  plaintiff,  changed  and  raised  said  tigures ;  that  plaintiff  had 
never  seen  said  lots,  and  was  wholly  ignorant  of  their  value,  but  that 
relying  entirely  upon  the  said  statements  and  representations  of  the  de- 
fendants, and  believing  the  same  to  be  true,  and  that  said  letter  of  the 
cashier  was  genuine,  and  not  forged,  plaintiff  was  induced  to  and  did 
give  defendants  in  exchange  for  said  lots  a  stallion  of  the  value  of  $500, 
and  assumed  and  agreed  to  pay  said  incumbrance  of  $650  on  said 
real  estate. 

The  question  presented  for  our  consideration  is  whether  the  petition 
was  sufficient  to  entitle  plaintiff"  to  the  relief  demanded.  Usually  a 
mere  assertion  concerning  the  value  of  property  made  by  the  vendor  is 
not  actionable,  although  known  by  him  to  be  untrue.  In  other  words, 
a  charge  of  fraud  can  seldom  be  predicated  on  tl;ie  mere  expression  of 
an  opinion,  and  representations  or  statements  of  the  value  of  property 
are  generally  regarded  as  of  that  character,  and  a  vendee  is  not  ordina- 
rily warrantee!  In  placing  any  confidence  in  them.  Such  is  undoubtedly 
the  rule  where  the  buyer  is  acquainted  with  the  property  and  its  value, 
qrjKJiexe  he  has  negligently  omitted  to  make  inquiries  for  the  purpose 
of  ascertaining  the  real  condition  of  the  property.     The  rule,  however, 
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is  otherwise  where  the  purchaser  resides  at  considerable  distance  from 
the  location  of  the   property   which  is  the  subject  of  the  negotiations, 
and  is  preventeil  from  examining  it,  or   from   n)aking  inquiries  as  to  its 
value  and   condition,  by   the  fraud  of  the  seller.     In   such  case  a  false 
assertion  concerning  value  will  not  be  regarded  as  a  mere  expression  of 
opinion,  but  will  be  treated  as  an   affirmation  of  fact.     The  Supreme 
Court  of  New  York,  in    Chrysler  v.  Canaday,'  say  :    "The  lule  is  well 
settled   that   a   naked  assertion  by  a   vendor  of  the  value  of  projjerty 
offered  for  sale,  even  aTHiough  untrue  of  ilsilf,  and  kiKjwn  [o  be  such 
by  him,  unless  there  is  a  want  of  knowledge  by  the  vendee,  and  the  sale 
is  made   in   entire   reliance   upon  the   representations   made,  or   unless 
some  artifice  is  employed  to  prevent  inquiry  or  the  obtaining  of  knowl- 
edge by   the   vendee;,  will  not  render  the   vendor   responsible  to  the 
vendee  for  damages   sustained   by  him.      In   thj£  case   there   are  fac^ 
proven  which  show   artifice   and  conspiracy  from  the  outset  on  the  jjart 
of  the  tlifendant  to  cheat  and  defraud  the  plaintiff,  who  was  put  in  com- 
numication  with  parties   who   aided  in  carrying  out  the  deception  and 
putting  him  under  the  influence  of  confederates,  who  acted  in  collusion 
and  with  the  palpable  purpose  to  deceive  and  defraud,  turn.     The  facts 
referred  to  would  undoubtedly  have  great  effect  upon  a  jury,  and,  if 
pro|)erly  presented,  would  justify  a  verdict  for  the  damages  sustained."' 
In  Simar  v.  Canaday  (supra)  it  was  ruled  that  a  statement  made  by  the 
vendor  which  is  tantamount  to  an  estimate  of  opinion,  such  as  value,  is 
not  actionable,  but  that  every  assertion  as  to  value  of  property  sold  is  not 
regarded  as  a  mere  matter  of  opinion  and  belief,  and  whether  it  is  merely 
the  expression  of  an  opinion  or  an  affirmation  of  a  fact  is  a  question  for 
the  jury.     Folger,  J.,  in  delivering  the  opinion  of  the  court,  observes  : 
"  And  where  they  are  fraudulently  made  of  particulars  in  relation  to  the 
estate  which  the  vendee  has  no  equal  means  of  knowing,  and  where  he 
is  induced  to  forbear  inquiries  which  he  would   otherwise  have  n)ade, 
and  damage  ensues,  the  party  guilty  of  the  fraud  will  be  liable  for  the 
damages  sustained."     The  Indiana  case  cited  above  was  an  action  upon 
a  note  given  for  a  part  of  the   purchase-price   of    a  quarter  section  of 
land.     The  defendant  set  up  in  his  answer  that  the  plaintiff  falsely  and 
fraudulently  represented  the  land   to  be  of  the  value  of  $ss  V^^  acre, 
and  the   soil   rich,  black  loam,  and   that  he   had  been  offered  $32  per 
acre ;    that  defendant  had  never  seen  the  land,  nor  been  in   the  neigh- 
)  borhood  of  it  ;  that,  before  closing   the   purchase,  he  started  to  see  it, 
I  but    was   turned   back  by  plaintiff  repeating  his  representations,  and 

'  90  N.  Y.  272. 

"See  Simar  -'.  Canaday,  53  N.  Y.  298;  Lord  v.  French,  61  Me.  420  ;  King  v. 
Investment  Co.,  76  Iowa  11,  39  N.  W.  919;  Witherwax  v.  Riddle,  121  111.  140, 
13  N.  E.  545;   Harris  v.  McMurray,  23  Ind.  9. 
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stating  if  the  neighbors  did  not  say  it  was  worth  that  much  there  would 
be  no  trade  ;  that  defendant  reUed  upon  said  representations  ;  that  the 
land  was  not  of  the  value  stated,  but  was  worth  only  $13  per  acre,  and 
that  such  is  the  opinion  of  the  neighbors ;  that  urgent  business  called 
him  to  his  home,  and  he  had  no  opportunity  for  three  or  four  months  of 
either  inquiring  or  going  to  see  the  land.  It  was  held  that  the  answer 
stated  a  good  defense.  The  Iowa  case  was  where  a  loan  of  $800  was 
made  upon  80  acres  of  land  which  the  borrower,  in  his  written  applica- 
tion for  the  loan,  had  falsely  and  fraudulently  represented  to  be  of  the 
value  of  $30  per  acre,  when  in  fact  it  was  not  worth  to  exceed  $5. 
Relying  upon  the  application,  plaintiff  accepted  the  securities  and  paid 
the  money  for  them.  On  the  discovery  of  the  fraud  he  tendered  back 
the  securities,  and  brought  an  action  to  recover  the  money.  Upon 
these  facts  the  trial  court,  at  the  close  of  plaintiff's  case,  directed  a  ver- 
dict for  the  defendant.  The  Supreme  Court  reversed  the  case,  and,  in 
speaking  of  the  written  application  in  the  opinion,  say  :  "  It  was  more 
than  a  mere  general  declaration  of  the  value  of  the  property,  based 
upon  the  opinion  of  either  Wellman  or  the  general  manager.  It  was 
the  deliberate  preparation  of  a  statement  for  the  information  of  persons 
seeking  to  invest  money,  and  upon  which  they  were  invited  to  rely  with- 
out an  examination  of  the  land."  In  the  case  at  bar  the  trade  was 
made  in  this  State,  while  the  land  was  in  another.  Plaintiff  had  never 
seen  the  lots,  nor  was  he  acquainted  with  their  value.  He  had  no  op- 
portunity of  examining  them,  and  was  prevented  from  so  doing  by  rea- 
son of  the  false  statements  made  by  the  defendants  and  the  forged  letter 
already  mentioned.  We  think  the  facts  set  up  in  the  petition,  if  true, 
are  sufficient  to  entitle  plaintiff  to  have  the  contract  of  exchange  set 
aside  on  the  ground  of  fraud,  and  that  the  District  Court  erred  in  sus- 
taining the  demurrer  to  the  petition. 

Judgment  reversed,  and  cause  remanded. 

Post,  J.,  not  sitting. 

BROTHERTON    BROTHERS    et    al.    v.    REYNOLDS,    Ap- 
pellant. 

In  the  Supreme  Court  of    Pennsylvania,  October  i,  1894. 

[Reported  in  164  Pennsylvania  State  Reports  134.] 

Argued  May  i,  1894.  Appeal,  No.  65,  Jan.  T.,  1894,  by  defend- 
ant, from  decree  of  C.  P.  Warren  Co.,  June  T.,  1890,  No.  11,  in  favor 
of  plaintiff  on  bill  in  equity.  Before  Sterrett,  C.J.,  Green,  McCollum, 
Mitchell,  and  Dean,  JJ.     Affirmed. 
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Bill  in  equity  for  rescission  of  contract  of  sale  of  timber,  and  for  an 
account.     Before  Henderson,  P. J.,  specially  presiding. 

The  case  was  referred  to  W.  V.  N.  Yates,  Esq.,  as  master,  who  re- 
conunended  a  decree  in  accordance  with  the  prayers  of  the  bill. 
The  facts  appear  by  the  opinioii  o{  the  Supreme  Court.' 
W.  M.  Lindsey  and  Chas.    IV.  Stone,  J.   O.  Parmlee  with  them,  for 
appellant. 

W.  W.  Wilbur^  \Vm.  Schnur  with  him,  for  api)ellees. 
Opinion  by  Mr.  Justice  Dean.     The  bill  in  this  case  averred  that 
defendant,  by  false  and  fraudulent  representations  and  devices,  had  in- 
duced the  plaintiffs  to  contract  with  him  for  certain  standing  timber,  and 
prayed  for  a  rescission  of  the  contract,  an  accounting  for  money  paid, 
an(    a  computation  of  damages.     The  defendant  denied  any  false  or 
g      Q^  >         fraudulent  representation,  and  averred  the  contract  was  in  all  respects 
w****Xr      reasonable  and  fair,  and  made  by  plaintiffs  with  a  full  knowledge  of  all 
the  material  facts. 

Reynolds,  a  resident  of  Rochester,  New  York,  was  the  owner  of  982 
acres  of  timber  land  in  Glade  Township,  Warren   County,  Pennsyl- 
vania ;  on  this  he  had  erected  a  sawmill  and  other  improvements,  and 
was  carrying  on   the  manufacture   of  lumber.     While  so  engaged,  on 
the  13th  of  December,  1889,  he  entered  into  a  written  agreement  with 
plaintiffs  to  lease  to  them  the  sawmill  and  the  other  improvements  on 
the  land,  for  the  term  of  four  years,  with  the  standing  timber  thereon, 
they  to  saw  the  timber  into  lumber  within  that  time,  and  deliver  it  to 
defendant  on  the  cars  at  Warren  for  shipment  to  such  consignees  as  he 
should  direct ;  also,  to  manufacture  and  deliver  the  railroad  ties  there- 
on.    A  complete  schedule  of  prices  to  be  paid  by  defendant  to  plaintiffs 
for  each  of  twenty-one  kinds  and  quality  of  lumber,  on  delivery,  was 
made  part  of  the  agreement.     The  payments  for  such  lumber  were  to 
be  credited  by  defendant  to  plaintiffs,  the  15th  of  each  month,  for  all 
deliveries  made  the  previous  month,  until  the  sum  of  $30,000  had  been 
thus  paid  Reynolds  as  the  consideration  of  the  contract  ;  with  the  stipu- 
lation, however,  that  Reynolds  was   to  pay  to  plaintiffs  in  cash  each 
'  ri/  ^»c/^'^"^""*^h  $6.00  per  thousand  on  lumber,  and  18  cents  for  each  tie,  leaving 
x_n>4  4\     consequently  only  the  excess  above  these   a  nounts,  as  shown  by  the 
^_^  y     schedule  prices,  as  actual  payments  on  the  whole  price  ;  further  stipu- 
, ,       ,  /^     lating  that,  when  the  whole  $30,000  was  thus  received  by  Reynolds,  the 
'''''*0Y^r/    timber  yet  unmanufactured,  with  the  sawmill  and  appurtenances,  were 
'  '^"^     to  become  absolutely  the  property  of  plaintiffs.     As  part  payment  of  the 
$30,000,  they  delivered  to  Reynolds  a  smaller  sawmill  they  owned  on 
another  tract,  at  the  price  of  $1,600,  somo   sawed  lumber  valued  at 
$1,400,  and   a   promissory   note   for   $3,000,  secured  by   mortgage  on 
'  The  decree  entered  on  the  master's  report  has  been  omitted. — Ed. 

vj!uO<J.  j-aJU^   V  W^>^\Vi  H^^V  1^*^(0^  [Chl&4^.  a5^T-*^MA-fO 
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property  in  Erie  County.  At  the  same  time,  Reynolds  sold  and  de- 
iTverecT  to  the  plaintiffs  in  addition,  a  large  amount  of  other  personal 
property  upon  the  premises,  not  included  in  the  transfer  of  the  timber. 
Tlie  price  agreed  upon  for  this  was  $4,000,  $2,000  of  which  they  paid 
in  cash,  and  the  balance  in  a  note  at  six  months.  ...-.—-— 

The  plaintiffs  then  took  possession  of  the  property,  and  commenced 
to  manufacture  and  deliver  lumber  as  agreed  upon,  and  so  continued 
until  February  14,  1890.  They  had  then  manufactured  about  100,000 
feet  of  lumber,  and  delivered  about  half  of  it  on  the  cars,  at  $8.00  per 
thousand,  the  cost  of  manufacturing  being  $6.00  per  thousand.  They 
had  also  in  the  woods  about  200,000  feet  of  logs,  cut  ready  for  hauling 
to  the  mill,  and  the  cost  of  these  was  $2.00  per  thousand  ;  the  plain- 
tiffs had  also,  in  purchases  of  additional  tools  and  equipment  and  ex- 
penditures about  their  operations,  paid  out  about  $2,250,  The  parties 
onthaX^day  made  a  new  agreement,  whereby  plaintiffs  surrendered  to 
Reynolds  all  the  property  contracted  for  in  the  first  agreement,  and  all 
that  had  been  added  by  them ;  Reynolds  agreeing  to  manufacture  and 
sell  timber  and  ties  from  the  land  until  the  net  proceeds  paid  the  note 
of  $2,000,  and  the  $30,000,  the  consideration  money  of  the  first  agree- 
ment; a  reasonable  compensation  to  Reynolds  for  his  services  and  risk, 
not  to  exceed  $5,000  per  year ;  further,  he  to  account  for  all  lumber 
received  and  manufactured  up  to  that  date  ;  when  all  these  payments 
were  made  out  of  the  net  proceeds  of  timber  manufactured,  Reynolds 
was  to  re-transfer  all  the  property  to  plaintiffs,  with  the  right  to  two 
years'  further  time  to  remove  any  timber  yet  standing.  Accordingly, 
Reynolds  again  resumed  possession. 

The  plaintiff's  aUeged  they  had  entered  ijito  both  contracts,  relying 
upon  the  representations  of  Reynolds  as  to  the  quantity  and  quality  of 
the  timber,  and  that  these  representations  were  grossly  false  and  known 
to  be  so  by  Reynolds  at  the  time.  That  he  had  represented  there  was 
upon  the  land  nine  millions  of  feet,  when  in  fact  there  were  not  three 
minions  ;  also,  that  it  was  of  the  best  quality,  while  in  fact  it  was  very 
inferior  ;  that  he  had  pointed  out  to  them  timber  as  on  this  tract  which 
was  not  on  it. 

The  master,  from  the  evidence,  has  found,  as  a  fact,  that  Reynolds 
had  said  to  plaintiffs  before  the  first  contract  was  made,  there  were  nine 
millions  of  feet  on  the  land  ;  he  finds,  further,  that  there  were  not  three 
millions,  and  that  Reynolds  knew  it ;  that  Reynolds  represented  the 
timber  as  of  good  quality,  yet  it  was  very  poor,  and  Reynolds  knew 
this.  That  he  made  other  false  representations  to  plaintiffs,  to  induce 
them  to  enter  into  the  contracts,  and  that  both  contracts  were  made  by 
plaintiffs  in  reliance  upon  these  representations. 

Throughout,   in   his  findings   of  facts   and   conclusions  at  law,  the 
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master's  report  is  against  defendant ;  and  he  suggests  that  the  court 
decree  that  Reynolds  deliver  up  both  contracts  for  cancellation,  as  also 
the  notes,  mortgages,  and  securities  in  his  possession,  delivered  to  him 
by  plaintiffs  in  pursuance  of  the  contracts,  and  that  all  bargains  and 
agreements  on  the  subject  be  rescinded.  Further,  that  an  account  be 
taken  of  the  money  expended  by  plaintiffs,  and  paid  by  them  to  defend- 
ant, and  of  damages  sustained  by  them,  and  that  defendant  be  ordered 
to  pay  over  to  them  such  sum  as  should  be  found  due. 

On  excei)tions  filed  by  defendant  to  the  report,  they  were  overruled 
by  the  court,  the  report  confirmed,  and  the  decree  suggested  by  the 
master  adopted.     From  that  decree  defendant  appeals. 

All  of  the  nineteen  assignments  of  error  either  expressly  or  inferen- 
tially  deny  the  correctness  of  the  master's  findings  of  fact.  Unless 
that  denial  in  some  degree  be  sustained,  the  averments  of  error  must 
fail.  While  we  frequently  draw  from  facts  other  inferences  than  those 
the  master  and  the  court  below  think  warranted,  and  often  come  to  a 
different  conclusion  as  to  the  law  applicable  to  the  facts,  it  is  a  very 
rare  case  that  the  findings  of  fact  by  the  master,  approved  by  the  court 
below,  are  so  manifestly  wrong  that  we  feel  called  upon  to  set  them 
aside.  Very  often  the  testimony  presented  to  us  on  paper-books  seems 
not  to  warrant  the  findings  ;  but  we  know  full  well,  there  probably  was 
much  at  the  hearing  to  induce  belief  or  disbelief,  which  does  not  and 
cannot  find  its  way  to  the  printer.  The  manner  of  a  witness,  his  intel- 
ligence, acuteness  of  perception,  and  opportunities  for  observation,  all 
are  matters  which  influence  the  master,  but  cannot  be  fully  transferred 
to  the  report.  Besides,  there  is  more  or  less  abbreviation,  lack  of  em- 
phasis, and  error  in  the  most  accurate  transcripts  of  testimony.  So, 
notwithstanding  the  urgent  appeal  of  counsel  for  appellant,  we  must 
adhere  to  the  rules  so  often  announced  before,  and  so  recently  in 
Stocker  v.  Hutter  :*  The  findings  of  a  master  on  questions  of  fact,  ap- 
proved by  the  court  below,  will  not  be  set  aside  in  the  Supreme  Court, 
except  for  clear  error,  even  where  the  testimony  is  conflicting,  and  the 
merits  may  appear  contrary  to  the  master's  conclusion." 

We  must  then  assume,  as  facts,  that  there  was  gross  misrepresenta- 
tion of  the  quantity  ;  that  there  was  not  one-third  of  the  nine  millions 
represented  on  the  land  ;  that  there  was  also  misrepresentation  as  to 
quality ;  instead  of  being  very  good,  it  was  very  poor  ;  and  that  Rey- 
nolds knowingly  misstated  the  facts  in  each  particular.  But  it  is  argued 
that  from  the  undisputed  facts,  the  inference  is  that  the  plaintiffs  had 
every  opportunity  before  bargaining  to  examine  the  timber,  and  in  fact 
did  examine  it,  and  the  rule  is  invoked  as  laid  down  in  Farnsworth  u 

'  134  Pa.  19. 
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Duflfner,'  and  similar  cases,  where  the  suit  was  for  a  rescission  of  the 
contract  on  the  ground  of  fraudulent  representations  :  "  In  respect  to 
such  an  action,  where  the  means  of  knowledge  respecting  the  matters 
falsely  represented  are  equally  open  to  purchaser  and  vendor,  the  for- 
mer is  charged  with  knowledge  of  all  that  by  the  use  of  such  means  he 
could  have  ascertained."  We  do  not  question  the  soundness  of  this 
rule,  but  it  is  not  applicable  to  these  facts. 

The  subject  of  this  contract  was  the  timber  standing  on  about  i,ogo 
acres  of  land,  cut  up  by  ravines  and  broken  by  elevations.  The  most 
accurate  estimate  of  quantity  would  have  been  to  run  the  outside  lines, 
and  then  traverse  the  whole  tract  by  sections,  inspecting  and  counting 
the  trees.  Neither  party  desired  to  adopt  such  an  expensive  and  time- 
consuming  method  as  this.  Another,  the  crudest  sort  of  an  estimate,  is 
to  look  at  different  parts  of  the  tract,  notice  theTeTaHveTHents^F  each, 
estimate  roughly  how  much  was  well  timbered,  and  how  much  indiffer- 
e nT,  then  "est  1  m at e  how  many  thousand  feet  stood  on  one  acre  of  each 
and  multiply  that  by  the  number  of  acres  of  the  same  kind ;  or  another 
method  is  that  pursued  by  some  of  the  witnesses  here  ;  a  party  of  three 
or  four  blaze  a  strip  eight  or  ten  rods  wide  from  one  side  clear  across 
TKeTract,  and  estimate,  by  slowly  walking  over  the  strip,  the  quantity ; 
then  blaze  another  strip,  and  so  back  and  forth  until  the  whole  tract  has 
been  gone  over.  This  method,  some  of  the  witnesses  state,  required  the 
time  of  four  men  about  twenty-four  days. 

The  master  has  found,  as  a  fact,  that  these  plaintiffs  made  no  estimate 
of  any  kind  ;  they  looked  at  the  timber,  spent  only  a  few  hours  in  doing 
so,  and  then  they  were  conducted  by  defendant's  agents  and  employees. 
DrTe  of  them,  Henry  S.  Deal,  testified  that  he  went  upon  the  land  twice 
with  Brotherton,  and  says  :  "  He  (Reynolds)  told  me  to  show  them  the 
best_gart  of  the  timber,  and  not  to  take  them  over  that  part  that  had 
been  cut,  and  I  done  as  directed  by  Mr.  Reynolds."  Smiley,  one  of 
tHe^i^ariies  interested  with  Brotherton,  says  that  Deal  said  to  him,  what 
he  showed  them  was  a  general  average  of  the  timber. 

The  master  finds  that  Reynolds  stated  to  plaintiffs  he  had  had  the 
timber  estimated,  and  there  were  nine  millions  ;  further,  that  he  knew 
this  was  not  true.  If  this  be  correct,  then,  by  a  trick  carried  out 
through  Deal,  his  agent,  he  sought  to  confirm  plaintiffs  in  trusting  in  his 
false  statem^TTt";  tried  to  lead  them  to  believe  that  with  their  own  eyes 
they  were  witnesses  to  the  truth  of  it.  This  is  not  what  the  law  means 
by  knowledge  equally  accessible  to  both  parties  ;  by  parties  dealing  at 
arms'  length  on  their  own  judgment.  The  knowledge  of  the  quantity 
was  difficult  to  be  had  ;  to  obtain  it   required  many  days  of  careful, 

» 142  U.  S.  47. 
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laborious  examination.  Reynolds,  in  substance,  said,  "  heretofore,  I 
got  this  information  ;  I  have  had  an  estimate  made."  Then  to  guard 
against  discovery  by  them  of  the  truth^  he  successfully  planned  to  mislead 
them.  Whether  these  were  the  facts,  was  open  to  tjuestion  before  the 
master,  where  defendant  was  fully  heard  ;  the  master,  on  sufficient  evi- 
dence, has  found  the  facts  against  him,  and  that  is  an  end  of  discussion 
here.  No  further  knowledge  was  accjuired  by  plaintiffs  after  they  took 
the  possession,  which  they  kept  for  two  months  and  then  surrendered. 
Most  of  the  old  employees  of  Reynolds  remained  ;  plaintiffs  themselves, 
being  busy  closing  out  their  oi)erations  at  another  niil),  were  seldom  on 
the  ground,  and  had  but  little  further  opportunity  for  observation. 

The  master  has  found  that,  trusting  in  his  misrepresentation  as  to 
quantity,  persistently  kept  up  by  trick  and  artifice,  the  plaintiffs  were 
induced  to  contract.  They  could  have  made  an  estimate,  but  why 
should  they  do  so,  when  Reynolds  had  one  made  which  he  assured  them 
was  correct  ?  Especially,  why,  when  Deal  had  shown  them  a  part  of 
the  timber  which  was  good,  and  represented  that  was  an  average  of  the 
whole  ?  To  hold,  on  these  findings  of  the  master,  the  means  of  knowl- 
edge were  equally  open  to  both  parties,  would  be  equivalent  to  holding 
that  systematic  and  continued  deception  was  a  means  of  knowledge. 

This  is  not  the  case  of  buyers  relying  upon  an  imperfect  investigation 
of  their  own,  as  in  Mahaffey  u  Ferguson,'  cited  by  appellant,  but  the 
case  of  a  buyer  relying  upon  a  false  estimate  of  the  vendor,  and  his 
confidence  increased  by  a  further  falsehood  still  more  persuasive. 

The  argument  of  the  learned  counsel  for  appellant,  however  forcible, 
all  through  is  to  the  effect  that  the  master  and  the  court  below  ought 
not  to  have  found  the  material  facts  against  them  ;  but  they  have  wholly 
failed  to  show  there  was  no  evidence  tending  to  establish  the  facts,  and 
that,  if  established,  the  inferences  drawn  were  not  warranted.     We  find 

(■nothing  sufficient  to  justify  us  in  reversing  the  decree  on  any  one  of  the 
'  ^     assignments,  therefore  it  is  affirmed,  and  the  appeal  is  dismissed  at  costs 
of  appellants. 

«t-  

,      r  ruiJciy^         WILSON,  Trustee,  v.  CARPENTER'S  Administrator. 

pjtt  "^  ^t?^.       In  THE  Supreme  Court  of  Appeals  of  Virginia,  March  14,  1895. 

*i(h'^  •  *^  \Reported  in  21  Southeastern  Heporter  2i[2)-^ 

•^  P*^      .  Appeal  from  Circuit  Court,  Rockbridge  County. 

^  n/vi-'>-v  u«v  -pjjj  ^^,  William  Carpenter's  administrator  against  Robert  N,  Wilson, 
Ztr^Xf^\  ^~  trustee,  and  others,  to  cancel  a  contract  for  the  sale  of  land.  From  a 
j^_/jj*|y^£?    decree  in  favor  of  complainant  defendant  Wilson  appeals.     Affirmed. 

'<7^^<^T^^     ^^A    ''<^f<^<   ^JvCi<Co^     >  156  Pa.  156. 
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Frank  Glasgow  for  appellant.  ^yTjruA^vH  ^ 

Stray er  6-  Liggett  for  appellee.  ^    <!ic>^Ur^*^ 

Harrison,  J.  Robert  N.  Wilson  held,  as  trustee  for  himself,  David  -,vyv  >^^^ 
B.  Taylor,  Thomas  S.  White,  Fitzhugh  Lee,  and  others,  with  full  power  J-X^jtAT^  ♦  ' 
to  sell  and  convey   the   same,  lot  No.  20  in  block  127  on  McCuUough  ^\ 

Street,  in   the  town  of  Glasgow.     He   placed  the  lot  in  the  hands  of '^'^■'*^*^    j-a/tr 
'rhomas_^^Whi^e  &  Co.,  real   estate  agents,  for  sale.     In  September,  ^*^  ^    ^      . 
1890,  Thomas  S.  White  sold  the  lot  to  William  H.  Carpenter,  of  Rock-  fX*<5^  ^ 
ingham   County,  for  the   sum  of  $1,500,  the   purchaser  paying   in  cash    i»v_^    CvV" 
$400,  and  executing  two  bonds  (ox  $550  each  at  6  and  12  months,  with    ^__^        * 
interest  for  the  residue,  receiving  from  R.  N.  Wilson,  trustee,  a  deed  of  a^"*^   yv*>/v 
conveyance  for  the  lot  dated   September  23,  1890,  and  contempora-/^,'^  f%t«*A'*-T 
neously  therewith  executing  a  deed  of  trust  to  secure  the  two  deferred  J<  t,^,^/WV.^(  \ 
bonds^    Before  the  first  bond  became  due   Carpenter  paid  the  same.  .       »   ^    ^  ^fTT 
When  the  second   bond   became  due,  in  September,  1891,  it  was  not  ''  ' 

paid.  On  the  3d  day  of  November,  1891,  William  H.  Carpenter 
fijed  his  bill  in  the  Circuit  Court  of  Rockbridge  County  against 
R.  N.  Wilson,  Thomas  S.  White,  and  the  other  owners  of  said  lot, 
praying  for  a  rescission  of  his  contract  of  purchase.  Before  the 
case  was  ready  for  hearing,  however,  the  plaintiff  died,  and  it  was  re- 
vived in  the  name  of  J.  N.  Keagy,  his  administrator.  The  bill  sets  forth 
the  foregoing  facts  in  regard  to  the  sale  and  purchase  of  said  lot,  and 
alleges  that  the  purchase  was  made  on  the  positive  assurance  from 
Thomas  S.  White,  agent,  that  the  Rockbridge  Company,  promoters  of 
the  town,  had  already  secured  beyond  a  doubt  $1,500,000  from  an 
English  syndicate ;  that  this  large  sum  of  money  was  to  be  used  in 
building  up  and  carrying  on  industrial  enterprises  at  Glasgow,  which 
wouT3"^cause  real  estate  to  advance  very  rapidly,  start  the  town  on  a 
"boom"  on  a  grand  scale,  and  make  it  a  manufacturing  place  of  great 
importance.  The  complainant  further  alleges  that  he  knew  nothing 
Himself  of  what  was  proposed  at  Glasgow,  and  relied  solely  on  the  rep- 
resentations of  said  White,  and  by  reason  of  the  representations  and 
assurances  thus  made,  and  especially  the  representation  that  $1,500,000 
had  been  secured  to  be  invested  at  once  in  manufactories,  he  was  in- 
duced to  buy  the  lot ;  and  that  but  for  such  assurances  he  would  never 
have  invested  a  dollar  in  the  town  of  Glasgow.  The  bill  further  alleges 
that  the  statements  made  by  Thomas  S.  White  were  untrue,  false,  and 
fraudulent  ;  that  not  a  dollar  of  the  English  money  had  ever  been  in- 
vested in  Glasgow ;  that  the  English  syndicate  never  completed  any 
contract  with  the  Rockbridge  Company,  and  that  all  negotiations  in  ref- 
erence thereto  have  long  since  failed,  without  hope  or  expectation  of 
being  revived  ;  that,  so  far  from  the  lot  purchased  by  him  advancing  in 
price,  it  had  little  or  no  value.     The  bill  prays  that  the  contract  of  pur- 
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chase  be  rescinded  ;  that  defendants  be  required  to  rei)ay  the  money 
paid  on  the  purchase;  that  the  lot  be  reconveyed  to  R.  N.  Wilson, 
trustee,  and  that  he  be  enjoined  from  collecting  the  remaining  unpaid 
bond.  The  injunction  was  granted  as  prayed  for,  and  on  the  ist  day  of 
March,  1892,  the  defendants  filed  their  joint  and  separate  answer,  de- 
murrer, and  cross-bill,  admitting  the  sale  of  the  lot  by  their  agent, 
White,  and  its  purchase  by  Carpenter,  and  alleging  that  none  of  them 
but  Thomas  S.  White,  through  whom  the  sale  was  made,  were  cognizant 
of  the  facts  and  circumstances  attending  the  sale  ;  the  defendant  Thomas 
S.  White  denying  that  he  made  the  positive  assurance  alleged  in  the  bill 
as  to  $1,500,000  having  been  secured  by  the  Rockbridge  Company  from 
the  English  syndicate,  and  further  denying  that  the  alleged  representa- 
tions and  assurances  caused  the  plaintiff  to  invest  at  Glasgow ;  that 
many  prudent  and  cautious  business  men  were  at  that  time  buying  lots 
there,  believing  it  would  grow  into  a  large  town.  The  respondents  call 
for  strict  proof  of  all  charges  in  the  bill,  and  ask  for  a  decree  for  the 
balance  due  from  the  purchaser.  Evidence  was  taken  by  the  plaintiff 
and  defendants,  and  on  the  20th  day  of  March,  1893,  a  final  decree  was 
entered,  overruling  the  demurrer,  declaring  that  the  sale  of  the  lot  was 
induced  by  false  representations  of  the  defendants,  which  were  material 
and  to  the  injury  of  the  purchaser  ;  rescinding  the  contract  of  sale, 
cancelling  the  unpaid  bond,  appointing  a  special  commissioner  to  re- 
convey  the  lot  to  R.  N.  Wilson,  trustee,  and  decreeing  that  the  defend- 
ants pay  the  administrator  of  William  H.  Carpenter  $1,070,  with  inter- 
est on  $947.13  from  March  i,  1893,  and  costs  of  suit — that  being  the 
amount  paid  by  his  intestate  on  the  lot.  From  this  decree  an  appeal 
was  granted  the  defendants  Thom.as  S.  White  and  others  to  this  court.' 
The  question  presented  by  the  pleading  for  determination  is  one  of 
fact.  The  law  applicable  to  a  case  of  this  sort  is  too  well  settled  to  be 
any  longer  doubted  or  called  in  question.  No  man  is  bound  by  a  bar- 
gain into  which  he  has  been  deceived  by  fraud  or  misrepresentation. 
Whenever  a  purchaser  has  been  induced  by  a  material  misrepresentation 
of  the  vendor  to  buy  he  has  a  right  to  repudiate  the  contract,  a  right 
correlative  with  that  of  the  vendor  to  disaffirm  the  sale  when  he  has 
been  defrauded.  Courts  of  equity  are  always  open  to  aftbrd  relief  in 
such  cases,  and  false  representation  of  a  material  fact  constituting  an 
inducement  to  the  contract,  on  which  the  purchaser  had  a  right  to  rely, 
is  always  ground  for  rescission  of  the  contract  by  a  court  of  equity.* 
Further  elaboration  of  the  law  on  this  subject  would  be  unprofitable 

'  The  discussion  of  tlie  evidence  has  been  omitted. — Ed. 

'Crump  v.  Mining  Co.,  7  Grat.  352;  Guin  v.  Byrd,  32  Grat.  293;  Linhart  v. 
Foreman's  Adm'r,  77  Va.  540;  Iron  Co.  v.  Trout,  83  Va.  397,  2  S.  E.  713;  Pom. 
Cont.  §  12,  p.  289. 
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repetition.  It  is  only  necessary  to  consider  the  evidence,  and  determine 
whether  or  not  it  makes  a  case  entitling  the  plaintiff  to  a  rescission  of 
the  contract,  as  prayed  for  in  the  bill. 

As  to  the  knowledge  and  belief  of  Thomas  S.  White  in  making  this 
statement,  it  is  unnecessary  to  inquire.  It  should  be  stated,  however, 
that  counsel  for  appellee  properly  disclaim  any  purpose  to  charge  willful 
fraud,  nor  does  this  court  hold  the  appellant  guilty  of  intentional  fraud 
and  misrepresentation.  It  is  a  matter  of  no  consequence  to  William  H. 
Carpenter  what  Mr.  White  thought.  The  intent  of  the  party  making 
the  misrepresentation  is  wholly  immaterial.  The  point  is,  has  the  other 
paity  been  misled?  It  is  sufficient  that  the  statement  is  actually  untrue, 
so  as  to  mislead  the  party  to  whom  it  is  made.     The  party  making  itjl  »/ 

need^not  know  of  its  falsity,  nor  have  any  intent  to  deceive;  nor  does'         •f~       ». 
his  mere  belief  in  its  truth  make  any  difference.     A   party  making  all  '^^'^^  V*^**V<J 
statement  as  true,  for  the  purpose  of  influencing  the  conduct  of  thett  H^^*4<u4  ^L&Sk.-^ 

other  party,  is  bound  to  know  that  it  is  true.'  kv^^^  ««-i*'>\^ 

■~- ,r.  ....11 ^   )i'K-'^.^^^  U-C 

It  IS  contended  by  counsel  for  appellant  that  Carpenter  did  nofrely  () 

upon  the  representations  of  Thomas  S.  White,  but  was  influenced  by    - ''^■''^*'*^  t  . 

other  considerations.     There  is  nothing  in  the  record  to  show  this.    On    '^2/^  z*<_-*fl 

the  contrary,  the  tendency  of  all  the  evidence  is  to  establish  the  fact    y--       j^    .^    \ 

that  he  was  controlled  in  this  purchase   entirely  by  his  confidence  in     ,       «     V">  *i 

White,  who  had  been  highly  recommended  to  him  by  D.  B.  Taylor,  one    ^    ;      ^ 

of  the  owners  of  the  lot  sold  ;  and  that  he  was  induced   to  buy  almost    ''" 

exclusively  by  the  representation  about  the  large  sum  of  money  secured  ^ 

in  England.     When  the  seller  has  made   a  false  representation,  which, »  (^/<4ouwaA- 

froin  its  nature,  might   induce   the  buyer  to   enter  into  the  contract  on!  Huvr     ^  't**^ 

the  faith  of  it,  it  will  be  inferred  that  the   buyer  was  induced  thereby  to   A>/S>y.  taJ-cLi 

contract,  and  it  does  not  rest  with  him   to  show  that  he,  in  fact,  relied 

upon  the  representation.     In  order  to  displace  this  inference,  the  seller 

must  prove  either  that  the  buyer  had  knowledge  of  facts  which  showed 

tlTe  representation  to  be  untrue,  or  that  he  expressly  stated  in  terms,  or 


m 


showed  by  his  contract,  that  he  did  not  rely  upon  the  representation, 
but  acted  upon  his  own  judgment.    J^or  is  the  buyer  deprived  of  his(  \v^  'XKc*?^ 
nght  to  reliefbecause  he  had  the  means  of  discovering  that  the  repre-j  •'•■■^  fl-<-vr 
sentation  was.  fa]_se^''     The  last  element  of  a  misrepresentation  is  its    ■•»-'>  rU  r-^' 
materiality.     The  evidence  shows   that  Carpenter  gave  $1,500  for  this  0.6^/  . 
lot,  and  that  it  is  not  worth   now  $50,  if  anything.     It  can  hardly  be  5o  "'"-^     A 
doubted  that,  if  $1,500^000  of  English  capital  had  been   invested  at     '^'*"^*-W^/ 
Glasgow  in  manufacturing  enterprises,  this  lot  would  be  worth  more        "^  ^^  <rtek*^ 
than,  itjs  nqw^    The  court  does  not  inquire  with  any  care  into  the  ex-  *^^   ^'\>^^ 


^  ^  Pom.  Cont.  §  21^  *-^       ,.^^^^^  t^  ^  .  (  rr^^CJ^-f-Ttft « 

S£^[^^^^  ""'  ^"^''"'  2°  C^-  Div.  I,  quoted  in  BenJ.Sales,  p.  499.^     M<i^V  ^.i.*»**««* 
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tent  of  the  prejudice.  It  is  sufficient  if  the  party  misled  has  been  very 
slightly  prejudiced — if  the  amount  is  at  all  appreciable.' 

The  views  which  have  been  expressed  support  the  decree  of  the  Cir- 
cuit Court,  and  it  must  be  affirmed.' 

Cardwell,  J.  (dissenting).  1  do  not  disagree  with  my  brethren  as 
to  the  law  of  this  case,  but,  applying  the  law  to  the  evidence,  I  am  un- 
able to  agree  that  appellee  is  entitled  to  the  relief  afforded  him  by  the 
decree  of  the  Circuit  Court  of  Rockbridge  County,  complained  of. 


A        '        LILLIAN  M.  TURNER  v.   HENRY  J.   HOUPT  and  SARAH 

^a^^.i  L.,    HISW.FE. 

A^M^  <*vA         In  the  Court  of  Chancery  of  New  Jersey,  May  Term,  1895. 

•■  *  *  §^^  S^Reported  in  53  New  Jersey  Equity  Reports  526.] 

i'-^Yy^^  A.***       Qn  biu^  amended  bill  and  bill  of  review  and  answers. 

/yr^tA'^'^  Mr.  Frank  P.  McDermott,  Mr.  Robert  S.  Clymer  and  Mr.  Kuhle- 

^^jj    (V.      meier,  of  Philadelphia,  for  the  complainant. 

V      Y-  o         Mr.  Lindley  M.  Garrison  for  the  defendant. 
'»  9  .    '^*^     '      Pitney,  V.C.    The  object  of  the  bill  is  to  set  aside  an  exchange  of 
tyf}<^  "         real  properties  made  between  Albert   L.  Turner,  the   original  com- 
Cilvtrhl*^'"'    P^^^"^"t,  and  the  defendants  on  the  last  days  of  May,  1891. 
k    t       £jL  ^y  deed  dated  May  29,  1891,  Dr.  Turner  and  his  wife^  the  new 

)  ^      ^  complainant,  Lillian  M.  Turner,  conveyed  to  Henry  J.  Houpt  a  hotel 

^%i\^t^  (      called  the  Norwood  inn,  and  some  vacant  building  lots  at  Avon-by- 
jj^   P        the-Sea,  Monmouth  County,  and  by  deed  of  the  same  date  the  de- 
fendants conveyed  to  Mrs.  Turner  a  farm  and  woollen-mill  property 
^PS^JS^         in  Maryland,  called  the  Mallalieu  mill,  the  one  conveyance  bemg  the 
,w«C^/""  consideration  for  the  other. 

I        T-f  The  general  allegation  of  the  amended  bill  is  that  the  defendant 

r        v"  Houpt  made  false  and  fraudulent  representations  to  Dr.  Turner  as  to 

•^^^^^t^A^  mJt  the  quality,  condition  and  quantity  of  land  in  the  Maryland  property, 
»  sT^  ^^^  ^'^^'-  ^'^^  doctor  was  at  the  time  suffering  from  mental  disease  to 
pr    _*  such  an  extent  as  to  render  him  liable   to  be  imposed  upon  by  such 

*  k'^  false  anoTfraudulent  representations,  and  that  he  was  imposed  upon 

^^^r>^^'      thereby. 

iQjAejLAj]Aj^      The  circumstances  are  peculiar  and  complicated  and  the  case  will 
l'\      be  best  understood  by  stating  them  somewhat  in  extenso  and  in  the 
^^      regular  order  of  time.^ 
Vvt^'V^J)        I  Pom.  Cont.  §  227. 

^      \jk  n'r€  ^         '  ^  portion  of  the  opinion  discussing  the  question  of  ratification  has  been 
^-Vf  IVv^^  omitted.— Ed. 
/•^J/^  W'^'^        ^  T^^^  statement  has  been  omitted. — Ed. 
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Let  us  now  inquire  as  to  the  merits  of  the  case  between  the  parties 
hereto.  And,  first,  my  conclusion  from  the  evidence  is  that  the  de- 
scriptive statements,  written  and  oral,  made  by  Houpt  to  Dr.  Turner 
as  to  the  acreage,  condition  and  value  of  this  property  were  essentially 
and  materially  untrue. 

Dr.  Turner  lost  not  only  the  whole  property  conveyed  to  Houpt, 
but  the  amount  which  he  paid  and  became  liable  to  pay  on  the  second 
rnortgage.  The  doctor's  property  at  Avon  was  fairly  worth  $12,000 
to  $15,000  over  the  incumbrance  of  $9,000. 

I  furTher  conclude  that  the  representations  were  fraudulently  made; 
that  is  to  say,  that  they  were  made  for  the  purpose  of  misleading  Dr. 
Turner  so  far  as  it  was  practicable  under  the  circumstances  to  mis- 
lead him.  I  can  conceive  of  no  other  purpose  or  motive  for  which 
they  could  have  been  made,  and  such  object  and  purpose  rendered 
them  fraudulent. 

It  seems  too  clear  for  argument  that  if  the  exchange  had  been  made 
on  the  strength  of  these  statements  without  any  inspection  of  the 
premisesTTt  would  not  stand  in  equity  but  would  be  set  aside. 

This  brings  us  to  the  serious  question  in  this  cause,  viz.,  how  is  the 
case  varied  by  the  fact  that  not  only  was  the  contract  made  subject 
to  inspection  and  subsequent  approval,  but  that  such  inspection  did 
actually  take  place,  and  after  it  was  made  an  approval  in  writing  was 
signedj 

In  considering  this  question  it  is  to  be  observed  that  the  untrue 
r£2resentations  in  this  case  cannot  be  classed  as  mere  commenda- 
tions, or  as  the  ordinary  praise  which  the  seller  bestows  upon  his 
wares  ;  nor,  again,  were  they  mere  expressions  of  opinion  or  judg- 
ment, or  of  hope  or  expectation.  On  the  contrary,  they  were  precise 
statements  of  alleged  facts  within  the  actual  knowledge  of  the  de- 
fensiaiit. 

Now  I  think  that  certain  principles  governing  transactions  of  this 
kind  are  clearly  deduceable  from  the  numerous  judicial  utterances  and 
decisions  on  the  subject.  ]^o  man  is  justified,  either  in  morals  or  in 
law,  in  knowingly  making  a  false  descriptive  statement  about  the  sub- 
ject-matter of  a  proposed  contract  which  may  influence  the  mind  of 
the  other  pariy  in  the  transaction.  No  party  has  any  right,  either  in  law 
or  in  murals,  to  reTyupo~n' either  the  ability  or  the  opportunity  of  the 
other  party  to  discover  the  falsehood  of  his  representations  and  thus 
avoid  injury  from  it.  And  in  actual  practice  no  party  does  make  such 
flilse  statements  in  the  expectation  that  they  wHT  certainly  be  discov- 
ered and  will  have  no  influence.  For,  with  such  certain  discovery  in 
prospect,  why  make  them  >  In  short,  nobody  has  the  right  to  set  a 
trap  for  his  neighbor,  even  in  a  place  where  it  is  so  exposed  to  view 
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as  to  render  it  highly  improbable  he  shall  step  into  it  ;  and  if,  per  ad- 
venture, he  does  step  into  it,  the  trap-setter  has  no  right  to  say  to  him, 
You  ought  not  to  have  been  so  careless  and  negligent  as  to  step  into 
a  trap  exposed  to  full  vievv.  The  willful  wrongdoer  is  not  entitled  to 
the  benefit  of  the  defense  of  contributory  negligence. 

Hence  the  practical  rule  seems  thoroughly  established  that  where 

/false  representations  of  the  character  here  in  question  have  been  made 

previous  to   a  sale,  the  presumption  is   that  they  did  influence  the 

mind  of  the  other  party  and  helped  to  produce  the  sale,  and  the  burden 

is  on  the  fraud-doer  to  prove  clearly  that  they  did  not  influence  the 

[sale. 

Says  Mr.  Kerr  in  his  book  on  "Fraud  and  Mistake,"  Am.  Ed.,  p. 
75  :  "  If  anyone  of  several  statements,  all  in  their  nature  more  or  less 
capable  of  leading  the  party  to  whom  they  are  addressed  to  adopt  a 
particular  line  of  conduct,  be  untrue,  the  whole  transaction  is  con- 
sidered as  having  been  fraudulently  obtained,  for  it  is  impossible  to 
say  that  the  untrue  statement  may  not  have  been  precisely  that  which 
turned  the  scale  in  the  mind  of  the  party  to  whom  it  was  addressed. 
A  man  who  has  made  a  false  representation  in  respect  of  a  material 
matter  must,  in  order  to  be  able  to  rely  on  the  defense  that  the  trans- 
action was  not  entered  into  on  the  faith  of  the  representation,  be  able 
to  prove  to  demonstration  that  it  was  not  relied  on.  It  is  not  enough 
for  him  to  say  that  there  were  other  representations  by  which  the 
transaction  may  have  been  induced  ;  nor  can  he  be  heard  to  say 
■what  the  other  party  would  have  done  had  no  misrepresentation  been 
made." 

And  again,  on  p.  79  :  "A  man  who,  by  misrepresentation  or  con- 
cealment, has  misled  another,  cannot  be  heard  to  say  that  he  might 
have  known  the  truth  by  proper  inquiry,  but  must,  in  order  to  be  able 
to  rely  on  the  defense  that  he  knew  the  representation  to  be  untrue, 
be  able  to  establish  the  fact  upon  incontestable  evidence  and  beyond 
the  possibility  of  a  doubt." 

And  again,  at  p.  81  :  "  No  man  can  complain  that  another  has  re- 
lied too  implicitly  on  the  truth  of  what  he  himself  stated.  If  a  vendor 
has  stated  in  his  proposals  the  value  of  the  property  he  cannot,  ex- 
cept under  special  circumstances,  complain  that  a  purchaser  has  taken 
the  value  of  the  property  to  be  such  as  he  represented  it  to  be." 

Lord  Cranworth,  in  Reynell  v.  Sprye,'  at  p.  710,  says:  "In  such 
a  case  it  is  no  answer  to  the  charge  of  imputed  fraud  to  say  that  the 
party  alleged  to  be  guilty  of  it  recommended  the  other  to  take  advice, 
or  even  put  into  his  hands  the  means  of  discovering  the  truth.  How- 
ever negligent  the  party  may  have  been  to  whom  the  incorrect  state- 
>  I  D.  G.,  M.  &  G.  660. 
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ment  has  been  made,  yet  that  is  a  matter  affording  no  ground  of 
defense  to  the  other.  No  man  can  complain  that  another  has  too 
impHcitly  relied  on  the  truth  of  what  he  has  himself  stated." 

Lord-Justice  Knight  Bruce,  in   Price  v.  Macauley,'  at  p.  346  says  :\Pii^(/Y^ 


4y 


Supposing,  however,  that  the  defendant  had  actually  known,  at  the 
time  of  the  purchase,  what  were  the  real  state  and  condition  of  the 
subject-matter  of  the  contract,  it  may  be  that  he  would  not  be  entitled 
to  complain.  But  in  order  to  enable  a  vendor  to  avail  himself  of  that 
defense  in  such  a  case,  he  must  show  very  clearly  that  the  purchaser 
knew  that  to  be  untrue  which  was  represented  to  him  as  true  ;  for  no 
man  can  be  heard  to  say  that  he  is  to  be  assumed  not  to  have  spoken 

the  truth It  is  said   that  subsequently  he  had  such  notice  as 

might  have  led  him  to  ascertain  how  the  facts  stood.  That,  however, 
is  not  sufficient  in  a  case  of  misrepresentation  ;  he  must  be  shown 
clearly  to  have  had  information  of  the  real  state  of  the  facts  commu- 
nicated to  his  mind." 

Lord-Justice  Turner,  in  Kische^  Railway,''  at  p.  134,  says  :  "Wheii  l,(r  v*-'*^ 
persons  undertake  to  make  statements  as  to  the  contents  of  docu-1     1^^'"**^ 
ments,  they  cannot,  in  my  opinion,  be  heard  to   say  that  the  state-l 
ments  which  they  have  made  were  known  to  be  untrue,  unless  indeed 
they  can  show  by  incontestable  evidence  that  this  was  the  case  and 
that  the  business  in  hand  proceeded  on  that  footing.    It  is  not,  in  my 
opinion,  competent  to  them  to  say  to  the  persons  to  whom  the  state- 
ments have  been  made,  '  You  had  notice  of  the  documents  and  might 
have  seen  them,  and  ascertained  whether  the  statements  were  true 
or  not.' " 

Sir  George  Jessel,  in  the  later  case  of  Redgrave  v.  Hurd,'  at  pp.  13, 
14,  says  :  "  If  a  man  is  induced  to  enter  into  a  contract  by  false  rep- 
resentation TF  is  "not  a  sufficient  answer  to  him  to  say,  '  If  you  had 
used  due  diligence  you  would  have  found  out  that   the   statement    y 
was  untrue.  You  had  the  means  afforded  you  of  discovering  its  falsity;  IvV  •  ^  *      ^ 
and  did  not  choose  to  avail  yourself  of  them.'  I  take  it  to  be  a  settled)  s^--*f>  ^  ^ 
doctrine  of  equity,  and  not  only  as  regards  specific  performance  but/  >^^  ,^xa*-^, 
also  as  regards  rescission,  that  this  is  not  an  answer  unless  there  is  such 

delay  as  constitutes  a  defense  under  the  statute  of  limitation 

Nothing  can  be  plainer,  I  take  it  on  the  authorities  in  equity,  than 
that  the  effect  of  false  representation  is  not  got  rid  of  on  the  ground 
that  the  person  to  whom  it  was  made  has  been  guilty  of  negligence. 
....  It_^not_sufficient,  therefore,  to  say  that  the  purchaser  had  the 
opportunity  of  investigaUng  the  real  state  of  the  case,  but  did  ngt 
avail  himself  of  that  opportunity." 


yA,-uJ^y 
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Further  on  in  his  judgment  he  proceeds  to  make  a  critical  examina- 
tion of  the  judgments  of  the  House  of  Lords  in  the  great  case  of  Attwood 
7;.  Small,'  and  concludes,  at  p.  17,  as  follows  :  "  In  no  way,  as  it  appears 
to  me,  does  the  decision,  or  any  of  tiie  grounds  of  decision  in  Attwood 
t'.  Small,  support  the  proposition  that  it  is  a  good  defense  to  an  action 
for  rescission  of  a  contract  on  the  ground  of  fraud  that  the  man  who 
comes  to  set  aside  the  contract  inquired  to  a  certain  extent,  but  did  it 
carelessly  and  inefficiently  and  would,  if  he  had  used  reasonable  dili- 
gence, have  discovered  the  fraud." 

Lord-Justice  Baggallay,  in  the  same  case,  says,  at  p.  22:  "The 
mere  fact  that  a  party  has  the  opportunity  of  investigating  and  ascer- 
taining whether  a  representation  is  true  or  false  is  not  sufficient  to  de- 
prive him  of  his  right  to  rely  on  a  misrepresentation  as  a  defense  to  an 
action  for  specific  performance.  The  person  who  has  made  the  misrep- 
resentation cannot  be  heard  to  say  to  the  party  to  whom  he  has  made 
that  representation,  '  You  chose  to  believe  me  when  you  might  have 
doubted  me  and  gone  further.'  The  representation  once  made  relieves 
the  party  from  an  investigation,  even  if  the  opportunity  is  afforded." 
And  adds,  at  p.  23  :  "  It  is  true  that  in  the  present  case  there  was  some 
investigation,  but  it  was  an  investigation  of  a  most  cursory  character, 
w^hich  could  not  have  enabled  the  defendant  to  ascertain  the  truth  or 
the  falsity  of  the  representation  that  had  been  made." 

Professor  Pomeroy,  in  a  note  to  section  895  in  the  second  edition 
^  I  of  his  treatise  on  "  Equity  Jurisprudence,"  p.  1261,  after  citing  from 
the  opinion  in  Redgrave  v.  Hurd,  says  :  "  The  question  is,  did  the  party 
,  rely  on  the  representation  or  on  his  own  knowledge  ?  To  obviate  the 
;  effect  of  the  representation  it  must  be  clearly  and  conclusively  shown 
I  that  he  relied  on  his  own  knowledge.  This  the  general  doctrine  and 
j  the  qualification  both  demand." 

There  may  be  and  undoubtedly  are  decisions  and  dicfa  which  seem 
in  some  degree  to  conflict  with  these  views,  but  an  examination  of  them 
shows,  as  I  think,  that  most  of  them  vary  from  the  case  in  hand  in  some 
particular,  as,  for  example,  that  the  representation  was  ignorantly  and 
innocently  made,  without  intention  to  defraud,  or  was  in  its  nature 
mere  commendation  or  the  expression  of  opinion,  or  hope,  or  expec- 
tation. 
^^j/^^j^mA  I  think  the  true  rule  to  be  deduced  from  the  cases  is  that  where  a 

L-JP 6  jTTi-uJ  'positively  false  and  fraudulent  descriptive  statement  has  been  made  by 
L        »h^     f  i '^'^^  vendor,  and  an  examination  of  the  premises  has  been  made  by  the 
f  ^P'*M*1  purchaser  before  the  contract  was  entered  into,  such  examination  by  the 

'>**^A. ,  purchaser  can  only  avail  the  vendor  as  evidence  more  or  less  cogent, 

£>.>vA  lA/^^     according  to  the  circumstances,   that  the  purchaser  did  not,  in  fact, 
jjejto,,^^^    i^A  "^  '  Younge  407  ;  6  CI.  &  Fiqj_232.     <--^ 
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rely  in  any  material  degree  upon   such  false  representation,  but  is  not    \>\,»\„fiUeiMm/ 
conclusive  on  that  point. 

Let  us  now  inquire — first,  as  to  the  mental  capacity  of  Dr.  Turner  to 
make  an  examination  and  appreciate  its  results  ;'  and,  second,  as  to  the    *'  y/aft.534- 
opportunity  for  and  thoroughness  of  the  examination  which  he  did  make.   ^,^„jt,^jjj^  fl 

The  effect  of  this  evidence  on  my  mind  is  that  I  am  convinced  that  ,         ,       ^^ 
Dr.  Turner,  during  the   whole   period   in   question,  was  suffering  from  •^       ' 
disease  of  the  brain  in  the  form  of  congestion  of  that  organ,  and  that  it  ^^  ""^^^v 
affected  his  mind  and  reduced  his  mental  capacity  and  especially  his  *-»  UX*-*^  ^ 
judgment;  that  it  was  progressive  in  its  character,  so  that  the  mental  «»^"«v«  t-*^  ^^ 
disability  increased  in  degree  continually,  until  it  culminated  in  paralysis  LatvouM^  ''^* 
in  September.     One  of  the  manifestations  of  this  disorder  was  a  dispo-  ^^>^f^^  vj*  '^ 
sition  to  make  deals  in  real  estate.     I  think  Mr,  Davis'  description  is  .       ttr-,k     t^v^ 
quite  accurate  when  he  says  that  he  had  a  "mania"  in  that  direction.  J^x^  Vv««K 

This  brings  me  to  the  question  of  the  degree  of  this  mental  disability. 


Now,  it  is  a  mere  truism  to  say  that  a  man   may  have  sufficient  mental  ^    '^  \J^^ 

capacity  to  attend  to  the  ordinary  affairs  of  life,  such  as  collecting  his  k   \1    * 

interest  and  rents  and  paying  his  house  bills,  making  ordinary  purchases  ^'^'-^  T^Sa^      / 
for  his  current  wants  and  those  of  his  family,  or  renting  a  house  to  live  lJttjjLl%:i„j'^^f 
in,  or  engaging  lodgings,  or  traveling  from  place  to  place  and  transact-  ,         i^     u -^ 
ing  a  multitude  of  ordinary  routine   business   matters  which  require  a'        ^ 
small  degree  of  mental  capacity,  who  would  be  entirely  unfit  to  take  '^*^       ^V 
care  of  himself  in  a  transaction  requiring  discernment  and  judgment.  V^^^f,-  \\*J^^ 
By  "judgment"    I  mean  the  capacity  to  examine  two  subjects,  and  to^  IrvJ^/Al  i  v) 
understand  and  appreciate  their  several  characteristics  and  to  compare    |  W       V  ij.   ^ 
them.     A  farmer  may  by  nature  or  through  mental  disease   be  so  far  ^-"-'v*""*'^ 
demented  as  to  be  quite  unable  to  act  with  intelligence  and  judgment  |p f^-^'^'*^^*^ 
in  the  matter  of  an  exchange  of  his  farm,  who  is  able  to  carry  it  on  to  a  V^w^.  t*^V^'''** 
fair  advantage,  raise  good  crops  and  make  a  fair  sale  of  them  in  the  yxifvfy.Wf  »^ 
markets.  It  is  not  an  uncommon  thing  to  see  a  man  who  is,  notoriously,     >  -^    .Z'      V 
somewhat   disturbed   in  his  mind — partially  insane — who  goes  about  ^^"^^  ' 

attending  to  the  ordinary  routine  of  his  every-day  life  and  affairs  and  V*^*^  WVs.M  ' 
who  is  equally  and  notoriously  unfit  to  enter  upon  and  carry  through  ^VA/W" .  V**"*^ 
any  extraordinary  affair  requiring  reflection,  discrimination  and  judg-j^^  /fvpuM#^v\* 
ment.     I  have  two  such  in  my  mind  at  this  moment.  >         I    '      1  s 

In  this  connection  it  is  proper  to  remark  that  the   standard  of  testa- ^'*'***^     ,      f  ' 
mentary  capacity — which  I  venture  to  suggest  is,  in  this  State,  suffici-  ^.*«w    Tvn^ 
ently  low — is  not  the  standard  of  business  capacity,  and  that  wills  have  k«>/7UVN.  €**^* 
been,  and   will  hereafter  be,  sustained,  made  by  persons  whose  minds  c^„^j^0fMiJ^^ 
are  so  enfeebled  that  the  courts  would  unhesitatingly  set  aside  business  ^         L^^a.,^ 
contracts  entered  into  by  them  to  their  loss.     In  fact,  it  is  familiar  law  J         vT  I 

that  a  higher  degree  of  intellect  is  necessary  to  sustain  a  contract  than  P'W*^}^^* 

■  The'discussion  of  the  evidencetrelating  to  this  question  has  been  omitted. — Ed.      V"  !••♦  n  |  *  ^  * 
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a  will.  Sloan  v.  Maxwell,'  and  the  (juotations  there  made  from  previous 
opinions  (found  at  pp.  568,  570).  The  learned  judges  there  quote  with 
api)roval  the  language  of  Judge  Washington  in  Harrison  v.  Rowan,*  at 
p.  586,  where  he  says  :  "  His  capacity  may  be  perfect  to  dispose  of  his 
property  by  will,  and  yet  very  inadequate  to  the  management  of  other 
business,  as,  for  instance,  to  make  contracts  for  the  purchase  or  sale  of 
property."  And,  again,  from  the  opinion  of  the  same  learned  judge  in 
Den  V'  Van  Cleve,'  at  p.  266,  where  he  says  :  *'  But  his  memory  may 
be  very  imperfect ;  it  may  be  greatly  impaired  by  age  or  disease  ;  he 
may  not  be  able  at  all  times  to  recollect  the  names,  the  persons  or  the 
families  of  those  with  whom  he  has  been  intimately  acquainted  ;  may  at 
times  ask  idle  questions  and  repeat  those  which  had  before  been  asked 
and  answered,  and  yet  his  understanding  may  be  sufficiently  sound  for 
many  of  the  ordinary  transactions  of  life.  He  may  not  have  sufficient 
strength  of  memory  and  vigor  of  intellect  to  make  and  to  digest  all  the 
parts  of  a  contract,  and  yet  be  competent  to  direct  the  distribution  of 
his  property  by  will." 

The  same  distinction  was  made  in  Converse  v.  Converse.* 

Upon  this  part  of  the  case  I  desire  to  refer  to,  without  repeating,  what 
I  had  occasion  to  say  in  Kastell  v.  Hillman,^  a  case  in  some  respects 
like  the  present.  I  there  adopted  Chief-Justice  Kirkpatrick's  test  of 
testamentory  capacity  as  being  the  ability  "  clearly  to  discern  and  dis- 
creetly to  judge." 

But  the  question  here  is  not  whether  Dr.  Turner  had  mental  capacity 
sufficient  to  "  clearly  to  discern  and  discreetly  to  judge"  of  his  afifairs 
so  as  to  make  a  valid  will,  but  whether  he  had  such  capacity  as  would 
enable  him  to  properly  examine  the  property  in  question  and  fully  dis- 
cover the  falsity  of  the  statements  made  by  Mr.  Houpt,  both  as  to  its 
quality  and  as  to  its  value. 

Let  us  answer  this  question  with  a  consideration  of  what  he  actually 
did  in  the  way  of  investigation.  He  visited  the  mill  and  farm,  May  25th, 
1 89 1,  in  company  with  Mr.  Houpt  and  Mr.  Barrows,  and  spent  from 
one  hour  to  one  hour  and  a  half  upon  the  premises.  Dr.  Turner  went 
into  the  mill  and  talked  with  the  loom-boss,  who  had  been  in  charge 
when  it  was  in  operation.  He  crossed  the  farm  in  company  with  Mr. 
Houpt,  who  showed  him  what  he  claimed  to  be  the  iron-ore  bed  and 
also  the  marl.  He  looked  at  the  dwellings  and  buildings.  Mr.  Barrows 
took  no  part  in  the  examination,  if  it  may  be  properly  so.  termed,  and 
made  no  suggestions  ;  was  a  mere  passive  observer. 

1  2  Gr.  Ch.  563. 

2  3  Wash.  C.  C.  580. 
^  4  Wash.  C.  C.  262. 

*  21  Vt.  16S  ;  s.  c.  Ewell  L,  Cas.  652. 

*  30  Atl.  Rep.  535,  at  p,  540  ;  8  Dick.  Ch.  Rep.  49,  at  p.  63. 
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No  expert  was  employed  to  examine  the  mill  and  machinery  or  the 
so-called  ore  bed  or  marl  pit.  The  peach  trees  were  not  counted  or 
examined  ;  no  means  were  taken   to  ascertain   the  acreage.     In  short,  ^ 

the  examination,  like  that  in  Redgrave  v.  Hurd,  supra,  was  of  the  most' 
hasty  and  cursory  character. 

No\v,TTr.~TuFner  had  had  no  experience  in  either  woollen  manufac- 
ture, iron  ore,  marl,  peach-growing,  or  farming  generally,  and  if  he  had 
enjoyed  his  faculties  in  their  perfection  would  have  been  quite  incapable 
oT  estimating  the  qualities  and  value  of  this  property,  and  it  does  seem    *'v-'^ 
to  me  that  he  would  have  been  conscious   of  his  incapacity  in  that  re-  ^Jc-'tvt-A*'''**'*'^ 
spect  and  would  not  have  entered  into  this  contract   without  seeking  ^  ^.y^iJttX  . 
the  aid  of  competent  experts  in  the  affair.     In  short,  the  very  fact  that  ' 

he  did  not  seek  such  aid  is  a  strong  indication  to  my  mind  of  the 
low  degree  of  his  mental  capacity  and  indicates  strongly  that  he  was 
carried  away  by  a  mania  for  trading,  the  result  of  a  diseased  brain  and 
a  morbid  judgment. 

The  result  of  the  evidence  is  that  Dr.  Turner  did  not  make  such  an 
examination  of  the  property  as  to  overcome  the  burden  cast  upon 
Houpt  to  show  and  prove  clearly  that  he  relied  altogether  on  his  own 
knowledge  of  the  property  and  not  on  the  statements  and  representa- 
tions of  Houpt. 

This  is  especially  true  as  to  value.  Houpt's  representation  was  that 
it  was  worth  $40,000.  Now,  Dr.  Turner  estimated  his  property — the 
*'  Norwood  " — at  $30,000,  subject  to  $9  000  incumbrance.  It  was  well 
worth  from  $20,000  to  $25,000,  or  $12,000  or  $15,000  over  the  mort- 
gage. The  Maryland  property  was  mortgaged  for  nearly  $17,000 — 
$8,000  more  than  the  Norwood.  To  make  it  worth  as  much  for  pur- 
chase or  exchange  it  should  have  reached  the  full  value  of  $30,000.  At 
the  represented  value  of  $40,000  it  would  have  had  an  equity  of  $23,- 
000,  as  against  an  equity  of  $21,000  in  the  Jersey  property  at  an  esti- 
mated value  of  $30,000. 

Now  it  is  plain  that  Dr.  Turner  must  have  relied  more  or  less  upon 
this  representation  of  value  and  was  misled  by  it,  as  well  as  the  other 
false  representations.  His  capacity  for  discernment  and  judgment  was 
practically  destroyed. 

It  is  said  that  he  was  assisted  by  Mr.  Barrows.  But  it  does  not  appear 
that  that  gentleman  rendered  the  least  assistance,  or  had  the  disposition 
or  capacity  to  do  so.  He  certainly  had  no  interest  to  do  or  say  any- 
thing to  discourage  the  exchange.  His  commissions  depended  upon 
its  going  through,  and  he  actually  received  $750  as  compensation  for 
standing  quietly  by  and  seeing  his  client  traded  out  of  $12,000  or 
$15,000.  I  am  not  surprised  that  the  counsel  of  complainant,  acting 
upon  the    instruction    and   information  of  the   helpless  wife,   charged 
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in  his  bill  that  Mr.  Barrows  had  conspired  with  Houpt  to  defraud  the 
husband. 

Jf,  then,  Dr.  Turner  had  promptly,  after  the  exchange,  asked  the  aid 
of  this  court  to  be  relieved  from  it,  1  think  it  clear  enough  he  would 
have  been  entitled  to  it. 

Let  us  now  inquire  as  to  the  effect  upon  his  rights  of  the  delay  which 
occurred  and  of  his  acts  of  ratification." 

The  general  rule  that  persons  having  equitable  rights  shall  come 
promptly  to  the  court  for  their  enforcement  apjilies  with  especial  apt- 
ness and  force  to  cases  of  this  character. 

A  party  holding  a  title  which  he  has  the  right  to  rescind,  or  a  contract 
for  a  title  from  which  he  has  the  right  to  recede,  cannot  be  permitted  to 
speculate  upon  the  situation  with  a  full  knowledge  of  his  rights  and 
wait  until  he  can  ascertain  whether  it  is  to  his  advantage  to  affirm  or 
disaffirm  ;  and  even  if  his  delay  be  not  the  result  of  a  desire  to  speculate 
but  be  the  result  of  mere  indecision,  he  will  not  be  permitted  to  rescind 
or  recede,  if  the  circumstances  are  so  changed  that  the  other  party  can- 
not be  restored  to  his  former  position.  The  party  clothed  with  the 
right  of  rescission  may  also,  during  the  delay,  do  acts  which  are  distinct 
affirmations  of  the  transaction,  and  the  other  party  may  have  so  far 
acted  upon  the  acquiescence  and  affirmative  conduct  as  to  raise  an 
estoppel  against  the  other  party  and  render  it  inequitable  to  permit  him 
to  recede.  In  these,  as  in  all  other  cases  of  conHicting  equities,  it  is 
the  duty  of  the  court  to  carefully  consider  and  weigh  the  conflicting 
rights  and  so  to  decide  between  them  as  to  do  the  greatest  justice. 

Affirmation  and  acquiescence  in  order  to  work  a  bar  to  relief  must, 
in  the  absence  of  the  element  of  estoppel,  be  accompanied  with  an  in- 
telligent appreciation  by  the  party  of  his  rights.  In  a  case  where  he  has 
been  led  into  a  contract  by  false  and  fraudulent  representations  as  to 
both  the  character  and  value  of  the  subject  of  the  contract,  he  must  be 
fully  aware  of  the  falsity  of  the  representations,  and  also  of  his  right  to 
rescind,  and  his  conduct  must  show  that  he  determined  to  abide  by  the 
contract. 

Here,  again,  the  fraud-doer  is  at  a  disadvantage.  He  has  no  right  to 
rely  upon  the  intelligent  action  of  the  victim  of  his  fraud  to  discover  it 
and  repudiate  the  contract.  The  same  considerations  which  apply  to 
the  entering  into  the  contract  apply  to  acquiescence  in  it  and  affirma- 
tion of  it.  This  principle  was  announced  and  applied  in  Rawlins  v. 
VVickham,  decided  first  by  Vice-Chancellor  Sir  John  Stuart,  as  reported 
in  a  note  to  the  case  on  appeal,  in  28  L.  J.    Ch.    (1859)  188,  and  was 

'  So  much  of  the  case  as  relates  to  these  questions  should  be  considered  :r, 
connection  with  the  cases  infra.  Section  VI.,  p.  724. 
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affirmed  by  the  lord-justices  on  appeal.'  There  the  delay  was  four 
years  and  was  strongly  urged  as  a  defense,  but  was  disallowed  by  all  the 
judges. 

Now  the  evidence  of  Mr.  Barrows  shows  that  Dr.  Turner  did  ascer- 
tain the  falsity  of  Houpt's  representation  as  to  the  quantity  of  land  and 
the  number  of  peach  trees  and  some  other  matters  not  mentioned, 
Houpt  had  also  represented  to  the  doctor  that  the  note  to  secure  which 
the  second  mortgage  had  been  given  could  be  renewed  every  three 
months  by  paying  $200  upon  principal,  besides  the  discount.  This  note 
was  held  by  a  Wilmington  bank  and  was  indorsed  by  Todd,  the  second 
mortgagee,  and  was  renewed  by  Houpt  between  the  21st  and  the  30th 
of  May,  so  that  it  matured  in  the  latter  part  of  August.  At  its  maturity 
Dr.  Turner  was  obliged  to  give  his  own  note  in  its  place  and  to  pay  $500, 
instead  of  $200,  in  order  to  procure  its  renewal.  Of  this  he  complained 
to  Mr.  Barrows.  It  does  not  appear  that  he  discovered  the  falsity  of 
the  statement  about  the  iron  ore  or  marl,  or  that  the  machinery  in  the 
mill  was  not  the  best ;  nor  does  it  appear  that  he  ever  knew  that  the 
property  was  not  worth  the  incumbrances.  On  the  contrary,  it  appears 
that  at  his  interview  with  Mr.  Todd,  the  holder  of  the  second  mortgage, 
he  spoke  of  the  property  as  valuable  and  solicited  Mr.  Todd  to  join 
him  in  a  scheme  to  market  it.  Now,  the  important  matter  with  Dr. 
Turner  was  not  so  much  whether  the  property  was  in  all  respects  just 
what  Houpt  represented  it  to  be,  but  whether  it  was  worth  what  he  told 
him  it  was  worth,  or  so  near  the  amount  as  to  save  him  from  loss.  On 
this  score  there  is  no  evidence  that  he  ever  appreciated  the  real  truth. 
And  I  do  not  believe  that  he  was  capable  of  so  doing  at  the  time  he 
discovered  the  facts.  No  doubt  Mrs.  Turner  did,  when  she  came  to 
look  into  the  affair,  and  she  acted  as  promptly  and  intelligently  as  a 
helpless  woman  could  well  do  under  the  circumstances. 

Now,  it  is  to  be  observed  that  Dr.  Turner  did  nothing  to  injure  or  to 
alter  the  property.  He  simply  let  out  the  farm  on  shares  in  the  usual 
way.  He  made  no  other  use  of  it.  He  kept  the  old  loom-boss  on  the 
premises  to  take  care  of  the  premises  generally,  and  machinery  in  par- 
ticular by  oiling  it  and  setting  it  in  motion  from  time  to  time.  Here, 
again,  the  condition  of  his  mind  is  an  important  factor.  Dr.  Gulick 
swears,  as  we  have  seen,  that  he  was  failing,  both  mentally  and  physic- 
ally, and  one  of  defendant's  witnesses  swears  that  on  the  occasion  of 
a  visit  he  made  to  the  premises  as  late  as  August — after  two  other 
previous  visits — he,  on  his  arrival  at  the  village  of  Millington,  inquired 
the  way  to  the  farm,  indicating  that  he  could  not  remember  the  way 
after  traveling  it   two  or  three  times.     I  infer  from  Mr.  Barrows'  evi- 

'  S.  c,  3  DeG.  &  J.  304. 
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dence  that  the  doctor's  complaints  as  to  the  falsity  (if  Iloujit's  represen- 
tations were  made  after  his  interview  with  Mr.  Todd,  which  wlis  on  the 
loth  of  September  and  only  twelve  days  before  the  first  ])aralytic  seiz- 
ure. I  am  satisfied  that  Dr.  Turner's  mental  faculties  were  so  far  dis- 
turbed and  his  powers  and  judgment  warped  that  he  v/as  unable  to 
comprehend  the  actual  value  of  the  property  which  he  had  got,  or  to 
know  and  appreciate  the  extent  to  which  he  had  been  defrauded,  and  I 
see  no  reason  to  suppose  that  he  ever  knew  previous  to  the  interventiori 
of  his  wife  that  he  ever  had  any  right  of  action  against  Mr.  Houpt. 

U|)on  the  whole  case  I  am  unable  to  find  that  Dr.  Turner  deliber- 
ately and  intelligently  affirmed  this  contract  after  he  had  become 
aware  of  the  true  condition  and  value  of  the  property  and  his  rights  in 
the  premises. 

Shortly  after  the  amended  bill  was  filed,  and  apparently  as  soon  as 
the  doctor  had  sufficiently  recovered  from  his  second  paralytic  seizure, 
which  occurred  in  February,  to  see  a  stranger,  a  deed  of  conveyance 
from  him  and  his  wife  to  Houpt  for  the  Maryland  premises  was  executed 
and  duly  acknowledged  by  them  and  tendered  to  and  left  with  Hou[)t, 
This  was  March  26th.  Houpt  subsequently  returned  it  to  the  Philadel- 
phia counsel  of  complainant.  It  thus  appears  that  it  was  in  the  power 
of  Houpt  to  have  recovered  the  property  in  substantially  the  same 
plight  it  was  in  at  the  time  of  the  exchange. 

I  am  satisfied  that  complainant  is  entitled  to  relief  as  against  Houpt 
and  wife,  and  shall  so  advise. 

This  brings  us  to  another  branch  of  the  case.  After  the  case  had  been 
closed  and  submitted  as  against  Houpt  and  wife,  but  before  decision, 
complainant  obtained  leave  to  amend  by  making  Mr.  Brinton  a  party, 
and  the  bill  was  amended  accordingly  ;  he  was  brought  in,  answered, 
and  was  heard  by  witnesses  and  by  counsel  in  argument. 

No  objection  was  made  on  his  part  to  the  procedure  against  him  by 
amendment  of  the  bill  instead  of  by  supplement  ;  nor  was  any  point 
made  as  to  the  time  of  the  service  upon  Houpt  and  wife  of  the  notice 
of  the  order  of  publication  made  against  them  as  absent  defendants, 
upon  the  return  of  the  subpoena  not  served.  The  files  of  the  court  show 
that  the  subpcena  to  Houpt  and  wife  was  issued  on  the  day  the  bill 
was  filed,  December  31,  1891,  returnable  January  12,  1892  ;  that  the 
order  of  publication  was  taken  on  the  15th  of  January,  1892,  returnable 
March  17th,  and  that  it  provided  for  service  personally  upon  Houpt 
and  wife  of  a  notice  of  the  order  within  twenty  days,  and  that  such  a 
notice  was  served  upon  both  Houpt  and  wife  on  the  28th  of  January. 
Nor  was  any  point  made  as  to  the  contents  of  the  lis  pendens  that  was 
filed  in  the  Monmouth  county  clerk's  office  immediately  after  the  filing 
of  the  bill.     It  was  conceded  that  it  contained  the  statutory  requisite  of 
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the  names  of  the  parties,  a  description  of  the  premises  and  a  staten^ent 
of  the  object  of  the  bill. 

By  the  strictest  rule  respecting  constructive  notice  of  a  pending  suit 
this  suit  was  commenced  on  the  28th  of  January,  1892,  the  date  of  the 
service  of  the  notice  of  the  order  of  publication.  The  deed  from  Houpt 
to  Brinton  was  dated  and  delivered  February  18,  1892.  There  was  a 
preliminary  agreement  between  Houpt  and  Brinton,  but  no  payment 
was  made  under  it  or  any  consideration  parted  with  until  February 
15,  1892.  But  I  understand  that  the  strict  rule  that  the  effect  of  the 
suit  as  against  purchasers  commences  with  the  service  of  a  subpoena 
applies  only  to  cases  where  the  purchaser  has  no  actual  notice  of  the 
suit.  Here  Mr.  Brinton  did  have  actual  notice,  as  he  states  by  his  an- 
swer and  in  his  evidence,  by  an  examination  of  the  record  of  the  /is 
pendens  in  Monmouth  county  and  of  a  copy  of  the  bill. 

He  puts  his  case  not  on  the  ground  that  he  did  not  have  full  notice 
of  the  suit  and  its  object,  nor  that  those  objects  have  been  in  any  wise 
changed  by  subsequent  amendments,  nor  that  the  suit  was  not  com- 
menced at  the  time  he  took  title,  but  on  the  single  and  sole  ground  that 
he  made  diligent  inquiry  as  to  the  truth  of  the  facts  as  displayed  by  the 
bill  on  February  18,  1892,  which  facts  were  relied  upon  as  constitut- 
ing the  fraud  which  was  the  basis  of  complainant's  right,  and  satisfied 
himself  that  those  facts  did  not  constitute  any  fraud,  and  hence,  that 
the  complainant  must  fail  in  his  suit ;  that  he  had  no  notice  of  the 
matter  afterward  inserted  in  the  bill  by  amendment  and  is  not  charge- 
able in  equity  with  notice  thereof.  In  short,  his  position  is  that  the  bill 
is  a  lis  pendens  as  against  him  as  to  those  new  matters  only  from  the 
date  of  the  amendment,  and  that  he  is  a  bona  fide  purchaser  without 
notice  of  them. 

As  there  is  some  appearance  of  authority  for  this  position,  it  becomes 
necessary  to  examine  it  on  principle,  although  the  amount  in  contro- 
versy, as  we  shall  see,  is  very  small. 

I  stop  here  ♦  ^  say  that  I  do  not  see  that  his  position,  as  above  stated, 
is  helped  by  the  inquiry  which  he  made  of  the  present  complainant 
while  her  husband  was  disabled  by  paralysis.  She  was  not  the  duly 
authorized  agent  of  her  husband,  but  acted  in  what  she  did  as  a  volun- 
teer, from  necessity.  She  told  Mr.  Brinton  all  that  she  then  knew.  Her 
silence  as  to  what  she  afterward  learned  was  innocent,  and  cannot 
bind  her  husband,  because  he  was  mentally  incapable  of  making  any 
statement  or  representation,  and  Mr.  Brinton  was  so  informed.  It  is 
difficult  to  see  how  any  estoppel  can  arise  in  favor  of  Mr.  Brinton  as 
against  Dr.  Turner.  So  far  as  the  evidence  shows,  Messrs,  Barrows  & 
Bliss  were  mere  brokers,  and  not  confidential  agents,  of  Dr.  Turner, 
42 
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ami  whatever  of  agency  there  may  have  been  was  ended  by  his  total  in- 
capacity. 

Mr.  Hrinton  can  claim  to  be  a  botia  fide  purchaser  only  so  far  as  he 
has  actually  parted  with  value  on  the  strength  of  the  apparent  title  in 
Houpt  and  wife.  The  case  shows  that  the  deed  of  conveyance  from 
Hrinton  to  Houpt  was  delivered  in  escrow,  the  terms  of  which  are  wit- 
nessed by  a  writing  as  follows  :  "The  accompanying  deed  from  Joseph 
P.  Brinton  and  wife  to  Henry  J.  Houpt,  dated  February  19,  1892,  for 
300  acres  of  land  near  Leesburg,  Va.,  is  deposited  with  the  Land  Title 
and  Trust  Company  to  be  held  in  escrow  until  all  incumbrances,  except 
a  certain  mortgage  of  $9,000  recited  in  the  deed  hereinafter  mentioned, 
are  removed  from  the  title  to  lots  Nos.  no,  in,  112,  113,  114,  116, 
117,  396,  397,  398  and  400,  in  Key  East,  Monmouth  Co.,  N.  J.,  which 
have  been  conveyed  to  said  Brinton  by  said  Houpt  and  wife  by  deed 
dated  February  18,  1892,  and  intended  to  be  forthwith  recorded.  In 
case  by  any  possibility  judgment  should  be  recovered  in  the  suit  now 
pending  against  said  Houpt  and  wife  whicii  may  bind  or  affect  the  title 
to  said  lots  and  property  in  Key  East,  then  the  deed  now  deposited  may 
upon  request  of  said  Brinton  be  delivered  to  said  Houpt,  who  shall  im- 
mediately execute  to  said  Brinton  a  deed  of  trust  on  the  said  300-acre 
farm  near  Leesburg  in  sufficient  amount  to  secure  and  indemnify  said 
Brinton  against  said  judgment  and  all  costs  and  charges  on  account  of 
the  same. 

"  In  witness  whereof  we  have  hereunto  set  our  hands  and  seals  this 
twentieth  day  of  February,  a.  d.  1892. 

"  J.  P.  Brinton.  [l,  s.] 

"  Henry  J.  Houpt.      [l.  s.]" 

Certain  personal  property  was  delivered  to  Houpt  with  the  possession 
of  the  premises,  and,  in  addition,  Mr.  Brinton  incurred  the  expense  of 
building  a  certain  fence  and  the  commissions  of  the  real  estate  agent 
who  negotiated  the  exchange.  There  is,  besides,  the  matter  of  the  rents 
of  the  Virginia  property.  These  small  matters  constitute  all  that  Mr. 
Brinton  has  lost  by  the  transaction.  But  these  being  insisted  upon  it 
becomes  necessary  to  examme  the  position  taken  by  him. 

In  considering  the  question  thus  presented  it  must  be  borne  in  mind 
— first,  that  the  new  matters  of  fact  set  out  in  the  amendment  all  existed 
prior  to  the  filing  of  the  original  bill;  second,  that  the  subject-matter 
and  ground  of  the  suit,  viz.,  fraud,  and  the  prayer  and  the  frame  of  the 
bill,  have  not  been  altered  in  substance  ;  third,  no  new  parties  have 
been  added  who  were  necessary  or  proper  at  the  time  the  bill  was  filed. 
The  bill  of  revivor  was  promptly  filed  and  made  no  break  in  the  lis 
pendens. 

The  ground  of  the  bill  is  that  complainant  was  led  by  false  and  fraud- 
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ulent  representations,  constituting  fraud,  to  make  the  exchange.  The 
effect  of  the  amendment  is  simply  to  add  another  specification  of  fraud 
which  existed  and  might  have  been  inserted  in  the  bill  at  first,  and  upon 
which  relief  was  finally  had.  Its  omission  was  due  to  the  mental  inca- 
pacity of  the  complainant. 

The  question  as  to  the  effect  of  this  amendment  depends,  as  it  seems 
to  me,  upon  the  question  whether  the  doctrine,  or  rather  maxim,  '■'■  pcn- 
xiente  lite  nihil  i7inovetur"  is  based  upon  the  notion  that  the  conmience- 
ment  of  a  suit  affecting  lands,  whether  in  a  court  of  law  or  in  equity,  is 
implied  notice  to  all  the  world  of  the  facts  which  constitute  the  grounds 
of  the  suitor's  claim,  so  as  to  affect  the  conscience  of  would-be  purchas- 
ers, or  is  only  notice  that  such  a  suit  is  pending  and  that  all  persons 
dealing  with  the  defendant  as  to  the  land  involved  must  do  so  at  their 
peril  as  to  the  result  of  the  suit.  If  the  latter  is  the  true  ground  of  the 
maxim,  then  I  do  not  see  upon  what  ground  a  mere  amendment  of  the 
character  of  that  now  in  hand  can  affect  its  application. 

The  doctrine  is  thus  stated  by  Mr.  Justice  Depue,  in  speaking  of  lis 
pendens,  in  Haughwout  v.  Murphy,'  at  p.  544  :  "  It  is  a  doctrine  of 
courts  of  equity  [with  great  deference  I  suggest  that  he  should  have 
added  '  and  of  courts  of  law/  since  the  doctrine  applies  with  equal 
rigor  to  both]  of  ancient  origin,  and  rests  not  upon  the  principles  of  the 
court  with  regard  to  notice,  but  on  the  ground  that  it  is  necessary  to  the 
administration  of  justice  that  the  decision  of  the  court  in  a  suit  should 
be  binding  not  only  on  the  litigant  parties,  but  also  upon  those  who 
acquire  title  from  them  during  the  pendency  of  the  suit."  The  case 
which  he  cites  more  than  sustains  his  position. 

To  the  same  effect  is  Mr.  Wade  in  his  book  on  Notice  §§337  et  seq., 
and  the  learned  writer  of  the  article  on  Lis  Pendens,  in  15  Am.  &  Eng. 
Encycl.  I..  869. 

Lord  Cranworth,  in  Bellamy  v.  Sabine/  at  p.  578,  says:  "It  is 
scarcely  correct  to  speak  o(  lis  pendens  as  affecting  a  purchaser  through 
the  doctrine  of  notice,  though  undoubtedly  the  language  of  the  courts 
often  so  describe  its  operation.  It  affects  him  not  because  it  amounts 
to  notice,  but  because  the  law  does  not  allow  litigant  parties  to  give  to 
others  pending  the  litigation  rights  to  the  property  in  dispute  so  as  to 
prejudice  the  opposite  party.  Where  a  litigation  is  pending  between  a 
plaintiff  and  a  defendant,  as  to  the  right  to  a  particular  estate,  the 
necessities  of  mankind  require  that  the  decision  of  the  court  in  the  suit 
shall  be  binding,  not  only  on  the  litigant  parties,  but  also  on  those  who 
derive  title  under  them  by  alienations  made  pending  the  suit,  whether 
such  alienees  had  or  had  not  notice  of  th^  pending  proceedings.    If  this 

•  7  C.  E.  Gr.  531.  »  I  De  G.  &  J.  566. 
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were  not  so,  there  could  be  no  certainty  that  the  litigation  would  ever 
come  to  an  end."  And  again,  on  p.  580  :  "  The  language  of  the  court 
in  these  cases,  as  well  as  in  Worsley  z:  Earl  of  Scarborough,'  certainly 
is  to  the  effect  that  lis  pendens  is  implied  notice  to  all  the  world.  I  con- 
fess, I  think,  that  is  not  a  perfectly  correct  mode  of  stating  the  doctrine. 
What  ought  to  be  said  is  \.\\z\., pendente  lite,  neither  party  to  the  litigation 
can  alienate  the  property  in  dispute  so  as  to  affect  his  opponent.  The  doc- 
trine is  not  peculiar  to  courts  of  equity.  In  the  old  real  actions  the 
judgment  bound  the  lands,  notwithstanding  any  alienation  by  the  Ag- 
{en(]a.nt  pendente  lite,  and  certainly  that  did  not  depend  upon  any  prin- 
ciple arising  from  implied  notice,"  To  the  same  effect  is  the  language 
of  Lord-Justice  Turner,  at  p,  584  :  "  The  doctrine  of  lis  pendens  is  not, 
as  I  conceive,  founded  upon  any  of  the  ])eculiar  tenets  of  a  court  of 
equity  as  to  implied  or  constructive  notice.  It  is,  as  I  think,  a  doctrine 
common  to  the  courts,  both  of  law  and  of  equity,  and  rests,  as  I  appre- 
hend, upon  this  foundation — that  it  would  plainly  be  impossible  that  any 
action  or  suit  could  be  brought  to  a  successful  termination  if  ahenations 
pendente  lite  were  permitted  to  prevail.  The  plaintiff  would  be  liable  in 
every  case  to  be  defeated  by  the  defendant's  alienating  before  the  judg- 
ment or  decree,  and  would  be  driven  to  commence  his  proceedings  de 
novo,  subject  again  to  be  defeated  by  the  same  course  of  proceeding." 
And  he  cites  Lord  Coke  to  show  that  the  doctrine  obtains  at  law  as 
well  as  in  equity. 

Chancellor  Kent,  in  Murray  v.  Ballou,'  and  Murray  v.  Lylburn,' 
examined  all  the  authorities  to  that  date  and  puts  the  foundation  of  the 
maxim  on  necessity,  whether  it  be  applied  at  law  or  in  equity.  He  does, 
indeed,  in  order  to  meet  the  manifest  hardship  of  the  rule  in  many  cases 
(before  statutory  provision  was  made  for  recording  notice  of  the  lis 
pendens^,  resort  to  the  doctrine  of  constructive  notice,  viz.,  that  all  citi- 
zens are  chargeable  with  notice  of  what  is  going  on  in  the  courts. 

Professor  Pomeroy*  adopts  the  view  of  the  English  judges  in  Bellamy 
V.  Sabine,  repudiates  the  notion  of  constructive  notice  and  states  the  rule 
thus:  "During  the  pendency  of  an  equitable  suit,  neither  party  to  the 
litigation  can  alienate  the  property  in  dispute  so  as  to  affect  the  rights 
of  his  opponent,"  And  he  cites  (§  633)  a  long  list  of  American 
authorities  in  its  support,  among  which  I  cite  particularly  Devey's 
Appeal.' 

Mr,  Maddock  '  says  :  "It  is  certainly  a  maxim,  '■  pendente  lite  nihil 
innovetmi'  ; '  but  the  true  interpretation  of  that  rule  is  that  a  convey- 

*  3  Atk.  392.  '  I  Johns.  Ch.  566. 

2  2  Johns.  Ch.  441.  *  2  Pom.  Eq.  Jur.  §§  632a,  633. 

»  97  Pa.  St.  153.  *  2  Mad.  Ch.  189. 
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ance  does  not  vary  the  rights  of  the  parties  in  a  suit;  for,  otherwise, 
suits  would  be  interminable,"  etc. 

The  language  of  a  judge  of  the  Virginia  Court  of  Appeals,  in  Newman 
V.  Chapman,'  is  to  the  same  effect.  After  stating  that  the  rule  was 
founded  in  necessity,  he  says  :  "  The  rule,  as  to  the  effect  of  a  lis 
pendens,  is  one  of  mere  policy,  confined  in  its  operations  strictly  to  the 
purpose  for  which  it  was  adopted  ;  that  is,  to  give  effect  to  the  judg- 
ments and  decrees  of  courts  of  justice,  and  that  it  is  not  properly  a 
notice  to  any  parties  whatsoever.  The  English  judges  and  elementary 
■writers  have  carelessly  called  it  a  notice  because,  in  one  single  case, 
that  of  a  suit  prosecuted  to  decree  or  judgment,  it  had  the  same  effect 
upon  the  interests  of  the  purchaser  as  a  notice  had,  though  for  a 
different  reason.  But  the  courts  have  not,  in  any  case,  given  it  the  real 
force  and  effect  of  a  notice."  And  he  points  out  that  if  the  suit  oper- 
ated as  a  notice  of  the  facts  which  formed  the  basis  of  plaintiffs  claim, 
it  ought  to  operate  against  a  purchaser  who  buys  after  one  suit  is 
brought  and  discontinued  and  before  another  is  brought  and  pursued 
to  a  successful  issue,  while  the  fact  is  that  it  does  not  so  operate.  Thus, 
in  the  case  in  hand,  if  the  bill  as  first  filed  had  contained  all  that  is  found 
in  the  amended  bill,  and  afterward  Mr.  Brinton  had  purchased  without 
inquiring  into  the  merits  of  the  complainant's  demand,  and  then  the  bill 
had  been  dismissed  by  consent,  without  prejudice,  and  a  new  bill  had 
been  filed  and  successfully  prosecuted,  all  the  authorities  agree  that,  in 
the  absence  of  actual  knowledge  by  Mr.  Brinton  of  the  facts  upon  which 
complainant's  equity  rests,  he  would  not  be  affected  by  the  second  suit. 
This  result  must,  of  course,  be  based  upon  the  ground  that  the  suit, 
even  with  the  aid  of  the  statutory  notice,  operates  only  as  a  notice  that 
a  suit  is  pending  affecting  the  property  and  not  of  the  facts  out  of  which 
the  complainant's  right  arose. 

The  manifest  hardship  of  applying  this  necessary  maxim  in  cases  of 
conveyances  in  good  faith  to  parties  without  notice  led  to  a  statutory 
provision  for  a  public  registry  of  a  notice,  and  the  terms  of  this  statute 
are  significant.  It  simply  requires  (Rev.,  p.  114,  §57)  the  fihng  and 
registry  of  a  notice  containing  the  title  of  the  cause,  that  is.  the  names 
of  the  parties  complainant  and  defendant,  a  description  of  the  land  to 
be  affected  and  the  "general  object"  of  the  suit.  Nothing  more.  It 
does  not  provide  for  any  notice  of  the  facts  out  of  which  complainant's 
right  arose,  or  even  of  the  equitable  ground — fraud,  accident,  mistake 
or  the  like — upon  which  it  rests.  All  that  the  legislature  deemed  neces- 
sary that  an  expectant  purchaser  should  know  is  that  a  suit  is  pending 
against  a  certain  party,  affecting  certain  lands  in  a  certain  way. 

These  considerations  seemed  to  lead  to  the  conclusion  that  the  ques- 
I  2  Rand.  93  (1823). 
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tion  of  the  continued  pendency  of  the  suit  is  one  of  actual  and  substan- 
tial identity.  Are  the  parties  the  same,  the  property  to  be  affected  the 
same,  and  the  general  ]nirpose  and  object  of  the  suit  the  same  ?  If  so, 
then  I  am  unable  to  understand  upon  what  ground  the  making  of  amend- 
ments not  affecting  either  of  these  characteristics  can  interfere  with 
the  ai)plication  of  the  maxim  in  question.  For  example,  if  a  plaintiff 
in  ejectment  should,  upon  demand,  furnish  particulars  of  his  title,  con- 
taining a  statement  of  a  deed  of  conveyance  from  A  to  B,  and  should 
afterward  discover  that  this  was  a  mistake  and  that  there  was  no  such 
deed,  but  that  the  title  had  passed  from  A  to  B  by  means  of  a  judgment 
against  A  and  a  sale  by  sheriff  thereunder  to  B,  and  should  amend  his 
specifications  of  title  accordingly,  would  such  amendment  destroy  the 
continuity  of  his  lis  pendens  and  make  a  new  suit,  so  that  a  purchaser 
from  the  defendant,  after  the  commencement  of  the  suit  and  before  the 
amendment,  who  had  not  notice  of  the  sheriffs  deed,  would  get  a  good 
title  ?  I  think  there  can  be  but  one  answer  to  that  question.  It  would 
not,  and  for  the  simple  reason  that  the  question  was  whether  the  title 
did,  in  fact,  pass  from  A  to  B,  and  not  how  it  passed. 

Now,  what  has  been  done  in  the  case  in  hand  seems  to  me  to  be  of 
the  same  character  as  that  of  the  case  just  supposed.  Here  the  ground 
of  relief  stated  in  the  bill  as  originally  filed  was  fraud  practiced  in  pro- 
curing the  exchange.  The  supposed  misrepresentation  as  to  the  incum- 
brance was  but  a  mere  specification  of  that  fraud ;  afterward  other 
fraudulent  misrepresentations  of  the  same  character  are  discovered  and 
inserted  by  way  of  amendment.  How  can  it  be  said  that  their  insertion 
changes  the  identity  of  the  suit  as  to  its  parties,  subject-matter  or  pur- 
pose ?  If  not,  then  why  does  not  the  maxim  ^^ pendente  lite  nihil  itmo- 
vetiir  "  apply  ? 

Two  adjudged  cases  in  this  country  support  this  view.  Stoddard  v. 
Myers'  and  Gibbon  v.  Dougherty.'  The  first  was  an  ejectment  in  which 
plaintiff  relied  upon  a  purchase  at  a  judicial  sale  in  an  equity  suit  of 
Beitz  V.  Wolf,  which  was  founded  upon  a  common-law  judgment  recov- 
ered by  Beitz  against  Wolf,  and  which  attacked  a  voluntary  conveyance 
made  by  Wolf  to  his  children  prior  to  the  recovery  of  the  judgment. 
Pending  this  equity  suit  Wolf  succeeded  in  reversing  the  judgment  on  a 
writ  of  error,  and  then  his  children  conveyed  for  value  to  the  defendant 
in  ejectment.  Upon  a  new  trial  of  the  action  at  law  of  Beitz  v.  Wolf, 
Beitz  again  recovered  and  then  filed  a  supplemental  bill  founded  upon 
his  second  judgment  and  procured  a  decree  setting  aside  the  convey- 
ance from  Wolf  to  his  children,  a  sale  of  the  premises  to  pay  his  judg- 
ment, and  under  that  sale  plaintiff  in  ejectment  claimed.  On  the  argu- 
ment of  the  ejectment  the  question  of  lis  pendens  was  elaborately  dis- 
1  8  Oh'.o  203  (1837).  '  10  Ohio  St.  365  (1859). 
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cussed  and  the  court  held  "  that  by  the  institution  of  a  suit  the  subject 
of  htigation  is  placed  beyond  the  power  of  the  parties  to  it ;  that  whilst 
the  suit  continues  in  court  it  holds  the  property  to  respond  to  the  final 
judgment  or  decree." 

In  the  second  case  complainant  had  entered  judgment  prematurely 
upon  a  valid  award  of  arbitrators  and  then  filed  a  bill  against  the  defend- 
ant and  one  of  his  debtors  to  appropriate  the  debt  to  the  payment  of 
his  judgment.  After  bill  filed,  defendant  succeeded  in  vacating  the 
judgment  on  the  award  as  prematurely  entered,  and  induced  the  debtor 
to  pay  him  his  debt.  Complainant  again  entered  judgment  on  his  award, 
but  not  until  after  the  payment  by  the  debtor  to  the  defendant,  and  filed 
a  supplemental  bill  setting  up  the  second  judgment.  The  debtor  de- 
fended on  the  ground  that  the  force  of  the  lis  pendens  was  broken  by 
the  setting  aside  of  the  judgment;  but  the  court  held,  on  the  authority 
of  Stoddard  v.  Myers,  that  the  same  suit  was  pending,  and  the  debtor 
was  not  justified  in  paying  the  defendant,  saying,  at  p.  371  :  "  We  think 
the  construction  thus  early  given  to  this  provision,  as  expressed  in  the 
act  of  1831  (which  authorized  a  creditor's  bill  only  after  judgment  re- 
covered), supported  by  principles  of  law  as  well  as  sound  reason.  The 
subject-matter  of  the  suit  and  the  parties  in  the  action,  as  well  as  the  ob- 
ject of  the  suit,  all  continued  to  be  before  the  court.  The  substantial  ob- 
ject was  the  payment  of  the  debt  of  the  judgment  debtor,  and  the  reversal 
of  that  judgment  for  an  irregularity  was  in  no  sense  an  intimation  of  its 
payment,  or  a  relinquishment  of  the  claim  of  the  plaintiff  to  enforce  its 
payment  in  the  manner  and  by  means  expressed  in  the  petition," 

I  will  now  consider  what  I  have  mentioned  as  the  appearance  of 
authority  the  other  way. 

In  Long  V.  Burton,'  after  the  answer  to  the  original  bill  had  been 
reported  insufificient,  the  defendant  filed  a  cross-bill.  The  plaintiff  in 
the  original  suit  obtained  an  order  that  the  original  bill  should  be  an- 
swered before  he  answered  the  cross-bill,  and  on  the  answer  being  re- 
ported insufificient,  he  obtained  an  order  to  amend  his  bill,  and  that  the 
defendants  might  answer  the  amendment  and  exceptions  together.  It 
was  held  that  the  order  to  amend  was  a  waiver  of  the  priority  of  right 
to  an  answer.  In  delivering  judgment  Lord  Hardwicke  said:  "By 
the  course  [practice]  of  the  court  the  plaintiff,  in  the  cross  cause,  can- 
not have  an  answer  till  he  has  himself  answered  the  original  bill ;  but 
this  is  a  privilege  the  plaintiff  in  the  original  bill  has  in  right  of  his 
original  bill ;  for  if  after  the  cross-bill  is  filed  he  will  amend  the  original 
bill  in  material  parts,  I  do  not  think  he  is  entitled  to  have  an  answer  to 
the  amendments  ;  for  as  the  bill   may  be  amended  both  in  discovery 

'  2  Atk.  218. 
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and  relief,  the  pendency  of  suit,  as  to  those  parts  which  are  amended, 
is  only  from  the  time  of  the  amendment." 

And  this  dictum  is  the  foundation  of  whatever  of  authority  can  be 
found  for  the  notion  that  a  simple  amendment  breaks  the  continuity  of 
the  suit  and  destroys  the  effect  of  the  lis  pendens  2,^  against  third  jiarties. 
The  character  of  the  amendment  in  that  case  is  not  given,  except  as  it 
may  be  inferred  from  the  words  "  amended  both  in  discovery  and  re- 
lief." So  that  it  is  probable  that  the  learned  Chancellor  had  in  mind  a 
complete  change  in  the  object  and  purpose  of  the  bill.  Certain  it  is 
that  it  by  no  means  appears  that  he  did  have  in  mind  the  maxum  '■'■pen- 
dente lite  nihil  innovetur,^'  for  it  was  in  no  wise  involved. 

Upon  the  authority  of  this  dictum  Lord  Redesdale,  speaking  of 
amendments  (Mitf  PI.  330),  says  :  ''When  injury  may  arise  to  others 
the  indulgence  has  been  more  rarely  granted,  and  so  far  as  the  pendency 
of  a  suit  can  affect  either  the  parties  to  it,  or  strangers,  matter  brought 
into  a  bill  by  amendment  will  not  have  relation  to  the  time  of  filing  the 
original  bill,  but  the  suit  will  so  far  be  considered  as  pendent  only 
from  the  time  of  the  amendment,  except  that  where  a  bill  seeks  a  dis- 
covery from  a  defendant,  and  having  obtained  that  discovery,  the  bill  is 
amended  by  stating  the  result,  it  should  seem  that  the  suit  may,  accord- 
ing to  circumstances,  be  considered  as  pendent  from  the  filing  of  the 
original  bill,  at  least  as  to  that  defendant  and  perhaps  as  to  the  other 
parties,  if  any,  and  to  strangers  also,  so  far  as  the  original  bill  may  have 
stated  matter  which  might  include  in  general  terms  the  subject  of  the 
amendment"  (citing  only  Long  v.  Burton,  supra). 

This  passage  is  appropriated  by  Mr.  Daniel,*  citing  only  Long  v.  Bur- 
ton and  Lord  Redesdale's  treatise.  The  American  editor  cites  two  cases 
from  Tennessee  which  I  will  notice  directly.  Mr.  Justice  Story '  also 
adopts  Lord  Redesdale's  language  upon  the  same  authority. 

An  examination  of  the  English  authorities  discloses  but  one  case  since 
Long  V.  Burton,  in  which  the  question  has  been  stated,  viz.,  Morris  i?. 
Landon.'  There  the  bill  was  filed  in  January,  1816,  claiming  against 
the  defendant  an  equitable  estate  in  certain  houses.  The  defendant  an- 
sv^ered.  In  18  [8,  and  again  in  18 19,  the  defendant  mortgaged  the 
houses  and  in  the  same  year  sold  and  conveyed  them  in  fee  for  value, 
subject  to  the  mortgages.  Neither  of  the  mortgagees  or  the  grantee  had 
any  actual  notice  of  the  suit,  and  at  that  time  there  was  no  provi<=ion  in 
the  English  statutes  for  a  registry  of  a  lis  pendens.  In  1820  the  bill  was 
amended  and  the  amendment  taken  as  confessed  as  against  the  defend- 
ant, who  had  no  further  interest  in  the  subject  matter  and  the  suit  went 
to  a  final  decree  in  favor  of  complainant.  In  1831  complainant  filed  a 
bill  against  the  purchaser /^;/</^;z/,?  lite  to  obtain  the  benefit  of  his  decree, 

'  I  Dan.  Ch.  Pr.  402  bottom.  '  Story  Eq.  PI.  §  904.  ^  5  Sim.  247. 
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and  moved  for  a  receiver.  In  arguing  for  the  defendant,  Mr.  Pepys 
(afterwards  Lord  Cottenhani)  took  the  point  that  the  suit  was  pending 
as  against  a  purchaser  only  from  the  date  of  the  amendment.  Vice- 
Chancellor  Shadwell  remarked  that  he  did  not  understand  that  a  new 
case  was  introduced  by  the  amendment,  and  Mr.  Knight  (afterwards 
Lord-Justice  Knight- Bruce),  for  the  complainant,  remarked  that  the 
prayer  remained  the  same.  The  argument  proceeded  and  the  Vice- 
Chancellor  granted  the  motion  without  opinion,  and  the  order  was  af- 
firmed, on  appeal,  by  Lord  Brougham,  who  dealt  at  length  with  the 
question  of  /is  pendens,  but  took  no  notice  of  the  amendment. 

I  will  now  refer  to  a  few  cases  in  this  country  relied  upon  for  the 
contrary  doctrine. 

Miller  v.  Sherry  '  was  a  conflict  between  purchasers  under  decrees  in 
two  separate  equitable  suits  by  two  separate  judgment  creditors  of  the 
same  debtor.  The  first  in  point  of  time  had  filed  a  general  creditor's 
bill,  without  specifying  any  particular  property  or  any  specific  alienation 
in  fraud  of  creditors.  The  second  in  point  of  time  had  set  forth  a 
fraudulent  alienation  by  the  judgment  debtor  of  certain  described  lands 
to  one  Williams,  who  held  the  legal  title,  and  who  was  made  a  party. 
The  suit  founded  on  the  second  bill  was  prosecuted  successfully  to  a 
decree  and  sale,  after  which  the  complainant  in  the  first  bill  amended 
by  setting  out  the  fraudulent  conveyance  to  Williams  and  making  him  a 
party.  Process,  however,  was  not  served  upon  him  and  he  did  not  an- 
swer. It  was  held  that  the  title  obtained  under  the  second  bill  must 
prevail,  and  that  the  first  bill  did  not  operate  as  a  lis  pendens^  because 
it  did  not  specify  and  describe  the  property  and  did  not  make  the  holder 
of  the  legal  title  a  party,  and  that  before  the  amendment  of  the  first  bill 
the  legal  title  had  passed  from  Williams,  the  fraudulent  grantee,  to  the 
purchaser  under  the  decree  in  the  second  suit.  In  this  connection  it 
was  that  the  learned  judge  (at  p.  250,  bottom)  says  :  ''  Where  the  ques- 
tion of  lis  pendens  arises  upon  an  amended  bill  it  is  regarded  as  an 
original  bill  for  that  purpose,"  citing  Clarkson  i?.  Morgan."  These  words 
must  be  confined  in  their  scope  to  the  case  in  hand.  The  bill  which  was 
first  in  point  of  time  was,  as  first  filed,  radically  defective  as  a  lis  pendens 
for  want  of  a  description  of  the  particular  property  and  in  not  making 
the  fraudulent  grantee  and  holder  of  the  legal  title  a  party.  All  the 
authorities  require  these  two  elements  to  be  present  in  order  to  make  a 
valid  lis  pendens.  The  amendment  changed  the  character  of  the  suit 
and  made  it  essentially  a  different  one.     It  was  not  the  same  suit. 

The  case  reported  in  6  B.  Monr.  441  (1846)  is  long  and  complicated 
in  its  facts  and  space  forbids  a  complete  recital  of  them.  The  bill  was 
filed  in  September,  1810,  against  one  Parker,  as  the  holder  of  the  legal 
'  2  Wall  237.  '  6  B.  Monr.  441. 
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title,  who  answered  that  in  the  previous  March  he  had  sold  the  premises 
to  one  Fowler  and  had  no  further  interest  in  them.  Fowler  was  never 
brought  in  as  a  party,  but  the  suit  was  prosecuted,  with  varying  fortunes, 
for  about  twenty  years  against  Parker  and  his  heirs.  In  its  course  it  was 
found  that  the  original  parties  complainant  had  no  interest  and  new  par- 
ties were  added.  There  was  great  delay  and  laches  in  prosecuting  the 
suit.  It  was  directed  against  the  legal  title  only  and  brought  in  a  county 
and  jurisdiction  other  than  that  in  which  the  land  was  situated.  It  was 
found,  as  a  fact,  that  F'owler  and  his  successors  obtained  the  equitable 
title  before  the  suit  was  brought,  and  took  and  held  adverse  possession 
during  the  whole  time.  All  these  matters  were  relied  on  in  refusing  to 
give  effect  to  the  right  established  by  the  suit  of  1810.  1  can  find 
nothing  in  the  re])ort  to  sustain  defendant's  position  herein. 

The  two  cases  cited  by  the  American  annotator  of  Daniell's  Chancery 
Practice  are  as  follows  : 

Lillard  ?'.  Porter  '  was  a  contest  between  two  attaching  creditors  of 
an  incorporated  bank.  Porter's  bill  was  filed  and  his  attachment  (under 
a  local  statute  of  Tennessee)  issued  two  days  before  Lillard's,  but  Por- 
ter's bill  made  parties  defendant  only  certain  of  the  stockholders  and 
owners  of  the  bank  who  had  actual  custody  of  its  assets,  ignoring  the 
corporate  existence  of  the  bank.  Lillard  proceeded  directly  against 
the  corporation,  and  it  was  held  that  Porter  acquired  no  lien  by  his  at- 
tachment upon  the  assets,  because  it  was  issued  against  the  individuals. 
Subsequently  he  amended  his  bill,  making  the  bank  a  party,  and  in  the 
meantime  Lillard  had  perfected  his  lien.  Though  the  proceedings  were 
by  a  bill  in  chancery,  the  question  was  one  of  actual  lien  acquired  by 
attachment.     The  doctrine  of  /is  pendens  was  in  no  wise  involved. 

Miller  V.  Taylor  ^  was  not  a  case  of  /is  pendens,  but  of  the  statute  of 
limitations. 

In  Pierson  v.  Pveedy,'  the  bill  was  filed  by  a  simple  contract  creditor 
of  a  partnership  firm  against  the  surviving  partner,  asking  to  have  his 
debt  paid  out  of  the  partnership  assets,  which  consisted  of  choses  in 
action.  It  did  not  allege  insolvency  or  fraud.  Pending  the  bill  the 
surviving  partner  settled  with  his  other  creditors  and  divided  the  assets 
in  question  among  them.  Subsequently  the  complainant  obtained  a 
judgment  upon  his  debt  against  the  surviving  partner,  and  filed  a  sup- 
plemental bill  setting  up  his  judgment,  and  attacked,  but  not  on  the 
ground  of  fraud,  the  distribution  of  the  choses  in  action  among  the 
other  creditors.  And  it  was  held  that  his  original  bill  showed  no  equity, 
that  the  supplemental  bill  made  a  different  case  and  asked  a  different 
relief,  and  that  the  original  bill  could  not  be  held  to  have  force  as  a  /is 
pendens.  This  statement  shows  that  the  case  has  no  application  here, 
'  2  Head  177.  '  6  Heisk  465.  *6  B.  Monr.  128. 
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and  I  may  add  that  it  was  rightly  decided  on  the  ground,  as  the  better 
opinion  appears  to  be,  that  the  doctrine  of  pendente  lite  tiihil  in- 
novetur  does  not  apply  to  choses  in  action. 

Dudley  v.  Price's  Administrator '  was  a  case  of  the  statute  of  limita- 
tions as  applied  to  an  amendment  introducing  a  new  and  distinct  cause 
of  action. 

In  Stone  v.  Connelly,^  a  simple  contract  creditor  filed  a  petition 
against  his  debtor  setting  out  the  debt,  and  that  the  defendant  owned  a 
house  and  lot  which  he  was  about  to  convey  away  for  the  purpose  of 
defrauding  creditors,  and  asked  an  injunction  and  attachment,  which 
were  granted.  Shortly  afterward  defendant  made  a  bo7ia  fide  sale  and 
conveyance  of  the  house  and  lot,  and  applied  the  proceeds  to  pay  the 
mortgage  upon  it  and  an  unsecured  indebtedness,  receiving  a  small  bal- 
ance in  cash.  Subsequently  plaintiff  sued  and  recovered  judgment  at 
law  on  his  debt,  and  had  an  execution  issued  and  returned  unsatisfied, 
and  then  filed  a  supplemental  petition  setting  forth  such  facts.  The 
defendant  answered,  and  at  the  hearing  the  plaintiff  failed  on  the  issue 
of  fraudulent  intent  in  the  conveyance  pendente  lite.  In  disposing  of 
the  case  the  court  said  :  "The  jurisdiction  of  the  court  to  furnish  the 
relief  sought  for  was  based  and  depended  upon  the  allegation  that  the 
debtor  intended  to  make  a  fraudulent  disposition  of  the  attached  prop- 
erty. As  that  allegation  was  not  sustained  by  proof,  the  court  had  no 
power  on  that  ground  to  order  a  sale  of  the  property,  nor  were  the 

plaintiffs  entitled   to  any  relief  on   their  original  petition An 

entirely  new  lis  petidens  was  created  by  this  amendment.  By  it  the 
plaintiffs  right  to  come  into  a  court  of  equity  was  placed  upon  a  difTer- 
ent  and  distinct  ground.  It  did  not  operate  as  a  continuation  of  the 
original  equity  which  had  been  relied  on,  but  asserted  an  additional  and 
independent  ground  of  equitable  relief.  It  presented  an  entirely  dif- 
ferent state  of  the  case,  and  amounted  substantially  to  a  new  cause  of 
action.  The  lis  pendens  which  it  created  cannot  be  permitted  to  relate 
back  to  the  commencement  of  the  action  so  as  to  affect  intervening 
rights.-"'  This  language  shows  the  contrast  between  that  case  and  this, 
where  the  equity  is  the  same  after  amendment  as  before,  viz.,  fraud 
practiced  by  the  defendant  in  procuring  the  conveyance. 

VVortham  v.  Boyd '  was  this  :  A,  being  indebted,  made  a  fraudulent 
conveyance  of  land  without  consideration  to  B.  B  made  a  bona  fide 
sale  and  conveyance  for  a  valuable  consideration  to  C,  who  had  no 
notice  of  the  fraud,  and  who  paid  all  the  purchase-money  except  $50. 
In  this  situation  of  affairs  a  creditor  of  A  filed  a  petition  in  equity 

'  10  B.  Monr.  84. 

'  I  Mete.  (Ky.)  652  ;  71  Am.  Dec.  499. 

2  66  Tex.  401. 
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against  A,  B  and  C,  charging  fraud  in  the  conveyance  from  A  to  B,  and 
that  C  purchased  with  notice  of  it.  C  answered  that  petition,  setting 
up  that  he  had  bought  in  good  faith  and  without  notice  of  the  fraud, 
and  had  paid  all  the  consideration  money  except  $50,  which  he  was 
ready  to  pay  to  whomsoever  the  court  should  direct.  Before  C  answered 
the  petition  he  conveyed  the  premises  for  a  full  consideration  to  D,  who 
had  no  notice  of  the  petitioner's  equity  and  was  a  ifOfia  Jide  purchaser 
unless  affected  by  the  lis  pendens.  The  original  petitioner,  after  the 
answer  of  C  denying  the  fraud,  filed  a  supplemental  petition  admitting 
the  truth  of  C's  answer,  and  prayed  that  a  vendor's  lien  retained  in  the 
deed  from  B  to  C  for  the  $50  be  foreclosed,  and  the  proceeds 
of  the  foreclosure  applied  to  the  payment  of  his  judgment.  D  was 
not  made  a  party.  Under  this  amendment  decree  was  made  in 
favor  of  the  plaintiff,  setting  aside  the  deed  from  A  to  B,  adjudging  that 
C  was  a  purchaser  in  good  faith  as  to  the  purchase-money  paid,  fore- 
closing the  vendor's  lien  for  $50  and  interest,  which  at  that  time  brought 
it  up  to  $79.40,  and  ordering  that  the  lands  purchased  by  C  be  sold  to 
pay  the  same  for  the  benefit  of  the  plaintiff.  The  land  thereunder  was 
sold  and  bought  in  by  the  plaintiff,  and  her  grantee  brought  an  action  of 
ejectment  against  D.     It  was  held  that  the  plaintiff  could  not  recover. 

A  statement  of  the  case  shows  at  once  that  it  has  no  application  here. 
There  was  an  abandonment  of  the  original  cause  of  action,  and  the  adop- 
tion of  a  new  one  founded  upon  a  different  theory  of  the  facts  and  rights  of 
the  plaintiff,  and  asking  an  entirely  different  relief,  and  the  court  rightly 
held  that  it  was  in  effect  the  commencement  of  a  new  suit,  saying  : 
"  The  abandonment  of  one  cause  of  action  and  the  adoption  of  a  new 
one  by  amendment  is,  in  effect,  the  dismissal  of  the  former  suit  and  the 
commencement  of  a  new  one  upon  a  different  cause  of  action."  The 
opinion  is  elaborate  and  goes  wholly  upon  that  ground. 

In  Davis  v-  Christian,'  a  testator  who  was  a  partner  in  a  business 
firm  authorized  and  directed  his  executor  to  continue  the  business  as  long 
as  his  wife  and  his  surviving  partner  should  consent.  There  was  a 
power  of  sale  of  real  estate,  with  a  provision  that  if  either  of  his  daugh- 
ters upon  coming  of  age  or  being  married  so  desired,  her  interest  in 
the  business  might  be  ascertained  and  the  business  closed  as  to  her  but 
continued  as  to  the  others.  One  of  the  daughters  married,  and  a  suit 
was  instituted  asking  for  her  share  of  the  assets.  No  charge  of  waste  or 
mismanagement  or  prayer  against  the  continuance  of  the  business  as  to 
the  other  parties  interested  was  made.  Subsequently,  and  pending  the 
suit,  the  partnership  became  embarrassed  and  conveyance  was  made 
under  the  power  in  the  will  to  a  third  party,  for  full  consideration,  of  a 
portion  of  the  real  estate  belonging  to  the  partnership,  and  the  pro- 

1  5  Gratt.  12. 
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ceeds  taken  to  pay  a  partnership  debt.  Held,  that  the  suit  was  not  a 
/is  pendens  which  prevented  the  sale  of  the  real  estate. 

1  have  chosen  the  foregoing  cases  out  of  those  cited  by  Mr.  Brinton's 
counsel  as  being  the  strongest  in  his  favor,  and  I  think,  for  the  reasons 
already  stated,  they  fail  to  support  his  position. 

There  is  no  hardship  in  applying  the  maxim  in  question  to  Mr.  Brin- 
ton  in  this  instance.  He  had  complete  notice  of  the  pendency  of  the 
suit,  and  that  it  was  founded  upon  an  allegation  of  fraud  in  the  ex- 
change between  Dr.  Turner  and  Houpt.  He  also  had  notice  of  the 
incapacity  of  Dr.  Turner  at  and  after  the  suit  was  commenced.  He 
made  the  mistake  of  supposing  that  Dr.  Turner's  right  to  recover  was 
limited  to  the  particular  specification  of  fraud  found  in  his  bill,  and  over- 
looked the  circumstance  that  he  might  add  other  specifications  and  fin- 
ally succeed  in  establishing  the  fraud.  He  had  no  right,  as  I  have 
observed,  to  rely  on  inquiries  made  of  anybody  but  Dr.  Turner  himself, 
and  there  is  nothing  in  what  was  said  by  Mrs.  Turner  or  Barrows  &  Bliss 
to  work  an  estoppel. 

I  shall  advise  a  decree  that  Mr.  Brinton  convey  the  premises  to  the 
complainant  and  account  for  the  rents  and  profits,  if  any,  in  the  mean- 
time. 


Chapter    II. — Fraud,   Misrepresentation,   Conceal- 
ment (continued.) 

Section   IV. — Materiality  of  Defendant's   Misconduct. 


^    J  ■ 

\ijX   Cr  ANNA  E.  MARSH  v.  GEORGE  P.  COOK. 

*'*'^         In  the  Court  of  Chancery  of  New  Jersey,  February  Term, 


•  \JCk  '    t^'^r'''**^-^^  \^Reported  in  32  New  Jersey  Equity  Reports  262.] 

aA^  #v**t         q^  f\r\2\  hearing  on  bill  and  answers,  and  proofs  taken  orally  before 

,^^~yy.„.^>C4  the  Vice-Chancellor. 

.  t--<LQ/<)         ^^-  ^^^^^^^"^  B.  Guild,  Jr. ^  for  complainant. 

^^     '  Mr.  George  T.  Weris  for  defendant. 

J'  <J2:,C'*M^  The  Vice-Chancellor.     The  cpmplainant  seeks  a  decree  adiudg- 

Ir    A>^-'\>^  ^"S  ^^^^  ^  mortgage  made  by  her  to  the  defendant  is  void,  bejcause  pb- 

Lf  tained  by  fraud.     Two  grounds  are  specified  :  First,  that  the  defendant 

*  ^^^  procured  her  to  execute  a  mortgage  to  him  for  a  sum  largely  in  excess 
y-  |P  ^"y^  of  the  debt  really  due  ;  and,  second,  that  he  induced  her  to  execute,  jt 
-^  AjtC^Jurf  ^y  f^^sely  representing  that  it  was  not  a  mortgage,  but  merely  a  written 

I     I     j^  acknowledgment  of  her  indebtedness  to  him. 

'       ^vT  '^^^  proof  in  support  of  the  first  ground  is  very  feeble.     Aside  from 

^i/'^oM^  **H*  certain  admissions  imputed  to  the  defendant,  there  is  scarcely  anything 

J  WLJ^i^^.  worthy  to  be  dignified  as  proof.     In  addition  it  may  be  said  that  the 

'  \  iO  countervailing  evidence  leaves  no  doubt  as  to  what  is  the  truth.'    There 

\yj^  KfA*^*^**  js  nothing  in   the  evidence  which  will  justify  even  a  suspicion  that  the 

,*«     vi*jfi  sum  secured  by  the  mortgage  was  not  justly  due  to  the  defendant. 


The  second_fraud  charged  is  that  the  defendant  entrapped   the  com- 
plainant into  the  execution  of  the  mortgage,  by  falsely  representing  it 
to  be  simply  a  written  acknowledgment  of  her  indebtedness  to  him.    It 
is  important   to  remark,  just  here,  that  when  the  due-bill  was  given,  it 
v^tJ^)   Li  was  agreed  between  the  parties  that  the  complainant  should  have  three 

<^o  Y  H'^^*v^  y^^^'s  further  time  within  which  to  pay  her  debt,  upon  condition  that 
-  ^  she  gave  a  note  with  satisfactory  security.    This  agreement  is  expressed 

*.       11  A/^yr  '^^  ' '^^^  discussion  of  the  evidence  has  been  omitted. — Ed. 


--'^  _        ...       i-.'sr    y-lr.  ^f^ 
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on  the  face  of  the  due-bill.  The  complainant  now  admits,  in  her  evi-  ^  L  Jk^ 
dence,  that  when  she  g^ave  the  note  it  was  understood  that  she  should  f'^  ^ 
give  security  for  its  payment,  that  she  should  execute  a  paper  for  that  -^^i-t-*^  < 
purpose,  and  that,  when  she  executed  the  mortgage  in  question,  she  ^  ""^ 
thought  she  was  executing  such  a  paper.  But  she  says  she  also  told  the,9  ,^^^  ^  Lou 
defendant  that  she  would  not  give  a  mortgage,  and  that  he  replied  he 
would  not  ask  for  one.  This,  however,  the  defendant  denies.  The 
mortgage  conforms,  in  time  of  payment,  to  the  terms  of  the  agreement. 
The  officer  who  took  her  acknowledgment  read  it  to  her  in  full,  plainly 
and  distinctly,  in  the  presence  of  the  defendant.  During  the  reading 
she  remarked  it  read  like  a  deed,  whereupon  the  defendant  said  it  was 
not  a  deed,  but  a  security  for  the  note,  and,  if  she  paid  the  note,  he 
would  have  no  further  claim  under  it.  She  acquired  title  to  the  mort- 
gaged premrses  under  the  will  of  her  husband,  and  at  the  foot  of  the  de- 
scription of  the  lands  given  in  the  mortgage  they  are  referred  to  as  the 
same  which  were  given  to  her  by  the  will  of  her  husband.  After  the 
mortgage  was  read  the  defendant  left  the  room,  leaving  the  complam- 
ant  and  the  officer  there  alone.  She  then  said  that  she  did  not  think 
she  owed  the  defendant  so  much  money,  to  which  the  officer  replied 
that  she  had  a  right  to  demand  an  itemized  account,  and  that  she  was 
not  obliged  to  sign  the  paper  if  she  did  not  want  to.  She  then  executed 
the  mortgage,  and,  immediately  after  doing  so,  stated  that  she  supposed 
her  son  James  would  be  very  angry  when  he  knew  what  she  had  done. 
The  mortgage  does  not  seem  to  have  been  referred  to  by  its  technical 
name  by  any  of  the  parties  in  any  part  of  the  transaction,  and  it  appears 
tjiat  the  defendant  made  a  remark  to  the  officer,  while  they  were  on  the 
way  to  the  complainant's  house,  which  will  justify  the  belief  that  he 
wanted  to  conceal  the  technical  name  of  the  instrument. 

These  are  the  leading  and  material  facts  of  this  part  of  the  case.  Do 
they  show  that  the  complainant  has  been  inveigled  into  doing  something 
whereby  she  has  suffered  injury  or  prejudice,  which  she  did  not  mean 
to  do  or  which  she  had  not  agreed  to  do  ?  The  papers  of  them- 
selves constitute  a  valid  and  valuable  security,  which  the  court  can- 
not destroy  or  impair  except  they  are  shown,  by  clear  and  convinc- 
ing proof,  to  be  the  offspring  of  fraud.  I  think  it  is  safe  to  say 
that  it  is  impossible  to  frame  a  definition  of  fraud  which  will  accu- 
rately define  it  in  all  of  its  multitudinous  forms,  but  I  think  it  may 
be  said,  with  equal  safety,  that  no  deception  or  artifice  will  be  consid- 
ered an  actionable  fraud,  so  as  to  be  the  proper  subject  of  judicial 
redress,  which  has  not  been  a  cause  of  injury  or  prejudice  to  the  party 
seeking  redress.  A  misrepresentation  or  concealment,  which  has  not 
been  the  means  of  producing  damage  or  injury,  is  not  within  the  cogni- 
zance of  human  tribunals,  for  they  do  not  sit  for  the  purpose  of  enforc- 
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ing  moral  obligations  or  correcting  unconscientious  acts  which  are  fol- 
lowed by  no  loss  or  damage.' 

Now,  it  must  be  remembered  that  the  complainant  admits  that  when 
she  gave  the  note,  secured  by  the  mortgage^  slie  promised  to  secure 
itT payment  It  must  also  be  rememberetl  that  the  due-bill  was_en- 
iorlieable  at  once,  and  that  tTie  THTfendant,  in  accepting  the  note,  ex- 
tended the  tinie  for  the  payment  of  his  claim  for  tliree  years.  It  will 
also  be  remembered  that  the  complainant  admits  that  she  understood 
that  it  would  be  necessary  for  her,  in  order  to  fulfill  her  promise  to  se- 
cure the  note,  to  execute  some  paper,  and  that  she  thought,  when  she 
executed  the  mortgage,  she  was  executing  that  paper.  She  uiulouht- 
edly  kneWj  when  she  executed  the  mortgage,  that  she  was  pledging  the 
land  as  security.  This  fact  seems  to  be  put  beyond  all  doubt  by  her  re- 
mark that  the  paper  read  like  a  deed.  The  defendant's  reply,  it  will  be 
observed,  described  the  legal  effect  of  the  mortgage  as  accurately  as 
\\i,)rtls  could  do  it  to  an  unprofessional  mind.  The  complainant  under- 
stood that  she  was  pledging  the  land  as  security  for  the  debt.  No  other 
conclusion  can  be  fairly  deduced  from  what  must  be  considered  the 
established  facts  of  the  case.  How,  then,  has  the  complainant  been  in- 
jured  ?  What  loss  or  damage  has  she  sustained  ?  Is  it  true  that  she 
has  been  entrapped  into  doing  anything  which  good  faith  on  her  part  or 
a  proper  observance  of  her  obligations  did  not  require  her  to  do  ?  But 
she  says  she  was  not  informed  that  the  instrument  was  a  mortgage,  and 
that,  had  she  been  so  informed,  she  would  not  have  executed  it ;  but 
she  had  information  that  was  much  more  important  to  her.  She  was 
plainly  told  what  was  the  legal  effect  of  the  instrument.  That  was  the 
important  thing  for  her  to  know.  The  mention  of  the  name  of  the  in- 
strument would  have  told  her  nothing  more.  She  knew  enough  to  com- 
prehend and  understand  the  legal  consequences  of  her  act ;  that  is  all 
she  need  know. 

But  the  decisive  fact  against  the  complainant's  right  to  relief  is  that 
she  has  suffered  no  wrong.  She  has  done  nothing  more  than  good  faith 
and  a  proper  observance  of  her  promises  made  it  her  duty  to  do.  She 
was  to  have  three  years  further  time  within  which  to  pay  her  debt,  upon 
giving  satisfactory  security.  She  admits  that  was  the  understanding. 
Her  part  of  the  bargain  is  secured  to  her;  she  has  already  enjoyed  the 
advantage  of  the  most  of  what  she  was  to  gain  by  the  bargain  ;  she  has 
given  the  defendant  nothing  in  return,  but  what  she  now  asks  to  have 
taken  from  him.  Her  claim,  viewed  in  its  ultimate  consequences,  is 
most  unrighteous.  She  does  not  allege  that  she  agreed  to  give  one  se- 
curity, and  that  another  was  fraudulently  substituted  for  it,  but  simply 
that  she  promised  to  give  a  security  without  specifying  what,  and  then 
'  Story's  Eq.  Jur.  §§  187,  203;  Perry  on  Trusts,  §  169. 
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she  says  she  gave  the  one  she  now  seeks  to  overthrow,  without  know- 
ing precisely  what  it  was,  and  she  now  insists  that  it  should,  for  that 
reason,  be  nullified.  Without  suffering  wrong  herself,  she  asks  the  court 
to  commit  a  wrong  against  the  defendant,  in  order  that  she  may  escape 
the  payment  of  an  honest  debt. 

Her  bill  must  be  dismissed,  with  costs. 


POTTER  V.  TAGGART.    ,  vw^fc  ,    f^  I  OjuJ  t-*^ 

In  the  Supreme   Court  of  Wisconsin,  September  25,  1883.  '     ^  v  v— . 

[Reported  171  59  Wisconsin  Reports  i.]  jn^.  Ut  ^<A*~N— *C 

Appeal  from  the  Circuit  Court  for  Fond  du  Lac  County.  ^  0  W-CjT  *1  i 

This  action  was  brought  to  recover  the  consideration  paid  by  plaintiff  ^  ^  ^Htw*^ 
for  a  certain  note  and  mortgage  which  he  had  theretofore  purchased  of  ^  ^  i# Ji«#fc^ 
the  defendant.  It  came  to  this  court  on  an  appeal  from  a  judgment 
for  the  defendant,  entered  pursuant  to  a  ruling  of  the  Circuit  Court  sus-  #''^»'M»»C  r'*>  "t^ 
taining  a  demurrer  ore  tenus  to  the  complaint.  It  was  held  on  that  ap-  t jf-.-  '?*-«^  U.Vi 
peal  that  the  complaint  states  a  cause  of  action  and  the  judgment  was  ^Um  C-t^jiUuL 
reversed."  The  pleadings  are  fully  stated  in  the  report  on  that  appeal,.  .  Jl»  bl)5^i-*ie 
and  it  is  unnecessary  to  repeat  the  statement  here.     The  cause  has  ^( 

since  been  tried  and  the  jury  returned  a  special  verdict  in  the  form  of  ^^V^®***^ 
questions  and  answers,  as  follows  :  Vp  «»-  (T^^ 

"  I.  Did  the  defendant  at  the  time  he  sold   the  note  and  mortgage     '   ,      it  l^ti^jS 
described  in  the  complaint   fraudulently  conceal   from  the   plaintiff  the  i_    »»-  m 

fact  Tliat  tNventy-two  acres  of  land  had  been  released  from  the  operation  *^^  rLrtM 
of  said  mortgage  ?     Answer.   Ye.s.  (""}'*'^W, 

"  2.  If  you  answer  the  last  question  in  the  affirmative,  was  the  plain- f>j  Cof-^  ^ 
tiff  deceived  and  misled  by  such  concealment  and  thereby  induced  to  p.rj  /  'j?-^ 
purchase  said  note  and  mortgage  ?     A.   Yes.  ^^ 

"3.    [v.J  the  [ilaintiff^  when  he  was  the  owner  of  the  note  and  mort-(3^  >wtX-»i^^W"^ 
gpgi-,  ami  before  the  commencement  of  this  action,  offer  to  return  said  <^^,^,,^^^.*4j\^0 
note  and  mortgage  to  the  defendant?     A.  Yes.  ^_^»  iJY7^ 

"  4.  In  case  you  answer  yes  to   the  last  question,  then  when  such  * 

offer  to  return  said  note  and  mortgage  was  made  by  the  plaintiff,  did  C*'''"^*"'^'^ 
the  defendant  refuse  to  do  anything  about  the  matter  ?     A.  Yes.  iXv.f  <  L^/h^ 

"  5.  If  you  answer  yes  to  the  third  question,  then  state  the  date  when  C4ytkjLiJ^''^ 
such  offer  to  return  was  made.     A.  About  the  20th  day  of  September,  i^  /iL#l 
1879.  i  *^^r  * 

*'  6.  Did  the  plaintiff  in  February  or  March,  1879,  ascertain  and  know    v>'*"'^\/r^ 

'54  Wis.  395.  {^<?^   ^JOi<^^Aj-K-*^^     IfoJ 
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that  twenty-two  acres  of  the  mortgaged  premises  had  been  released  from 
the  operation  of  the  mortgage  described  in  the  complaint?     A.  No." 

Thereupon  each  party  moved  on  the  records,  files,  evidence  and  ver- 
dict for  judgment  against  the  other  party.  The  motion  of  the  defend- 
ant was  granted  and  judgment  was  entered  against  the  plaintiff,  dismiss- 
ing his  complaint,  on  the  merits,  with  costs.  The  testimony  is  stated 
in  the  opinion.     The  plaintiff  appeals  from  the  judgment.' 

For  the  appellant  there  was  a  brief  signed  by  IF.  IV.  D.  Turner  with 
Geo.  Sutherland  oi  covlxxsqX,  and  oral  argument  by  Mr.  Sutherland. 

Lyon,  J.  The  mortgaged  premises  consist  of  sixty-eight  and  one- 
tenth  acres  of  marsh  land,  in  the  county  of  Winnebago.  The  same  land 
was  conveyed  by  the  defendant  to  J.  W.  Sanders^  the  mortgagor,  by  a 
deed  bearing  even  date  with  the  nlOl•lg^^•e,  and  jirr  iKilily  ihc  mortgage 
was  given  for  some  part  or  the  whole  of  the  purchase-money.  The  date 
of  these  instruments  is  May  22,  1873.  June  4th  in  the  same  year  San- 
ders conveyed  about  twenty-two  acres  of  the  mortgaged  liind  to  Jack- 
son for  $125.55.  Jackson  gave  his  note  for  that  amount,  which  was 
delivered  to  the  defendant,  who  indorsed  it  on  the  note  of  Sanders 
under  date  of  June  9,  1S73,  on  which  day  the  defendant  executed  a 
release  of  the  twenty-two  acres  from  the  lien  of  the  mortgage,  and  the 
same  was  recorded  in  the  proper  register's  office  immediately  thereafter. 
The  contract  for  the  purchase  and  sale  of  the  note  and  mortgage  was 
made  in  Ripon,  Fond  du  Lac  County,  where  both  parties  resided.  The 
consideration  paid  by  plaintiff  for  the  securities  v/as  a  little  more  than 
$400.  The  purchase  was  made  in  April,  1877.  The  plaintiff  collected 
two  years'  interest  on  Sanders'  note,  and  in  the  spring  of  1879  sold  the 
securities  to  one  Keenan  for  about  $400.  Keenan,  having  learned  that 
the  twenty-two  acres  had  been  released,  applied  to  the  plaintiff  in  the 
fall  of  that  year  to  take  back  the  note  and  the  mortgage.  The  plaintiff 
thereupon  took  them  back  or  repurchased  them,  Keenan  making  a  dis- 
count of  about  $25  from  the  sum  he  paid  for  them.  The  facts  above 
stated  are  not  controverted.  Other  testimony  in  the  case  (although 
disputed)  tends  to  prove  that  the  defendant  never  informed  plaintiff  of 
the  release,  and  the  latter  had  no  knowTeclge  of  its  existence  until  the 
fall  of  1879;  and  that  in  the  negotiations  for  the  purchase  of  the  note 
arid  mortgage  defendant  told  plaintiff  that  the  land  was  good  for  $700, 
and  would  sell  for  that  at  any  time  ;  also  that  Sanders  was  as  good  as 
one  Almon  Osborne  for  all  he  promised  to  pa)-.  The  plaintiff  testified 
in  substance  that  he  made  the  purchase  on  the  faith  of  those  representa- 
tions. 

The  testimony  further  tends  to  prove  that  in  September,  1879,  and 

'  Though  the  action  was  at  law  and  not  in  equity,  nothing  turned  on  that 
fact. — Ed. 
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after  he  had  repurchased  the  securities  of  Keenan,  he  took  them  to  the 
defendant  and  requested  him  to  take  them  back  and  give  him  something 
else  for  them,  which  the  defendant  did  not  do,  but  refused  to  do  any- 
thing. Also  that  Keenan  and  plaintiff  together  made  a  similar  request 
of  the  defendant  a  few  days  earlier  and  before  such  repurchase,  with  the 
same  result ;  and  that  the  defendant's  attention  was  then  called  to  the 
fact,  as  the  basis  of  such  request,  that  he  had  released  the  twenty-two 
acres.  The  only  testimony  lending  to  show  that  the  plaintiff  was  in- 
formed of  the  release  at  any  time  afier  he  had  purchased  the  note  and 
mortgage  until  Keenan  gave  him  the  information  in  the  fall  of  1879  '^ 
that  of  Sanders,  who  testified  that  he  so  informed  the  plaintiff  early 
in  that  year.     This  the  plaintiff  in  his  testimony  denied. 

Aside  from  the  finding  of  fraud  (which  will  presently  be  considered), 
we  think  the  facts  proved,  and  which  the  testimony  tended  to  prove,  as 
above  stated,  are  sufficient  to  sustain  the  special  findings  of  the  jury. 

'  The  facts  established  by  the  verdict  and  undisputed  evidence,  and 
which  are,  therefore,  verities  in  the  case,  are  these  :  The  defendant, 
when  he  sold  and  transferred  the  note  and  mortgage  to  the  plaintiff, 
conceaTea  from  the  plaintiff  that  he  had  released  twenty-two  acres  of 
tEe  nioi  tgaged  land  from  the  lien  of  the  mortgage,  and  the  plaintiff  was 
deceived  arid  misled  by  such  concealment  and  was  thereby  induced  to 
make  the  p.iirchase.  In  September,  1879,  the  plaintiff,  when  he  was 
the  owner  'iliereof,  offered  to  return  the  note  and  mortgage  to  the  de- 
fendant because  of  such  release,  but  the  latter  refused  to  accept  a  re- 
turn thereof  or  to  do  anything  about  the  matter.  The  testimony  of 
Sanders  as  to  the  information  he  gave  the  plaintiff  of  the  existence  of 
the  release  is  not  true,  and  hence  the  plaintiff  had  no  notice  of  the  re- 
lease until  he  was  informed  of  it  by  Keenan  in  the  fall  of  1879. 

Does  the  testimony  support  the  finding  of  the  jury  that  the  conceal- 
meint  by  the  delenHant  of  the  release  was  fraudulent  ?  The  transaction 
Tjetween-ttre-pTirtieS  was  had  out  of  the  county  in  which  the  mortgaged 
land  is  situated.  There  was  no  convenient  opportunity  to  examine  the 
records  in  the  proper  register's  office,  and  there  was  nothing  on  the  face 
oT'iihe  papers  to  raise  even  a  suspicion  that  the  mortgage  was  not  alien 
upon  the  whole  of  the  sixty-eight  acre  lot  described  in  it.  The  plain- 
tiff had  the  right  to  believe  that  it  covered  the  whole  lot.  He  was  so- 
licitous about  the  security  he  was  getting,  as  will  appear  by  the  follow- 
ing quotation  from  his  testimony:  "Mr.  Taggart  and  Mr.  Hall  came 
to  my  house.  They  presented  the  note  and  papers  for  me  to  see.  There 
was  some  informality  about  the  note  and  caused  some  talk.  I  told  Mr. 
Taggart  if  it  was  a  straight  number-one  concern  I  would  purchase  it, 
but  I  did  not  want  to  purchase  anything  that  was  not.  He  said  Mr. 
Sanders  was  as  good  as  Almon   Osborne  for  all  he  would  promise  for. 
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He  said  the  land  was  good  for  $700,  and  would  sell  for  that  any  day. 
With  his  recommendation  I  concluded  to  buy  it,  but  I  said  before  I 
came  to  that  conclusion,  if  it  was  good  for  the  $500  it  ought  to  be  good 

with  the  $125  paid  on  it,  and  concluded  to  take  it I  took  the 

note  and  mortgage  with  their  recommendation — with  his  recommenda- 
tion." If  to  sustain  the  verdict  it  is  essential  that  this  testimony  be  true, 
it  will  be  presumed  that  the  jury  believed  it  to  be  true.  These  circum- 
stances were  sufficient  to  apprise  the  defendant  that  the  plaintiff  sup- 
posed he  was  buying  a  mortgage  security  covering  sixty-eight  acres  of 
land.  Instead  of  informing  him  that  it  only  covered  about  forty-six 
acres,  as  good  faith  required  the  defendant  to  do,  he  transferred  to  the 
plaintiff  in  form  a  mortgage  apparently  covering  the  whole  lot,  leaving 
the  latter  to  find  out  in  some  other  manner  that  nearly  one-third  of  the 
apparent  security  had  long  before  been  destroyed  by  the  defendant.  A 
concealment  under  such  circumstances,  as  ground  for  rescinding  the 
contract,  is  equivalent  to  a  representation  that  the  mortgage  was  actu- 
ally a  lien  upon  the  sixty-eight  acres. 

If  one  sells  two  horses  as  his  own,  knowing  that  he  owns  but  one  of 
them  and  has  no  right  to  sell  the  other,  and  knowing  also  that  the  buyer 
believes  he  owns  both,  he  commits  a  fraud  on  the  buyer,  who  gets  title 
to  but  one  horse  under  the  purchase,  even  though  he  made  no  express 
representation  that  he  owned  both  horses.  Dealing  with  the  property 
as  his  own  is  equivalent  to  a  representation  of  ownership.  The  same 
principle  applies  here.  The  defendant  sold  and  assumed  to  transfer  to 
the  plaintiff  a  mortgage  security  on  sixty-eight  acres  of  land.  He  owned 
such  security  on  but  forty-six  acres,  and  could  transfer  only  that.  He 
knew  the  plaintiff  supposed  he  was  getting  a  mortgage  interest  in  the 
whole  sixty-eight  acres,  yet  he  kept  silent.  It  was  his  duty  to  speak, 
and  the  concealment  of  the  existence  of  the  release  was  a  fraud  upon 
the  plaintiff. 

Our  conclusion  is  that  all  of  the  special  findings  are  supported  by  the 
testimony,  and  hence  that  none  of  them  should  be  disturbed. 

The  next  question  is,  was  the  defendant  entitled  to  judgment  on  the 
verdict  and  undisputed  evidence  in  the  case  ?  It  was  insisted  by  the 
learned  counsel  for  the  defendant  in  his  argument,  that  the  plaintift'  had 
no  right  to  rescind  the  contract  of  purchase  of  the  securities,  and  hence 
could  not  maintain  an  action  against  the  defendant  to  recover  the  con- 
sideration paid  therefor,  unless  he  showed  that  he  suffered  damage  by 
reason  of  the  defendant's  fraudulent  concealment  of  the  release;  and" 
iFiirther,  that  such  damage  could  only  be  shown  by  proof  that  the  forty- 
sFx  acres  not  released  is  an  inadequate  security  for  the  mortgage  debt. 
Counsel  assumed  that  no  such  proof  was  given  or  offered. 

A  contract  may  be  rescinded  on  account  of  fraud,  or  because  there 
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is  a  complete  difference  in  substance  between  the  thing  bargained  for 
arid  that  obtained  under  the  contract.'     Here  the  plaintiff  rescinded  the 
conffact  on  account  of  fraud.     It  maybe  conceded  that  the  false  and 
fraudulent  representation  or  concealment  must  be  of  a  material  fact  on 
which  the  party  relied  and  had  a  right  to  rely,  to  authorize  a  rescission 
of  the  contract.^     Were  this  a  purchase  of  sixty-eight  acres  of  land  in- 
stead of  a  mortgage  upon  the  same  land,  and  had  the  defendant  pro- 
duced a  patent  from  the  United  States  to  himself  for  sixty-eight  acres 
(upon  the  faith  of  which  the  plaintiflf  purchased),  concealing  the  fact,  of 
which  he  knew  the  plaintiff  was  ignorant,  that  he  had  conveyed  to  an- 
other twenty-two  acres  of  the  land,  the  deed  of  which  had  been  duly 
recorded,  no  one  will  question  that  this  would  be  not  only  a  fraud,  but 
a  fraud  in  respect  to  a  material  fact,  and  that  the  purchaser  might  re- 
scind by  an  offer  to  reconvey  and  thereupon  recover  back  the  considera- 
tion paid.     What  possible  difference  can  it  make  in  the  application  of 
the  principle  that  the  purchase  was  of  a  mortgage  interest  in  the  land       ^ 
instead  of  the  fee  ?     It  is  no  answer  to  say  that  if  the  mortgage  debtor  .  ^O't^Sijrf 
is  solvent,  or  if  the  forty-six'acres  is  adequate  security  for  the  mortgage  I  ^^jnTT    < 
debt,  the  plaintiff' is  not  injured  and  therefore  cannot  rescind  the  con-       ^^ 
tract  of  purchase.     A  man  is  entitled  to  have  what  he  contracts  for.     If  .  ^./""^^yo-^^^ 
he  fails  in  any  material   particular  through  the  fraud  of  the  other  con-  !  W<v%  y^^*-<»^A< 
trading  party  to  get  what  he  bargained  for,  he  may  rescind  the  contract  '  C^>l-*^-   ^  » 
and[  recover  back  what  he  has  paid  on  it.     The  failure   of  the  plaintiff  |  Cu^-^i^  U<^ 
to  obtain  by  his  purchase  a  mortgage  interest  in  the   twenty-two  acres    VtA"^^  '"^  S^ 
released,  to  which  he  was  entitled  under  his  contract,  is  material.     He    v    Lp  ^  *xr. 
did  not  alone  contract  with  reference  to  the  pecuniary  responsibility  of      v  t-^j^^   CT 
Sanders,  or  with  reference   to  the  value  of  forty-six  acres  of  the  land   ^        i/-<tw« 
mortgaged.     He  purchased  the  note  of  Sanders  and  a  mortgage  interest      ^^        •  "V 
co-extensive  with  the  note  in  the  whole  sixty-eight  acres.     This  he  was    /v4«vw       a 
entitled  to  have,  and  he  was  induced  to  make  the  purchase  by  the  fact   {^fi^y^^fiMJ^ 
that  he  believed  he  was  getting  all  that  he  bought.     It  is  a  fair  deduc- 
tion from  the  verdict  that  he  would  not  have  made  the  purchase  had  he 
known  of  the  release.     He  was  kept  in  ignorance  of  the  release  by  the 
fraud  of  the  defendant.     To  deny  the  right  of  rescission  in  such  a  case 
would  be  to  hold  the  plaintiff  to  a  position  into  which  he  was  drawn  by 
the  fraud  of  the  defendant,  and  to  force  him  to  accept  as  a  satisfaction 
of  the  defendant's  obligation  under  the  contract  which  the  parties  made, 
a  consideration  which  he  never  agreed  to  accept,  and  which  he  would 
not  have  accepted  had  it  been  proposed  to  him. 

The  right  of  rescission   in  such  a  case  seems  so  plain  and  so  well 
grounded  in  principle  that  we  cannot  hold  against  it  but  upon  the  most 

'  2  Chitty  on  Con.   1089.  « 6  Wake  s  Pr.  179,  and  cases  cited. 
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satisfactory  authority.  We  have  been  referred  to  no  case  which  denies 
that  right  merely  because  the  subject  of  the  purchase  was  a  mortgage 
interest  instead  of  the  fee,  and  a  very  dihgent  search  has  failed  to  dis- 
close such  a  case.  In  an  action  by  mortgagee  against  mortgagor,  to 
enjoin  the  latter  from  committing  waste  on  the  mortgaged  premises,  the 
question  of  adequacy  of  security  is  involved  ;  but  even  in  that  case 
the  question  of  the  solvency  or  insolvency  of  the  mortgage  debtor  is  not 
material — Fairbank  v.  Cud  worth.'  Cases  of  that  kind  rest  upon  en- 
tirely ditferent  grounds.  In  those  cases  all  that  the  court  assumes  to 
do  is  to  protect  the  security  ;  in  cases  like  this  it  holds  the  parties  to 
the  contract  which  they  make,  and  protects  an  injured  party  from  the 
fraud  of  the  other. 

But  assuming  that  the  plaintiff  had  no  right  to  rescind  if  the  forty-six 
acres  was  adequate  security  for  the  mortgage  debt,  and  that  the  burden 
was  upon  him  to  show  the  security  inadequate,  it  by  no  means  follows 
that  the  defendant  is  entitled  to  judgment.  It  appears  that  the  twenty- 
two  acres  released  was  sold  to  Jackson  for  $125.  Defendant  testified 
that  "this  $125  was  for  the  purchase  price  of  the  land  released."  The 
price  for  which  it  sold  is  some  evidence  of  its  value.  In  the  absence 
of  any  other  evidence  on  the  subject  the  price  may  fairly  be  considered 
the  value  of  the  land.  The  defendant  was  satisfied  with  the  sale,  else  he 
would  not  have  been  likely  to  receive  the  proceeds  of  the  sale  and  re- 
lease the  land  sold  from  the  lien  of  the  mortgage.  Moreover,  the  sixty- 
eight  acres  was  all  marsh  land.  In  the  light  of  common  observation 
and  experience  it  may  well  be  presumed,  in  the  absence  of  testimony 
to  the  contrary,  that  there  is  no  material  difference  in  the  value  of  the 
land,  acre  by  acre.  There  is  no  evidence  to  the  contrary.  True,  the 
mortgagor,  Sanders,  testified  that  the  land  "is  not  all  about  the  same 
quality."  That  is  probably  true  of  any  tract  of  land  of  the  same  extent. 
But  a  difference  in  quality  does  not  necessarily  affect  the  value  of  differ- 
ent acres.  Different  qualities  of  land  may  have  the  same  market  values. 
In  short,  there  is  nothing  in  the  testimony  to  overthrow  the  presumption 
that  the  value  per  acre  of  the  land  released,  and  of  that  not  released,  is 
about  equal.  There  is  no  suggestion  of  any  improvements  upon  the 
land,  or  of  the  existence  of  any  physical  or  other  conditions  which  ren- 
der one  portion  of  the  tract  more  valuable  per  acre  than  another. 

Taking  the  price  of  the  twenty-two  acres  as  the  basis  for  computing 
the  value  of  the  remainder  of  the  land,  we  find  the  value  of  the  forty- 
six  acres  is  about  $260.  Were  it  worth  twice  that  sum  it  would  not  be 
adequate  security  for  the  mortgage  debt.  Were  the  question  of  ade- 
quate security  the  controlling  one  in  the  case,  we  should  be  constrained 
to  hold  that  a  prhna  facie  case  of  inadequacy  is  made  in  the  proofs, 

'  33  Wis.  358. 
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thus  casting  upon  the  defendant  the  burden  of  showing  the  security  suf- 
ficient. This  he  has  not  attempted  to  do,  and  it  stands  proved  by 
the  testimony,  and  the  legal  and  reasonable  inferences  from  the  facts 
proved,  that  the  forty-six  acres  was  inadequate  security  for  the  mortgage 
debt. 

It  is  to  be  observed  further  that  under  the  charge  of  the  court  the 
jury  must  have  so  found. 

In  submitting  to  the  jury  the  question  of  fraud,  the  learned  circuit 
judge  instructed  them  as  follows  :  **  If  the  release  of  this  land  was 
material  to  the  contract  of  sale — if  the  release  lessens  or  materially 
affects  the  value  of  the  note  and  mortgage  as  security — then  the  defend- 
ant was  bound  to  disclose  the  fact  of  the  release  to  the  plaintiff,  and  the 
failure  to  do  so  would  be  a  fraudulent  concealment.  But  if  the  release 
was  not  material  to  the  contract,  did  not  lessen  or  materially  affect  the 
value  of  the  security,  then,  although  he  may  not  have  communicated 
that  fact  to  the  plaintiff,  he  cannot  be  charged  with  fraud  in  the  conceal- 
ment." Under  this  instruction  the  jury  must  have  found  that  the  re- 
lease materially  lessened  the  value  of  the  note  or  they  could  not  have 
found  the  concealment  fraudulent.  This  is  substantially  equivalent  to 
a  finding  that  the  forty  six  acres  was  inadequate  security  for  the  note, 
otherwise  they  could  not  well  have  found  that  the  value  of  the  note  was 
materially  lessened  by  the  release. 

Counsel  for  defendant  predicates  an  argument  upon  the  omission  of 
the  plaintiff  to  pay  or  offer  to  pay  to  the  defendant,  when  he  offered  to 
return  the  securities,  the  $75  of  interest  which  he  collected  while  he 
held  them.'  It  is  claimed  that  this  omission  is  fatal  to  the  plaintiff's 
right  to  rescind,  and  to  sustain  the  position  the  familiar  rule  is  invoked 
that  a  party  electing  to  rescind  must  rescind  in  toto,  and  must  place  the 
other  party  as  nearly  as  possible  in  statu  quo.  If  he  has  received  any- 
thing under  the  contract  he  must  restore  it,  whether  it  be  property  or 
securities.^ 

When  the  plaintiff  received  the  securities  there  was  due  upon  them 
less  than  $520.  When  he  offered  to  return  them  there  was  due  upon 
them,  after  deducting  the  $75  of  interest  he  had  collected,  over  $530. 
He  therefore  offered  to  return  all  that  he  had  received  from  the  defend- 
ant under  the  purchase.  If  the  purchaser  of  a  horse  uses  the  animal  a 
week,  and  then  upon  discovering  some  fraud  in  the  sale  seeks  to  rescind 
by  offering  to  return  the  animal,  it  would  be  as  reasonable  to  require 
him  to  tender  compensation  for  such  use,  as  to  require  the  plaintiff  to 

'  So  much  of  the  case  as  relates  to  this  question  should  be  considered  in  con- 
nection with  the  cases  infra,  page  688,  discussing  the  question  of  restitution. — 
Ed. 

*  Cooley  on  Torts,  504. 
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offer  to  pay  over  the  $75  as  a  condition  to  his  right  to  rescind.     Jt  will 
not  be  contended  that  any  such  tender  is  necessary  in  the  case  sup- 
posed.    Moreover,  it  would  be  absurd  to  re(}uire  the  plaintiff  to  offer 
the  interest  money  to  the  defendant,  when  upon  a  rescission  of  the  con- 
-^     ^         tract  the  defendant  would  become  liable  to  pay  the  plaintiff  several 
'  '  V    I  j  hundred   dollars.     The  whole   matter   can   be    adjusted  in   fixing  the 
1 1  amount  of  the  recovery. 

We  are  further  of  the  opinion  that  the  right  of  the  plaintiff  to  rescind 

., ,,   •  '         is  not  affected  by  his  transactions  with  Keenan,  and  that  the  defendant 

^.  ^^        has  no  claim  to  be  allowed  the  discount  allowed  by  Keenan  when  he 

*"  reassigned  the  securities  to  the  j^laintiff.     The  latter  was  legally  bound 

to  take  back   the  securities,  and   the  defendant  has  no  interest  in  the 

agreement  under  which  they  were  reassigned. 

It  follows  from  the  foregoing  views  that  judgment  should  have  been 
rendered  for  the  plaintiff  on  the  findings  instead  of  the  defendant. 

The  measure  of  damages  is  the  amount  plaintiff  paid  defendant  for 
the  securities  and  interest  at  7  per  cent.,  less  $75  to  be  deducted  as  of 
the  dates  the  same  was  paid. 

By  the  Court  :  The  judgment  is  reversed  and  the  cause  remanded 
with  directions  to  the  circuit  court  to  enter  judgment  for  the  plaintiff  in 
accordance  with  this  opinion. 

Cassoday,  J.  An  action  to  rescind  a  sale  and  recover  back  the  pur- 
chase price  is  equitable  in  its  nature.  Hence,  to  recover  in  such  an 
action  the  purchaser  must  return  or  offer  to  return  whatever  he  has  re- 
ceived on  the  contract.  In  case  of  real  estate,  the  return  or  offer  to 
return  must  be  by  way  of  reconveyance — PearsoU  v.  Chapin  ; '  Wilbur 
T.  Flood."  The  same  rule  would  seem  to  prevail  in  case  of  a  note  and 
mortgage  transferred  by  regular  assignment ;  but  here  there  is  no  regular 
assignment,  and  this  seems  to  obviate  the  necessity  of  a  reassignment. 
So,  if  it  was  necessary  to  renew  the  offer  to  return  upon  the  trial,  the 
fact  that  the  note  and  mortgage  were  offered  in  evidence  would  seem  to 
have  enabled  the  court  to  protect  the  rights  of  the  seller,  and  hence  to 
obviate  the  necessity  of  a  formal  re-offer.  So,  the  fact  that  the  plaintiff 
did  not  return  or  offer  to  return  the  amount  of  interest  received  is  no 
bar  to  the  action,  since  that  could  readily  be  deducted  from  the  amount 
of  the  recovery. 

Of  course,  one  buying  what  the  seller  represents  to  him  as  white  acre, 
relying  upon  such  representations,  when  the  property  so  purchased  is 
in  fact  black  acre,  fails  to  get  the  thing  for  which  he  contracted,  and 
hence  may  rescind  without  showing  absolute  pecuniary  loss.  But  this 
does  not  seem  to  be  such  a  case.  Here  the  thing  purchased  was  not 
the  land  described  in  the  mortgage,  but  the  debt  evidenced  by  the  note. 
'  44  Pa.  St.  9.  *  16  Mich.  41. 
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To  this  the  land  described  in  the  mortgage  was  merely  incidental  and 
collateral.  The  plaintiffs  recovery  would,  of  course,  be  limited  to  the 
amount  due  on  the  note,  however  valuable  may  have  been  the  land. 
On  payment  of  the  note  the  mortgage  would  cease  to  have  any  binding 
force.  Whether  the  land  would  ever  be  resorted  to  depended  upon 
whether  the  note  should  be  paid  by  the  maker  or  enforced  out  of  the 
land.  If  enforced  out  of  the  land,  then  the  amount  of  the  land  taken 
would  depend  upon  its  value.  The  land,  therefore,  figures  in  the  trans- 
action only  as  security.  It  was  purely  incidental  and  collateral  to  the 
thing  purchased.  If,  after  the  release,  the  note  continued  to  be  amply 
secured,  so  that  there  could  be  no  possibility  of  loss,  then  the  plaintiff 
got  the  thing  for  which  he  contracted,  notwithstanding  the  concealment 
of  a  fact  collateral  to  it.  Of  course,  there  must  be  a  causal  relation  be- 
tween the  alleged  fraud  and  the  alleged  injury  to  warrant  a  recovery. 
But  where  the  thing  obtained  is  the  thing  contracted  for,  and  there  can 
be  no  loss,  then  there  cannot  be  any  damage  appreciable  in  law,  and 
hence  it  would  seem  that  in  such  a  case  there  can  be  no  causal  relation 
between  the  alleged  fraud  and  the  supposed  injur}',  for  the  reason  that 
the  supposed  injury  is  not  established. 

These  views  might  be  enforced  by  argument  and  authority.  Without 
making  the  attempt  T  am  constrained  to  withhold  my  assent  from  so 
much  of  the  opinion  filed  as  is  inconsistent  with  the  views  above  ex- 
pressed. I  am  not  prepared  to  say,  however,  that  the  judgment  should 
be  afifirmed.  The  complaint  alleges,  in  effect,  that  the  release  of  the 
twenty-two  acres  rendered  the  security  inadequate  and  of  but  little 
value.  It  seems  to  me  that  the  allegation  is  not  very  well  supported  by 
the  evidence.  But  a  majority  of  the  court  think  there  is  some,  and  I 
am  not  prepared  to  say  there  is  none,  especially  in  view  of  one  portion 
of  the  charge  to  the  jury.  The  court  charged  the  jury,  in  effect,  that 
they  could  not  find  that  the  defendant  fraudulently  concealed  the  re- 
lease, unless  it  lessened  or  materially  affected  the  value  of  the  note  and 
mortgage  as  security,  and  that  if  the  release  was  not  material  to  the 
contract,  and  did  not  lessen  or  materially  affect  the  value  of  the  security, 
then,  although  the  defendant  may  not  have  communicated  this  fact  to 
the  plaintiff,  yet  he  could  not  be  charged  with  fraud  in  the  concealment. 
This  I  understand  to  be  the  correct  rule  of  law,  and  if  supported  by  the 
evidence  it  does  away  with  the  very  ground  urged  in  favor  of  the  judg- 
ment. Under  this  charge  the  jury  must  have  found  that  the  release 
rendered  the  security  inadequate.  Assuming  that  there  is  evidence  suf- 
ficient upon  which  to  base  it,  I  concur  in  the  reversal  of  the  judgment. 
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JL/V  U^*     CHAMBERLAIN  v.  FOX  COAL  AND  COKP:  COMPANY. 
Lti^ pkJ^^  In  the  Supreme  Court  of  Tennessee,  October  17,   1S92. 

C3U    2r^*Wf-vt-»>'  {ReporUci in  i)2  Tennessee  Rt-ports  12,.] 

l"*^"^    *Tv  ArPEAi,  from   Chancery   Court  of  Hamilton  County.     T.   M.   Mc- 

if4u4r    Conntll,  Ch. 

»  Cookey  Frazier  6^  Swaney  and  ^/^  ^.  CV///  for  Chamberlain. 

«.  ^       '        Priichard,  Sizer  6^  T/iomas  for  Company. 

.  ^'^^■*"*^  LuRTOX,  J.     The  complainant  seeks  a  rescission  of  a  contract  of  sale 

f^,^  \\*>^      of  a  leasehold  estate  in  a  tract  of  5,700  acres,  upon  which  is  situated  a 

•i    \A^  mjfj^f    valuable  coal  mine.  '  Tlie  conveyance  also  embraced  certaillJiiQxaJilfis, 

/    .ahT'/^        such  as  miners'  houses,  coal  cars,  rail  and  tramways,  screens^  scales, 

y  U       i       >  mining  tools,  and  also  certain  rights  of  way  over  adjacent  lands.  _T]ip 

twWw*'^TH^  conveyance  was  made  by  the  Fox  Coal  and  Coke  Company,  a  T^noessfe? 

.  TJQ  corporation,  which  was  the  assignee  of  a  lease,  originally  made  in  18S5 

to  other  parties,  for  a  term  of  ninety-nine  years.     The  consideration 

1^%^  *'i^     expressed  in  the  deed  is  $57,500,  and  the  assumption  by  the  vendee  of 

K  .  ^tbpy^     the  rents,  payable  to  the  original  lessors  and  owners  of  the  fee ;  and 

^  'N       upon  the  further  consideration  that  the  vendee  should  expend,  within 

fA     jptj^L^      one  year,  the  sum  of  ten  thousand  dollars  in  permanent  improvement 

yv^  ^v«A.A     of  the  mines.     Twenty-five  hundred  dollars  was  paid  in  cash,  and  for 

ixT*'     <^»     t^^  remainder  notes  were  executed,  maturing  at  different  dates. 

'^^'    ^  Upon  the  pleadings  and  proof,  the  Chancellor,  upon  final  hearing, 

^VIA**^'*^       dismissed  the  bill.     The  complainant  has  assigned  as  error  the  action 

^r^\fy\  '  of  the  Tlhancellor  in  not  finding,  upon  the  evidence,  that  a  fraud  was 

.     ^  practiced  upon  complainant,  by  misrepresentations  made  to  induce  the 

jjj^x^f,  •<'''^**^sale,  concerning  the  daily  output  of  the  mines  while  being  operated  by 

^CTl^     ^      the  vendor.'     We    do  not  think  the  Chancellor  erred  in  this  respect. 

-.     .*.k^      Complainant  and  one  Hood  do  testifv  that  Mr.  Line,  the  secretary  of 

^  the  defendant  company,  did  represent  that  the  output  had  averaged  J3e- 

C^^^Cfc  ^      tween  two  hundred  and  two  hundred  and  fifty  tons  per  day.     Mr.  Line 

t^B^MT  ♦  very  positively  denies  the   statement.     He  is  confirmed,   as   to  what 

^V^^^li/        passed  between  himself  and  Mr.  Chamberlain  at  the  time  the  sale  was 

r\j^T^       consummated,  by  the  evidence  of  Mr.  Pritchard,  who  was  present  dur- 

«^  ing  the  negotiations  as  counsel  for  the  Fox  Coal  and  Coke  Company. 

(r^^   f  Whatever  question  may  be  made  upon  the  competency  of  the  evidence 

of  Mr.  Pritchard  as  to  subsequent  transactions  about  which  he  testifies, 

there  can  be  no  doubt  but  that,  at  the  time  these  negotiations  for  the 

sale  were  pending,  Mr.  Pritchard  represented  the  vendor  alone,  and  was 

competent,  when  called  by  his  client,  to  say  what  representations  had  or 

^  Only  so  much  of  the  case  is  given  as  relates  to  this  question. — Ed. 
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had  not  been  made.  The  representations  to  the  witness,  Hood,  are 
laid  at  a  different  time  and  place. 

Assuming  both  Mr.  Hood  and  Mr.  Line  to  be  equally  credible  wit- 
nesses, complainant's  case,  on  this  point,  must  fail,  because  not  sup- 
ported by  the  weight  of  proof.  To  strengthen  this  view,  there  is  the 
added  circumstance  that  complainant  had  sent  two  competentjgersons 
to  gxamu2£  the  property,  and  this  fact,  taken  with  the  positive  testiniony 
of  both  Mr.  Line  and  Mr.  Pritchard,  indicates  that  complainant  was 
fujly  al vised  as  to  the  character  and  prospects  of  this  property  by. his 
agents,  and  acted  upon  therr'Teports  to  Hjm. 

The  nuiteriality  of  the  alleged  misrepresentation  does  not  clearly 
appear.  Whether  defendants  had  obtained  an  output  of  from  fojty.,„to 
fifty  tons  per  day,  or  two  hundred  tons  per  daj^^.Qiight^  de£end  ent^ 

upon  the  force  employed  by  them,  and  not  be  a  .co^^^'l'^'^"^^ '^^'■-^^ 
want  of  capacity  in  the  mines  to  put  out  the  larger  quantity  with  ari 
ade(iuate  force.  That  the  property  is  very  valuable  as  a  coal  property 
is  freely  admitted  by  Mr.  Hood,  complainant's  agent  for  the  examina- 
tion of  the  property.  This  witness  says  that,  "  taking  the  report  of  Mr. 
Lawson  as  a  basis  "  (an  expert  sent  to  examine  and  report  upon  the 
property  by  complainant),  "  I  should  say  it  was  a  large  property,  and 
capable  of  turning  out  a  large  quantity  of  coal." 

To  rescind  a  contract  of  sale  u[)on  the  ground  of  a  misrepresentation 
as  to  the  character,  cai)acity,  or  quality  of  the  property  sold,  it  oiight  to 
be  matle  to  clearly  appear  thaf  such  misrepresentation  was  concerning 
a  material  matter,"  and  operated  as  a  material  inducement  to  the 
pufcFase.  ', , 

Affirm  the  decree  of  the  Chancellor,  with  costs.  V'       W 

F.  S.  WAINSCOTT,  Respondent,  v.  THE  OCCIDENTAL  BUILD-  ^    l^J^-^^ 
ING  AND  LOAN  ASSOCIATION,  Appellant.  /v/^-'^'^J  Cji 

In  the  Supreme  Court  of  California,  May  12,   1893.  tf***'  ('/^^ 

[Reported  in  98  California  Reports  253.]  IHMA^  ^^T 

Appeal  from  a  judgment  of  the  Superior  Court  of  Placer  County,  P'^^       V^ 

and  from  an  order  denying  a  new  trial.  VVv*».4/^''WIr^ 

The  facts  are  stated  in  the  opinion.  ^J^J^A'^jf^ 

Robert  T.  Devlin  for  appellant.  j^i  *^^      Vt 

S.  Solon  Holl  for  respondent.  /»  ^  j^ 

Searls,  C.     This  is  an  action  for  the  rescission  of  certain  convey-  y^'VwA'**'' 

ances  and  instruments  connected  therewith,  growing  out  of  an  exchange    M*^    "^  *" 

of  property  owned  b^  |)laintift"  iji^the  county  of  Placer,  for  a  tract  of  |  4C>«|  ^V»A^ 
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land  with  vineyard  thereon,  etc.,  owned  by  defendant,  situated  at  So- 
noma, in  the  county  of  Sonon)a.  The  action  is  based  u[)on  false  and 
fraudulent  representations  of  defendant  and  its  agents,  whereby  plain- 
tiff is  averred  to  have  been  defrauded.  Plaintitif  had  judgment,  from 
which  and  from  an  order  denying  a  new  trial  defendant  prosecutes  an 
appeal.  The  first  point  made_by  appellant  is  that  the.  complaint  does 
not  allege,  and  the  court  does  not  find,  that  the  plaintiff  was  damaged, 
and  hence  that  the  findings  do  not  su])port  the  judgment.  In  view  of 
the  doctrine  enunciated  by  elementary  writers,  and  fully  concurred  in  by 
the  courts  of  probably  every  State  of  the  Union,  it  will  be  readily  ad- 
mitted on  all  hands  that  "courts  of  justice  do  not  act  as  mere  tribunals 
of  conscience  to  enforce  duties  which  are  purely  moral,  and  involving 
no  pecuniary  or  tangible  injury.  Falsehood,  fraud,  and  deceit  are  not 
to  be  commended,  but  so  long  as  their  practice  only  involves  a  question 
of  morals,  the  duty  of  their  extirpation  rests  elsewhere  than  in  the 
courts;  but  when  they  are  made  use  of  in  the  business  transactions  of 
life  to  accomplish  a  fraudulent  purpose,  as  against  those  having  a  right 
to  rely  upon  their  truthfulness,  and  who  do  so  rely  and  are  thereby  de- 
ceived and  injured,  courts  intervene  to  redress  the  wrong  and  injury. 
The  reproof  of  the  moral  delinquency  is  but  an  incident,  an  attending 
circumstance,  of  the  paramount  object,  viz.,  the  redress  of  the  injury. 
It  is  said  in  such  cases  :  "  If  any  pecuniary  loss  is  shown  to  have  re- 
sulted, the  court  will  not  inquire  into  the  extent  of  the  injury;  it  is  suf- 
ficient if  the  pafty ''niisled  has  been  very  slightly  prejudiced,  if  the 
amount  is  at  all  appreciable."  ' 

Does  the  complaint  and  findings  of  the  court  show  that  plaintiflf  was 
damaged  ? 

Damage  is  defined  to  be  "loss,  injury,  or  deterioration,  caused  by 
the  negligence,  design,  or  accident  of  one  person  to  another  in  respect 
to  the  latter' s  person  or  property.""  The  plural  of  the  word  "  dam- 
ages" signifies  a  compensation  in  money  for  a  loss  or  damage.  This 
action  is  not  one  to  recover  damages,  a  money  compensation.  Doubt- 
less, if  plaintiff  has  a  cause  of  action  he  could  have  affirmed  the  con- 
tract and  sued  for  damages.  He  has,  however,  elected  to  seek  a  can- 
cellation for  the  injury,  the  damage,  sustained. 

A  reference  to  a  portion  only  of  the  findings,  which  follow  substanti- 
ally the  allegations  of  the  complaint,  but  are  in  some  respects  more  full 
and  explicit,  will,  it  is  thought,  suffice  to  settle  the  question  of  damage. 

1.  Defendant  was  and  since  December,  1888,  had  been  the  owner  of 
the  property  conveyed  to  plaintiff. 

2.  In  May,  1890,  its  agent  represented  to  plaintiff  that  he,  as  agent, 

■  Pomeroy's  Equity  Jurisprudence,  §  898,  and  cases  cited. 
*  Black's  Law  Diet.,  tit.  "Damage." 
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but  without  disclosing  his  principal,  had  authority  to  dispose  of  the 
property  for  one  Pickett,  who  lived  upon  the  land  as  a  tenant  of  defend- 
ant, and  who  wished  to  sell  by  reason  of  his  advanced  age. 

3.  That  the  tract  contained  forty-three  acres,  when  in  fact  it  contained 
but  thirty-seven  acres,  a  street  being  included  in  the  inclosure. 

4.  That  tTiirty"^eight  acres  were  set  out  in  a  vineyard  with  foreign  va- 
rieties of  grapes  ;  that  eight  tons  per  acre  was  not  an  uncommon  yield 
ol  grapes  from  these  vines  per  annum  ;  that  the  vines  were  healthy  and 
lree"1roni  phylloxera  ;  that  the  place  had  yielded  an  average  income  for 
ten  years  of  two  thousand  two  hundred  dollars  per  year,  over  and  above 
all  expenses,  whereas  the  truth  was  that  the  vineyard  had  not  produced 
more  than  eighteen  to  twenty  tons  of  grapes  per  annum  for  several 
years  ;  the  vines  had  been  attacked  by  phylloxera  and  other  pests  until 
three-fourths  of  them  were  dead,  and  the  gross  annual  income  had,  for 
the  last  five  or  six  years,  gradually  decreased  from  one  thousand  dollars 
to  six  hundred  dollars,  which  was  little  more  than  the  expense  of  culti- 
vation ;  that  the  vineyard  was  practically  valueless,  and  ha^d  been  leased 
to  Pickett  for  the  year  1890,  who  received  the  whole  crop  for  taking 
care  of  the  vineyard. 

5.  These  and  other  statements  were  false,  and  known  by  defendant  to 
be  so  when  made,  and  were  made  with  intent  to  deceive  and  defraud 
plaintiff.  The  latter  relied  upon  their  truthfulness,  and  was  deceived 
and  defrauded  thereby  into  agreeing  to  purchase  and  in  purchasing  the 
property. 

It  is  hard  to  realize,  in  the  face  of  these  facts,  that  the  ])laintiff  was 
not  injured  to  the  extent  of  many  thousand  dollars.  The  injury  is 
shown  to  the  court  by  the  complaint  and  findings,  and,  although  the 
technical  word  "  dan)age  "  is  not  used,  the  record  is  replete  with  apt  ex- 
pressions of  like  import  and  significance.  We  find  nothing  in  the  cases 
cited  under  this  head  in  conflict  with  the  views  expressed.  Wainwright 
V.  Weske'  passed  oft"  upon  the  sufficiency  of  the  complaint,  and  the 
court  held  in  substance  :  i.  That  treated  as  an  action  to  rescind  a 
contract,  it  was  fatally  defective  in  not  showing  an  offer  on  the  part  of 
plaintiff"  to  return  certain  money  received  by  the  plaintiff  from  defend- 
ant. 2.  That  viewed  as  an  action  to  recover  damages,  it  was  lacking 
in  several  elements  essential  to  a  recovery. 

He  who  would  recover  damages  in  a  court  of  law  must  set  forth  in  an 
orderly  manner  the  facts  showing  his  right  to  recover,  and  the  amount 
to  which  he  is  entitled,  to  the  exclusion  of  every  presumption  to  the 
contrary.  In  such  an  action  the  damages  are  the  essential  thing.  In 
an  action  to  rescind,  upon  the  ground  of  fraud,  the  fraud  is  the  essen- 
tial thing,  and  while  it  must  be  coupled  with  loss,  injury,  damage,  the 

'  S2  Cal.  193. 
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precise  amount  of  such  damage  is  of  secondary  in)i)ortance.  Had 
plaintiff,  in  Wainvvright  v.  VVcske,  averred  a  tender  of  the  money 
received  by  him,  and  demanded  the  return  of  his  notes  and  properly, 
his  complaint  would  have  contained  sufficient  to  entitle  him  to  a  rescis- 
sion of  the  agreement.  Morrison  ?',  Lods,'  Bailey  ?■.  Fox,''  Marriner  v. 
Dennison,'  I'urdy  v.  Bullard/  differed  in  essential  particulars  from  the 
case  in  hand. 

The  second  position  taken  by  appellant  is  that  no  matter  what  repre- 
sentations are  made  in  reference  to  the  character  and  value  of  property 
by  a  vendor,  if  the  purchaser  visit  the  property  itself,  it  being  land, 
prior  to  the  sale,  and  makes  a  personal  examination  of  it  touciiing  those 
representations,  he  will  be  presumed  to  rely,  not  upon  the  representa- 
tions, but  upon  his  own  judgment  in  making  the  purchase.  Farrar  v. 
Churchill^  sustains  the  proposition  contended  for,  but  in  the  same  con- 
nection it  is  proper  to  say  that  this  rule  must  be  taken  subject  to  the 
proviso  that  the  vendor  docs  nothing  to  prevent  his  investigation  from 
being  as  full  as  he  chooses. ° 

The  findings  show  that  on  May  5,  1890,  plaintiff  with  an  employee  of 
defendant's  agent  visited  tHevmeyard,  but  that  at  that  time  the  vines, 
"except  a  few  acres  of  Tokays,  were  not  sufficiently  developed  for  an,y 
person,  not  an  expert  vineyardist,  to  learn  their  condition,  except  by 
close  and  critical  examination,  or  by  inquiring  of  those  who  knew  their 
condition";" tliat  plaintiff  was  prevented  by  the  deceit  and  misrepresenta- 
tions of  the  employee  from  making  a  critical  or  close  examination  ofl 
the  vineyard,  and  from  speaking  to  or  inquiring  of  the  former  owner  * 
(who  was  on  the  premises  at  the  time),  and  who  well  knew  the  facts,  it 
being  represented  that  the  former  owner's  wife  was  opposed  to  leaving 
the  place,  and  if  the  plaintiff  talked  to  her  she  was  liable  to  break  up 
the  trade,  and  much  more  tending  to  satisfy  and  prevent  any  examina- 
tion. At  a  later  period,  and  before  the  deeds  were  executed,  similar 
artifices  were  resorted  to  with  good  effect  to  prevent  plaintiff  from  again 
visiting  the  vineyard  as  he  desired  to  do,  and  that,  too,  when  an  exam- 
ination would  have  demonstrated  the  worthless  condition  of  the  vines. 

Taken  all  in  all,  it  is  not  made  to  appear  that  defendant  should 
escape  from  the  effect  of  the  judgment.  The  offer  to  rescind  was  full 
and  complete,  and  included  a  return  of  everything  to  which  the  defend- 
ant was  entitled. 

The  rules  applicable  to  cases  of"  this  character  are  succinctly  stated 
by   Fuller,   C.J.,  in  Southern  Development   Co,  v.  Silva,' as  follows: 


m 
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"  That  defendant  has  made  a  representation  in  regard  to  a  material 
fact.  2.  That  such  representation  is  false.  3.  That  such  representa- 
tion was  not  actually  believed  by  the  defendant  on  reasonable  grounds 
to  be  true.  4.  That  it  was  made  with  intent  that  it  should  be  acted  on. 
5.  That  it  was  acted  on  by  comi)lainant  to  his  damage  ;  and  6.  That  in 
so  acting  on  it  the  complainant  was  ignorant  of  its  falsity,  and  reason- 
ably believed  it  to  be  true." 

These  rules,  properly  construed,  exclude  such  statements  as  consist 
merely  of  the  expression  of  opinions  or  judgment  honestly  entertained, 
and,  save  in  exceptional  cases,  also  opinions  and  statements  of  vendor 
in  respect  to  value. 

Tested  in  the  light  of  these  propositions,  the  judgment  and  order  ap- 
pealed from  are  correct  and  should  be  affirmed. 

Vanclief,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment  and 
order  appealed  from  are  affirmed. 

McFarland,  J.,  Fitzgerald,  J.,  DeHaven,  J. 

Hearing  in  bank  denied. 


Chapter  II. — Fraud,  Misrepresentation,   Conceal- 

I  MENT    (continued). 

^J  Section  V. —  When  Restitution  by  Plaintiff  Necessary, 

^^j^  «.^H-B^»  SAMUEL    HAMMOND,    Respondent,    v.    GEORGE   W. 

r,,y^ii  .  P^-^f  PENNOCK,  Appellant. 

f^cJQ  "itcCiA    ^^   "^"^  Commission    of    Appeals    of    New    York,    September 
,  Term,  1874. 

V  .  yReported  in  61  New    York  Reports  145.] 

^         Nj-j^  Appeal  from  an  order  of  the  General  Term  of  the  Supreme  Court 

Ua  \wJ(/^       -y^  jlig  fourth  judicial  department  denying  a  new  trial  on  a  case  and 
VivO   ^AJti     exceptions,  under  section  268  of  the  Code.' 

^  Thp  artiruj-Mfas  hronght  to  rescind  a  contract  between    the   parties 

ft^CoJif    y^         for  the  exchange   of  lands   and  personal   property,  and  to   set  aside 

conveyances  made  in  pursuance  of  the  contract. 
r  >< Cfi^T^ '•^1  'Y\^Q  ground  for  rescission  was  that  the  defendant  had  made  to  the 

Ur    |'V#ui^  plaintiff  false  and  fraudulent  representations  as  to  his  Jands. 

L  iJ[\    /.    Ji  ^^^  answer  denied  the  allegation   of  fraud.     It  also  alleged  that 

r    IJb  '^  the  defendant  had  contracted  to  sell  the  major  part  of  the  property 

^ji-^JHE  'U       purchased  of  the  plaintiff  to  Nutting  &  Field,  who  had  made  valu- 
(/  able  improvements  thereon  with  the  plaintiff's  knowledge  and  assent, 

Aj?A^     ^         and  that  these  persons,  with  one   Bidgood  (to  whom   the   interest  of 
f^O*    J^JL^  Field  had  been  transferred),  and  their  wives  were  necessary  parties 

^      M»        to  the  action,  and  that  the  wife  of  the  plaintiff,  as  well  as  of  the  de- 
''^"^'M/Y^  fendant,  having  inchoate  rights  of  dower,  were  also  necessary  parties. 

L-^     ^aC'^       The  case  was  tried  at  Special  Term.     The  following  facts  appeared 
'.   ^  y,..*!     » .at  the  trial. 

TWV^  «    ^''Mf     Ti^g  plaintiff,  in   December,  1867,  owned   real   and  personal  prop- 

^    Lt'^'^t^*-^   erty_3t_DexterjJiefferson  County,  worth  from  $8,000  to  $10,000  ;  this 

*     he  proposed  to  sell  to  the  defendant  for  money  or  pine   timber  ;  the 

U7    vXASi  •  -^         defendant  offered   to  exchange  for  this  property  good   pine  land  in 

^  l/Wi?\'^Y  Michigan,  which  he  said  he  had  of  his  brother,  and  which,  he  stated, 

\  tA        '       ^    was  worth   thirty  dollars  per  acre,  and  more  ;  he  affirmed  that  his^ 

'  Reported  below,  5  Lans.  358. 
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brother  had  obtajn^l  it  sixteen  years  before,  and  that  it  wasall  cov- 

ered^wTth  _the  best  pine  timber  ;  and  that  while  he  had  not  been  there    ;*T    tf«A*V^<^ 

himself,  he  could  depend  upon  what  his  brother  told  him  ;  if  he  told     i/.     |^   / 

hlhi  it  was  good  he  knew  it  was  good  ;  he  asserted  that  a  branch__of        *    »  ' 

tlic  I'.l  i<  k  River  ran  ;u  toss  the  land  large  en'ough  to  float  the  largest    C^i/>»^K^  ^ 

spars,  and  that  lie  knew  that  there  were  3,000,000  feet  of  pine  on  the    1  ^  -  ^  At _„ 

320  aeres  wliii  It  lie  ])roposed  to  sell,  and  that  he  had  paid  the  taxes,  *  ft 

mentioninc;  tlie  amount.     The  defendant  told  the  plaintiff  to  go  and   ^■'**^ 

look  at  the  land.     It  was  afterward  state3l"EaflHe  snow  was  sodeep  vwvix'w**'^* 

that  he  could  not  see  it.  Via^P*J 

On    December    2rst    the    defendant    told    the    plaintiff    that   one  7 

Comins  wanted  the  land,  and  that  he  must  know  the  plaintiff's  con-   ^^^^"'^'^ 
elusions  right  away.     The  plaintiff  relied  upon  these  representations, /^Lt^jV'^-'-r^ 
and    on   Monday,    December    23d,    the    parties    came    to     a     defi-  c^^t^i^*  ^ 
niie  conclusion,  the  contract  being  drawn  by  the  defendant.     Under  .       X. 

its  provisions  320  acres  were  contracted  to  be  sold,  in  exchange  for  ^'^''Vvn  •  "^ 
plaintiff's  said  property,  by  defendant,  situate  in  the  county  of  AI-  i  t^4  •  Ai>ivf 
cona,  Michigan,  in  township  twenty-seven,  range  nine  east,  without    .  yjs     j^ 
mention  of   any  specific  land,  and  also  eighty  acres  more,   with  a  /^f^i' 
proviso,  that  if  there  were  4,000,000  feet  of  pine  on  the  320  acres,  \^  ^Sib^i¥^JIj 
the  plaintiff  should  reconvey  the  eighty  acres.     Plaintiff  agreed  to  / /^-^l  \ 
pay    two    mortgages    upon    his    premises   of    about    $1,900.       As    a  "' 

matter  of  fact,  there  was  no  pine  timber,  of  pecuniary  value,  on  any  y^'^T *  ^ 
of  the  land,  nor  was  it  situate  on  any  navigable  branch  of  the  Black  L^^  ^C^" 
River,  and  it  was  of  no  value.     It  was  land  belonging,  at  the  time  the  .  »• 

contract   was  made,  to  the  State  of  Michigan,    known  as  "Swamp    y?"^^^^^^^ 
land."     At  that  time  the  defendant  had  no  title  to  it,  but  purchased  f\   VlvT?  . 
it  from  the  State  December  27,  1867,  with   money  that  he  had  sent    '  // 

for  such  purchase  on  the  21st.  It  appeared,  however,  that  he  had, 
in  some  sense,  located  these  lands  through  one  Hewlett,  though 
he  had  no  title  to  them,  nor  were  they  entered  in  his  name.  It  was 
not  true  that  defendant  had  paid  taxes  upon  the  property,  nor  had 
Comins  ever  offered  to  purchase  it. 

On  xMarch  25,  1868,  the  plaintiff,  in  pursuance  of  the  contract, 
conveyed,  by  a  deed  executed  by  himself  and  wife,  the  premises  in 
Dexter  to  the  defendant.  It  was  further  agreed,  on  the  same  day, 
that  the  deed  from  the  defendant  and  wife  to  the  plaintiff,  of  the 
Michigan  land,  should  be  duly  executed  by  himself  and  wife,  and 
placed  in  the  hands  of  one  Mr.  Rell  as  security  that  the  plaintiff 
would  pay  and  satisfy  the  mortgages.  This  was  done  accordingly. 
This  deed  had  not  been  delivered  to  the  plaintiff.  On  the  thirteenth 
of  April  the  defendant  contracted  with  Nutting  &  Field  to  sell  thera 
the  larger  portion  of  the  property  which  the  plaintiff  had  contracted 
« 44 
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to  sell  to  the  defendaat^^ Under  this  instrument  Nutting  &_lMcl^d 
took  possession.  On  the  nth  of  June,  1868,  the  plaintiff  gave  the 
defendant  written  notice  that  he  offered  to  rescind  the  contract  of 
December  23d  ;  that  he  relinquished  all  claim  to  the  deed  of  the 
Michigan  lands,  and  that  he  demanded  a  reconveyance  and  deliv- 
ery of  the  property,  real  and  personal,  by  him  transferred  to  the  de- 
fendant, and  an  assignment  of  any  contract  by  him  made  for  the  sale 
of  it,  and  an  accounting  for  all  moneys  received  under  it.  He  placed 
this  demand  upon  the  falsity  of  the  defendant's  representations. 

At  the  trial  the  plaintiff  made  a  tender  to  the  defendant  of  a  deed 
of  all  his  interest  in  the  land. 

The  judge  found  that  the  fraud  alleged  in  the  complaint  was  estab- 
lished by  the  evidence,  and  that  plaintiff  was  entitled  to  a  rescission 
of  the  contract,  and  a  restoration  of  the  property  acquired  of  him  by 
the  defendant  on  relinquishing  and  restoring  the  real  estate  given  in 
exchange  by  the  defendant,  and  to  the  value  of  all  the  personal  prop- 
erty which  had  been  sold  by  the  defendant.  In  regard  to  the  Nut- 
ting &  Field  contract  he  gave  special  directions,  in  substance,  that 
the  plaintiff  was  entitled  to  a  conveyance  of  all  the  property  unsold, 
and  to  an  assignment  of  the  contract,  and  to  the  right  and  interest 
of  the  defendant  to  the  money  due  and  to  become  due  upon  the  same  ; 
and  to  a  recovery,  from  the  defendant,  of  the  proceeds  of  the  sale  to 
Nutting  &  Field,  so  far  as  such  proceeds  had  come  into  his  posscs- 
sTon,  or  that  of  any  other  person  for  his  benefit,  upon  the  plaintiff 
executing  to  the  defendant  a  bond,  with  sufficient  sureties,  to  indem- 
nify and  save  harmless  the  defendant  from  the  mortgages  which  the 
plaintiff  had,  as  between  him  and  the  defendant,  agreed  to  pay,  and 
to  which  the  defendant,  as  between  himself  and  Nutting,  liad  as- 
sumed. 

The  decision  then  provided  for  the  appointment  of  a  referee  to 
ascertain  all  necessary  facts  ;  and  further  directions  were  reserved 
until  the  coming  in  and  confirmation  of  the  referee's  report. 

Francis  Kernan  for  the  appellant. 

Milton  H.  Me/'zuin  for  the  respondent. 

D WIGHT,  C.  This  is  an  appeal  from  an  order  of  the  General 
Term,  denying  a  new  trial  under  the  provisions  of  section  268  of  the 
Code. 

Assuming  that  there  was  evidence  from  which  fraud  could  be 
found,  the  next  inquiry  is,  whether  the  court,  acting  as  a  court  of 
equity,  should  have  rescinded  the  contract.  It  is  objected  on  the 
part  of  the  defendant  that  the  plaintiff  did  not  act  promptly  and  re- 
store, or  offer  to  restore,  what  he  received  under  the  contract.'  It  is, 
'  Only  so  much  of  the  opinion  is  given  as  relates  to  this  objection. — Ed. 
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undoubtedly,  a  general  rule  of  law,  that  a  party  who  would  rescind  a 
contract,  upon  the  ground  of  fraud,  must  act  promptly  and  restore, 
or  offer  to  restore,  to  the  other  party  what  he  received  under  it.  But 
this  rule  only  means  that  he  must  restore  what  he  hhnself  has  re- 
ceived, and  has,  by  force  of  the  contract,  under  his  own  control.  If. 
tlie  wrong-doer  has,  by  his  own  act,  complicated  the  case,  so  that  full 
restoration  cannot  be  made,  he  has  but  himself  to  blame.  No  one, 
perhaps,  has  stated  this  qualification  more  satisfactorily  than  the  late 
Judge  Beardsley,  in  Masson  v.  Bovet ; '  he  there  said  :  "  If  a  party 
defrauded  would  disafifirm  the  contract,  he  must  do  so  at  the  earliest 
practicable  moment  after  the  discovery  of  the  cheat.  That  is  the 
time  to  make  his  election,  and  it  must  be  done  promptly  and  unre- 
servedly. He  must  not  hesitate  ;  nor  can  he  be  allowed  to  deal  with 
the  subject-matter  of  the  contract  and  afterward  rescind  it.  The 
party  who  would  disaffirm  a  fraudulent  contract  must  return  what- 
ever he  has  received  upon  it.  This  is  on  a  plain  and  just  principle. 
He  cannot  hold  on  to  such  part  of  the  contract  as  may  be  desirable 
on  his  part,  and  avoid  the  residue,  but  must  rescind  in  toto,  if  at  all. 

"  It  was  urged  on  the  argument  that  a  contract  cannot  be  rescinded 
by  one  of  the  parties  alone,  so  as  to  authorize  a  recovery  by  him  of 
what  had  been  paid  on  it,  unless  the  other  party  is  thereby  fully  re- 
stored to  the  condition  in  which  he  stood  before.  This  13  certainly 
the  general  rule,  but  in  cases  of  fraud  it  can  only  mean  that  the  party 
defrauded,  if  he  would  rescind  the  contract,  must  return,  or  offer  to 
return,  everything  he  received  in  execution  of  it.  To  retain  the 
whole,  or  a  part  only,  of  what  was  received  upon  the  contract,  is  in- 
compatible with  its  rescission.   . 

"  This  is  not  exacted  on  account  of  any  feeling  of  partiality  or  re- 
gard for  the  fraudulent  party.  The  law  cares  very  little  what  his 
loss  may  be,  and  exacts  nothing  for  his  sake.  If,  therefore,  he  has 
so  entangled. himself  in  the  meshes  of  his  own  knavish  plot  that  the 
party  defrauded  cannot  unloose  him,  the  fault  is  his  own,  and  the 
law  only  requires  the  injured  party  to  restore  what  he  has  received, 
and,  as  far  as  he  can,  undo  what  had  been  done  in  the  execution  of 
the  contract.  This  is  all  that  the  party  defrauded  can  do,  and  all 
that  honesty  and  fair  dealing  require  of  him.  If  this  fail  to  extricate 
the  wrong-doer  from  the  position  that  he  has  assumed,  it  is  in  no 
sense  the  iault  of  his  intended  victim,  and  upon  the  principles  of 
eternal  justice  whatever  consequences  may  follow  should  rest  on  the 
head  of  the  offender  alone." 

Following  this  principle,  it  is  to  be  considered  whether  the  plain- 
tiff has  proceeded  with  due  diligence  in  rescinding  the  contract,  and 
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when  he  did  proceed,  whether  he  ofTercd  to  return  whatever  was  ia 
his  power  to  restore. 

The  contract  was  executed  December  23,  1867.  There  was  a 
supijlemental  contract  made  March  25,  1868.  This  secured  the  pay- 
ment, by  the  plaintiff,  of  two  mortgages  on  the  premises  to  be  exe- 
cuted by  him  to  the  defendant.  About  that  time  the  plaintiff  con- 
veyed, in  accordance  with  the  contract,  to  the  defendant,  and  put 
him  in  possession.  The  defendant,  on  his  part,  executed  and  deliv- 
ered the  deed  of  the  Michigan  lands  to  Bell,  for  the  plaintiff. 

The  plaintiff  served  the  notice  offering  to  rescind  on  the  eleventh 
of  June,  almost  three  months  after  the  consummation  of  the  trans- 
action. 

The  explanation  of  the  delay  is  to  be  found  in  the  following  cir- 
cumstances :  The  land  in  Michigan  was  low  and  swampy,  not  on  or 
contiguous  to  any  public  or  private  road,  and  wholly  wild  and  un- 
cultivated. During  the  winter  the  snow  was  so  deep  that  the  de- 
fendant himself  stated  that  it  was  impossible  to  examine  it.  There 
were  no  railroads  nearer  than  one  hundred  miles  ;  no  water  com- 
munication with  the  property.  The  nearest  market  for  sawlogs 
was  nine  miles  distant.  It  is  obvious  that  such  land  as  this 
could  not  be  inspected  in  the  early  spring,  nor  until  the  snow  had 
thawed  and  the  weather  had  become  settled.  The  plaintiff  visited 
these  lands  in  June,  when  he  learned  that  they  were  worthless. 

Under  these  circumstances,  I  think  that  the  plaintiff  proceeded 
with  sufficient  promptness  in  serving  the  notice  to  rescind  on  June 
II,  1868. 

Some  criticism  was  made  in  behalf  of  the  defendant  of  the  form 
of  the  notice  to  rescind.  At  the  outset  it  purported  to  be  a  mere 
offer  to  rescind,  with  a  statement  that  the  defendant  was  "  at  lib- 
erty "  to  take  possession  of  the  deed  of  conveyance  of  the  Michigan 
lands.  It  however  proceeded  to  demand  a  reconveyance  of  the  land 
granted  by  the  plaintiff,  and  a  delivery  of  all  the  personal  property 
received,  or  its  avails.  It  then  states  that  the  plaintiff  was  induced 
to  enter  into  the  contract  by  representations  made  by  defendant  as 
to  the  value  of  the  Michigan  land,  and  the  amount  of  timber  upon  it, 
which  were  for  the  most  part  wholly  untrue. 

Although  the  notice  was  somewhat  informal,  still  it  sufficiently 
communicated  to  the  defendant  the  intent  to  rescind,  and  the  ground 
on  which  rescission  was  to  take  nlace. 

In  the  interval  between  the  execution  of  the  contract  and  the 
notice  to  rescind,  viz.,  April  13,  1868,  the  defendant  sold  by  contract 
a  portion  of  the  Hammond  property  to  Nutting  &  Field  for  $5,750. 
He  agreed  to  give  a  warranty  deed  for  the  premises,  and  also  to  pay 
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a  mortgage  of  $1,900  upon  them,  if  the  plaintiff  did  not.  The  de- 
fendant claims  that  these  facts  stand  in  the  way  of  rescission,  as  the 
defendant  cannot  be  restored  to  his  original  position. 

The  case  falls  within  the  rule  of  Masson  v  Bovet,  already  cited. 
"Whatever  difficulty  has  been  occasioned  is  due  to  the  defendant's 
own  act.  Conceding,  as  we  must,  that  the  defendant  was  guilty  of 
fraud,  he  cannot  answer  the  plaintiff's  claim  for  a  rescission  by  show- 
ing that  he  has  done  acts  which  prevent  him  from  being  restored  to 
his  original  condition.  It  is  enough  that  the  plaintiff  has  done  no 
such  acts.  He  had  his  option  to  sue  for  damages  or  to  take  such 
imperfect  reparation  by  way  of  rescission  as  the  defendant  is  now 
able  to  give.  He  has  chosen  the  latter  alternative,  and  the  defendant 
has  no  reason  to  complain. 

The  order  of  the  court  below  should  be  affirmed. 

All  concur  ;  Lott,  Ch.C.  concurs  in  granting  relief  on  the  ground 
of  fraud,  expressing  no  opinion  upon  other  questions. 

Order  affirmed.  /^         »  N  '■ 

NEBLETT  v.  MACFARLAND.    ^^^'^T^J^-^*"'^^^  "^    i-^  w 
In  the  Supreme  Court  of  the  United  States,  October  Term,  t^-Mr-t.^  ^ 

\_Reported  in  92  United  States  Reports  loi.]  VSUlC^h-Cji 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  dis-  A>«Tj\A4V*i) 
trict  of  Louisiana.  ^  vt/>T"*-s.<<»K, 

This  is  a  suit  in  equity  to  set  aside  a  deed  of  conveyance  of  a    -~;  /,->>-^ 
plantation  known  as  "  MosslandT^Tn  tlie  State  of  Louisiana,  executed 
by  the  appellee  on  the  19th  of  September,   1868,  when  temporarily      ^  \    *'fh^€i4s 
resTdiri'g"!!!"  England.     Macfarland,  the  complainant,  who  is  the  ap-  .^    'v,^. 


pellee  in  this  court,  alleged  that  the  conveyance  had  been  procured       • 

father,  Sterling  Nebktt.  ^*^  T    ^ 


byntlTe  false  and  fraudulent  representations  of  the  appellant  and  his 

ther,  Sterling  Neblett. 
"'The  appellant,  in  his  answer,  alleged  that  the  consideration  for 
suchjconvexance  was  the  surrender  and  cancellation  of  a  bond  for 
$14,464.51  executed  by  the  appellee  to  Sterling  Neblett,  and  by  the 
latter  indorsed  to  the  appellant.     The  court  below  decreed  that  the   '  '' 

deed  of  the  complainant,  conveying  to  defendant  the  plantation  in  the  ^'^4|t^  CK^-my. 
bill  of  complaint  described  and  designated  as  "  Mossland,"  be,  and  ^|^  t'Wv^<-C>^ 
the  same  is,  declared   null   and   void    and    of  no    effect,    and    that  ^y^  ru^A-^ 
the'title  to  the  said  plantation  is  declared  to  be  vested  in  the  said         |/  f. 

complainiint   to    the    same   extent   as  if  said  dee-^  had  never  been,  f***'*Jf****'"^ 
executed. 
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That  within  thirty  days  tlie  defendant  make,  execute,  and  deh'ver 
to  the  complainant  a  deed  rcconveying  said  plantation  to  liini  in  fee- 
simple  ;  and,  in  default  thereof,  that  the  decree  shall  have  the  same 
operation  and  effect  as  the  execution  and  delivery  of  said  deed. 

liut  neither  the  execution  and  delivery  of  such  deed  nor  this 
decree  shall  in  any  wise  affect  the  lien  of  said  defendant  on  said 
plantation,  created  by  the  deed  of  trust  thereon  to  secure  the  said 
bond  for  $14,464.51. 

That  the  original  of  said  bond,  now  on  file  in  this  cause,  be  de- 
livered up  to  the  defendant,  unaffected  by  any  indorsement  of  credit 
or  payment  thereon  ;  but  this  decree  shall  be  without  prejudice  to 
any  right  which  the  defendant  has  under  the  bond  and  mortgage 
which  he  derived  by  the  assignment  of  Sterling  Neblett,  but  they 
shall  have  the  same  force  and  effect  as  if  the  deed  had  not  been 
made,  or  any  cancellation  of  the  bond  taken  place. 

From  this  decree  Neblett  appealed  to  this  court,  on  the  ground 
that  the  payment  of  Macfarland's  bond  was  not  made  a  condition 
precedent  to  the  reconveyance  of  the  property  to  him. 

Jlfr.   JV.  Alex.  Gordon  for  the  appellant. 

Mr.  John  A.  Campbell,  Mr.  E.  M.  Hudson,  and  Mr.  Walker 
Fearn  for  the  appellee. 

Mr.  Justice  Hunt  delivered  the  opinion  of  the  court. 

The  allegation  of  error  in  this  case  is  confined  to  a  single  point. 
In  his  brief  the  counsel  for  the  appellant  says:  **  The  court  erred  in 
not  making  the  payment  of  our  bond  a  condition  precedent  to  the 
reconveyance  of  the  plantation,  as  set  forth  in  our  motion  for  a  new 
trial  ;  and  on  this  ground,  and  from  this  point  of  the  decree,  do  we 
appeal  and  ask  for  relief." 

The  action  was  brought  to  set  aside  the  conveyance  of  a  planta- 
tion in  Louisiana,  made  by  Macfarland  to  the  appellant  Neblett, 
upon  the  allegation  that  the  conveyance  was  obtained  by  the  fraud- 
ulent acts  and  representations  of  Neblett  and  his  father. 

The  only  consideration  given,  or  professed  to  be  given,  by  Neblett 
for  the  conveyance,  was  the  cancellation  of  a  certain  bond  for  the 
sum  of  $14,464.51,  executed  by  Macfarland  to  Sterling  Neblett,  the 
father,  and  alleged  to  be  the  property  of  Henry  Neblett. 

The  court  below  adjudged  the  transaction  to  be  fraudulent, 
directed  the  execution  of  a  deed  reconveying  the  property,  and 
ordered  the  return  and  redelivery  of  the  bond  for  $14,464.51,  un- 
affected by  any  indorsement  of  credit  or  payment  thereon,  and  the 
same,  with  the  mortgage  made  for  its  security,  to  retain  the  same  lien 
thereon  and  the  same  force  and  effect  as  if  the  deed  had  not  been 
made,  or  any  cancellation  of  the  bond  taken  place. 
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The  complaint  now  made  is,  that,  instead  of  directing  a  return  of 
the  bond  in  specie  as  a  condition  for  the  return  of  the  kind,  the 
court  sHould  have  directed  the  payment  of  the  amount  of  money 
secured  thereby. 

In  cases  of  this  character  the  general  principle  is,  that  he  who 
seeks  equity  must  do  equity  ;  that  the  party  against  whom  relief  is 
sought  shall  be  remitted  to  the  position  he  occupied  before  the  trans- 
action complained  of.  The  court  proceeds  on  the  principle,  that,  as 
the  transaction  ought  never  to  have  taken  place,  the  parties  are  to  be 
placed  as  far  as  possible  in  the  situation  in  which  they  would  have 
stood  if  there  had  never  been  any  such  transaction.'  This  is,  no 
doubt,  the  general  rule. 

We  do  not,  however,  perceive  that  the  principle  will  benefit  the 
complaining  party  in  this. suit. 

I.  He  is  restored  here  to  his  property  that  he  had  and  parted  with 
when  he  received  his  deed  ;  to  wit,  his  bond  and  mortgage.  If  he 
had  pafd  $14,500  in  money,  and  received  in  return  only  a  bond  for 
the  like  amount,  of  doubtful  security  and  impaired  by  the  lapse  of 
time,  he  might  well  have  complained.  But  he  paid  no  money.  He 
surrendered  a  bond  against  an  insolvent  debtor  who  had  left  the 
country,  and  a  mortgage  upon  an  estate  abandoned  by  the  owner,  and 
in  relation  tolyirichTthe  Nebletts,  father  and  son,  make  the  most  bitter 
complamts'  of  its  insufficient  security. 
"Tn'his  letter  of  Sept.  29,  1869,  Henry  Neblett  says:  "Your  deed 

lay  in  the  hands  of  your  uncle  as  an  escrow I  have  hesitated 

whether  to  abandon  the  place,  or  struggle  to  save  something  by  bor- 
rowing a  large  sum,  and  risk  of  forced  culture  in  latitude  30J." 
Sterling  Neblett,  the  father,  writes  :  "  If  Mendoza  be  correct,  as  he 
just  advised,  that  there  are  numerous  debts  and  some  judgments 
against  Mossland  "  (the  plantation  in  question),  "  liens  on  the  prop- 
erty that  Henry  nor  I  did  not  know  of,  the  trust-deed  on  record  at 

St.  Martin's  give  the  only  protection  against  them Henry  is 

absent,  and  has  long  been  the  true  owner  of  James  Edward's  bond. 
I  thought  of  you  if  interested  and  my  deed  to  Henry  could  arrange 
matters.  But  alas  !  so  far  unsuccessful — debts  to  others,  less  and  less 
probability  of  buying  the  Bruossade  bonds.  ....  How  much  money 
will  you  provide  Henry  if  he  desires  to  go  ?  " 

The  letter  of  the  same  person  of  February,  1869,  is  filed  with  the 
accounts  of  the  embarrassments  and  difficulties,  of  the  depreciation 
of  the  estate,  the  claims  for  taxes,  judgments,  and  general  creditors. 

'  Bellamy  z:  Sabine,  ?  Phil.  425  ;  Samy  v.  King,  5  H.  L.  627  ;  W.  B.  of  Scot- 
land V.  Addie,  L.  R.  i  Scotch  App.  Cas.  162  ;  Gatley  v.  Newell,  9  Ind.  572  ; 
Johnson  v.  Jones,  13  Sm.  &  M.  580  ;  Kerr  on  Fraud,  335,  243. 
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Among  otlier  things,  he  says  :  '  1  know  Henry  would  let  you  have  his 
debt'   (the  bond  in  question)  "  for  fifty  cents  on  the  dollar." 

We  are  not  able  to  say,  nor  is  it  very  material  to  know,  whether 
these  statements  were  false  and  fraudulent,  or  whether  the  security 
was  really  so  inadequate  as  is  here  represented.  Whether4i.Qa(Lftjr 
bad,  he  receives  now  the  same  security  that  he  then  gave  to  his 
vendor.  It  would  be  a  perversion  of  justice  to  give  him  the  full 
amount  in  money  lor  a  security  then  worth  but  fifty  cents  on  the  dol- 
lar. If,  on  the  other  hand,  it  was  then  an  adequate  security,  it  is  the 
same  now. 

2.  It  is  no  objection  to  a  restoration  of  property  received  on  a 
Ifraudulent  sale  that  it  has  fallen  in  value  since  the  date  of  the  trans- 
laction.'  Nor,  if  the  property  is  of  a  perishable  nature,  is  the  holder 
pound  to  keep  it  in  a  state  of  preservation  until  the  bill  is  filed.'' 

A  party  seeking  to  set  aside  a  sale  of  shares  is  not  bound  to  pay 
calls  on  them  to  prevent  forfeiture  after  filing  his  bill  ;  nor  is  it  fatal 
to  his  right  of  rescission  that  some  of  the  shares  have  been  thus  per- 
"ected. 

We  have  no  means  of  knowing  whethel"  there  can  be  a  defense 
made  to  the  bond  arising  from  the  Statute  of  Limitations.  When 
the  bond  has  been  so  recently  adjudged  by  the  court  to  be  a  sub- 
sisting security,  and  to  be  a  lien  upon  the  plantation  directed  to  be 
reconveyed — the  party  in  substance  redelivering  the  bond  as  a  con- 
dition of  obtaining  such  reconveyance — it  would  seem  that  a  defense 
of  this  character  could  not  be  a  good  one.  But  of  this  the  appellant 
must  take  his  chance.  If  the  bond  has  become  thus  impaired,  it  is 
no  worse  than  the  loss  of  a  perishable  article,  or  the  forfeiture  of 
;!shares  during  the  litigation.  These  circumstances  do  not  alter  the 
rule  of  law.  In  Gatley  v.  Newell*  it  is  said  :  "The  party  defendant 
is  not  bound  to  rescind  until  the  lapse  of  a  reasonable  time  after  dis- 
covering the  fraud.  Hence  the  parties  cannot  be  placed  t'/z  statu  quo 
as  to  time." 

Parties  engaged  in  a  fraudulent  attempt  to  obtain  a  neighbor's 
property  are  not  the  objects  of  the  special  solicitude  of  the  courts. 
If  they  are  caught  in  their  own  toils,  and  are  themselves  the  suffer- 
ers, it  is  a  legitimate  consequence  of  their  violation  of  the  rules  of 
law  and  morality.  Those  who  violate  these  laws  must  suffer  the 
penalty. 

Decree  affirmed. 

'  Blake  v.  Morrell,  2t  Beav.  613  ;  Veazie  v,  Williams,  8  How,  134,  158. 
*  Scott  V.  Perrin,  4  Bibb  360  ;   Kerr  337. 
^  Supra. 
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THACKRAH  v.  HAAS.  V  '"^ 

In  the  Supreme  Court  of  the  United  States,  December  20,    ^  1     a 

1886.  I^o^  Mft' 

[Reported  in  119  United  States  Reports  ^qq.'\  WU   V*^^*^ 

This  suit  was  brought  on  December  16,  1880,  by  Thackrah  against  •'*^  . 

Haas,  Godbe,  the  London   Bank  of  Utah  (Limited),  and  the  Royal  A-c^  W^ 
Mining  Company  of  Utah.  cx-Ajui) 

The  comjDlaint  alleged  that  on   September   17,  1880,  the   plaintiff   /pU^  ^^.A^ 
was  owner  of  certain   interests,  property,  and  rights  in  the   mining    ..  '^/r-^c-^  ^ 
company,  equal  to  80,000  shares  of  its  capital  stock,  and  then  of  the  <~>t'^ 

value  of  $80,000  (as  to  75,000  shares  in  his  own  right,  and  as  to  the      '^  ^H 

remaining  5,000  as  trustee),  and  for   the  same  was  entitled  to  have  'iTtA/^xM. 
8o,oco  shares  issued  to  him  whenever  the  stock  should   be  issuable  ; -jUaM   f^'j^' 
that  on  that  day,  and  for  two  months  before  and  a  month  afterward,  y^^^^  vUy 
the  plaintiff  was  continuously  in  a  state  of  intoxication  to  such  a  de- 
gree^SsToTTave  his  mental  faculties  thereby  so  impaired  as  to  render  ^ 

hirn  not  in  his  right  mind,  and  wholly  incapacitated  to  transact  any  <i^tJ-^>^^ 
business  or  enter  into  any  contract ;  that  all   the  defendants,  at  the  S  /"^^    '^"^ 
ume  of  the  transfer  hereinafter  mentidned,   knew  that  the  plaintiff  (^/^^  0  ^  '^ 
was,  and  for  two  months  had  been  in  that   condition  ;  that  while  he  ^^ 

was  in  that  condition  the  bank  through  its  officers  pursued,  harassed,  7 

and  goaded  him  as  to  a  debt  of  his  to  the  bank,  in  order  to  extort  O***'  Q 
from  him  a  transfer  to  Haas  of  his  interest   in   the  mining  company,  ImT'VWvv  H 
and  the  plaintiff  was  greatly  worried  by  other  creditors  to  whom  he     A,^*#S  <k-*o 
owed  small   amounts,  and  was  greatly  excited  and  annoyed  by  this   ]ki x  C  ^^^ 
conduct   of  the  bank  and  other  creditors,  as  the  defendants  knew;    ^     ^v     T 
that  while  in    this  condition  the  plaintiff  was,  as  he  believes,  encour-     •,.     jj 
aged   in   his  drunkenness  and  furnished  with  intoxicating  drinks  by         '  \/' 
tKe'^gents  of   Haas,  with  the  knowledge  of  the  bank;  that  on  Sep-     HJU^J'^*' 
tember  17,  iSSo,  Haas  and  the  bank,  well  knowing  the  plaintiff's  con-     '• '""^^j ^«%-\ t^ 
diiion  and  his  incapacity  for  business,  fraudulently  imposed  upon  and  1' 

extorted  from  him,  for  the  grossly  inadequate  sum  of  $1,200,  a  trans- 
fer'or  assignment   in  writing   to  Haas  of  the  whole  of  the  plaintiff's      '-"i^W^  '^ 
interest  aforesaid  in  the  mining  company  ;  that  Godbe  and  the  bank  rV'vvv*''^,^,.?^ 
were  the  real  parties  in  interest  for  whom  the  transfer  was  procured, 
and  that  they  now  held  the  shares,  or  Haas  held  the  same  for  them  ;  (Ua-vIV.  ^^v<4-f 
that  of  this  sum  of  $1,200  the  sum  of  $750  was  retained  by  the  bank  vo-<,,Jj5L<,  K- 
and  applied  to  the  payment  of  the  plaintiffs  debt  to  it,  and  the  re-  |^  ^ c^tm>4%^ 
maining  $450  was  applied  by  his  wife  in  paying  hie  small  debts  ;  that       ^.  v     » .^^  > 
the  plaintifi,  on  recovering  from  his  intoxication,  gave  notice  to  all  _A      LiVii 
tFe  defendants  of  his  intention  to  bring  this  suit  as  soon  as  he  ^^°"^4  T]j|^j-i^ 


//.  > 


(r^^^U*^   c-^^tv**    Lx4>-^  ^^ h^iA  L^SiJ^Oj    C/V-c^   <Ci.AvU>   wv»  U    ^ I 

^      .ft      61)8  TIIACKItAII    r.    HAAS.  [CHAP.  11. 

/j-y-T^i- *•  V V  be  able  to  repay  to  Haas  the  sum  of  $1,200;  but   tliat  the  ])laintifif, 

Ob-f-^t^^yy^  {J         although  he  had  used  every  effort  to  obtain  money  for  that  purpose, 
'      .    ,    ,  had  been  unable  to  obtain  it,  and  had   not  now  the  pecuniary  abiH_ty 

^•^  *^V-'*^^     ,         tr>  rfnnv   fh;it  "^iim  •    fh:it  the  nnlv  nvnilnl>lf»  inpnnQ    \t\  wliirli     lif  rniiM 


to  repay  that  sum  ;  that  the  only  available  means  to  which  he  could 
}^  JC(,  ,"7*/  \o(:)Y  for  raising  it  were  the  interests  and  share?  aforesaid  in  the  min- 
^c^j^U  ^/ •>  ing  company,  fraudulently  forced  from  him  by  the  pretended  trans- 
it ^-2%  iJL  fer  ;  and  that  if  the  plaintiff  were  now  able  to  repay  the  $1,200  to 
^  y  Haas,  he  could  not  do  so,  because  Haas  had  left  the  Territory  to  re- 

^-Avt  »l(/,    si^je  elsewhere. 

|/«^-^    i'^'        The  complaint  concluded  by  praying  judgment  that  the  transfer  to 

Mjijt\i  i\t  LlJ  Haas  be  declared  void,  and  be  cancelled  ;  that  the  80,000  shares  of 

hr  f\rAA^^  stock  and  s_aid_ interests  therein   be  adjudged  to  be  the  plaintiff's 

'      i/    /         '    property;  that   so   much  thereof  be   sold   by  order  of  the  court  as 

^-'^T'  lp'%'^^    should  be  sufficient  to  yield  $:,ooo  and  interest  from  the  date  of  the 

Ltj     ^/yV^ 'transfer,  and  that  sum  be  paid  to  Haas  ;  that  the  mining  company  be 

.^.  ^^    ,      ,     directed  to  issue  the  rest  of  those  shares  and  interests  to  the  plaintiff, 

and  be  restrained  from  issuing  them  to  any  other  person  ;   and  that 

the  other  defendants  restore  to  the   plaintiff  any  certificates  thereof 

■7   t) »    n  ■         in  their  hands,  and  be   restrained  from   receiving  any  more,  and  ac- 

' ruJtJ  count  to  him  for  any  part  that  they  had  disposed  of. 

'^'^1     ,   *  "^        The  defendants  severally  demurred  to  the  complaint  as  stating  no 
^  f>fLt^  cause  of  action  ;  the  demurrers  were  sustained   and   the   complaint 

■■>^    Ce^i^^       dismissed  by  the  courts  of  the  territory,  and  the  plaintiff  appealed  to 

ICp,  t_^^^  this  court. 

^^^^^tu^^t.      ^''-  F"  D-  Hoge  for  appellant. 
""^  y         2-     ^^  appearance  for  appellees. 

p  v^S7^t<*>^'wn,  Mr.  Justice  Gray,  after  stating  the  case  as  above  reported^  deliv- 
„,,«—  ered  the  opinion  of  the  court. 

No  opinion  of  the  court  below  and  no  brief  or  argument  for  the 
appellee  having  been  submitted  to  us,  it  is  not  easy  to  conjecture  the 
ground  upon  which  the  demurrers  were  sustained. 

By  the  statutes  of  Utah  there  is,  for  the  enforcement  or  protection 
of  private  rights,  and  the  redress  or  prevention  of  private  wrongs, 
but  one  form  of  action,  commenced  by  complaint,  to  which  the  de- 
fendant may  demur  or  answer.  If  there  be  no  answer,  the  relief  can- 
not exceed  that  demanded  in  the  complaint ;  in  any  other  case,  the 
court  may  grant  any  relief  consistent  with  the  case  made  by  the  com- 
plaint and  embraced  within  the  issue.' 

The  complaint  in  the  present  case  is  in  the  nature  of  a  bill  in 
equity  against  a  mining  corporation,  a  bank,  and  two  individuals,  al- 
leging that  while  the  plaintiff  was  in  such  a  state  of  intoxication  as 
not  to  be  in  his  right  mind  or  capable  of  transacting  any  business  or 
'  Compiled  Laws  of  Utah  of  1876,  §§  1226,  1247,  1263,  1374. 
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entering  into  any  contract,  the  defendants,  knowing  his  condition, 
fraudulently  extorted  from  him  for  the  sum  of  $1,200  a  transfer  to 
one  of  those  persons,  for  the  benefit  of  the  other  and  of  the  bank,  of 
his  interests,  worth  $80,000,  in  shares  to  that  amount  in  the  mining 
corporation,  and  praying  for  a  cancellation  of  the  transfer,  for  a  sale 
of  enough  of  the  interests  transferred  to  repay  the  $1,200,  for  the 
issue  of  the  rest  by  the  mining  company  to  the  plaintiff,  for  the  res- 
toration to  him  by  the  other  defendants  of  any  certificates  in  their 
hands,  and  for  an  account  and  an  injunction.  It  cannot  be  doubted 
that  this  was  such  a  case  of  fraud  as  entitled  him  to  relief  in  equity.' 

The  complaint  further  alleges,  and  the  demurrer  admits,  that  t!ie 
greater  part  of  this  sum  of  $1,200  was  retained  by  the  bank  and  ap- 
plied to  the  payment  of  a  debt  previously  due  to  it  from  the  plaintiff, 
and  (it  would  seem  before  he  recovered  from  his  intoxication)  the 
rest  of  that  sum  was  applied  by  his  wife  to  the  payment  of  his  small 
debts,  and  he  had  no  means  available  to  raise  money  to  repay  the 
$1,200  except  the  interests  in  the  mining  company,  which  he  had 
been  induced  by  the  defendants'  fraud  to  make  a  transfer  of  The 
plaintiff,  without  any  fault  of  his,  being  unable  to  repay  the  consider- 
ation of  the  fraudulent  transfer,  equity  will  not  require  him  to  do  so 
as  a  condition  precedent  to  granting  him  relief,  but  will  make  due 
provision,  in  the  final  decree,  for  the  repayment  of  that  sum  out  of 
the  property  recovered.' 

Judgment  reversed,  and  case  remanded  for  further  proceedings  in 
conformity  with  this  opinion. 


R.  W.  BROWN  V.  E.  L.  NORMAN. 

In  the  Supreme  Court  of  Mississippi,  April  Term,  1888 

\^Reportcd  in  65  Mississippi  Reports  369.] 

Appeal  from  the  Chancery  Court  of  Lawrence  County. 

Hon.  T.  B.  Graham,  Chancellor. 

The  case  is  stated  in  the  opinion  of  the  court. 

J^.  H.  Thompson  for  the  appellant. 

A.  H.  Longino  for  the  appellee. 

Cooper,  C.J.,  delivered  the  opinion  of  the  court. 

The  appe].leg_e,xhJLbJled  his_bill.in  the  Chancery  Court  of  Lawrence 

'2  Pomeroy's  Eq.  Jur.  §§  914,  949. 

*  Reynolds  7'.  Wallar,  i  Wash.  Va.  164;  Allerton  -■.  Allerton,  50  N.  Y.  670; 
s.  c,  more  fully  stated  in  Harris  v.  Equitable  Assurance  Society,  64  N.  Y.  196, 
200. 
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^V-^f  County  to  cancel  a  conveyance  of  certain  lands  and  personalty  made 

f\Jk^)rO  ^y  '^"^  ^"  October,  1885,  to  the  appellant,  on  the  ground  that  it  was 

r       jf'  procured  by  fraud  and  deceit.     The  defendant  demurred  to  the  bill, 

YLj  U  and,  his  demurrer  being  overruled,  he  appealed. 

iJL  ^"i*"**^*'  '    It  appears  by  the  bill  that  prior  to  October,  1885,  the  appellant 

\  ^l\  ^i^^  was  a  member  of  the  firm  of  Mangum,  Brown  &  Butler,  donig^  busi; 

llw  »  ness~in  the  town  of  Wesson,  in  Copiah  County.     At  that  time  the 

J  jjX  said  firm  was  insolvent,  owing  debts  to  tlie  amount  of  §12,000,  and 

^^^       .  having  assets  only  to  the  value  of  $5,000.     A  day  or  two  before  the 

f^Ai^y'  '  bargain    between  the  appellee  and  appellant,  Brown  and  Mangum 

•I^ln.yf-*-^  S  went   from  the   town   of  Wesson  to  the  residence  of  appellee,  which 

n      A  was  some  ten  miles  in  the  country, "and  proposed  to  him  to  purchase 

'  .     *  Brown's  interest  in  said  firm,  representing  to  him  that  the  firm  was  in 

rw"-^    ^^^  a  solvent  and  prosperous  condition,  and  that   its  total   liabilities  did 

0  (A  ♦    W  not  exceed  $4,000,  while  its  assets  were  not  less  than  $16,000,  and 

J       tJ  exhibited  to  him  false  and  fraudulent  statements  which  they  had  pre- 

j  pared  for  the  purpose  of  deceiving  him  as  to  the  condition  of  the 

/wT^lf^^  firm.     The  appellee  was  a  farmer,  having  no  knowledge  of  mercan- 

»<A  .  Vw^  tile  affairs,  and,  believing  Brown  and   Mangum   to  be   honest  an^d 

\j  LcXbZ^'^  truthful  men  (he   having  known  them  for  many  years),  relied  upon 

f^         J  the  representations  and  bargained  for  Brown's  interest  in  the  firm, 

ks^  /  ^'*^  giving  him  in  exchange  therefor  his  farm  and   the  personal  property 

f\^,j^^  ^  "  thereon  (at  the  valuation  of  $3,100)  and  paying  in  cash  $500,  and  made 

,     -  f*^ ^  a  deed  conveying  the  property  to  Brown. 

ir:  In  addition  to  the  price  paid  by  appellee,  he  assumed  liability  for 

^oAf'^'^'^^  the  existing  debts  of  the  firm.     After  this   contract  had  been  made, 

M>.«t  J'  the  name  of  the  firm  was  changed  to  Mangum,  Butler  &  Co.,  the  ap- 

'  i%^  I^ellee  being  the  Co.     The  new  business  was  carried  on  until  March, 

"^    ^xi*  i886,  at  which  time  Mangum,  at  the  instance  of  the  creditors  of  Man- 

k    tS^^h^^^*^  gum,  Brown  &  Butler,  exhibited  his  bill  in   the  Chancery  Court  of 

'\     d  Copiah  County  for  the  dissolution  of  the  firm  and   administration  of 

^  its  assets  on  the  ground   of   the  insolvency  of  said  firm  of  Mangum, 

^«/fN^^^V«  Brown  &  Butler.    On  his  petition  a  receiver  was  appointed,  who  took 

^     tiO  f  possession  of  the  entire  assets  and  applied  them,  under  the  direction 

'^         ^  of  the  court,  to  the  payqaent  of  the  debts  of  the  said  firm,  there  being 

^jt-^Cv^A^  r  an   insufficient  amount  to   pay  the   debts   in   full.     The  bill  charges 

n^^^^^^^y^  that  the  appellee  did  not  discover  the  insolvency  of  the  firm  of  Maiv- 

"^  gum.  Brown  &  Butler  until  "  shortly  before  "  Mangum  instituted  his 

''"^  6^"\L.  proceedings  for  dissolution   and   administration.     The    bill  in   this 

j  ^h/T^  cause  was  exhibited  in  August,  1886,  more  than  five  months  after  the 

("■■^  bt*H^  appointment   of  the  receiver  in  the  proceedings  instituted  by  Man- 

,  %A^  g^m. 

.  The  complainant  stated  in  his  bill  that  by  reason  of  the  proceed- 

i',  ■  '     — ~ 


^, 
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ings  by  Man^um,  and  the  administration  of  the  firm  assets  by  the 
Chancery  Court,  he  could  not  offer  to  restore  the  defendant  to  llie 
]X)silion  he  had  occupied  before  the  contract  was  made,  but  that  in 
fa(  t  tlie  property  had  been  applied  as  the  rights  of  the  other  partners 
required,  and  as  was  contemplated  by  the  contract  between  the  com- 
plainant and  defendant. 

The  grounds  of  demurrer  are  : 

1.  That  since  the  status  quo  cannot  be  restored,  a  rescission  cannot 
be  decreed,  but  that  complainant  must  resort  to  an  action  at  law  for 
tlie  deceit  practiced  upon  him. 

2.  The  complainant  having  failed  to  rescind  presently  upon  the 
discovery  of  the  fraud  ratified  and  affirmed  the  contract.' 

3.  That  complaiiiant  having  failed  to  promptly  notify  the  defend- 
ant of  the  proceedings  by  Mangum,  and  by  permitting  the  property 
to  be  administered  in  a  suit  to  which  he  was  a  party,  afifirmed  the 
contract. 

4.  That  complainant,  having  access  to  the  books  of  the  firm,  and 
the  opportunity  of  discovering  the  fraud,  was  guilty  of  negligence 
and  laches  in  not  having  pursued  his  inquiries  within  a  short  time 
aTter  the  sale,  and  must  be  treated  as  having  known  of  the  fraud  at 
the  time  when  by  diligence  he  might  have  discovered  it,  and  that  by 
remaining  in  possession  after  that  time  he  affirmed  the  contract. 

It  will  be  noticed  that  the  objections  to  the  relief  asked  resolve 
themselves  two  into  classes :  i.  That  there  can  be  no  rescission  because 
the  status  quo  cannot  be  restored  ;  and  2.  That  the  conduct  of  the 
complainant,  after  he  knew  or  should  have  known  of  the  fraud,  is  in 
law  a  ratification  of  the  contract.      "^^ 

In  decisions  in  actions  at  law  arising  from  attempted  rescissions  of 
contracts  for  the  sale  or  exchange  of  personal  property,  th^]an_gu_age 
of  the  courts  is  almost  uniform  in  declaring  that  the  defrauded  party,  1  »     v  ^ 

nTor'd'cr  to  maintain  his  suit,  must  have  restored  or  tendered  to  re-  ^Km*" '^'^^'*'^ 
store  whatever  was  received  by  him  under  the  contract,  because  pfl  V\-^  V-^JL*- 
the  principle  that  the  contract  must  be  rescinded  in  toto  if  at  all,  the  0^^^^««M 
plaintiff  not  being  permitted  to  retain  a  benefit  under  an  indivisiblel  ^  '«f^x#Xv 
contract  which  he  repudiates.  But  even  in  actions  at  law  there  are!  j^rjBjLr* 
exceptions  to  the  rule.  If  the  thing  received  by  the  defrauded  party 
be~of  no  value,'  or  if  by  reason  of  the  act  of  the  fraudulent  party  a 
return  be  rendered  impossible,^  a  return  or  tender  is  unnecessary. 

'  So  much  of  the  case  as  relates  to  this  question  should  be  considered  in  con-  y^    ^J    \J< 

nection  with  the  cases  infra,  page  724,  discussing  the  question  of  ratification. —  ^  0         ^ 

Ed.  OC^'^-^'i^  1 

2Fitz  V.  Bynum,  55  Cal.  459-  ^  6^    ^  ^ 

^Masson  v.  Bovet,  i  Denio.  6g,  43  Am.  Dec.  and  notes;   Hammond  v.   Pen-  ^       ..       j] 

nock,  61  N.  Y.  145.  ftO**^  ,  H 
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■J     I     So,  also,  where^by  natural  causes  or  reasonable  use  the  value  of  the 


y  • 


property   is   diminished,   and   perhaps  where   it    is    necessarily    (je-  . 

stroyed  in  discovering  the  frflud,  the  fraudulent  part^  must  receive  it      ^/^ 
in  its  deprecTated~condition.'  '^^^ 

And,  if  the  bona  ftdc  buyer  has  expended  work^  money,  or  material  U''^'^*-*' 
in  the  improvement  of  the  properlj^  before  discovering  the  fraud^he  t^r?^ 
may  restore  the  property  and  recover  for  the  work  and  labor,  money  k^  (r 
or  material  put  upon  it.'  H<»^ 

In  the  two  latter  classes  of  cases  there  is  arcstitution  of  the  thing  ^i-v>w — 
itself  to  the  fraudulent  seller,  but  \\\z  status  quo '\%  not   restore^;  forpi-jfVV- 
in  the   one  case  he  receives   the  property  back  less  valuable  than  it  |^o<  b' 
was,  and  in  the  other,  he  takes  it  improved  in  value  ;  but  possibly  im- 
proved in  a  manner  or  to  an  extent  he  would  not   have  desired,  but 
he  is  nevertheless  chargeable  with  the  value  of  the  improvement. 

In  many  of  the  cases  for  rescission  in  equity,  language  is  used 
from  which  it  might  be  inferred  that  precisely  the  same  principles 
govern  in  suits  in  equity  that  are  applied  to  determine  the  right  of 
the  party  to  sue  at  law.  In  actions,  whether  at  law  or  equity,  usu- 
ally both  of  the  questions  presented  by  this  record  are  involved,  viz., 
whether  there  had  been  a  restoration  of  the  status  quo,  and  whether 
there  has  been  ratification  by  the  plaintiff  after  knowledge  of  the 
fraud.  It  is  evident  that  ratification  goes  to  the  very  root  of  the 
controversy,  and  if  that  be  shown,  whether  in  a  court  of  law  or  of 
equity,  the  plaintiff  must  fail.  It  is  therefore  true  that  in  investigat- 
ing and  determining  that  question,  the  rule  should  be  the  same  in 
equity  as  in  law.  But  there  is  this  marked  distinction  between^suits 
'at  law  for  the  recovery  of  the. consideration  paid,  after  rescissjon__b^ 
plaintiff,  and  bills  in  equity  for  rescission.  The  plaintiff  at  law  mu.st 
have  the  legal  title  to  the  thing  sued  for,  if  it  be  a  chattel  or  a  le^al 
right  to  the  sum  demanded,  at  the  time  of  the  institution  of  his  suit. 
If  he  has  parted  with  his  property  by  reason  of  the  fraud  of  the 
buyer,  or  if,  being  buyer,  he  had  parted  with  his  money  by  reason_of 
the  fraud  of  the  seller,  the  legal  title  or  right  has  passed  out  of  him 
aiid  into  the  other  party.  The  contract  is  not  void,  but  voidable 
only,  and  it  must  be  avoided  to  reinvest  him  with  his  legal  title  or 
right  to  sue.  Since  the  law  permits  him  to  reacquire  this  legal  right, 
by  his  own  act,  it  puts  upon  him  the  necessity  of  restitution  of  the 
thing  received  by  him  as  a  condition  of  the  exercise  of  the  right  to 
avoid  the  contract.     From  necessity,  the  law  knows   nothing  of  com- 


^.cA.A^'r'  ipensation,  but  requires  restoration  of  the  thing  received,  for  to  per- 

A^L^ItJ!^**"''^''    "^     '  Baker  v.  Lever,  67  N.  Y.  304;  Galling  z'.  Newell,  9  Ind.  (Tanner)  574. 
^1        \J»      ^iFarris  v.  Ware,  60  Me.  482. 
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init  the  plaintiff  to  determine  what  would  be  just  compensation  would 
bo  to  make  him  judge  in  his  own  case. 

But  in  equity  the  complainant  does  not  necessarily  rescind  and 
sue  ;  he  may  sue  for  rescission.  He  is  required  _to  restore  the  con- 
sideration, not  however  as  a  condition  of  acquiring  the  right  to  sue, 
but  because  or  the  equitable  maxim  that  he  who  seeks  equity  must 
3o  equitj^.  Mr.  Pomeroy  thus  states  the  rule  :  "In  administering 
these  remedies,  pecuniary  as  well  as  equitable,  the  fundamental 
theory  upon  which  equity  acts  is  that  of  restoration,  of  restoring  to 
the  defrauded  party  primarily,  and  the  fraudulent  party  as  a  neces- 
sary incident  to  the  positions  they  occupied  before  the  fraud  was 
committed,  assuming  that  the  transaction  ought  not  to  have  taken 
place,  the  court  proceeds  as  though  it  had  not  taken  place,  and  re- 
turns the  parties  to  that  situation.  Even  in  such  cases  the  court  ap- 
plies the  maxim,  he  who  seeks  equity  roust  do  equity,  and  will  thus 
secure  to  the  wrong-doer,  in  awarding  its  relief,  whatever  is  justly 
and  equitably  his  due."  ' 

In  Neblett  v.  McFarland  ^  it  is  said  :  "  The  court  proceeds  on  the 
principle  that,  as  the  transaction  ought  never  to  have  taken  place, 
the  parties  are  to  be  placed  as  far  as  possible  in  the  situation  in  which 
they  would  have  stood  if  there  had  never  been  any  such  transac- 
tion." 

Other  writers  upon  equity  jurisprudence  deduce  the  right  of  the 
defendant  to  have  restoration  of  his  property  from  the  maxim  of 
equity  that  imposes  doing  equity  upon  the  complainant  as  a  condi- 
tion upon  which  he  secures  relief.' 

Where  the  complainant  has  a  plain  and  adequate  remedy  at  law, 
and  the  condition  of  the  parties  has  been  so  radically  changed  that  it 
is  difficult  to  put  the  defendant  into  as  good  position  as  before  the 
sale,  and  the  complainant  has  had  substantially  the  benefits  con- 
tracted for,  the  misrepresentation  being  as  to  a  part  only  of  the  sub- 
ject-matter, for  which  recovery  of  damages  would  be  full  relief, 
many  cases  may  be  found  in  which  the  court  of  equity  has  declined 
to  interfere.  But  an  examination  of  the  cases  discloses  the  fact  that 
the  most  vigorous  announcement  of  the  rule,  requiring  the  restora- 
tion of  the  status  quo,  is  to  be  found  in  dicta,  or  in  cases  in  which 
there  has  been  ratification  after  discovery  of  the  fraud. 

In  Pintard  v.  Martin^  and  Johnson  v.  Jones,^  relief  was  denied 
upon  the  ground  that  the  complainants  had  ratified  after  knowledge 
of  the  fraud.     What  was   said   upon   the   other  branch  of  the  case 

'2  Pom.  Eq.  §  910.  ''92  U.  S. 

^Adams'  Equity,  iqt;  Story's  Eq.  Jur.,  §693. 

4i  S.  &  M.  Ch.   126.  *  13  S.  &  M.  580. 
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seems  to  have  been  uncalled  for,  and  to  have  been  only  incidentally 
remarked.  The  annotator  of  Adams'  Equity  cites,  in  addition  to 
these  cases,  the  following  other  decisions  :  Garland  v.  Bowling,' 
Coppedge  v-  Threadgill,"  Skinner  ?;.  White,'  Clay  7'.  Turner.* 

(It  is  curious  to  note  how  far  they  fall  below  supporting  the  propo- 
sition they  are  cited  to  sustain  ) 

In  Garland  v.  Bowling,  the  court  held,  first,  that  the  evidence 
failed  to  support  the  allegation  of  fraud,  and,  therefore,  the  complain- 
ant could  not  recover  ;  but  it  also  appeared  that  the  complainant  did 
not  seek  to  rescind  the  contract.  What  he  attempted  to  do  was  to 
enjoin  a  judgment  at  law  recovered  for  the  price  of  the  property  sold 
(slaves),  and  to  retain  the  slaves.  Coppedge  v.  Threadgill  was  a  case 
in  which  a  sale  of  land  was  set  aside  ;  but  the  court  had  neglected 
to  require  the  complainant,  a  married  woman,  to  restore  the  cash  she 
had  received.  The  Supreme  Court  held  that  her  coverture  did  not 
relieve  her  of  the  obligation  to  refund,  and  reversed  the  cause,  that  a 
decree  might  be  entered  to  that  effect.  Skinner  v.  White 'was  a  case 
in  which  there  had  been  a  rescission  by  the  act  of  both  parties,  and 
the  only  question  was  as  to  the  extent  of  the  liability  of  one  of  the 
parties  to  the  contract.  In  Clay  7\  Turner*  the  court  refused  either 
to  specifically  enforce  a  contract  at  the  suit  of  one  of  the  parties,  or 
to  rescind  it  at  the  suit  of  the  other.  On  the  subject  of  rescission  the 
court  said  that  the  matter  complained  of  was  not  material  under  the 
terms  of  the  contract  ;  and,  besides,  that  the  complainant  had  specu- 
lated upon  the  chances  of  getting  a  paying  bargain  through  a  series 
of  years,  and  sought  relief,  not  because  of  the  want  of  capacity  in 
the  other  party  to  convey,  but  because  he  found,  after  a  long  time,  it 
would  be  better  to  rescind.  A  review  of  these  cases  illustrates  how 
unreliable  the  work  of  the  average  annotator  is  often  found  to  be. 

Let  us  now  refer  to  cases  in  which  the  specific  question  has  been 
raised  and  passed  on  by  courts  of  equity. 

In  Barker  v.  Walters '  and  Jervis  v.  Berridge,^  df'T^"""firS  ^ad  been 
interposed  to  bills  seeking  rescission,  on  the  ground  that  no  offer  was 
made  to  restore  the  status  quo.  It  was  lielH  that  i^  was  unnecessary  Jo 
do  so,  since  the  court,  on  final  hearing,  would  require  the  complainaiit 
to  do  equity.  In  the  latter  case,  Lord  Selborne  said  :  "  L^pon  princi- 
ple there  appears  to  be  no  good  reason  why  a  plaintiff  in  equity, 
suing  upon  equitable  grounds,  should  be  required,  on  the  face  of  his 
bill,  to  submit  to   those   terms  which   the   court  at  the  hearing  may 

'  Hemg.  710.  *3  Sneed  517. 

*I7  John  357.  ■•  3  Bibb. 

'•17  Johns.  ^3  Bibb. 

'  8  Beav.  92.  '  L.  R.,  8  Ch.  Appeal  Cases. 
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think  it  right  to  impose  as  the  price  of  any  relief  to  which  he  may  be 
entitled." 

In  Savery  v.  King,'  the  party  seeking  rescission  had  disposed  of  the 
part  of  the  property  received  by  him  (a  policy  of  insurance),  and 
on  this  branch  of  the  case  Lord  Cranorth  said  :  "  The  one  remain- 
ing question  is  as  to  the  terms  on  which  relief  ought  to  be  given. 
With  respect  to  the  mortgage  it  is  plain  that  Richard  must,  as  far  as 
possible,  put  Savery  in  the  condition  in  which  he  must  have  been  if 
no  such  mortgage  had  been  made,  and  if  his  security  had  rested 
solely  on  the  life  of  his  father,  and  the  several  policies  of  insurance. 
One  of  the  eleven  policies  of  insurance  was  sold  by  Richard  in  Janu- 
ary, 1846  ;  it  is  impossible,  therefore,  as  to  that  policy  to  restore  Mr. 
Savary  exactly  to  the  position  in  which  he  stood  in  1835;  ^^^  ^^^ 
cannot  be  heard  to  complain  of  this,  for  by  the  arrangement  he  had 
made  or  concurred  in,  he  had  led  Richard  to  suppose  that  all  the 
policies  had  become  his  own,  and  that  he  might  deal  with  them  as  he 
thought  fit ;  indeed  he  himself  suggested  a  sale  of  one  or  more  of 
them  as  a  step  which  it  might  be  advisable  for  Richard  to  take.  All, 
therefore,  which  can  be  done,  as  to  the  policy  which  was  sold,  is  to 
charge  Richard  in  account  with  Mr.  Savery  with  the  sum  which  it 
produced,  together  with  interest  from  the  time  when  it  was  sold." 

In  Warner  v.  Daniels,"  the  court  directed  in  decreeing  a  rescission 
that  the  complainant  should  redeliver  to  the  defendant  the  property 
received  (certain  shares  in  an  incorporated  company),  but  that  if  it 
should  appear  that  he  had  disposed  of  any  of  the  shares  then  that  he 
should  restore  the  value  thereof  with  interest. 

In   Myrick  v.  Jacks,'  the  court   said  :     *'  It   is  no  objection  that 
complainant  cannot  put  Jacks  entirely  in  sfa^u  quo  on  rescission.    The- 
change  in  condition  of  the  property  was  brought  about  by  persua- 
sion to  accomplish  a  transaction  in  which  Jacks  was  a  party,  and  be- 
fore the  fraud  was  discovered,  and  by  the  action  of  complainant  in  a 
matter  she  did  not  understand.     Wheji  courts  cannot  place  parties M  )Vl^*-</1 
wholly  in  statu  quo,  they  are  not  thereby  precluded  from  granting  re- 1 1  4;,^yJ..^„„^X 
iTef  agamsTfraud."    They  may  proceed  to  do  so  as  nearly  as  possible,  I*  ^^   c)-C- 
and  make  compensation."*  ^  _^^  ^ 

'    In  Ogden  v.  Thorton,"  the  court  finding  itself  unable  to  rescind  the      \^^^Ji^ 
contract  because  the  fraud  occurred  after  the  conveyance,  remanded      pv^fV^ 
the  cause  in  order  that  the  bill  might  be  amended,  so  as  to  enforce  a      ^%-^  ""^Ib'i 
lien  upon  the  property  for  the   price  at  which  it  had  been  valued; 

'  5  House  of  Lords  627.  2  Woodb.  &  M.  ^  33  Ark.  425. 

<See,  also,  Catling  v.  Newell,  9  Ind.  574;  Crosland  v.  Hall,  33  N.  J.  Eq.  iir. 
*30N.J.Eq.573.         ^     hM-i^r^     ^U^     C^J-«^  ^k^O-^UW 
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the  defendant  by  his  fraud  having  prevented    the  complainant  from 
receiving  what  he  contracted  she  should  have. 

Upon  principle  and  authority  we  think  it  immaterial  that  \\\e  status 
quo  cannot  be  literally  restored.  The  defendant  by  the  grossest 
fraud  seduced  complainant  to  exchange  his  farm  for  mere  moon- 
shine. What  he  professed  to  give  was  in  fact  of  no  value  to  himself 
or  to  any  one  else  ;  he  simply  placed  complainant  in  a  position  to  be 
rendered  insolvent  ;  for  by  his  purchase  he  secured  nothing,  except 
what  should  remain  of  the  partnership  assets  after  payment  of  debts, 
and  the  firm  being  hopelessly  insolvent  this  right  was  of  no  value.  It 
may  also  be  noted  that  from  the  very  moment  of  the  execution  of  the 
contract  it  was  impossible  lor  the  defendant  to  be  placed  in  statu  quOy 
either  by  the  act  of  complainant  or  by  both  his  act  and  the  con- 
sent of  the  defendant.  The  defendant  had  been  a  member  of  a  part- 
nership, and  his  act  in  selling  his  interest  therein  was  a  dissolution  of 
the  firm  ;  he  could  not  again  become  a  member  without  the  assent  of 
Mangum  and  Butler,  over  whom  neither  the  defendant  nor  complain- 
ant had  control.  Byjiis  own  act  therefrom  a  restoration  of  the  statu 
quo  was  made  impossible. 
'^  Nor  do  we  think  the  record  discloses  ratification  by  inaction. 

The  complainant  owed  the  defendant  no  duty  to  in\'estigate  the 
condition  of  the  firm  ;  he  had  the  right  to  rely  upon  the  truth  of  the 
representations  made  by  the  defendant,  and  all  that  was  required 
was  that  he  should  act  when  he  discovered  the  fraud  of  which,  lie  was 
the  victim. 

In  Rawlins  v.  Wickham,'  the  complainant  had  been  inveigled  into 
(.•^(T****^    3.n  insolvent  compartnership  by  false  representations  of    its  condi- 


tion,  and  acted  as  a  partner  for  five  years,  and   then  having  discov- 
ered the  fraud,  exhibited   his  bill  for  rescission  and   for  an  account, 
and   his   right  to  rescind   was    upheld.     See,  also,  Smith  v.  Smith,* 
which  was  an  action   at   law,  successfully  defended  by  the  party  de- 
frauded, founded  on   facts  strikingly  similar   to  those  involved  here. 
Ajjg^j^  <;.r  jlt  is  held  both  at  law  and  in  equity  that   delay  alone,  before  the  dis- 
LttV\>-  hr«^    f|*^2JiSII  °^  '^^"'^  fraud,  will  not  bar  the  right  to  rescind.' 
fi  fsj^^p^"        "^^^  dissolution  of  the  new  firm   of  Mangum,  Butler  cSz:  Co.  by  the 
appointment  of  a  receiver  in  a  suit  to  which  the  def en dant_was  not _a 
party  does  not,  we  think,  preclude  complainant  of  his  right  to  rescind. 
It  was  not  at  his  instance  that  the  proceeding  was   instituted,  and  jat 
last  it  is  but  the  subjecting  of  defendant's  property  for   the  payment 
of  his,  own  debts. 

The  demurrer  was  properly  overruled  and  the  decree   is  affirmed. 


'  3  DeG.  &  Jones  304. 

'3oVt.  139. 

2  Notes  to  Bryant  v.  Isburgh,  74  Am.  Dec.  655. 
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L«/i  frctT 

MINER   R.  THOMAS    and    Others   v.    JOSHUA   G.  SEALS    )X\ A..-?Vh»-^ 

AND  Others.  Ja^c*.  ^ 

In  the  Supreme  Judicial  Court  of  Massachusetts,  May  22,    U'lJ'^vvi  •^ 

\^Reported  in  \<^a^  Massachusetts  Reports  S'^-\  /tV^S^^^^'W    ^ 

Bill  m_EQijnx_filcd  l)y  assi';iicos  of  an    insolvent  estate,  to  set  j^.jr^/«A  ^*^ 
asideasale,  made  by  one  Looser,  a  former  assignee  of  the   estate,  of    1^  IJ^ 

property  of  Edward  Henshaw,  one  of  the  insolvent  debtors.     Hear-    \    t^-"^^") 
ing  before  Knowltoiij^  J.,  who  found  ^hat ''.the  sale  was  rnade  at  a  /Aj^  iM," 
grossly  inadequate  price,' and"  that  Henshaw  negotiated  the  purchase  ^_p«    /VmaJ 
and  made  the  arrangements  for  the  purpose  of  preventing  his  credi-  ^^^^ 
tors  from  having  the  benefit  of  the  property,  and  of  securing  it   for  ^"^    C^vO^.  • 
the  benefit  of  himself  and  his  children  ;  that  one  of  the  purposes  of'^fwi^'i^ 
Loeser  was  fraudulently  to  assist  him  in   keeping  the  properly  from    ^y  rjj5>^v»-w- 
hjs_o;^editors^;  and  that  the  defendant  Beals  consented  to  become  the  ^   j\y)^-vt\>lH-( 
purchaser  in  part,  for  the  purpose  of  assisting  Henshaw  and   Loeser    1 
to  dispose  of  the  property  for  the  benefit  of  Henshaw  and  his  family,   W*-VV*-*K 
and  in  fraud  of  Henshaw's  creditors."     The  judge  reserved  the  case,    '^./Tt^  U/S  i 
upon  the  pleadings,  the  facts  found,  and  a  full  report  of  the  evidence    rj  . 
taken  by  a  commissioner,  for  the  consideration  of  the  full  court,  such    •>  ^  , 

decree  to  be  entered  as  law  and  justice  might  require.  The  facts  jt-W  (p  w^jT*"^ 
appear  in  the  opinion.  .       J()/14  %r,vj 

/.  A.  Maxwell  for  the  plaintiffs.  ^    '  ^^1  (a^T' 

F.  Paul  for  the  defendant  Beals.  (/HJVvaW  ^ 

Holmes,  J.     This  is  a  bill  by  assignees  in   insolvency,  brought  to  ^\\f^  '^Uj 
set   aside  a  sale   by  the  former  assignee,  Loeser,  to   the  defendant    .  ^  V  <  v 
Beals,  of  the  interest  of  Edward  Henshaw,  one   of  the  insolvents,  in  ^  '^^vl"  tA* 
the  real  and  personal   estate  of  his  wife,  who  died   intestate.     That      ^    (/--XJ^  '^ 
estate  consisted  of  Mrs.  Henshaw's  share  in  the  estate  of  her  father,   ,,  -.  "N  V\\ 

George  W.  Simmons.     The  facts  found   and   reported  by  the  judge  ^^  ^  — 

who  tried  the  case  disclose  a  sale  in  fraud  of  Henshaw's  creditors,  ^"V^  v»»A*^ 
but  we  are  asked  to  revise  the  findings  on  the  evidence,  which  also  is  ^  vf,j»jjC 
before  us.'  '       ^     . 

The  def en dantJBeals_seemjngly  does  not  much  object  to  the  sale  r  vvv»  ^^^'^ 
being  set  aside,  if  he  receives  back  tne  price  which  he  paid,  and  the       s,^  i*.    b*^ 
in  am  question  Is  whether  that  shall  be  made  a  condition  of  the  de-  ^^^ 
creeT'    The  sale  to  him  was  not  a  sale  by  the  insolvent  himself,  and  /\li«%w    ^^ 
therefore  is  not  within  the   Pub.  Sts.  c.  157,  §§  96,  98,  as  to  prefer-  \^^  ^tL.4f-f 
ences,  etc.     Even  such  a  sale  is  only  voidable — Freeland  v.  Free-  v      ^  Lkps/ 

'  So  much  of  the  opinion  as  relates  to  this  question  has  been  omitted. — Ed. 
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land,'  Morgan  v.  Abbott.'  Neither  was  it  void  because  the  schedule 
of  Henshaw's  property  did  not  disclose  the  property  in  question  at 
the  time  when  the  license  to  sell  was  granted  to  Loeser.  The  license 
was  formally  comj)lete  and  adequate.  If  it  was  induced  by  suppres- 
sion of  facts  on  the  part  of  Loeser,  that  would  go  only  to  the  motives 
for  decision,  not  to  the  form  of  the  judicial  act,  and  therefore  only 
would  make  the  decree  voidable,  not  void.''  Moreover,  it  seems  that 
the  requirements  of  the  Pub.  Sts.  c.  157,  §  50,  as  to  how  the  assignee 
shall  sell,  are  merely  directory.'* 

The  only  ground  on  which  the  sale  can  be  attacked  is,  that  although 
in  form  it  correctly  pursued  a  valid  license,  yet  in  fact  it  was  fraud- 
ulent as  against  creditors.  But  the  only  fraud  to  which  Beals  was 
even  constructively  a  party  was  the  giving  and  taking  of  an  inade- 
quate price.  He  had  no  notice  of  Loeser's  intent  to  misappropriate 
the  proceeds,  Loeser  was  the  proper  person  to  receive  them,  and 
when  they  came  to  his  hands  they  were  at  home  as  between  Beals 
and  the  creditors.  Such  a  transaction  is  not  within  the  letter  or  the 
spirit  of  the  Pub.  Sts.  c.  157,  §§  96,  98,  where  the  effect  and  intent  of 
the  transaction  is  to  keep  both  property  and  proceeds  from  being 
distributed  according  to  law.^  Therefore  the  case  stands  on  the 
ordinary  footing  of  a  voidable  sale,  and  the  avoidance  must  be  mutual 
if  it  is  to  be  ordered.  If  Beals  had  conveyed  the  property  to  a  Iw/ia 
fide  purchaser,  he  only  would  be  bound  to  make  good  the  excess  of 
value  over  the  sum  already  received  by  the  creditors,  with   interest.* 

As  they  require  him  to  restore  the  property,  they  must  restore  to 
him  the  price. 

We  also  are  of  opinion  that  Beals  should  be  allowed  interest  on  the 
money  paid  by  him.  The  plaintiffs  stand  in  the  position  of  having 
had  the  use  of  the  money  since  he  paid  it  over.  On  the  other  hand, 
Beals  has  had  no  use  of,  or  profit  from,  his  purchase,  and  whatever 
gain  may  have  accrued  upon  it  will  go  back  to  the  hands  of  the  plain- 
tiffs. By  way  of  further  precaution,  Beals  may  be  ordered  to  ac- 
count for  any  profits  which  he  may  have  received  up  to  this  date.'^ 
If  interest  is  allowed,  it  must  be  allowed  from  the  date  of  Beals's 
payment.* 

'  102  Mass.  475,  477.  5  148  Mass.  507,  508. 

^See  Fairbanks  v.  Snow,  145  Mass.  153,  154. 

•*  Tuite  V.  Stevens,  gS    Mass.  305,  307;   Crowley  v.  Hyde,  116  Mass.  589,  590. 

*  See  Tapley  v.  Forbes,  2  Allen  20,  25. 

*  Morse  v.  Hill,  [36  Mass.  60,  71. 

'  Eastman  v.  Simpson,  139  Mass.  348,  350;  Upshaw  v.  Debow,  7  Bush.  442, 
448  ;  see  2  Seton's  Decrees  (4th  ed.)  1353,  decree  in  Tate  v,  Williamson,  L. 
R.  2  Ch.  55. 

*  See  Richards  z'.  Todd,  127  Mass.  167,  173;  Warren  v.  Tyler,  81  111.  15,  19. 


SEC.  v.]  CARLTON   Tl.   IIULETT.  T09 

There  was  no  necessity  for  an  offer  to  return  the  consideration  be- 
fore the  bill  wai  brought.     A  bill  in   equity  is  not  like  an  action  at  "T 
la\v,'T)r6uglit  on  the  footing  of  a  rescission  previously  completed;  for  • 
instance,  io  replevy  a  horse  which  was  obtained  by  a  fraudulent  ex-/ 
cliajnge,  and  to  which  the  plaintiff  has  no  right  unless  he  has  restored 
what  he  hasxeceived.'     The  foundation   of  this  bill  is  that  the  re- 
scission is  not  complete,  and  it  asks  the  aid  of  this  court  to  make  it 
so.     It  is  objected   that  at  least  the  bill  ought  to  offer  restitution. 
We  are  aware  that  in  many  cases  an  offer  to  do  equity  has  been  heldl 
necessary.     But  in  the  case  at  bar  the   court  has  power  to  impose' 
equitable  conditions  upon  the  relief  granted  the  plaintiffs.     And  it 
is  hardly,  if  at  all,  conceivable,  that  this  decree  in   any  event  could  ^^      '  j 

be  for  the  relief  of  the  defendant  alone  against  the  plaintiffs,  as  in      |^  K««t^'^ 
the  case  of  an  account,  where,   nevertheless,  an  offer  is  no  longer    i         /%/    ifl 
necessary.^     The  plaintiffs,  by  seeking  to  set  aside  the  conveyance,    j    ^ 
have  elected  to  adopt  all  the  consequences  of  rescission.     Whether,    \  Cv->  ^^*^ 
in  view  of  these  considerations,  any  offer  is  necessary  in  the  bill,  we 
need  not   decide.     The  plaintiffs  c  ciuiinly   have  a  right   to  try  the^ 
question  whether  they  ought  to  pay  anything,  and  it  is  enough  for 
them  to  offer,  as  they  do,  to  repay  the  price  if  the  court  finds  it  to 
be  due.    -'■'~°"'*~-*~~*' 


au*-Vct^ 


We  see  no  sufficient  reason  for  varying  the  general  rule  that  the     ^_ 

costs  should  follow  the  event.  ^Jt  Slv^M^  •►  <tlUt  Co^fj^  «N\  7lV 

Decree  accordingly.  /  ^ 

"^  (/ 

ISABELLA  J.  CARLTON  v.  NEHEMIAH  HULETT.    ^^j^  i^^ 

In  the  Supreme  Court  of  Minnesota,  April  ii,  1892.     jjr^s^wwg  \jS^ 

^Reported  in  49  Minnesota  Reports  308.]  T^  '^  '  ^' 

Appeal  by  defendant,  Nehemiah  Hulett,  from  an  order  of  the  .    ^^  ^^ 

District  Court  of  St.  Louis  County,  Stearns,  J.,  made  September  19,  ""^^^T 

1891,  refusing  his  application  for  a  new  trial.  ^^\J  ^^"^ 

On  February  14,   1874,  Webster  JM.  Carlton,  since  deceased,  was  ftHk'^M 

the  husband  of  the  plaintiff,  Isabella  J.  Carlton,  and  owned  the  north  ^^Jtvsft  i\.\ 

half  of  the~southwest  quarter  of  section  five  (5),  in  Township  forty-  L».  jv»'vJ 

eight  (48)  north,  of  Range  fifteen  (15)  west,   in  St.  Louis  County,  ♦ 

and  thirteen  lots  fronting^n^Third  Street,  in  the  village  of  Fond  du  v*XA^  In^ 

Lac,  in  that  county.     There  was  a  dwelling-house  on  one  of  the  lots,  ^   ^ArMf 

anSTie  and  his  family  resided  in  it.     The  trial  court  found  that  he  q  y^^\p 

'  Thayer  v.  Turner,  8  Met.  550.  VvwV>JVv       ^"^^-^   v*<VVl*0 

'Goldthwait  V.  Day,  149  Mass.  185.     ^^jf{f  tJi^yATU-^J^W-f 
(Z^    IrV    ^^   /h^  ^^  ^  **-^    <^y^•.•^A^    I^CJUS^    ^  Vw^ 


fM< 
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*    V  was  then  sick^  and  had    been   confined   to  liis  house  all  the  winter  ; 

,  .  i#:rC<A  ♦'»  that  he  was  poor,  and  had  difficulty  in  procuring  the  necessaries  of 

Q  'I^A  1  life  ;  that  there  was  then  a  past-due  mortgage  on  all  his  real  e "slate  ; 

'     ^"^      ♦  ^  that   it  and  unpaid  taxes  amounted  to  $475.     Defendant  then  was. 

V^^  Ck.^Xv  m^j  iQ^g  ^^(j  been,  Treasurer  of  St.  Louis  County,  and  was  often 

,„^V^  Ci^^y  consulted   by   Carlton    and  wife    regarding  their   business   matters. 

V       J^   .  They  requested  him  to  assist  them  in  obtaining  a  loan  of  money  to 

'  ^  pay  the  mortgage  and  taxes.     He  thereupon  offered  to  loan  them  the 

Cr^*'^  ^  ~  money,  and  stated  to  them  that  it  was  his  custom  to  require  a  person 
obtaining  a  loan  of  money  from  him  to  buy  of  him  some  town  lots, 

•\ jt  and  include  the  price  in  the  mortgage  he  took  as  security.    He  stated 

^  ^  to  plaintiff  and  her  husband  that  he  had  a  good  tax  title  to  ten  lots 

'-'  ■    '  ■  orP^Iirihesota  Point,  and  that  he  would  convey  them  by  quit-claim 

/Ay  #C>\)  'J  deed  to  the  husband  for  $200,  and  include  the  price  in  the  mortgage; 

J^  /1jp.»-P  ^^^  ^^^  ^Jts JWCLC  ,w9Eth   that  sum,    and  were   increasing   in  value. 

^^        J,  Carlton  and  his  wife  believed  and  relied  upon  Hulett's  statements, 

rW  ^^\if  and  were  thereby^induced  to  give  him  a  mortgage  on  all  their  real 

it      ckikl!/K  estate   for  $675,  due  $300   on   August  14,  1875,  and  the  balance   in 

^    ^^  tTiiree  years,  with  interest  annually  at  the  rate  of  twelve  per  cent.    He 

6*^  H    OM*  gave  Mr.  Carlton  a  quit-claim  deed  of  the  lots,  and  promised  to  pa^' 

f\  f\f^T^^  the  prior  mortgage  and  taxes  on  their  property.     He  had  just  prior 

—  Id^'ifl'  ^^  *^'^  bought  of  one  Thomas,  the  holder,  the  prior  mortgage,  at  a 

k  5        "fit  discount  of  $58,  which  fact  he  concealed  from  the  Carltons. 

^^"^^  ^L  Defendant  had  no  valid  title  to  the  lots  on  Minnesota  Point.     He 

r^  ^  only  had  a  tax  deed  of   them,  which  was  void  on   its  face.     This 

/NyP'T  <^ourt,  in    1869,  held   a  similar  tax  title  invalid,  in   Greve  v.  Coffin,' 

^^  and  he  knew  of  it.     With  perfect  marketable  title  the  ten  lots  were 

^^\^    **^  then  worth  no  more  than  $50.     There  was  no  market  for  them,  nor 

I '  ^*t<   ^  were  they  rising  in  value,  and  defendant  then  knew  these  facts. 
pJilf^  iJL^\-      ^^^  May,  1877,  defendant  foreclosed  the  mortgage  under  the  power 

fTin  of  sale  therein,  and  bid  in  the  property  at  the  sale  for  the  sum  due 

f/y\  f^^  ^  on  the  mortgage  and  costs  and  taxes.  Twelve  months  passed,  but 
no  redemption  was  made.  Webster  M.  Carlton  died  testate,  August 
29,  1879,  and  his   will  was  admitted   to   probate  on  April  21,  1890. 

C»<<)  fH^4^  By  it  he  devised  and  bequeathed  all  his  property  to  the  plain  tifif^  his 

L»^i^i/V  widow,  and   appointed   her  sole  executrix.     She  first  discovered   ijj 

^iff  J^^'J^^'y*  1890,  that  her  title  to  the  ten  lots  on  Minnesota  Point  was 

jf^*^"^^^  \  invalid  and  worthless.     By  this  action  she  asked  that  the  mortgage 

\j^  <>^[Vy  ^^^  'ts  foreclosure  be  adjudged  fraudulent  and  invalid,  and  that  they 

,^    ^  be  cancelled  ;  that  defendant  account  for  the  value  of  any  part_of 

^5WV  the  property  sold  by  him  ;  and  that  it  be  applied  in  payment  of  the 

j-^w-C  V>\  money  actually  advanced  by  him  to  her  husband  ;  and  for  such  other 

,       J^^  s  .        .                       '14  Minn.  345  (Gil.  263). 
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relief  as  should  seem  to  the  court  equitable.  Defendant  denied  the 
fraud  and  misrepresentations,  and  pleaded  the  Statute  of  Limitation 
of  actions. 

The  trial  occurred  June  22,  1891.  Six  questions  were  submitted 
to  a  jury.  The  fourth,  fifth,  and  sixtli  were  as  follows.  The  fourth 
and  sixth  were  answered  "  Yes,"  the  fifth  was  answered  "  No,"  by 
the  jury. 

4.  Did  the  defendant,  at  the  time  of  the  delivery  of  the  deed  for 
the  Minnesota  Point  lots,  represent  to  the  [husband  of]  plaintiff  that 
the  quit-claim  deed  conveyed  a  good  title  to  said  lots,  and  that  such 
title  was  worth  the  sum  of  $200  ? 

5.  Were  the  representations  of  the  defendant  that  the  quit-claim 
deed  for  the  lots  conveyed  a  good  title,  and  worth  $200,  true? 

6.  Did  the  plaintiff  [and  her  husband],  at  the  time  of  executing 
the  mortgage,  rely  on  the  representations  of  the  defendant  as  to  the 
title  and  value  of  the  lots  on  Minnesota  Point  ? 

After  the  verdict  on  these  questions  was  returned,  the  court  heard 
further  evidence,  and  foumd  that  Webster  M.  Carlton  did  not  have 
notice  in  his  lifetime  that  defendant  had  no  title  to  the  Minnesota 
Point  lots,  and  further  found  that  plaintiff  did  not  have  notice  thereof 
until  1890;  and  directed  judgment  that  the  mortgage  and  its  record 
and  all  proceedings  under  it  were  null  and  void,  and  that  plaintiff  is 
the  owner  of  the  property  described  in  it.  Defendant  moved  for  a 
new  trial,  and,  being  denied,  appealed. 

Roger  S.  Foii'cll  for  appellant. 

Douglas  d^  Davis  and  J.   W.  Bull  for  respondent. 

Collins,  J.  Counsel  for  appellant  has  argued  quite  a  number  of 
assignments  of  error,  but  aside  from  one,'  which  is  sustained,  in  so 
far  as  may  be  requisite  in  order  for  this  court  to  direct  a  modifica- 
tion of  the  conclusion  of  law  of  the  court  below,  they  really  need  no 
special  consideration. 

We  have  indicated,  however,  that  the  conclusion  of  law  of  the 
trial  court  must  be  modified.  It  is  argued  by  appellant  that,  before 
this  action  could  be  brought,  it  was  essential  that  plaintiff  should 
fender To^deTend ant  a  reconveyance  of  the  lots  ;  and  further,  that  the 
fact  ofsruh  tender  should  have  been  averred  in  the  complaint  ;  to 
which  rcs])()n(]ent's  counsel  reply  that,  as  appellant's  title  to  the  lots 
was  wliolly  worthless,  it  was  not  necessary  to  offer  to  return  or  re- 
cohvey,  in  order  to  repudiate  and  rescind  the  contract. 

Authorities  in  support  of  respondent's  position  on  the  point  are 
abundant,  but  are  foreign  to  the  case,  because  she  has  not  attempted 
to  abrogate  and  rescind  the  mortgage  contract  by  her  own  act,  but 
*  Only  so  much  of  the  opinion  is  given  as  relates  to  this  question.  — Ed. 
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by  judicial  proceedings  instead.  In  sucli  cases,  where  one  seeks  the 
aid  of  a  court  to  set  aside  and  rescind  a  conirac  t,  ii  is  nni  essential 
that  lie  should  have  previously  attempted  a  rescission,  or  sliould  have 
made  any  tender  to  the  other  party,  except  when  such  tender  is 
necessary  to  put  the  other  party  in  default.  By  submitting  her  cause 
to  the  court,  the  plaintiff  expressed  a  willingness  to  perform  such 
conditions  as  it  may  regard  necessary  to  impose  as  proper  terms  on 
which  relief  shall  be  granted.  What  such  a  plaintiff  ought  to  do,  and 
what  he  must  do,  to  reinstate  the  other  party  in  statu  quo,  as  a  con- 
dition for  repudiation  and  rescission,  is  for  the  court,  which  always 
possesses  the  necessary  power  to  determine  the  question.' 

A  defrauded  party,  appealing  to  a  court  of  equity  for  relief,  must 
be  compelled  to  exonerate  himself  from  all  imputation  of  ratifying, 
in  any  degree,  the  fraud  of  which  he  complains.  He  cannot  be  per- 
mitted to  affirm  as  to  a  part  of  the  transaction  and  repudiate  as  to 
the  residue.  It  must  be  rescinded  in  ioto,  if  at  all,  except  in  very 
special  cases,  where  it  is  evident  no  injustice  will  be  done.''  The 
maxim  to  be  ordinarily  applied  suggests  itself,  ''  he  who  seeks  equity 
must  do  equity,"  and  a  court  ought  not  and  will  not  set  aside  and 
rescind  a  contract  without  requiring  the  party  who  makes  the  appli- 
cation to  restore  the  one  against  whom  relief  is  sought,  as  far  as  pos- 
sible, to  that  which  shall  be  a  just  situation  as  respects  the  rights  he 
held  antecedently  to  the  transaction.  Citations  on  this  proposition 
seem  superfluous,  but  see  Grymes  v.  Sanders^  and  Savery  z'.  King.* 
It  is  recognized  as  the  law  in  Hegenmyer  v.  Marks  ^  and  Knappen  v. 
Freeman. ° 

To  allow  the  plaintiff  to  retain  the  money  or  the  benefit  of  the  sum 
which  was  paid  out  and  advanced  for  the  mortgagors  by  defendant, 
and  which  became  a  part  of  the  mortgage  debt,  and  at  the  same  time 
to  cancel  and  annul  the  mortgage,  with  the  foreclosure  of  the  same, 
would  be  an  exceedingly  unjust  proceeding.  It  would  be  at  once  a 
ratification  and  a  repudiation,  and  these  cannot  be  allowed  to  concur 
in  the  same  action. 

All  the  proceedings  had  below  have  been  certified  up.  We  find 
no  allusion  therein  to  the  matter  of  a  reconveyance  of  the  town  lots, 
or  to  the  more  important  subject,  probably,  of  a  return  or  repayment 
of  the  money  which  was  advanced  and  paid  out  by  the  mortgagee 

^  Knappen  v.  Freeman,  47  Minn.  491  (50  N.  W.  Rep.  533).  See,  also,  Kiefer 
IK  Rogers,  19  Minn  32  (Gil.  14) ;  Coolbaugh  v.  Roemer,  32  Minn.  445  (21  N. 
W.  Rep.  472). 

^  See  Bradley  v.  Bosley,  i  Barb.  Ch.  125. 

3  93  U.  S.  55.  "  5  H.  L.  Cas.  627. 

*  37  Minn.  6  (32  N.  W.  Rep.  785).  •  Supra. 
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defendant  at  the  request  of  the  mortgagors.  By  the  single  con- 
clusion of  law  appended  to  the  findings  of  fact,  judgment  was 
ordered  in  plaintiffs  favor,  wiping  out  of  existence,  without  terms  or 
conditions,  defendant's  mortgage  security  and  the  foreclosure  pro- 
ceedings, with  all  record  thereof.  The  entry  of  so  sweeping  a  judg- 
ment would  be  most  unfair  and  inequitable.  It  cannot  be  permitted, 
but  in  this  connection  we  ought  to  say  that  it  is  quite  evident  that 
the  attention  of  the  trial  court  was  not  drawn  to  this  branch  of  the 
case  by  the  defendant's  counsel  ;  and,  although  covered  by  one  or 
more  assignments  of  error,  he  has  wholly  failed,  in  brief  or  in  his 
oral  argument  to  refer,  when  presenting  this  appeal,  to  the  injustice 
of  a  decree  which  would  set  aside  and  cancel  the  mortgage,  and  fail 
to  require  a  return  or  repayment  of  the  mortgagee's  money  to  secure 
which  it  was  given.  He  has  in  his  brief  referred,  somewhat  incident- 
ally, to  the  mortgagee's  right  to  a  reconveyance  of  the  lots,  as  before 
slated. 

While  it  is  extremely  probable  that  such  a  reconveyance  will  con- 
fer  nothing  of  value  upon  defendant,  there  may  be  some  collateral 
rights  or  interests  which  will  be  protected  or  made  available  thereby; 
and  as  the  conclusion  of  law  must,  in  any  event,  be  modified  or 
amended,  so  as  to  impose  equitable  terms  upon  the  plaintiff  in  respect 
to  the  sum  of  money  which  constituted  a  part  of  the  mortgage  debt, 
a  reconveyance  should  also  be  directed.  It  is  therefore  ordered 
that  the  case  be  remanded  to  the  court  below  for  a  modification  or 
amendment  of  its  conclusion  of  law  in  the  manner  intimated.  Judg- 
ment for  the  plaintiff  will  be  djrected  only  upon  condition  that  she 
convey,  or  offer  to  convey,  to  defendant,  and  by  quit-claim  deed,  the 
lots  in  question,  and  that  she  pay,  or  cause  to  be  paid,  to  him,  the 
sum  of  $475,  ^^'^'^^  interest  at  seven  per  cent,  from  and  since  Febru- 
ary 14,  1874. 

The  court  below  will  also,  in  its  conclusion  of  law,  prescribe  a  rea- 
sonable period  of  time  within  which  the  deed  must  be  tendered  and 
said  money  paid,  or,  in  case  of  a  failure  on  plaintiff's  part,  judgment 
may  be  entered  against  her,  and  in  defendant's  favor. 

An  application  for  a  reargument  was  denied  April  25,  1892. 

(Opinion  published  51  N.  W.  Rep.  1053.) 
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CHARLES  W.   RIODON   r.  Al A' RVA)  i\  WALCOTT. 
In  the  Supreme  Court  oe  Ii.LiNt)is,  May   12,   1892. 

\^Repo)ted  ill  141  Illinois  Reports  649.] 

Appeal  from  the  Appellate  Court  for  the  First  District;  heard  in 
that  court  on  appeal  from  the  Superior  Court  of  Cook  Couniy  ;  the 
Hon.  Kirk  Hawes,  J.,  presiding. 

This  was  a  bill  in  chancery,  brought  by  Charles  W.  Rigdon  against 
Alfred  F.  Walcott,  to  obtain  a  rescission  and  cancellation  of  an  agree- 
ment, by  which  the  complainant  had  assigned  and  relinquished  to 
the  defendant  a  certain  contract  theretofore  existing  between  said 
parties,  and  for  an  accounting,  and  an  adjustment  between  them  of 
the  matters  embraced  in  said  contract.  A  demurrer  to  said  bill 
having  been  sustained,  and  the  complainant  having  elected  to  abide 
by  his  bill,  a  decree  was  entered  dismissing  said  bill  at  the  complain- 
ant's costs  for  want  of  equity.  On  appeal  by  the  complainant  to  the 
Appellate  Court,  said  decree  was  affirmed,  and  the  present  appeal  is 
from  said  judgment  of  affirmance. 

Said  bill  alleges,  in  substance,  that  on  or  about  February  28,  1888, 
the  complainant  and  defendant  entered  into  a  certain  contract,  of 
which  the  following  is  a  copy  : 

''This  agreement,  made  this  28th  day  of  February,  a.  d.  1888, 
between  Alfred  F.  Walcott,  of  New  York,  in  the  county  and  State  of 
New  York,  party  of  the  first  part,  and  Charles  W.  Rigdon,  of  Chi- 
cago, in  the  county  of  Cook  and  State  of  Illinois,  party  of  the  sec- 
ond part,  witnesseth: 

"  Whereas,  a  corporation  has  been  organized  under  the  laws  of  the 
State  of  Illinois,  known  as  the  Chicago  and  South  Side  Rapid  Transit 
Railroad  Company,  the  share*  of  capital  stock  of  said  company  be- 
ing in  number  75,000,  and  of  the  par  value-  of  $100  each,  of  which 
stock  has  been  duly  subscribed  as  follows  :  74,995  shares  by  said 
Alfred  F.  Walcott,  party  of  the  first  part,  one  share  by  John  H. 
Glade,  one  share  by  Will  H.  Clark,  one  share  by  Charles  S.  Babcock, 
one  share  by  August  Von  Glahn,  and  one  share  by  Charles  W.  Rig- 
don, party  of  the  second  part ;  and  whereas,  it  is  the  purpose  and 
intention  of  the  said  party  of  the  first  part  to  obtain  and  procure  from 
said  railroad  company,  if  he  is  able  so  to  do,  a  contract  for  the  con- 
struction of  its  railroad  (provided  an  ordinance  is  passed  by  the 
city  council  of  the  city  of  Chicago  authorizing  the  construction  of 
said  railroad),  by  the  terms  of  which  contract,  in  consideration  of 
the  building  and  construction  of  said  railroad  by  said  party  of  the 
first  part,  it  is  intended  that  said  company  shall  covenant  and  agree 
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to  pay  to  him  in  installments,  as  the  work  progresses,  in  the  bonds 
of  said  company,  the  sum  of  $7,000,000,  and  receipt  to  him  in  full 
all  of  the  capital  stock  by  him  subscribed,  and  issue  the  same  to  him 
fully  paid  and  non-assessable  ;  and  whereas,  the  said  party  of  the 
second  part  has  heretofore  contributed  his  services  to  the  party  of 
the  first  part  in  and  about  the  organization  of  said  company  ;  and 
whereas,  the  party  of  the  first  part  is  desirous  of  securing  the  ser- 
vices of  the  said  party  of  the  second  part,  for  the  benefit  of  said  com- 
pany, in  and  about  the  procurement  of  the  right  of  way  of  said  rail- 
road, and  in  and  about  the  construction  of  the  same  : 

"  Now,  therefore,  in  consideration  of  the  premises,  and  of  the  sum  of 
one  dollar  to  him  in  hand  paid,  the  receipt  whereof  is  hereby  confessed, 
and  in  further  consideration  of  the  covenants  and  agreements  of  the 
said  party  of  the  second  part,  hereinafter  mentioned,  the  said  party  of 
the  first  part  hereby  covenants  and  agrees  that  he  will  procure  from  said 
railroad  company  a  contract  for  the  construction  of  said  railroad,  sub- 
stantially as  above  set  forth,  and  that  he  will,  out  of  the  bonds  and  stock 
payable  to  hirn,  under  and  by  virtue  of  the  terms  of  said  contract,  as- 
sign, transfer,  and  set  over  to  said  party  of  the  second  part  the  one- 
fifteenth  part  of  all  such  capital  stock  fully  paid  up  and  the  one-thirtieth 
part  of  all  bonds  so  to  be  issued  by  said  company,  the  said  stock  and 
bonds  to  be  delivered  to  said  Rigdon  in  the  manner  and  at  the  time 
following,  to-vvit,  to  Owen  F.  Aldis,  as  trustee,  to  be  held  by  him  until 
the  completion  of  said  railroad,  and  then  to  be  delivered  by  him  to  said 
Rigdon — said  bonds  and  stock  to  be  delivered  to  said  Aldis,  as  trustee, 
as  aforesaid,  at  the  time  or  times  when  the  same  are  deliverable  to  the 
said  party  of  the  first  part  under  and  by  virtue  of  the  terms  of  his  agree- 
ment with  said  railroad  company  :  Provided,  however,  that  in  case  said 
party  of  the  first  part  shall  desire  to  make  sale  of  the  bonds  and  stock, 
which  otherwise  would  be  deliverable,  under  the  terms  hereof,  to  said 
party  of  the  second  part,  or  to  said  Aldis  as  trustee,  who  shall  have  the 
right  to  dispose  of  the  same  for  such  price  or  prices  as  in  his  judgment 
are  the  best  obtainable,  said  bonds,  however,  not  to  be  sold  or  disposed 
of,  without  the  consent  of  the  said  party  of  the  second  part,  at  less  than 
ninety-five  (95  cts.)  cents  net  on  the  dollar,  and  said  stock  at  not  less 
than  seventy-five  (75  cts.)  cents  net  on  the  dollar  ;  and  in  case  said 
party  of  the  first  part  so  elects  to  sell  and  dispose  of  such  bonds  and 
stock,  or  either  of  them,  he  shall,  in  lieu  of  the  bonds  and  stock  so  to 
be  delivered  to  the  said  party  of  the  second  part,  pay  over  directly  to 
him  the  aforesaid  proceeds  of  such  bonds  and  stock. 

"  And  in  consideration  of  the  said  covenants  and  agreements  of  the 
said  party  of  the  first  part,  the  said  party  of  the  second  part  hereby 
covenants  and  agrees,  until  the  completion  of  the  said  railroad  under  the 
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aforesaid  contract,  to  devote  all  the  time,  attention,  skill,  and  ability 
necessary  to  the  procurement  of  the  necessary  ordinances  from  the  city 
of  Chicago  and  to  the  procurement  of  the  right  of  way  for  said  railroad, 
and  in  addition  thereto  shall  render  all  the  assistance  in  his  power  to 
said  party  of  the  first  part  in  and  about  the  work  of  constructing  said 
railroad  under  said  contract. 

"  It  is  understood  and  agreed  between  the  parties  hereto  that  the 
said  first  party  shall  not  permit  other  persons  having  an  interest  in  the 
profits  of  said  contracts,  by  way  of  stock  and  bonds,  or  either,  to  sell 
or  dispose  of  the  same  except  upon  the  condition  that  said  Aldis,  as 
trustee  as  aforesaid,  be  allowed  to  deliver  to  said  Rigdon  a  pro  rata 
amount  of  the  stock  and  bonds  held  by  him,  the  intention  being  that 
said  first  party,  in  raising  money  by  sale  of  stock  and  bonds,  shall  not 
be  embarrassed,  during  the  construction  of  said  road,  by  the  sale  of 
stock  or  bonds  by  those  parties,  or  any  of  them,  holding  stock  or  bonds 
as  part  of  the  profits  arising  from  said  contract  of  construction. 

"  In  witness  whereof,  the  said  parties  have  hereunto  set  their  hands 
and  seals  this  28th  day  of  February,  a.  d.  1888. 

"Alfred  F.  Walcott, 
"  Charles  W.  Rigdon." 

The  bill  further  alleges  that  the  complainant  fulfilled  his  part  of  said 
contract  and  faithfully  performed  each  and  every  act  which  he  was 
thereby  required  to  do  and  perform  ;  that  in  November,  1889,  the  de- 
fendant represented  to  the  complainant  that  the  Chicago  and  South 
Side  Rapid  Transit  Company  was  unable  to  further  carry  on  to  com- 
pletion the  work  undertaken  by  it,  and  that  it  became  necessary,  in 
order  that  the  promoters  and  subscribers  to  the  capital  stock  of  said 
company  might  reap  any  benefit  from  such  work  as  ha.d  already  been 
done  in  and  about  the  organization  and  establishment  of  said  company, 
for  such  promoters  and  subscribers  to  sell  a  controlling  interest  in  said 
company  to  certain  persons  largely  interested  in  and  representing  the 
Chicago  City  Railway  Company,  and  that  the  utmost  the  complainant 
could  obtain  for  his  interest  in  the  stock  and  bonds  of  said  Rapid 
Transit  Company  acquired  by  him  under  and  by  virtue  of  the  contract 
above  set  forth,  and  by  virtue  of  the  performance  by  him  of  his  obliga- 
tions thereunder,  was  the  sum  of  $40,000 ;  that  the  defendant  further 
represented  to  the  complainant  that  each  and  every  other  person  having 
any  interest  in  said  company's  stock  or  bonds  had  consented  to  receive 
a  sum  which  bore  a  far  less  proportion  to  the  par  value  of  the  stock 
and  bonds  of  said  company  to  which  they  were  respectively  entitled, 
than  did  said  sum  of  $40,000  bear  to  the  par  value  of  the  stock  and 
bonds  of  said  company  to  which  the  complainant  had  become  en- 
titled by  reason  of  said  contract  and  the  performance  of  his  obligations 
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thereunder  ;  that  the  defendant  afterward,  by  his  authorized  agent  and 
attorney,  repeated  to  the  complainant  each  and  every  of  said  represen- 
tations, until  the  complainant,  believing  them  to  be  true,  endorsed  on 
said  contract  an  assignment  thereof  in  blank,  and  deposited  the  same 
with  said  attorney,  and  received  from  him  a  memorandum,  as  follows  : 

"  Received  of  Charles  \V.  Rigdon,  contract  between  him  and  Alfred 
F.  VValcott,  dated  February  28,  a.  d.  1888,  assigned  in  blank  by  said 
Rigdon,  to  be  held  by  me,  and  disposed  of  in  the  following  manner, 
viz.  :  Within  ninety  days  from  this  date  I  shall  either  return  said  con- 
tract to  said  Rigdon  unimpaired,  or  I  shall  pay  over  to  said  Rigdon  the 
sum  of  $40,000  cash,  and  deliver  to  him  his  note  of  $800  heretofore 
given  by  him  to  Alfred  F.  Walcott,  or,  in  lieu  of  said  note,  the  amount 
thereof  in  cash.  If  I  shall  pay  said  $40,000  cash  to  said  Rigdon  within 
said  time,  and  shall  turn  over  to  him  said  note  of  $800,  or,  in  lieu 
thereof,  the  amount  of  said  note  in  cash,  then  I  shall  have  the  right  to 
fill  out  said  assignment  of  said  contract  to  Alfred  F.  Walcott,  and  sur- 
render said  contract  to  him. 

"  Witness  my  hand  this  6th  day  of  December,  a.  d.  1889. 

"  W.  W.  GURLEY." 

The  bill  further  alleges  that  afterward,  on  the  24th  day  of  December, 
1889,  the  complainant,  fearful  that  said  representations,  made  by  said 
defendant  in  person  and  through  said  attorney,  were  false,  exhibited  his 
bill  in  the  Superior  Court  of  Cook  County,  for  an  injunction  restraining 
said  attorney  from  disposing  of  or  assigning  said  contract ;  that  imme- 
diately upon  the  filing  of  said  bill  and  the  issuing  of  an  injunction,  the 
defendant,  through  said  attorney,  and  through  many  other  persons 
thereto  by  the  defendant  incited,  renewed  each  and  every  of  said  repre- 
sentations, and  persuaded  the  coniplainant  that  they  were  all  true,  and 
prevailed  upon  him  to  abandon  his  said  bill  and  receive  said  sum  of 
$40,000,  and  permit  said  contract  to  be  surrendered  up  to  the  defend- 
ant ;  that  after  said  contract  had  been  so  dehvered  up,  the  defendant,  in 
accordance  with  a  plan  matured  and  terms  privately  agreed  upon  be- 
tween him  and  the  purchasers  of  said  stock  and  bonds  before  said  rep- 
resentations were  made  to  the  complainant,  disposed  of  and  sold,  in 
consideration  of  certain  cash,  stock,  bonds,  and  other  property,  of  the 
value  of  many  hundred  thousand  dollars,  to  certain  persons  interested 
in  and  representing  the  Chicago  City  Railway  Company,  a  controlling 
interest  in  said  Chicago  and  South  Side  Rapid  Transit  Railroad  Com- 
pany, at  a  price  which,  as  the  complainant  is  informed  and  believes, 
would  have  entitled  the  complainant  to  receive  not  less  than  $500,000, 
had  he  not  before  that  time,  by  reason  of  said  false  and  fraudulent  rep- 
resentations made  to  him  by  the  defendant  and  his  duly  authorized 
agents,  disposed  of  the  interest  in  the  capital  stock  and  bonds  of  said 
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Rapid  Transit  Railroad  Company  which  he  had  under  and  by  virtue  of 
said  contract ;  that  the  complainant  has  never  been  able  to  ascertain 
the  exact  terms  upon  which  said  stock  and  bonds  were  sold  and  dis- 
posed of  as  aforesaid. 

The  bill  further  alleges  that  each  and  every  of  said  representations 
were  false  ;  that  the  defendant  knew  them  to  be  false,  and  that  they  were 
made  and  caused  to  be  made  by  the  defendant  to  the  complainant  for 
the  express  purpose  of  misleading  and  influencing  him,  and  inducing 
him  to  act  thereon  ;  that  the  complainant  relied  upon  said  representa- 
tions and  acted  upon  them  in  the  manner  in  which  the  defendant  in- 
tended he  should  act,  and  that  the  complainant  was  deceived  thereby, 
to  his  great  and  irreparable  damage  ;  that  the  com[)lainant  had  no 
means  of  becoming  informed  in  the  premises,  although  he  diligently 
sought  to  become  so,  and  he  had  to  rely  upon  the  representations  in 
the  premises  made  by  the  defendant  and  other  persons  acting  as  his 
agents  ;  that  the  complainant  is  informed  and  believes  that  the  defend- 
ant still  retains  possession  of,  or  is  entitled  to,  or  is  in  somewise  inter- 
ested in,  a  large  number  of  shares  of  the  capital  stock  of  said  Rapid 
Transit  Railroad  Company,  and  has  possession  of,  or  has  some  interest 
in,  or  is  entitled  to,  or  will  become  entitled,  under  his  contract  for  the 
construction  of  the  railroad  of  said  company,  to  a  large  number  of  the 
bonds  of  said  compan)',  said  capital  stock  and  bonds  being  the  same, 
or  a  portion  of  the  same  stock  and  bonds  mentioned  in  said  contract, 
and  which  the  defendant,  by  said  contract  agreed  to  transfer,  under  the 
conditions  therein  contained,  to  Owen  F.  Aldis,  as  trustee  for  the  com- 
plainant. 

The  bill  prayed  that  the  assignment  and  surrender  of  said  contract 
be  vacated  and  set  aside,  and  that  the  defendant  be  ordered  to  deliver 
up  said  contract  and  that  the  assignment  thereon  be  cancelled  ;  that 
the  defendant  be  decreed  to  deliver  up  to  said  Aldis,  as  trustee,  all  such 
stock  and  bonds  of  said  Rapid  Transit  Railroad  Company  as,  under 
the  terms  of  said  contract,  the  complainant  had  become  entitled  to 
have  delivered  to  said  trustee ;  that  an  account  be  taken  between  the 
defendant  and  the  complainant,  and  in  case  the  stock  and  bonds  re- 
maining in  the  defendant's  hands  or  under  his  control  are  insufficient  to 
fulfill  the  terms  of  said  contract,  that  the  defendant  be  required  to  dis- 
close to  whom  he  had  sold  said  stock  and  bonds  to  which  or  to  any 
part  of  which  the  complainant  was  entitled  or  had  any  interest  in,  ac- 
cording to  the  terms  of  said  contract,  and  what  consideration  he  received 
therefor^  and  that  the  defendant  be  restrained  from  selling  or  disposing 
of  any  of  said  stock  or  bonds,  or  any  part  thereof,  and  from  disposing 
of  the  stock,  bonds,  or  other  property  realized  by  him  from  the  sale  of  a 
controlling  interest  in  said  railroad  company,  until  such  time  as  he  has 
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fulfilled  his  obligations  under  said  contract,  and  that  he  be  decreed  to 
pay  the  complainant  whatever  sum  of  money  may  be  found,  on  such 
accounting,  he  shall  be  unable,  of  said  stock  and  bonds,  to  turn  over  to 
said  trustee,  by  reason  of  having  disposed  of  a  controlling  interest  in 
said  railroad  company  ;  and  also  a  general  prayer  for  relief. 

A  demurrer  to  said  bill  being  sustained,  the  complainant  amended 
his  bill  by  inserting  therein  an  averment,  that  he  had  expended  a  con- 
siderable portion  of  the  $40,000  received  from  the  defendant  in  the 
payment  of  sundry  expenditures  before  that  time  made,  and  sundry  in- 
debtedness before  that  time  incurred,  in  and  about  the  procurement  of 
the  right  of  way  of  said  railroad,  and  the  performance  and  procuring  the 
performance  of  each  and  every  other  act  which  the  complainant  was 
required  to  do  in  and  by  the  contract  in  question,  and  that  the  com- 
plainant is  a  man  of  limited  means,  and  has  not  and  cannot  procure  or 
control  the  sum  of  $40,000  with  which  to  make  a  tender  to  the  defend- 
ant ;  that  in  case  the  prayer  of  his  bill  is  granted,  and  the  assignment 
of  said  contract  cancelled,  there  will  be  due  the  complainant  from  the 
defendant,  under  the  terms  of  said  contract,  a  large  amount  of  cash, 
stocks  and  bonds,  which  amount  will  be  far  in  excess  of  the  sum  of 
$40,000  ;  that  the  payment  of  said  sum  by  the  complainant  to  the  de- 
fendan^,  the  cancellation  of  the  assignment  of  said  contract,  and  the 
delivery  over  of  the  cash,  stocks,  and  bonds  to  which  the  complainant 
will  then  be  entitled,  can  and  should  be  simultaneous  acts,  to  be  done 
and  performed  after  an  accounting  has  been  had  under  the  prayer  of  the 
complainant's  bill;  that  the  complainant  should  not  be  required  to 
tender  back  said  sum  of  $40,000  to  the  defendant,  until  the  defendant 
shall  cancel  and  surrender  up  said  assignment  under  the  order  of  said 
court,  and  pay  over  to  the  complainant  whatever  amount  of  cash,  stocks 
and  bonds  shall,  upon  an  accounting,  be  found  due  the  complainant 
from  the  defendant,  and  that  complainant  tenders  said  sum  of  $40,000 
to  be  paid  to  the  defendant  simultaneously  with  the  cancellation  and 
delivery  to  him  of  said  assignment,  and  of  said  cash,  stocks,  and  bonds 
which  shall  be  found  due  the  complainant  from  the  defendant. 

The  assignment  of  errors  calls  in  question  the  decision  of  the  court 
sustaining  a  demurrer  to  the  bill  as  amended,  and  dismissing  said  bill 
for  want  of  equity. 

Mr.  Hugh  L.  Bur/ihatn  for  the  appellant. 

Messrs.  Gurley  6^  Wood  for  the  appellee. 

Mr.  Justice  Bailey  delivered  the  opinion  of  the  court. 

The  complainant,  by  his  bill,  is  seeking  to  rescind  and  procure  the 
cancellation  of  a  certain  transaction  or  agreement,  by  which,  in  consid- 
eration of  the  sum  of  $40,000  to  him  paid  by  the  defendant,  he  assigned 
and  transferred,  and,  in  substance,  surrendered  to  the  defendant,  a  cer- 


720  RIGDON    V.  WALCOTT.  [CIIAP.  II. 

tain  contract  between  him  and  the  defendant,  by  the  terms  of  which  the 
complainant,  in  consideration  of  certain  services  to  be  by  him  per- 
formed, was  to  have  transferred  to  a  trustee,  for  his  use,  a  certain  pro- 
portion of  the  shares  of  the  capital  stock  of  the  Chicago  and  South 
Side  Rapid  Transit  Railroad  Company,  and  a  certain  i)roi)ortion  of  the 
bonds  to  be  issued  by  said  company.  The  substance  of  the  case  made 
by  the  bill  is,  that  the  defendant,  by  himself  and  his  agents,  made  to  the 
complainant  certain  false  and  fraudulent  representations  in  relation  to 
the  value  of  the  complainant's  rights  under  said  contract,  and  that  the 
complainant,  relying  upon  said  representations  and  believing  them  to 
be  true,  was  induced  to  and  did  surrender  said  contract  to  the  defend- 
ant for  the  sum  of  $40,000,  that  being  but  a  small  part  of  the  real  value 
of  the  shares  of  stocks  and  bonds  to  which,  by  the  terms  of  said  con- 
tract, he  had  become  entitled. 

It  is  not  pretended  that  the  complainant  has  ever  returned  or  offered 
to  return  to  the  defendant  the  $40,000  received  by  him  as  the  consider- 
ation for  the  surrender  of  said  contract.  He  does  not  even  offer  by  his 
bill,  except  in  a  qualified  way,  to  make  such  return.  In  his  original 
bill  nothing  was  said  on  that  subject,  and  that  bill  having  been  held  in- 
sufficient on  demurrer,  he  filed  an  amendment  thereto,  in  which  there 
is  no  attempt  to  show  a  return  or  tender  of  said  consideration,  but 
merely  an  excuse  for  not  having  made  such  return  or  tender.  Said  ex- 
cuse is,  in  substance,  that  he  has  spent  a  considerable  portion  of  said 
money,  and  being  a  man  of  limited  means,  he  cannot  procure  or  control 
that  sum  of  money,  so  as  to  make  a  tender ;  that  if  he  succeeds  in  his 
suit,  there  will  be  found  due  him  in  cash,  stocks,  and  bonds  an  amount 
largely  in  excess  of  said  sum  ;  that  his  return  of  said  consideration  and 
the  delivery  to  him  by  the  defendant  of  the  cash,  stocks,  and  bonds  due 
under  said  contract,  should  be  simultaneous  acts,  and  that  the  com- 
plainant should  not  be  required  to  pay  back  said  consideration  until  the 
entry  of  the  final  decree,  and  he  offers  to  return  it  by  deducting  it  from 
the  amount  of  cash,  stocks,  and  bonds  which  shall,  on  the  final  hearing, 
be  found  due  him  from  the  defendant. 

A  contract  into  which  a  party  has  been  induced  to  enter  by  the  fraud 
of  the  other  party  is  not  void,  but  is  only  voidable  at  the  election  of 
the  defrauded  party.  Until  he  has  elected  to  rescind,  and  has  per- 
formed such  acts  on  his  part  as  are  necessary  to  work  a  rescission,  the 
contract  remains  in  full  force,  and  he  is  entitled  to  no  remedy  which  is 
not  based  upon  the  theory  of  its  continued  validity.  It  is  a  general 
rule,  to  which  there  are  but  few  exceptions,  that  the  restoration  of  the 
party  against  whom  the  relief  is  sought,  or  the  offer  to  restore  him  to 
the  position  which  he  occupied  before  the  transaction  complained  of 
took  place,  is  a  condition  precedent  to  the  right  to  rescind.     The  right 
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can  be  exercised  only  upon  the  terms  ot  returning  the  consideration  re- 
ceived, or  perhaps,  under  certain  circumstances,  of  returning  its  value.* 
As  said  in  Neblett  z'.  Macfarland  -.^  "In  cases  of  this  character,  the 
general  principle  is,  that  he  who  seeks  equity  must  do  equity ;  that  the 
party  against  whom  relief  is  sought  shall  be  remitted  to  the  position  he 
occupied  before  the  transaction  complained  of.  The  court  proceeds 
on  the  principle  that,  as  the  transaction  ought  never  to  have  taken 
place,  the  parties  are  to  be  placed  as  far  as  possible  in  the  situation  in 
which  they  would  have  stood  if  there  had  never  been  any  such  trans- 
action." 

The  rule  requiring  a  party  seeking  to  rescind  a  contract  for  fraud  to 
place  or  offer  to  place  the  other  party  tn  statu  quo,  as  a  condition  pre- 
cedent to  his  right  to  rescind,  has  been  so  frequently  affirmed  in  this 
State  as  to  require  no  extended  discussion  or  illustration.  Thus,  in 
Strong  V.  Lord,'  it  is  said  :  "There  can  be  no  dispute  as  to  the  gen- 
eral rule,  that  the  party  who  would  rescind  a  contract  on  the  ground  of 
fraud  must  restore  the  other  party  to  the  condition  in  which  he  stood 
before  the  contract  was  made."  So,  in  Doane  v.  Lockwood,^  it  was 
said  :  "  Undoubtedly,  the  law  is,  where  a  party  has  received  any  valu- 
able consideration  upon  the  sale  of  property,  he  cannot  rescind  the 
contract  for  fraud  without  first  returning  or  offering  to  return  to  the  pur- 
chaser the  consideration  received,  whatever  it  may  be.  The  title  of 
the  fraudulent  purchaser  is  subject  to  be  divested,  at  the  election  of  the 
seller,  within  a  reasonable  time  after  the  fraud  is  discovered.  When  the 
sale  is  thus  rescinded  for  fraud,  it  is  as  though  no  sale  of  the  property 
had  been  made,  and  in  that  event  the  original  taking  will  be  regarded  as 
a  tortious  taking  without  the  consent  of  the  vendor,  and  the  title  at 
once  becomes  reinvested  in  him,  as  though  it  had  never  been  divested. 
Until  the  contract  is  rescinded,  it  is  obvious  that  both  the  title  and  the 
right  of  possession  remain  in  the  fraudulent  purchaser." 

In  Buchenau  v.  Horney,^  which  was  a  suit  by  a  seller  for  the  consid- 
eration of  the  property  sold,  the  defense  being  that  the  sale  had  been 
rescinded  by  the  purchaser  for  fraud,  it  was  said  :  ''  A  party  cannot  re- 
scind a  contract  of  sale,  and  at  the  same  time  retain  the  consideration 
he  has  received.  He  cannot  affirm  the  contract  as  to  part,  and  avoid 
the  residue,  but  must  rescind  iti  toto.  He  must  put  the  other  party  in 
as  good  a  condition  as  he  was  before  the  sale,  by  a  return  of  the  prop- 
erty purchased.  There  may  be  an  exception  where  the  subject  matter 
of  the  sale  is  entirely  worthless.     But  if  it  is  any  benefit  to  the  seller, 

'  I  Bigelow  on  Frauds  (ed.  1888)  420.  ^  92  U.  S.  loi. 

3  107  111.  25.  ■•lis  III.  400. 

*  12  111.  336, 
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the  purchaser  must  restore  it  before  he  can  put  an  end  to  the  con- 
tract." ' 

The  complainant  then  having  failed  to  show  that,  prior  to  the  filing  of 
his  bill,  he  elected  to  rescind  the  transaction  or  agreement  comi)lained 
of,  or  took  any  of  those  steps  which  are  legally  necessary  to  elTectuate 
a  rescission,  it  must  be  held  that,  so  far  as  is  shown  by  the  bill,  said 
transaction  remains  in  full  force,  and  that  the  complainant  is  entitled  to 
no  relief  based  upon  the  theory  of  its  rescission. 

The  facts  alleged  in  the  amendment  to  the  bill  are  clearly  insufficient 
to  bring  the  case  within  any  of  the  recognized  exceptions  to  the  rule 
that,  in  order  to  a  rescission,  the  consideration  received  must  be  returned 
or  tendered.  The  fact  that,  before  ascertaining  the  alleged  fraud,  he 
had  exi)ended  a  large  part  of  said  consideration,  is  no  excuse  for  not 
tendering  to  the  defendant  the  amount  of  said  consideration.  As  said 
by  Mr.  Bigelow  in  his  Treatise  on  the  Law  of  Frauds  :  "  The  rule  re- 
quiring tender  is  not  dispensed  with  by  evidence  that  the  injured  party 
disposed,  in  whole  or  in  part,  of  what  he  had  received  before  having 
become  aware  of  the  misrepresentation.  He  will  then  be  left  to  an 
action  for  damages,  or  to  a  right  to  have  the  contract  price  reduced,  if 
the  price  remains  unpaid."  *  The  same  rule,  in  substance,  is  held  in 
McCrillis  v.  Carlton.' 

Upon  analogous  principles,  it  must  be  held  that  the  inability  of  the 
defrauded  party,  by  reason  of  his  financial  situation  or  want  of  means, 
to  raise  the  amount  of  the  consideration  received  for  the  purpose  of 
making  a  tender,  after  having  once  spent  it,  does  not  exempt  him  from 
the  operation  of  the  rule  requiring  such  tender,  in  order  to  a  rescission. 

It  is  sought,  liowever,  by  the  amendment  to  the  bill,  to  bring  the 
casewithin  an  exception  to  the  general  rule,  recognized  by  some  of  the 
authorities,  viz.,  that  where  the  judgment  or  decree  itself  will  accomplish 
the  result  of  placing  the  other  party  in  statu  qtio,  a  tender  need  not  be 
made  before  suit  brought,  but  that  the  rescission  made  be  made  by  the 
pleadings.  Without  pausing  to  consider  the  soundness  of  the  alleged 
exception  or  its  precise  scope,  it  is  clear  that  the  case  stated  in  the  bill 
does  not  come  within  it.  The  case  is  not  shown  to  be  one  where  the 
defendant  can  be  placed  i?i  statu  quo  by  the  decree.  The  considera- 
tion to  be  returned  is  $40,000  in  cash.  The  equity  to  which  the  com- 
plainant, by  his  bill,  claims  to  be   entitled  is,  to  be  reinstated   in  his 

'  To  similar  effect  see  Jennings  v.  Gage,  13  111.  6to;  Bowen  v.  Schuler,  41  id. 
192;  Ryan  v.  Brant,  42  id.  78;  Wolf  v.  Dietzsch,  75  id.  205;  Lovingston  v. 
Short,  Tl  id.  588;  Kellogg  v.  Turpie,  93  id.  265;  Smith  v.  Brittenham,  lo^  id. 
540;  Same  v.  Same,.  9S  id.  188;  Preston  v.  Spaulding,  120  id.  20S;  Farwell  v. 
Hanchett,  id.  573. 

'  I  Bigelow  on  Frauds  425.  2  ^7  Vt.  139. 
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rights  under  the  original  contract  between  him  and  the  defendant,  and 
to  have  said  contract  enforced  in  his  favor.  If  restored  to  his  rights 
under  said  contract,  he  will  be  entitled  to  have  certain  stocks  and  bonds 
of  the  Chicago  and  South  Side  Rapid  Transit  Railroad  Company  placed 
in  the  hands  of  a  designated  trustee  for  his  use.  The  relief  sought  does 
not  necessarily  involve  any  money  decree  in  his  favor  out  of  which  the 
consideration  received  by  him  could  be  deducted  and  thus  satisfied. 
He  alleges  that  a  sufficient  amount  of  the  stocks  and  bonds  of  said 
railroad  company  to  satisfy  the  terms  of  said  contract  still  remains  in 
the  defendant's  hands  or  under  his  control,  and  under  that  allegation, 
all  the  decree  he  could  be  entitled  to  in  any  event  would  be  that  the 
defendant  surrender  to  said  trustee  said  stocks  and  bonds.  He  could 
claim  no  money  decree.  It  is  true,  he  prays  for  an  accounting,  and  if 
it  should  turn  out  that  the  defendant  has  not  sufficient  stocks  and  bonds 
to  comply  with  said  contract,  that  the  defendant  be  decreed  to  pay  over 
the  deficiency  in  money,  but  there  is  nothing  showing  or  tending  to 
show,  with  any  degree  of  certainty,  that  the  litigation  will  or  can  result 
in  a  money  decree,  and  certainly  not  in  a  decree  for  as  large  a  sum  as 
the  consideration  received. 

Under  these  circumstances,  the  only  way  in  which  the  defendant 
could  be  placed  ifi  statu  quo  by  the  decree  would  be  by  requiring  him  to 
account  in  money  for  the  stocks  and  bonds  to  which  the  complainant 
is  entitled  under  said  contract.  That  clearly  could  not  be  done,  at 
least,  if  the  defendant  saw  fit  to  obey  the  decree  requiring  the  surrender 
of  said  stocks  and  bonds.  He  would  be  under  no  obligation  to  retain 
them  as  the  equivalent  of  the  $40,000  paid  by  him  as  the  consideration 
for  the  surrender  of  said  contract,  nor  could  the  court  compel  him  so 
to  do. 

Other  questions  are  raised  by  counsel  in  their  arguments,  but  as  what 
we  have  said  necessarily  disposes  of  the  case,  those  questions  need  not 
be  considered.  The  judgment  of  the  Appellate  Court  affirming  the 
decree  of  the  Superior  Court  will  be  affirmed. 

Judgment  affirmed. 


c«A4^. -•        Chapter   II. — Fraud,  Misrepresentation,   Conceal- cj^ 
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.  JANE    MONTGOMERV    u.  ISAAC  rt.  PICKERING   and  Wife.       , 

jaA  (fuj^      In  the  Supreme  Judicial   Court   of    Massachusetts,  October 

'y    lf»v       »  yReporied  tn  lit  Massachusetts  Rt'ports  22-]. ^ 

'jj^  (>*«%-v\  Bill  in  equity,  filed  June  i8,  1873,  against  Isaac  H.  Pickering jiid 

tU         Uv  his  wife  Sarah  A.,  to  compel  the  reconveyance  of  a  parcel  of  land  on 

tk^    '  Summer  Street,  Boston,  and  also  the  repayment  of  a  sum  of  money  ob- 

^       ^  tained  by  the  defendants  from  the  city  of  Boston   for  land   taken  to 

y»^  widen  Summer  Street.    The  bill  alleged  fraud  on  the  part  of  the  defend- 

^  ^Cl^  ant  Isaac,  and  also  that  if  there  was  no  fraud  the   prayer  of  the  bill 
r    h  vCJC''^  should  be  granted  on  the  ground  of  mutual  mistake. 

I       "  A    The  case  was  heard  on  oral  evidence  before  Endicott,  J.,  who  ordered 

J  rvV«'*>^^  a,  decree  for  the  plaintiff,  and  the  defendants  appealed.     The  case  came 

\t.i2^    s  before  this  court  on  the  pleadings  and  a  report  of  the  evidence.     There 

^  appeared  to  be  no  controversy  in  regard  to  the  following  facts  : 
-v   w^  On  January  2,  1873,  the  plaintiff  owned  on  Summer  Street,  Boston^  a 

2^j     a^  lo'^  of  Js-iid  with  the  remains  of  a  building  thereon,  which  had  been  de- 

k>%.  Y  %>^  stroyed  by  the  great  fire  of  the  preceding  November,  and  on  that  day  the 

*  L  '  ^^^  passed  an  order  taking  424  feet  of  the  land  to  widen  the  street,  and 

w^  Sw»fT.  awarded  her  as  damages  at  the  rate  of  $20  a  square  foot  for  the  land 

^•"OA^  and  $500  for  the  buildings  taken,  amounting  in  all  to  $8,980.     There 
>-f  >*''>'*V**^  was  then  remaining  127  square  feet.     In   February,  1873,  the  plaintiff 

H,.'v**v>*^^  agreed  to  sell  the  land  to  Isaac,  and  at  his  request,  on  the  12th  of  the 

f^  I  I'w*^"'  month,  executed  a  bond  to  the  defendant  Sarah  for  the  conveyance  tp 
her,  within   two  months,  of  the  entire  lot  on  Summer  Street  for  $13  a 

'*'*N*'*»^''  square  foot,  "  subject  to  any  change  in  the  streets  the  city  may  make." 

C        rv     ^  consideration  of  the  question  of  the  election  of  remedies  in   Chapter 

'<*n?^      ^"^^ I.,  Section  VIII.,   448,   supra,  has  rendered  the  further  consideration  of  that 

.    U      question  unnecessary. 

\  i/  It  has  also  seemed    unnecessary  to  treat  separately  in  connection  with  this 

^awy     ^  \  chapter  the  well-established  doctrine  that  a  purchaser  for  value  without  notice  of 

-p  an  equity  acquires  an  indefeasible   right  to  an   assignable  contract  or  title  in 

'^    I     »  cases  where  the  defrauding  party  acquired  a  voidable  right  or  title. —  Ed. 

Jt.-f  ^  (hi  (rV.)  l^V^  ^cc^l^lfeOO  '^ 
^  ji .  |>^  C»^  C,  <^^0,S  Off       iP^i  ^'^    ^ 
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On  the  next  day  the  parties  executed  a  supplementary  agreement,  by 
which  it  was  provided  "that  in  the  event  of  the  city  taking  any  part  of 
said  land  for  the  purpose  of  widening  or  changing  streets,  within  the 
period  named  in  said  bond  for  a  deed,  and  before  the  deed  be  given/' 
Sarah  should  receive  the  damages  therefor  from  the  city.  On  Febru- 
ary 25,  1873,  the  plaintiff  gave  to  Isaac  the  following  order,  signed  by 
her,  on  the  citj  treasurer:     "  Please  pay  to  Isaac  H.  Pickering  $8,980, 


the  same  being  the  amount  awarded  to  me  by  the  city  for  land  taken  .  yt  />*-r'»  » 


to  wfden  Summer  Street  by  resolve  of  the  board  of  street  commissioners 
passed  on  January  2,  1873  "  ;  ^"d  on  the  next  day  executed  a  deed  to 
the  city  of  the  land  taken  and  a  release  of  all  claim  to  damages,  the 
consideration  stated  in  the  deed  being  $8,980.  The  order  and  the  deed 
were  delivered  to  the  city  by  Isaac,  and  on  March  4,  1873,  he  was  paid 
by  the  city  the  sum  of  $8,980.  After  this  and  before  April  15  follow- 
ing, Isaac  caused  a  deed  from  the  plaintiff  to  the  defendant  Sarah  of  the 
remaining  land  to  be  drawn,  and  called  upon  the  plaintiff  to  execute  it, 
tendering  her  at  the  same  time  the  amount  due  for  the  entire  lot  at  $13  O/ 
a  foot.  The  plaintiff  at  first  refused  to  execute  this  deed,  but  subse- 
quently notified  the  defendants  that  she  was  ready  to  do  so,  and  on 
April  15,  1873,  executed  and  delivered  the  deed  to  the  defendant  Sarah 
and  received  the  price  agreed  upon,  $7,008.  On  the  same  day  she 
brought  an  action  of  tort  against  the  defendants  for  the  same  cause  of 
action  set  forth  in  the  bill  in  this  case,  but  subsequently  discontinued 
the  action.  At  the  time  the  bond  and  agreement,  dated  February  12, 
1873,  were  made,  the  plaintiff  was  ignorant  that  the  city  had  then  taken 
the  land.  When  the  deed  of  April  15,  1873,  was  executed,  she  knew 
the  facts  and  had  taken  legal  advice  as  to  her  rights  and  obligations. 

The  prmcTpar  questions  of  fact  in  controversy  were  whether  the  plain- 
tiff at  the  time  she  signed  the  order  and  deed  to  the  city  knew  that  the 
city  had  taken  the  land  before  the  bond  and  agreement  were  given,  and 
whether  the  defendant  Isaac  knew  that  the  city  had  taken  the  land 
whenTFie'bond  and  the  agreement  were  given.  The  defendant  Isaac  con- 
tende'd  that  at  the  time  the  agreement  of  sale  was  made  and  when  the 
bond  was  executed,  it  was  supposed  by  him  and  the  plaintiff  that  the 
city  would  take  the  land,  but  that  it  was  not  known  what  would  be  paid, 
and  that  he  bought  it  on  speculation,  and  that  the  plaintiff  was  desirous 
of  selling  at  the  price  agreed  on  in  order  to  be  sure  of  getting  so  much 
for  the  land. 

/.  P.  Treadwell  for  the  plaintiff. 

R.  M.  Morse,  Jr.,  for  the  defendants. 

Colt,  J.  The  plaintiff  seeks  to  set  aside  a  deed  of  land  made  by  her, 
through  the  procurement  of  Isaac  H.  Pickering,  to  his  wife,  the  other 
defendant,  and  to  recover  a  sum  of  money  paid  by  the  city  of  Boston 


a<r 
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as  damages  for  land  of  the  plaintiff  taken  for  streets.  Both  the  deed 
and  the  money  paid  by  the  city  to  Pickering  are  alleged  to  have  been 
obtained  by  fraud,  and  upon  mutual  mistake  of  fact  affecting  aiikfi-thfi 
consideration  of  the  deed  and  the  payment  of  the  niQoey. 

The  case  was  heard  by  a  justice  of  this  court  upon  pleadings  and  oral 
evidence,  and  comes  up  with  a  report  of  all  the  evidence  upon  appeal 
from  his  final  decree  in  favor  of  the  plaintift'. 

It  is  not  contended  upon  the  case  thus  presented  that  the  decree  does 
not  follow  the  frame  of  the  bill  and  is  not  justified  by  the  pleadings 
There  is  no  report  of  the  facts  on  which  it  is  based  found  by  the  court ; 
no  question  of  law  is  reserved  by  the  judge.  The  principal  question 
open  is  whether  the  evidence  before  the  court  supports  the  judgment 
below. 

Upon  appeal  from  the  decree  of  a  single  judge  upon  oral  evidence 
duly  reported,  the  case  is  heard  upon  the  same  evidence,  unless  leave 
to  exhibit  further  proof  has  been  granted.'  Upon  such  appeal  great 
weight  is  allowed  to  the  decision  of  the  court  below.  The  judge  who 
sees  and  hears  the  witnesses  and  observes  their  conduct  on  the  stand 
can  best  judge  of  the  weight  to  be  given  to  their  statements.  The 
original  decree  must  stand  unless  it  clearly  appears  to  be  erroneous,' 

Upon  a  careful  revision  of  the  evidence  we  cannot  declare  the  decree 
in  this  case  erroneous.  The  fraud  alleged  is  wholly  a  question  of  fact. 
It  is  not  necessary  or  profitable  to  discuss  in  detail  the  evidence  by 
which  it  is  established.  It  is  enough  that  it  sufficiently  proves  the  fraud 
with  whicli  Isaac  H.  is  charged  in  obtaining  the  original  agreement  Jo 
convey  and  the  subsequent  order  on  the  city.  The  judge  must  have 
found  that  this  original  fraud  was  not  cured  or  waived  by  the  subsequent 
conduct  of  the  plaintiff,  and  there  is  nothing  to  show  such  finding  erron- 
eous. Mrs.  Pickering's  title,  it  is  conceded,  is  no  better  than  her  hus- 
band's, and  therefore  cannot  prevail  against  this  proceeding. 

But  the  defendants  contend  that,  as  the  subsequent  deed  to  Mrs. 
Pickering  appears  to  have  been  given  under  legal  advice,  with  full 
knowledge  of  the  original  fraud  and  of  the  plaintiffs  legal  rights,  it  must 
be  treated  as  ratifying  and  confirming  the  previous  transactions  with  the 
defendants. 

The  deed  in  question  does  not  expressly  confirm  the  validity  of  the 
previous  contract.  It  was  not  founded  on  any  new  consideration  or 
given  in  settlement  of  a  disputed  claim.  It  was  required  by  the  terms 
of  the  original  contract,  and  there  is  nothing  to  show  an  intention  to 
forgive  the  fraud.  To  have  effect  as  a  confirmation  such  deed  must 
appear  Jo  have  been  given  with  that  intention  by  one  who  was  not  under 

'  Gen.  Sts.  c.  113,  §§  8,  21. 
^  Reed  v.  Reed,  114  Mass. 
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the  influence  of  the  previous  transaction.  When  reUed  on  as  a  defense 
in  a  caselvhere  fraud  is  clearly  established,  it  is  said  that  it  must  stand 
upon  the  clearest  evidence,  because  the  act  is  so  inconsistent  with  jus- 
tice and  solikely  tobe  connected  with  the  fraud.'  The  deed  must  be  s^ 
disconnected  with  the  previous  dealings  as  to  leave  the  grantor  the  com- 
plete power  of  determining,  as  upon  an  original  act,  whether  he  will  do 
It  or  not.^  Or,  as  it  is  said  in  the  more  recent  case  of  Moxon  v.  Payne,' 
tKe^)artres  must  be  at  arm's  length  and  stand  on  equal  terms.  In  the 
case  ar  bar  the  money  of  the  plaintiff,  wrongfully  obtained  from  the  city, 
■was  in  the  hands  of  the  defendants.  The  deed  appears  to  have  been 
dehvered  as  a  means  of  recovering  the  money  and  saving  the  plaintiff 
from  further  loss,  without  any  evidence  of  a  purpose  to  give  up  what- 
ever remedy  she  might  have  at  law  or  in  equity  against  them,  and  can- 
not, by  the  rules  stated,  be  treated  as  conclusive  against  her. 

Nor  was  there  any  necessity,  upon  the  facts  disclosed,  for  the  plaintiff 
to  restore  or  offer  to  restore  the  defendants  to  the  position  in  which 
they  were  before  the  deed  was  executed.  By  the  payment  made  to  her 
upon  delivery  of  the  deed  the  plaintiff  took  nothing  from  the  defend- 
ants that  she  was  not  entitled  to,  and  there  was  nothing,  therefore,  on 
her  part  to  be  restored. 

At  the  hearing  before  a  single  justice  the  plaintiff  herself  testified  and 
called  as  a  witness  one  who  had  been  her  legal  adviser  in  reference  to 
the  transactions  in  question.  He  was  not  then  asked  as  to  his  com- 
munications with  his  client,  but  he  was  cross-examined  by  the  defend- 
ants' counsel  as  to  all  matters  of  fact  which  came  to  her  knowledge  before 
the  execution  of  the  deed.  After  the  evidence  was  all  in  he  was  re- 
called and  asked  by  the  defendants  what  conversations  he  had  as  coun- 
sel with  the  plaintiff  in  reference  to  making  the  deed  and  giving  the 
receipt,  and  for  what  reason  he  advised  the  delivery  of  the  deed.  But 
it  was  ruled  that  what  passed  between  counsel  and  client  was  not  ad- 
missible, and  the  evidence  was  excluded. 

It  is  contended  that  this  ruling  was  wrong,  because  the  exclusion  of 
the  evidence  offered  is  a  privilege  which  the  client  may  waive,  and  in 
this  case  has  waived  by  becoming  a  witness  in  her  own  behalf.  But  this 
alone,  in  the  opinion  of  the  court,  does  not  amount  to  such  waiver. 

Decree  for  the  plaintiff,  with  costs. 

'Morse  v.  Royal,  I2  Ves.  355,  373. 
*  Crowe  V.  Ballard,  I  Ves.  Jr.  215. 
2L.  R.  8  Ch.  881. 
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XJt    t^  ■         JOSEPH  R.  DENNIS   kt  ai.  ,  Appfi.lants,  v.  MILLARD  R. 

l^cC4^i^^  ,  JONES,  Respondent. 

■\gjj^/s?^  ^  In  the  Court  of  Errors  and  Appeals  or  New  Jersey, 

•■^IKAA/J -^  ^Reported  in  44  AV7f'  Jt'rsey  Equity  Reports  513.] 

*vV  U>T^  Qj^  appeal  from  a  decree  advised  by  Washington  V>.  Wii.i.iams, 

(jOt    ^  Esq.,  Advisory  Master,  who  filed  the  following  conclusions  : 

^JiJ^^^t^Kt^         The  question  in  this  case  is  of  fact  only.     The  defendants'  position 

/l,  o  t<v  !       was  clearly  and   concisely  stated   by  their   counsel   to  be  that  the  sale 

was  induced  by  representations  made  by  the  vendor,  on  wliich  the  pur- 

'f.  ,      chasers  had  a  right  to  rely,  and  did  rely,  and  which  were  false. 

fl*V  r^^  "^     I  think  this  is  not  shown.     It  appears   to  me,  from  the  whole  evi- 

\jft/^->^  M\     dence,  that  the   representations  were  fairly  within  the  line  of  reconi- 

h         *-^^     mendation,  and  were  reasonably  sustained  by  the  facts;    that  defend- 

^^T    'N        ^"'^  failed  in  their   effort  to  show  a  fraudulent  packing  of  the  rink  on 

p^^C-i-vv        the  occasion  mentioned  ;    that  they  had  ample  opportunity  to  examine 

5^  .     the  accounts,  and  availed  themselves  of  it  ;    and  that,  so  far   as   the 

l/^^^^-^"^    failure  of  their  enterprise  can  be  accounted  for  on  the  evidence,  it  was 

■VV  ^tt^j^J^'     due  partly  to  their  own  fault  and  partly  to  the  general  collapse  of  the 

skating  rink  business. 

Their  conduct  seems  also  to  have   been   accordant  with  this  view. 
They  do  not  appear  to  have  discovered  that  they  had  been  defrauded 
yji^hA^         until  suit  was  brought. 

J  ^  A  decree  should  be  made  establishing  the  mortgage  and  dismissing 

^■^^^^       '      the  cross-bill,  with  costs. 

yjjji)  j-'^W      ■^''-  Ehvood  S.  Leary  and  Mr.  Ludlo^v  McCa?-ier  for  the  appellants. 
*  Mr.  Craig  A.  Marsh  for  the  respondent. 

s,i^\j6^  'Phe  opinion  of  the  court  was  delivered  by  the  Chancellor. 

"'        io^'yh  '      On  the  14th  of  February,  1885,  the  res]iondent  agreed  to  sell  to_tlj,e 
»        '^      appellants  his   skating  rink   at   Plainfield,  in   this   State,  for  the  sum^f 
<£a)  '^1<<V^   $10,000,  $5,000  of  which  was  to  be  paid  in  cash,  and  the  other  $5,000 
>  "^      was  to  be  secured  by  a  chattel   mortgage  upon   the  rink,  and   paid  in 

^^PtA***^      monthly  payments  of  not  less  than  $300  each,  on   or  before  April  ist, 
„^  <sk^^  1886. 
.  -  When  the  agreement  was  completed  the  appellants  were  put  in  pos- 

^^  session   of  the  purchased  property,  and    a   week    later   paid   $5,000, 

>X  Vy/Jt^/At-Y^  received  a  bill  of  sale  of  the  rink,  and  gave  their  chattel  mortgage  to 
/-^       -^      secure  the  $5,000  remaining  unpaid. 

I  TV    /^*^         rpQ  ^  Yi\\\   to  foreclose  that   mortgage,  filed  in   September,  1885,  the 
,<,/^?"*-v'v,  €  appellants  set  up,  by  answer  and  cross-bill,  that  they  were  defrauded  by 

V  h^^^  -^    uu^^    fu^  to.-^  r^M-^  tKA^ 
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the  respondent  at  the  sale  of  the  rink,  by  his  misrepresentation  of  the 
profits  that  he  had  received  from  it  and  the  character  of  its  patrons. 
They  allege  that  he  declared  that  his  net  profits  from  his  operation  of 
the  rink  had  been  $i,ooo  per  month,  and  that  the  rink  was  patronized 
by  numbers  of  the  most  respectable  people  in  Plainfield. 

They  admitjthai  within  a  week  from  the  time  they  took  posses^jojijQf 
the  rink  they  discovered  that  the  conduct  of  some  of  the  respondent's 
employees  with  disreputable  characters,  who  were  allowed  to  frequent 
the  place,  had  driven  away  many  of  the  better  class  of  patrons,  and  it 
abundantly  appears  by  the  ])roofs  that  they  also  speedily  found  out  that 
the  net  profits  to  be  derived  from  the  rink  were  inconsiderable  in  com- 
parison with  a  net  profit  of  $i,ooo  per  month.  So  great,  indeed,  is  the 
disparity  between  the  appellants'  receipts  and  the  profits  which  they 
allege  the  respondent  claimed  to  have  received,  that  it  was  plainly  im- 
possible for  his  representations  to  have  been  true.  Notwithstanding 
these  discoveries  had  been  made,  on  April  2,  1885,  the  appellants  paid 
tile  resjiondent  $300  on  account  of  his  mortgage,  and  on  the  13th  of 
June  the  further  sum  of  $600,  and  thereafter  repeatedly  promised  to 
pay  him  the  full  amount  secured  by  the  mortgage,  and,  until  foreclosure 
6't  the"  mortgage  was  commenced,  failed  even  to  intimate  to  him  that 
fRey"  had  been  defrauded.  During  the  time  that  elapsed  between 
the  discoveries  of  the  fraud  and  the  foreclosure  they  dealt  with  the 
property  as  their  own,  made  changes  in  it  and  in  the  method  of  con- 
ducting its  business,  advertised  it  for  sale,  and  negotiated  with  third  per- 
sons for  the  disposition  of  it. 

\\'hile  they  thus  dealt  with  it,  and  prior  to  the  foreclosure,  it  became 
plainly  apparent  that  the  popular  furor  for  roller-skating  was  waning, 
and  that  the  business  they  had  entered  upon  must  soon  collapse. 

Under  this  condition  of  affairs  they  now  seek  to  rescind  their  con- 
tract because  of  the  fraud  they  allege  to  have  been  practiced  upon 
them. 

The  Master  rested  his  decision  of  the  case  upon  the  failure  of  the 
appellants  to  establish  the  alleged  fraud,  reaching  his  conclusion  after  a 
careful  examination  of  several  hundred  pages  of  conflicting  testimony. 

It  is  unnecessary  for  us  to  determine  whether  the  proofs  establish  the 
fraud,  for  it  is  apparent  that  if  there  was  in  fact  the  fraud  complained 
of,  it  in  substance  became  manifest  to  the  appellants  months  before  the 

foreclosure  suit  was  commenced.     When  it  was discovered,  it   was  the 

appellants'  duty,  with  all  reasonable  diligence,  to  disaffirm  the  contract. 
They  could  not  derive  all  possible  benefit  from  the  transaction,  and 
then  be  relieved  from  their  obligation  by  a  rescission,  or  refusal  to 
perform,  on  their  part.  It  would  be  most  inequitable  to  permit  them 
to  hold  the  rink  and  its  business,  in  apparent  acquiescence  in  the  fraud. 
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unl'il  the  collapse  of  the  business   was  assured,  and  then  rescind  their 
contract. 

It  is  a  rule  that  the  defrauded  party  to  a  conti  u  t  l;:is  but  one  elec- 
tion  to  rescind,  that  he  must  exercibc  tliat  clc(  iion  with  reasonable 
promptitude  after  discovery  of  the  fraud,  and  tliat  wlicn  he  once  elects, 
he  must  abide  by  his  decision.'  Delay  in  rescission  of  the  coiitract 
is  evidence  of  a  waiver  of  the  fraud,  and  an  election  to  treat  the  con- 
tract as  valid. '^  So,  payments  of  purchase-money,  after  knowledge  of 
the  fraud,  are  evidence  to  the  same  effect.'^  And  so  also  is  the  contin- 
ued dealing  with  the  property  purchased  and  in  reference  to  the  fraudu 
lent  transaction,  as  if  the  contract  were  subsisting  and  binding.* 

I  thuik  that,  in  the  case  now  considered,  it  is  j^lain  that,  after  theapj[)el- 
lants  had  knowledge  of  all  the  substantial  features  of  the  alleged  fraudj 
and  were  fully  aware  of  the  deceit  which  had  been  practiced  upon  them, 
they  so  acted  as  to  afford  plenary  evidence  of  an  election  to  abide  by 
itheir  contract.     Their  election  thus  made  was  irrevocable. 

The  decree  should  be  affirmed. 

Decree  unanimously  confirmed. 


\l     JSAAC    BARTON,  Appellant,  v.  JAMES    LONG  et   al.,    Re- 

^   ^V^XM-CK  SPONDENTS. 

t-M/tr*^""    In   the    Court   of    Errors   and   Appeals   of    New  Jersey,  June 


Term,  i88g. 
\_Reported  in  45  New  Jersey  Equity  Reports  841.] 


0  «c^- 


On  appeal  from  four  orders  and  from  a  decree  dismissing  the  bill, 
advised  by  Vice-Chancellor  Bird,  who  filed  the  following  opinions : 

First.     Opinion  on  the  motion  to  amend  the  bill  :  ^ 

The  complainant  in  this  case  files  his  bill  to  set  aside  certain  convey- 
ances, which  were  executed  and  delivered  in  the  year  1S57.  An  an- 
swer was  filed  thereto,  and,  after  the  complainant  had  been  put  upon 
terms  by  the  court,  as  to  the  time  for  the   production  of  his  testimony, 


'  Bigelow  on  the  Law  of  Fraud  436. 

^  Williamson  v.  N.  J.  Southern  R.  R.  Co.,  2  Stew.  Eq.  311,  319  ;  Brown  7k 
Mutual  Benefit  Life  Ins.  Co.,  5  Stew.  Eq.  Sog  ;  Oakey  v.  Cook,  14  Stew.  Eq. 
350;  Bigelow  on  Law  of  Fraud  438;  2  Pomeroy's  Eq.  Jur.  §  817;  Baird  v.  New 
York,  96  N.  Y.  567;    Farlow  v.  Ellis,  15  Gray  229. 

^KunckoUs  v.  Lea,  10  Humph,  577. 

■•  Bassett  v.  Brown,  105  Mass.  551;  i  Story's  Eq.  Jur.  (13th  ed.)  227;  2  Kent's 
Com.  (nth  ed.)  637  ;  Vigers  v.  Pike,  8  CI.  &  Fin.  562  ;  Schiffer  v.  Dietz,  83 
N.  Y.  300. 

^1t^  *  Only  so  much  of  the  case  is  given  as  relates  to  this  question.     A  portion 

[/  ^  I  the  opinion  relating  to  a  question  of  practice  has  been  omitted. — Ed. 
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he  undertook  to  show  that  fraudulent  representations  had  been  made 
by  the  defendant  Long  to  him  at  the  time  of  the  exchange  of  the  prop- 
erties. That  testimony  was  objected  to,  and  there  was  an  appeal  taken 
from  the  decision  of  the  master,  and  the  court  held  the  testimony  was 
not  admissible  under  the  pleadings,  there  being  simply  an  allegation  of 
fraud,  without  fact  or  circumstance  showing  the  nature  of  the  fraud. 

The  complainant  then  moved  to  amend  his  bill  so  as  to  conform  to 
the  views  of  the  court,  and  proposed  to  add  to  his  bill  these  words  : 

"  And  your  orators  further  say  that,  both  at  (he  time  of  the  making  of 
the  said  agreement  of  your  orator  with  the  said  James  Long,  and  at  the 
timelhe  said  James  Long  presented  his  two  deeds  of  the  said  lands  to 
youForator,  and  your  orator  accepted  the  same,  the  said  James  Long 
fraudulently  represented  to  your  orator  that  he  was  seised  in  fee  of  said 
land  and  had  given  perfect  title  thereto,  clear  of  all  incumbrances,"  to- 
gether with  other  additions  which,  I  think,  are  not  material  to  the 
present  discussion.  This  proposed  amendment  is  resisted  by  the  de- 
fendants, Long  and  McCuUough,  Long  having  conveyed  his  interest  in 
said  lands  in  this  State  to  McCullough. 

But  there  is  another  element  in  this  case  as  to  which  I  feel  called 
upon  to  speak.  It  is  not_the  Jienod  of  tirne  at  which  the  proposed 
amendment  comes  in,  for,  as  these  cases  show,  that  may  be  done  at  the 
final  hearing.  I  have,  on  several  occasions,  in  very  important  suits, 
allowed  the  pleadings  to  be  amended  at  the  final  hearing,  so  that  the 
issue  between  the  parties  might  be  disposed  of  by  the  judgment  of  the 
court  resting  upon  proper  allegations.  But  there  appears  in  this  case  a 
fact  which  the  court  cannot,  in  justice  to  itself,  to  the  parties  and  to  the 
administration  of  the  public  business,  ignore.  I  allude  to  the  laches  of 
tKe~complainant.  This  conveyance  was  made  in  1857.  In  the  bill  of 
complaint,  and  in  the  allegation  of  counsel  in  the  argument  of  this 
cause,  it  is  set  up  and  insisted,  that  no  such  land,  as  is^ described  in  this 
bill  of  coinnlaint,  had  any  existence  at  that  time. 

Now,  I  apprehend,  there  is  not  a  case  to  be  found,  in  the  judicial 
records  of  any  court,  that  wouldTsustain  the  complainant  in  filing  a  bill, 
almost  thirty  years  afterward,  to  set  aside  a  sham  conveyance  of  this 
kind,  without  showing  in  his  bill,  clearly  and  distinctly,  particular  reasons 
for 'the' delay.  Nothing  of  that  kind  appears  in  this  bill.  But  if  that 
coiild  be  overcome  by  any  process  of  reasoning,  or  by  any  other  fact  in 
the  case,  there  is  an  affirmation  in  the  testimony  by  the  complainant 
himself,  that  some  ten  years  ago  he  first  learned  of  the  imperfection  of 
this  pretendeij  title. 

This  court  is  not  bound  by  the  Statute  of  Limitations.  Suppose  it 
was  only  five  years  ;  it  is  still  one  of  those  cases  where  the  court  would 
hold  the  complainant  to  the  utmost  strictness.     Suppose  this  bill  had 
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been  framed  in  accordance  with  my  views,  and  the  proofs  were  all  in  on 
both  sides,  and  it  appeared  that  in  1880  the  coM)plainant  learned  of  this 
fact  (the  fraud  as  now  charged),  and  that  he  then  knew  that  Mr,  Long 
had  sold  to  Mr.  McCullough,  and  that  he  stiTTwafted,  and  wailed  until 
tTie  parties— Mr.  Long  himself,  if  you  please,  and  not  Mr.  McCullough, 
who  is  said  to  be  a  stranger — but  Mr.  Long,  himself,  had  made  improve- 
ments upon  this  property  to  a  considerable  extent,  as  is  now  admitted 
to  be  the  case.  I  very  strongly  believe  that  there  is  not  a  case  to  be 
found  which  would  not  hold  him  guilty  of  laches.  I  think  that,  wliat- 
ever  other  proof  may  be  offered,  the  case  must  be  decided  against  him 
on  that  score.  It  is  on  this  ground  that  I  have  held  this  case  under 
consideration,  that  1  might  not  be  wrong  in  that  particular.' 

I  am  always  disposed,  it  may  be  too  liberally  disposed,  to  see  that 
parties  have  a  fair  and  full  hearing,  and  that  a  j^arty  does  not  suffer  be- 
cause his  counsel  has  misconceived  his  rights,  or  the  extent  of  them,  in 
the  beginning  of  a  cause,  but  with  a  strong  inclination,  I  might  say 
desire,  to  allow  this  amendment,  I  find  this  fact  of  laches  so  prominently 
in  the  case  that,  it  seems  to  me,  as  a  public  servant,  I  should  be  doing 
a  very  great  wrong  to  allow  the  complainant  to  amend  his  bill,  and, 
therefore,  the  amendment  will  be  denied,  with  costs. 

My  conclusions  are,  the  bill  should  be  dismissed,  with  costs. 

Messrs.  Bergen  6-  Berge?i  and  Mr.  George  M.  Robeson  for  the  ap- 
pellant. 

Messrs.  Grey  &>  Grey  for  respondent  James  Long. 

Mr.  D.  J.  Pancoast  for  respondent  M.  S.  McCullough. 

Per  Curiam.     These  orders  and  this  decree  unanimously  affirmed. 


JOSIAH  GREENWOOD  v.  THOMAS  E.  FENN  et  al. 

In  the  Supreme  Court  of  Illinois,  January  22,   1891. 

^Reported  in  136  Illinois  Reports  146.] 

Appeal  from  the  Circuit  Court  of  Cook  County,  the   Hon.  O.  H. 
Horton,  J.,  presiding. 
*n^LP  f  V        ^^-  ^'  '^-  Sherburne  for  the  appellant. 

•^  Mr.  E.  A.  Otis  and  Mr.  Edward  Maker  for  the  appellees. 

^^"^  *  Mr.  Justice  Bailey  delivered  the  opinion  of  the  court. 

^^   K.^  This  was  a  bill  in   chancery,  brought  by  Josiah  Greenwood  against 

fc      A        Thomas   E.    Fenn  and  Sarah  T.  Slayton   and  Nettie   H.  Slayton,  the 
^       L        heirs  and  devisees  of  Charles  A.  Slayton,  deceased,  to  rescind  a  con- 

^'''•^"'v  '  See  Badtjer  z>.   Badger,   2  Wall.   87,  94,  95  ;  Harwood  z'.  Railroad  Co.,  17 

,-,  Wall.  78  ;  Marsh  v.  Whitmore,  21  Wall.  178-;  Hance  v.   Conover,  4  Stew.   Eq. 

I  ♦  505  ;  Paulison  v.  Van  Iderstine,  2  Stew.  Eq.  594. 
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tract  in  pursuance  of  which  the  complainant  had  conveyed  certain  lots 
anH^^BuTldings  in  the  city  of  Chicago  to  said  Thomas  E.  Fenn  and 
Charles  A.  Slayton  in  exchange  for  certain  farming  lands  in  the  State  of 
Wisconsin,  and  to  compel  a  reconveyance  to  the  complainant  of  said 
Chicago  property.  The  bill  alleges  that  in  January,  1889,  the  com- 
plainant was  the  owner  of  certain  lots  and  buildings  in  Chicago  worth 
at  least  $30,000,  and  subject  to  an  incumbrance  of  $10,000  ;  that  Slay- 
torTand  Fenn  represented  to  him  that  they  were  the  owners  of  2,131.76 
acres  of  land  in  Juneau  County,  Wisconsin  ;  that  said  land  "  was  an  im- 
proved stock  farm,  fine  grazing  lands,  with  ample  buildings,  excellent 
water,  black  soil  two  feet  deep,  producing  two  to  two  and  one-half  tons 
of  blue-joint  hay  per  acre  annually,  producing  thousands  of  tons  of  hay 
for  which  they  could  get  $60  a  car-load,  was  good  plough  land,  and 
that  they  believed  it  to  be  worth  $25  per  acre." 

The  bill  further  alleges  that  the  complainant  had  spent  most  of  his 
time  for  twenty-five  years  in  the  city,  and  conceived  the  idea  that  it 
w'oiiTd  be  pleasant  and  profitable  to  possess  such  a  farm  and  reside  in 
tlie  quiet  of  the  country  raising  stock ;  that  said  Slayton  and  Fenn,  to 
induce  the  complainant  to  make  said  exchange,  about  the  ist  of  Feb- 
ruary, 1889,  induced  him  to  accompany  them  to  view  said  lands  ;  that 
at  that  time  the  ground  was  frozen  and  covered  with  snow  to  the  depth 
of  a  foot  or  morCj  so  that  it  was  impossible  for  the  complainant  to  see 
and  know  from  observation  whether  said  observations  were  true  or  false; 
that  he  had  no  knowledge  or  experience  in  relation  to  lands  of  that 
character,  and  even  if  it  had  been  summer,  he  would  not  have  known 
whether  the  grass  growing  on  said  lands  was  blue  grass  or  not,  nor 
could  he  have  told  anything  as  to  the  quantity  it  would  produce  per 
acre,  although  if  it  had  been  summer  he  would  have  detected  what  he 
has  since  found,  viz.,  that  a  large  portion  of  said  hay  lands  was  covered 
with  water  ;  that  he  believed  and  acted  upon  said  representations,  and  was 
thereby  induced  to  and  did  convey  and  deliver  to  said  Slayton  and  Fenn 
the  complainant's  said  property  in  Chicago,  subject  to  said  incumbrance 
of  $10,000,  together  with  a  large  amount  of  personal  property  thereon 
orihe  value  of  about  $4,000,  in  consideration  of  receiving  from  them  a 
conveyance  of  said  lands  in  Wisconsin  and  their  note  for  $2,000,  secured 
By  a  mortgage  of  said  Chicago  property  ;  that  on  receiving  said  convey- 
ance, the  complainant  immediately  set  men  to  work  erecting  buildings 
and  fences  and  digging  ditches  on  said  lands,  but  making  visits  thereto  of 
about  one  week's  duration  twice  a  month,  and  before  he  had  discovered 
the  real  character  of  said  lands  and  of  the  products  thereof,  he  had  ex- 
pended thereon  in  buildings  and  improvements  about  $5,000 ;  that 
when  summer  came  he  found,  and  now  avers  the  fact  to  be,  that  a  large 
part  of  said  land  is  in  reality  a  morass  or  marsh,  much  of  it  perma- 
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nently  under  water  and  entirely  worthless,  and  as  the  grass  grew  and 
the  harvest  ai)|)roached,  and  he  had  an  opportunity  to  acquire  s^me 
practical  knowledge  of  said  lands  and  their  products  and  value,  he 
found,  and  now  avers  the  fact  to  be,  that  said  lands  produced  little  or 
no  blue-joint  or  any  other  grass  fit  for  hay,  but  only  rushes  and  weeds, 
and  a  certain  grass  known  as  wire-grass  instead,  all  practically  worth- 
less, and  he  also  found  the  soil  of  said  hay  land  to  be  a  thin  layer  of  de- 
cayed vegetable  n)atter  lying  upon  a  bed  of  sand  or  quicksand,  and  not 
producing  to  exceed  five  hundred  pounds  of  hay  per  acre  annually,  and 
that  the  other  parts  of  said  land  are  almost  pure  beds  of  sand  covered 
on  top  with  only  one  inch  of  decayed  vegetable  matter,  and  that  the 
whole  tract  is  almost  if  not  cjuite  worthless  for  grazing,  stock-raising,  or 
any  other  farming  purpose,  and  that  the  whole,  exclusive  of  the  im- 
provements j)ut  thereon  by  the  complainant,  is  not  worth  $r,ooo. 

It  is  further  alleged  that  said  representations  made  by  Slayton  and 
Fenn  to  the  complainant  were  and  are  false,  and  were  known  by  them 
to  be  false  at  the  time  they  were  made  ;  that  they  knew  and  were  in- 
formed that  the  complainant  were  ignorant  and  inexperienced  in  such 
matters,  and  they  took  advantage  of  his  ignorance  and  inexperience  to 
cheat  and  defraud  him  out  of  his  said  Chicago  property  ;  that  the  com- 
])lainant  did  not  learn  the  falsity  of  said  representations  nor  the  true 
character  and  value  of  said  Wisconsin  lands  until  after  about  eight 
months  had  passed  and  he  had  seen  the  grass  and  crops  that  grew 
thereon ;  that  the  crops  grown  on  said  land  during  that  time  have  not 
equalled  in  value  the  expenses  incurred  in  raising  and  gathering  them  ; 
that  he  has  never,  since  he  became  aware  of  the  true  character  of  said 
lands,  expressed  or  indicated  that  he  was  satisfied  therewith,  nor  said  or 
done  anything  to  affirm  or  ratify  said  exchange ;  that  since  said  ex- 
change of  property  said  Slayton  has  died,  leaving  surviving  him  Sarah 
T.  Slayton,  his  widow,  and  Nettie  H.  Slayton,  his  daughter,  they  being 
his  only  heirs  at  law. 

The  bill  tenders  to  the  defendants  a  reconveyance  of  said  Wisconsin 
lands  and  all  property  received  by  him  in  connection  therewith  and  the 
possession  thereof,  and  to  account  with  them  for  the  rents  and  profits, 
and  to  return  said  note  for  $2,000  and  release  the  mortgage  .secuiing 
the  same,  and  also  to  pay  said  $10,000  incumbrance  on  said  Chicago 
property  and  release  the  defendants  from  all  liability  in  relation  thereto, 
and  to  do  whatever  else  to  the  court  should  seem  just  and  reasonable  ; 
and  the  bill  prays  that  the  defendants  be  decreed  to  reconvey  to  the 
complainant  said  Chicago  property,  and  account  for  the  rents  and 
profits  thereof,  and  that  they  be  decreed  to  pay  the  complainant  the  value 
of  the  buildings  and  other  improvements  placed  by  him  on  said  Wiscon- 
sin lands,  and  also  a  general  prayer  for  relief. 
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The  defendants  answered  admitting  that  in  January,  1S89,  the  com- 
plainant was  the  owner  of  said  Chicago  property,  and  that  it  was  sub- 
ject to  an  incumbrance  of  ;j^i 0,000,  maturing  in  November,  1889,  but 
denying  that  said  property  was  worth  anything  near  ^35,000,  and  deny- 
ing that  any  such  representations  were  made  by  said  Slayton  and  Fenn 
to  the  complainant  as  to  the  character,  value,  products,  or  situation  of 
said  Wisconsin  lands  as  are  alleged  in  the  bill,  and  also  denying  the  lack 
of  knowledge  or  experience  in  relation  to  such  lands  on  the  part  of  the 
complainant  as  is  alleged  in  the  bill,  or  that  he  acted  or  relied  upon  any 
representations  by  said  Slayton  and  Fenn,  or  that  any  relation  of  trust 
existed  between  them,  and  alleges  that  no  representations  whatever 
were  made  by  said  Slayton  and  Fenn  which  were  and  are  not  strictly 
and  literally  true. 

The  answer  further  denies  the  allegations  of  the  bill  as  to  the  worth- 
less or  inferior  quality  of  said  lands  or  the  products  thereof,  or  of  the 
soil  or  the  grass  grown  thereon,  and  alleges  that  said  lands  consist  in 
part  of  meadow  marsh,  producing  a  good  quality  of  grass,  and  in  part 
of  upland  producing  other  crops,  and  that  they  correspond  and  are 
fully  equal  to  all  the  representations  made  by  said  Slayton  and  Fenn  at 
the  time  said  exchange  was  made.  It  alleges  that  said  exchange  was 
consummated  by  the  delivery  of  deeds  about  February  7,  1889;  that 
Slayton  and  Fenn  gave  their  note  for  ^2,000,  and  assumed  the  debt  for 
^10,000  secured  by  mortgage  on  said  Chicago  property  and  are  person- 
ally liable  to  the  holder  for  its  payment ;  that  complainant  went  into 
immediate  possession  of  said  Wisconsin  lands  and  has  ever  since  been 
and  now  is  in  possession  thereof;  that  said  Slayton  and  Fenn  went  into 
immeilire  j*  jssession  of  said  Chicago  property  and  forthwith  made  per- 
maiienc  and  lasting  improvements  thereon,  and  by  expenditure  of  their 
money,  labor,  and  services  have  largely  enhanced  the  value  thereof; 
that  the  defendant  has  used  and  occupied  said  land  since  said  sale  to 
him,  has  raised  crops  thereon,  and  that  with  full  knowledge  of  the  na- 
ture, character,  situatioiij  products,  and  value  of  said  land,  and  with  full 
knowledge  of  the  improvements  which  the  defendants  had  made  upon 
said^  Chicago  property,  he  has  repeatedly  expressed  and  indicated  his 
satisfaction  with  his  purchase  thereof,  and  has  ratified  and  affirmed  said 
exchange  and  failed  and  omitted  to  take  any  action  toward  rescinding 
said  sale  until  the  filing  of  the  said  bill,  and  until  after,  by  reason  of  the 
changed  condition  of  said  properties,  it  was  impossible  that  the  parties 
should  be  restored  to  their  original  situation,  and  the  defendants  there- 
fore set  up  and  rely  upon  the  defense  of  laches  and  negligence.  The 
answer  denies  that  said  Wisconsin  lands  are  worth  only  ^1,000  as  al- 
leged in  the  bill,  or  that  the  complainant  has  expended  in  improvements 
thereon  to  exceed  ^1,000,  and  alleges  that  the  complainant  was  fully 
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notified  as  to  the  situation,  nature,  ([iiality,  and  products  of  said  land 
long  prior  to  making  any  improvements  thereon  ;  that  the  first  informa- 
tion received  by  the  defendants  of  any  dissatisfaction  on  the  part  of  the 
complainant  with  said  sale  was  received  about  the  time  the  mortgage  on 
said  premises  for  |^  10,000  was  coming  due,  by  the  filing  of  the  bill 
herein,  and  that  said  bill  was  filed  for  the  obvious  purpose  of  clouding 
the  title  to  said  Chicago  property  and  preventing  an  extension  or  re- 
newal of  said  mortgage.  The  answer  admits  the  death  of  Charles  A. 
Slayton,  and  that  defendants  Sarah  T.  Slayton  and  Nettie  H.  Slayton 
are  sole  devisees  under  his  last  will. 

A  replication  to  said  answer  was  duly  filed,  and  the  cause  coming  on 
for  hearing  on  pleadings  and  proofs,  a  decree  was  entered  denying  the 
relief  prayed  for,  and  dismissing  the  bill  at  the  complainant's  costs  for 
want  of  equity.  From  that  decree  the  complainant  now  appeals  to  this 
court. 

The  evidence  as  to  the  representations  made  to  the  complainant  by 
Slayton  and  Fenn,  or  either  of  them,  during  the  course  of  the  negotia- 
tions which  resulted  in  said  exchange  is  conflicting,  the  complainant's 
testimony  tending  to  prove  said  representations  substantially  as  alleged 
in  the  bill,  while  that  of  defendant  Fenn  tends  to  show  that  no  such 
representations  were  made,  and  his  testimony  is  to  some  extent  at  least 
corroborated  by  that  of  witness  Groves,  who  was  present  at  the  time 
the  complainant  visited  the  Wisconsin  lands  prior  to  said  exchange,  and 
was  also  present  at  a  subsequent  interview  between  the  parties.  The 
court  below  having  heard  the  cause  on  pleadings  and  proofs  and  dis- 
missed the  bill  for  want  of  equity,  and  having  thus,  in  effect,  decided  all 
controverted  questions  in  favor  of  the  defendants,  it  will  be  presumed, 
in  support  of  the  decree,  that  this  contested  question  of  fact  was  re- 
solved in  their  favor.  The  testimony  of  the  complainant  and  of  defend- 
ant Fenn,  as  well  as  that  of  most  of  the  other  witnesses,  was  given 
orally  in  court,  and  the  court,  having  thus  had  an  opportunity  to  see  and 
hear  the  witnesses,  was  in  a  much  better  position  to  judge  of  their  rela- 
tive credibility  than  we  can  be  with  only  the  record  of  their  testimony 
before  us.  If,  therefore,  the  decision  of  the  case  depended  solely  upon 
whether  or  not  the  representations  alleged  were  proved  by  a  preponder- 
ance of  the  evidence,  it  would  be  very  difficult  for  us  to  find  tenable 
grounds  upon  which  to  place  our  dissent  from  the  conclusion  reached, 
as  we  must  presume,  by  the  court  below. 
;,  There  is  much  in  the  evidence  warranting  the  conclusion  that, 
JJwhether  said  representations  were  made  or  not,  the  complainant  ex- 
Ichanged  his  Chicago  property  for  said  Wisconsin  lands  upon  his  own 
jjudgment  as  to  the  character  and  qualities  of  said  lands,  and  without  re- 
lliance  upon  what  Slayton  and  Fenn  said  to  him  about  them.     It  is  un- 
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disputed  that,  before  making  the  exchange,  he,  in  company  with  Slay- 
ton  and  Groves,  went  upon  said  lands  and  made  such  examination  of 
them  as  he  desired  and  as  the  circumstances  permitted.  It  is  true  the 
lands  were  then  covered  with  a  considerable  body  of  snow  which  natur- 
ally made  the  examination  much  more  difficult  and  less  satisfactory,  but 
the  evidence  tends  to  show  that  the  complainant  professed,  at  least,  to 
be  able  to  form  a  satisfactory  judgment  of  the  character  of  said  lands 
and  the  qualities  of  the  soil  from  an  examination  made  under  those  cir- 
cumstances, and  that  he  expressed  himself  as  satisfied  with  the  results 
of  his  examination.  It  cannot  be  doubted  that  if  he  made  the  exchange 
relying  upon  his  own  judgment  based  upon  his  personal  examination  of 
the  lands,  and  not  upon  representations  made  to  him  by  the  vendors, 
no  fraud  was  practiced  upon  hirn  of  which  he  can  complain,  even 
though  it  should  appear  that  the  examination  made  by  him  was  in  fact 
inadequate,  so  as  to  lead  to  mistaken  conclusions. 

But  the  decision  of  the  case  may  be  placed  upon  other  and  perhaps 
more  satisfactory  grounds.  The  conveyance  of  said  lands  to  the  com- 
plainant was  made  February  7,  1889,  and  the  evidence  shows,  and  it  is 
in  fact  admitted,  that  he  took  immediate  possession,  and  from  that  time 
up  to  the  commencement  of  this  suit  spent  about  one-half  of  his  time 
each  month  on  said  lands,  personally  looking  after  his  farming  opera- 
tions and  overseeing  the  improvements  which  he  was  having  placed  on 
said  lands.  If  then  he  was  unable  to  examine  said  lands  sufficiently  at 
the  time  of  his  brief  visit  in  the  winter  when  the  ground  was  covered 
with  snow,  his  opportunities  for  finding  out  that  he  had  been  deceived 
and  defrauded,  if  such  was  the  case,  were  full  and  ample  as  soon  as  the 
snow  disappeared  in  the  spring. 

The  alleged  defects  in  the  character  and  quality  of  said  lands,  and  in 
respect  to  which  they  failed  to  answer  the  representations  alleged  to  have 
been  made  by  the  vendors,  are  stated  quite  voluminously  in  the  bill  and 
are  illustrated  in  various  ways  by  the  witnesses  in  their  testimony,  but 
when  analyzed  they  are  all  reduced  to  these  two,  first,  a  large  portion  of 
the  surface  was  in  reality  a  morass  or  marsh,  much  of  it  permanently 
covered  with  water,  and,  secondly,  the  soil  was  a  thin  layer  of  vegetable 
mold,  in  many  places  not  more  chan  one  inch  in  thickness,  covering  a 
bed  of  sand  or  quicksand.  If  it  be  admitted  then  that  the  defects  in 
said  lands  were  as  serious  as  the  bill  alkges  and  the  complainant's  evi- 
dence tends  to  show  their  want  of  productiveness  which  unfitted  them 
for  grazing,  raising  hay  or  other  profitable  tillage,  was  the  natural,  nec- 
essary, and  cbvioiis  result  of  one  or  both  of  these  conditions.  So  far  as 
the  lands  consisted  of  a  morass  or  swamp  or  were  covered  with  water, 
and  so  far  as  the  soil  consisted  of  only  a  film  of  vegetable  mold  an 
inch  or  so  in  thickness,  covering  a  bed  of  pur.e  sand,  their  unproductive- 
47 
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Tiess  and  their  consequent  worthlessness  was  apparent  to  any  person  of 
ordinary  intelligence  upon  bare  inspection,  and  the  complainant  had  no 
need  of  waiting  for  the  time  for  his  croi)s  to  mature  to  ascertain  the  fact 
that  he  would  inevitably  be  disappointed  of  his  harvest. 

The  character  and  quality  of  said  lands,  so  far  as  they  are  material 
here,  were  open  to  inspection  as  soon  as  the  winter  was  gone,  and  it  is 
almost  inconceivable  that  the  complainant  should  be  personally  present 
on  said  land  for  so  large  a  portion  of  the  time  without  being  fully  aware 
of  their  condition.  Very  soon  after  taking  possession  he  commenced 
the  erection  of  buildings  and  fences,  and  soon  after  set  men  to  work 
digging  ditches  to  drain  the  lakes  and  swamps,  all  of  which  improve- 
ments involved,  to  a  greater  or  less  degree,  the  excavation  of  the  soil 
and  sub-soil,  and  must  have  necessarily  made  the  complainant,  at  a  very 
early  period  of  his  occupancy,  thoroughly  acquainted  with  the  inferior  if 
not  worthless  character  of  the  soil. 

Although  the  falsity  of  the  representations  complained  of  must  have 
thus  early  become  known  to  the  complainant,  he  appears  to  have  con- 
tinued in  the  occupancy  of  said  lands  and  gone  forward  with  his  im- 
provements, and  to  have  pastured  his  cattle  and  cut  the  hay  thereon, 
and  he  is  not  shown  to  have  uttered  any  complaint  to  his  vendors  or  any 
one  else  in  relation  to  the  frauds  of  which  he  now  complains,  until  he 
filed  his  bill  in  this  case.  On  the  other  hand  he  is  shown  to  have  ex- 
pressed to  various  parties  at  different  times  down  to  and  even  after  the 
filing  of  his  bill  his  entire  satisfaction  with  his  purchase.  The  date  of 
filing  the  original  bill  does  not  appear  from  the  transcript  before  us, 
that  document  commencing  with  the  amended  bill  which  appears  to 
have  been  filed  February  8,  1890,  but  the  counsel  for  the  defendants 
states  in  his  brief  that  the  original  bill  was  filed  October  9,  1889,  and  as 
that  statement  does  not  seem  to  be  challenged  by  the  opposite  counsel, 
we  may  assume  that  to  be  the  correct  date. 

If  then  it  be  admitted  that  the  exchange  by  the  complainant  of  his 
Chicago  property  for  said  Wisconsin  lands  was  induced  and  brought 
about  by  the  fraudulent  representations  of  Slayton  and  Fenn  as  alleged, 
the  transaction  was  not  void  but  only  voidable  at  the  complainant's 
election,  and  if  he  wished  to  avoid  it,  it  was  incumbent  upon  him  to 
make  his  election  so  to  do  promptly  after  becoming  aware  of  the  fraud. 
His  continuing  to  treat  the  lands  as  his  own,  and  especially  his  volun- 
tarily proceeding  with  the  construction  of  valuable  improvements 
thereon  and  availing  himself  of  the  uses  and  profits  thereof  after  becom- 
ing fully  apprised  of  the  facts,  may  be  fairly  held  to  establish  an  election 
on  his  part  to  affirm  the  transaction,  and  after  having  once  made  his 
election,  he  must  be  held  to  it,  and  cannot  be  permitted  afterward  to 
rescind. 
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The  rule  on  this  subject  is  well  stated  in  Grymes  v.  Sanders,'  as  fol- 
lows :  "  Where  a  party  desires  to  rescind  upon  the  ground  of  mistake 
or  fraud,  he  must,  upon  the  discovery  of  the  facts,  at  once  announce  his 
purpose,  and  adhere  to  it.  If  he  be  silent,  and  continue  to  treat  the 
property  as  his  own,  he  will  be  held  to  have  waived  the  objection,  and 
will  be  conclusively  bound  by  the  contract,  as  if  the  mistake  or  fraud 
had  not  occurred.  He  is  not  permitted  to  play  fast  and  loose.  Delay 
and  vacillation  are  fatal  to  the  right  which  had  before  subsisted."  The 
rule  is  also  laid  down  in  2  Pomeroy's  Eq.  Juris.,  §  897,  as  follows  :  "All 
these  considerations  as  to  the  nature  of  misrepresentations  require  great 
punctuality  and  promptness  of  action  by  the  deceived  party  upon  his 
discovery  of  the  fraud.  The  person  who  has  been  misled  is  required, 
as  soon  as  he  learns  the  truth,  with  all  reasonable  diligence  to  disaffirm 
the  contract,  or  abandon  the  transaction,  and  give  the  other  party  an 
opportunity  of  rescinding  it,  and  of  restoring  both  of  them  to  their  orig- 
inal position.  He  is  not  allowed  to  go  on  and  derive  all  possible 
benefits  from  the  transaction,  and  then  claim  to  be  relieved  from  his 
own  obligations  by  a  rescission  or  a  refusal  to  perform  on  his  own  part. 
If,  after  discovering  the  untruth  of  the  representations,  he  conducts  him- 
self with  reference  to  the  transaction  as  though  it  were  still  subsisting 
and  binding,  he  thereby  waives  all  benefit  of  and  relief  from  the  misrep- 
resentations." The  doctrine  of  the  text  is  supported  by  many  authori- 
ties cited  in  the  notes. 

These  rules  are  clearly  applicable  to  this  case.  The  manifest  conclu- 
sion from  all  the  evidence  is,  that  as  early  as  April  or  May,  1889,  if  not 
earlier,  the  complainant  must  have  been  aware  of  the  truth  in  relation 
to  the  matters  covered  by  the  alleged  false  representations.  If  a  large 
part  of  said  lands  was  in  reality  a  morass  or  marsh,  much  of  it  perma- 
nently coveted  with  water  and  entirely  worthless,  he  musi  have  known 
so  then.  If  the  soil  was  as  shallow  as  he  claims,  he  must  have  known 
that  also.  If  the  lands  produced  only  weeds  and  rushes  mixed  with  a 
little  wire-grass,  that,  too,  must  have  very  soon  become  apparent  to  the 
most  ordinary  observation.  His  attention,  therefore,  must  have  been 
called  to  the  untruthfulness  of  the  representations  coinpla.ined  of  imme- 
diately after  the  disappearance  of  the  snow,  and  being  thus  put  upon  in- 
quiry, it  was  clearly  his  duty,  if  personal  observation  did  not  furnish  him 
all  the  information  needed,  to  make  due  inquiries  elsewhere.  xA.ll  needed 
means  of  information  were  at  hand.  His  overseer  and  confidential  em- 
ployee was  a  man  who  had  had  charge  of  said  lands  for  years  under 
former  owners.  Various  persons  were  living  in  the  neighborhood  who 
had  long  known  said  lands  and  who  now  appear  as  witnesses  in  his  be- 
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half  as  to  their  quality.  If  ordinary  observation  did  not  furnish  him 
with  information  enough,  it  certainly  furnished  him  with  enough  to 
make  it  his  duty  to  use  ordinary  diligence  in  seeking  to  obtain  more. 
He  is  shown  to  have  conversed  with  his  overseer  and  neighbors  about 
said  land,  expressing  his  own  satisfaction  therewith,  at  various  times 
down  to  the  date  of  filing  his  bill,  but  he  is  nowhere  shown  to  have  at- 
tempted to  ascertain  from  them  the  cjualities  and  capacities  of  said 
lands  as  developed  by  the  experiences  of  former  owners. 

But  it  is  claimed  that  he  did  not  fully  learn  the  inferior  quality  and 
capacities  of  said  lands,  and  the  falsity  of  said  representations,  until  the 
crop  of  hay  had  matured  and  been  gathered,  and  therefore  that  he  was 
not  bound  to  make  his  election  to  disaffirm  until  after  that  had  been 
done.  It  is  clear  that  this  contention,  under  the  facts  in  this  case, 
cannot  be  sustained.  The  inferior  quality  of  the  hay  crop  was  only  cu- 
mulative evidence  of  the  falsity  of  the  representations,  or  at  most  only  a 
new  incident  of  the  fraud.  The  case  of  Campbell  v.  Fleming  '  is  here 
in  point.  There  a  purchaser  of  certain  shares  of  stock  sought  to  dis- 
affirm the  sale  and  recover  back  the  purchase-money  paid  on  the 
ground  of  fraudulent  representations  made  to  him  in  the  course  of  the 
negotiations  which  resulted  in  the  purchase.  It  appeared  that  after  the 
discovery  of  the  falsity  of  said  representations,  the  plaintiff  treated  the 
stock  as  his  own,  and  disposed  of  some  shares  of  it,  but  after  the  dis- 
covery of  a  further  element  of  fraud,  he  sought  to  disaffirm.  In  sustain- 
ing a  judgment  of  non-suit,  Littledale,  J.,  said  :  "  No  doubt  there  was 
at  first  a  gross  fraud  on  the  plaintiff.  But  after  he  had  learned  that  an 
imposition  had  been  practiced  on  him,  he  ought  to  have  made  his 
stand.  Instead  of  doing  so,  he  goes  on  dealing  with  the  shares  ;  and, 
in  fact,  disposes  of  some  of  them.  Supposing  him  not  to  have  had,  at 
the  time,  so  full  knowledge  of  the  fraud  as  he  afterward  obtained,  he 
had  given  up  his  right  of  objection  by  dealing  with  the  property  after  he 
had  once  discovered  that  he  had  been  imposed  upon." 

We  are  of  the  opinion  that  the  complainant  in  this  case,  by  not  act- 
ing promptly  after  the  fraud  was  discovered,  and  by  continuing  there- 
after to  deal  with  said  lands  as  his  own  property,  waived  and  thereby 
lost  his  right  to  disaffirm  the  contract.  The  decree  of  the  Circuit 
Court,  being  in  harmony  with  the  views  above  expressed,  will  be  af- 
firmed. 

Decree  affirmed. 

» I  Adolph.  &  Ellis  40. 


In  the  Supreme  Court  of  Michigan,  May  31,  1893. 
[Reported  in  ()i  Michigan  Reports  i^^.'\ 
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JOSEPHINE  BEDIER  v.  DENIS  J.  REAUME  et.  al.  ^    -^  ^^, 

Appeal   from    Wayne.     Reilly,  J.     Argued  April   13  and  14,  18*93.      ^  v 

Decided  May  31,  1893.  *^  Ht^ 

Bill  to  cancel  a  deed  and  for  a  reconveyance.     Complainant  appeals.  /^»-v»v  t'v^ 

Decree  affirmed.     The  facts  are  stated  in  the  opinion.  ^d^TvTA-rT 

F.  A.  Baker  (  Walter  Barlow^  of  counsel)  for  complainant.  A><«ujl/«>-v 
Griffin^  JFarner  cn  Hunt  for  defendants.  *  rr 

Hooker,  C.J.      Joseph  Coon  died  intestate  at  Dearborn,  Wayne  <'^*'*''*^ 

County,  Mich.,  on  February  11,  1889,  leaving  a  widow  and  several  sons  i> ••^''^''''^'''^ 

and  daughters,  among  the  latter  being   the    complainant,  who  at  that  ^^.vvf  Ca<v,s* 

time  lived   in  Montana.     Defendant  Fuller  was  appointed  special  ad-  K^^^-^^J^ 
ministrator,   and   later    was  regularly  appointed  administrator,   of  the  n     j^^ 

estaTeT    Defendant  Willmarth  was  his  bondsman  in  relation  to  the  estate     .       r\      a 
to  a  large  amount.     He  was  also  one  of  the  commissioners  on  claims.  *    n 

The  estate  consisted  of  a  farm  of  about  400  acres  near  Dearborn,  some  «  xj^tutA 

real  estate  in  Detroit,  and  some  personal  property.     The  real  estate  was  ^       t^ 

inventoried  at  ^78  007,  and  the  personal  property  at  ^1,054.45.  "^^    ^^^^ 

"On  October  3,  18S9,  the  cornplajnarvt_ executed  a  deed  of  her  interest  ^^v^^'^r^ 

in  the  estate  to  the  defendant  Reaume,  which  was  recorded  December  fvjwvyvjJ-^ 

7,  1889,  on  which  last  mentioned  day  Reaume  executed  a  mortgage  to  <>vJ^   tftvJi 

her  upon  the  city  property  of  ^4,000.     He  also  executed  a  niortgage  ^  H^#«**a 

for    $500   to   Mrs.   Kenney,   receiving   from   her  ^500,  which,  with  the  t^  ^.  a*-, 

^4,000   mortgage,   was  forwarded  to  complainant  in  payment  for  the  .       ..      ^i^ 

deed.     The  ^500   mortgage  was   recorded   with   the  deed  ;  the  ^4.000  *      ■vViP^»^ 

niortgage  was  recorded  by  the  complainant  at  a  later  date.     The  nego-  "^^-^^"^^  Jt 

tiatioiTS  for  the  purchase  were  made  by  defendant  Fuller,  the  adminis-  \yVa>\  \   t. 

trl^tor,  who  went  to  Montana  and  saw  her,  and  completed  the  transaction  ^^.^^yv,  1 
by    correspondence.     Soon    after   these  transactions  the  complainant  1^\ 

came  to  Detroit,  where  she   has  since  resided,  and  about  the  middle  of  ^y'^T 

February,  1890,  she  gave  an  assignment  of  the  mortgage  to  Willmarth,  li  *-^  ^   '^ 

and  received  ^1,000,    the  remainder  to  be  paid  within  a  short  time.  ^"(fi^C^Oi^ 
Not  receiving  it,  she  employed  a  lawyer  to  get  it  for  her,  which  resulted     J\^  i„^,\  tj. 
in'tBe  payment  to  her  of  the  whole  amount. 

""The  transaction  is  not  free  from  suspicion,  but  it  clearly^appearsjthat 
after  the  complainant's  return  to  Michigan  she  was  informed  of  the  true 
cmKlition  of  the  estate.  She  says  that  she  saw  that  a  fraud  was  being 
peqSetrated  upon  her,  on  her  return  about  February  2,  1890,  and  was 
told  that  she  had  sold  too  chea£.^__She^,  appears  to   have  made  up  her 
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mind  to  wait  and  sec  how  things  turned  out.  She  assigned  the  niort^age 
and  pursued  WiUmarth  during  a  period  of  several  months  until  he  had 
paid^Tor  itlii  full,  and  about  eight  months  later  filed  her  bill,  without 
niakihg  a"  tender  oT  the  money  received,  praying  that  her  deed  be  can- 
celled,  and  that  the  premises  be  reconveyed  to  her,  subject  to  the  out- 
standing mortgages. 

tfaving,  under  the  advice  of  counsel,  deliberately  affirmed  her  con- 
tract by  the  sale  of  her  mortgage,  she  cannot  now  obtain  the  relief 
prayed,' 

The  decree,  dismissing  complainant's  bill,  will  be  affirmed. 

McGrath,  Long,  and  Montgomery,  JJ.,  concurred.  Grant,  J.,  took 
no  part  in  the  decision. 


\i 


RICHMAN  COLES,  Administrator  of  DANIEL  LINCH,  De- 
ceased, Appellant,  ?'.  CHARLES  L.  VANNEMAN,  Respond- 
ent. 


'  H/f*^  "^^  ^^^   Court   of  Errors   and  Appeals    of   New   Jersey,  June 

^  ojd(a4U^^  Term,   1893. 

..^(^^y^ 4J.i«fvv-'»»  [Reported  in  51  Ne^v  Jersey  Equity  Reports  323.] 

^  fV  f'*/""      On  appeal  from  a  decree  advised  by  Vice-Chancellor  Bird,  who 
x^^-^  w\         filed  the  following  opinion  : 

j,^jj^Jt  Daniel  Linch,  being  the  owner  of  two  hundred  and  fifty-two  acres  of 

•N  land,  sold  it  to   his  sons.  Helms  and   Samuel,  for  ^16,380,  in   January, 

1866.  They  paid  therefor  by  giving  two  mortgages,  one  for  ^5,000  and 
one  for  ^11,380.  March  15,  1866,  Daniel  Linch  assigned  the  ^5,000  to 
-/l>-»  KtafW"''*'  the  defendant,  C.  L.  Vanneman,  who  further  assigned  it  in  the  year 
'  ^»/v^*/K*<»* '  1876.  March  6,  1869,  Samuel  Linch  conveyed  his  interest  to  Helms 
;..«jJC#^mm^     Linch  in  the  said  premises,  subject  to  the  said  ^5,000  and  so   much  as 

,  remained  due  upon  the  ^11,380  mortgage. 

^•'^^  »  ♦  1  ■^'-  ^^^  period  last  named  the  defendant,  Charles   L.  Vanneman,  who 

'V^^jf*^^      was  brother-in-law  to  Daniel  Linch,  advanced  to  and  for  the  said  Helms 


^  KAACOM 


^- 


Linch  34,730  and  took  his  bond  and  mortgage  upon  the  said  premises 
therefor,  in  which  his  wife  joined.  But  the  defendant  alleges  that  he 
actually  paid  this  money  to  the  said  Daniel  Linch  on  account  of  the 
bond,  which  he  understood  to  be  the  only  security  which  the  said 
Oih>t^*>^^^  Daniel  held  for  the  ^i  1,380,  not  knowing  that  he  also  held  a  mortgage 
■^  A^^f"-  for  that  sum.  A  few  days  thereafter  he  advanced  ^1,000  more  to  the 
said  Helms  for  the  like  purpose  and  took  his  promissory  note  therefor; 


'  Carroll  7'.  Rice,  Walk.  Ch.  373  ;  Merrill  v.  Wilson,  66  Mich.  232;  Masson  v. 
Bovet,  I  Denio  69  ;  Cobb  v.  Hatfield,  46  N.  Y.  533. 
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this,  too,  he  alleges  he  paid  directly  to  Daniel  Linch  ;  and  at  about  the 
same  time,  at  the  request  of  the  said  Helms,  he  paid  to  the  said  Daniel 
the  further  sum  of  $455,  for  which  he  took  the  promissory  note  of 
Helms. 

March  8,  1875,  Daniel  Linch,  being  the  owner  of  another  tract  of 
land,  gave  a  mortgage  thereon  to  the  said  Charles  L.  Vanneman  to  se- 
cure the  payment  of  a  bond  for  ^4,050,  so  much  money  then  loaned  to 
the  said  Daniel  Linch. 

August  27,  1877,  Helms  Linch  and  wife  conveyed  the  said  two 
hundred  and  fifty-two  acres  to  the  said  Charles  L.  Vanneman  and 
Helms  Vanneman,  in  which  conveyance  it  is  declared  to  be  subject  to 
the  said  mortgage  of  ^5,000,  no  reference  whatever  being  made  to  the 
^11,380  mortgage. 

On  the  27th  day  of  August,  1877,  the  said  Charles  L.  Vanneman 
called  at  the  house  of  the  said  Daniel  Linch,  and  after  a  protracted  in- 
terview with  him,  a  part  if  not  all  of  which  was  had  in  the  presence  of 
his  wife  and  three  of  his  children,  he  procured  from  the  said  Daniel  the 
surrender  of  the  ^11,380  mortgage,  with  a  receipt  written  thereon  in 
full  discharge  thereof.  The  said  Charles  held  said  mortgage  until  the 
19th  day  of  October,  then  next,  when  he  procured  its  cancellation. 
Daniel  died  on  the  8th  day  of  August,  1885. 

The  allegations  in  the  bill  are  that  the  said  ^11,380  was  never  paid 
in  full,  and  that  the  said  Daniel  Linch,  the  mortgagee,  at  the  time  he 
surrendered  it,  was  of  unsound  mind  and  incapable  of  managing  his 
affairs,  and  that  the  mortgage  was  obtained  from  him  by  unfair  means 
and  by  taking  advantage  of  his  mental  infirmities. 

In  my  judgment  two  questions  arise  for  consideration  :  Was  the 
mortgage  paid  in  full  at  the  time  of  its  surrender  ?  '  If  there  be  serious 
doubt  whether  it  was  paid  or  not,  then  is  the  complainant  chargeable 
with  laches  ? 

My  mind  inclines  to  the  conviction  that  Daniel  Linch's  mental  in- 
firmities were  of  such  a  nature  as  to  cast  the  burden  of  showing  this 
transaction  to  have  been  fair  and  honest  upon  Charles  L.  Vanne- 
man, notwithstanding  he  procured  the  surrender  of  the  mortgage  with 
a  receipt  in  full  endorsed  thereon,  were  it  not  for  other  mitigating  and 
controlling  circumstances  which  the  law  regards  as  laches  and  which 
may  most  justly  be  presented  as  a  defense.  As  intimated,  Charles  and 
his  brother  took  the  title  to  this  land  from  Helms  Linch  on  the  27th  of 
August,  X077.  On  that  day  Charles  called  at  the  home  of  his  brother- 
in-law  Daniel,  when  Daniel,  his  wife,  daughter  and  three  of  his  sons 
were  at  home,  and  all  of  them  in  and  about  the  house  a  large  portion 

'  So  much  of  the  opinion  as  relates  to  this  question  has  been  omitted. — Ed. 
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of  the  time,  and  three  of  them  all  of  the  time.  I  think  it  cannot  be 
succcsshilly  disputed  but  that  they  well  understood  the  object  Charles 
had  in  view.  He  was  there  in  conference  with  Helms  about  this  matter 
from  one  to  three  hours.  Every  circumstance  or  condition  at  the  time 
and  for  days  after  was  calculated  to  excite  or  quicken  them  to  activity, 
in  case  there  had  been  any  evidence  of  wrong  or  unfair  dealing.  The 
conduct  and  declarations  of  Daniel  were  allowed  to  be  detailed  by  the 
witnesses,  his  wife  and  children,  not  for  the  purpose  of  binding  Charles, 
because  he  was  not  present,  nor  as  i)art  of  the  res  gestcc,  necessarily, 
but  for  the  purpose  of  showing  the  mental  condition  of  Daniel  so  im- 
mediately thereafter  as  to  afford  some  aid  in  reaching  a  reasonable 
judgment  as  to  the  extent  of  his  mental  weakness,  and  also  for  the  pur- 
pose of  showing  how  the  members  of  his  family  who  controlled  his  busi- 
ness affairs  were  influenced  by  what  he  then  said  and  did.  Almost  im- 
mediately after  Charles  left  with  the  mortgage  Daniel  went  to  bed  with- 
out in  any  manner  undressing  himself  and  remained  in  bed  for  two  or 
three  days.  He  seemed  to  be  in  great  distress  and  expressed  great 
anxiety  respecting  the  transaction  with  Charles,  saying  in  effect  that  he 
was  afraid  he  would  never  pay  him.  These  things  his  wife  and  children 
all  knew.  They  took  place  August  27,  1877.  Daniel  lived  until 
Augusts,  1885,  eight  years  less  nineteen  days.  During  all  this  time, 
until  nearly  the  last,  there  was  but  little  if  any  change  or  decline  in  his 
mental  spirits  or  vigor.  He  attended  to  and  looked  after  his  own  atTairs 
with  about  the  same  indifference  that  he  had  done  for  years  before.  He 
continued  to  reside  at  his  home  with  his  wife  and  children,  enjoying  all 
the  attention  and  solicitude  which  they  could  bestow. 

It  is  plain,  and  the  court  must  conclude,  that  Daniel  must  have  be- 
come reasonably  well  satisfied  with  the  surrender  of  the  mortgage,  for  if 
he  had  not  during  these  eight  years  he  would  have  taken  some  steps  to 
redress  any  supposed  injury.  And  it  seems  to  me  that  this  same  ob- 
servation must  be  made  with  still  greater  emphasis,  so  far  as  his  wife, 
and  especially  his  children,  are  concerned.  They  knew  all  about  the 
aberrations  of  his  mind,  and  had  for  a  long  time  previous  to  the  sur- 
render of  the  mortgage.  They  had  been  attending  to  almost  every 
business  transaction  in  his  behalf.  They  were  present  at  the  surrender 
of  the  mortgage.  Although  they  knew  what  was  going  on,  and  knew 
the  mental  weakness  with  which  he  was  afflicted,  and  saw  the  agitation 
of  his  mind,  and  saw  the  apparent  prostration  of  his  body  after  the  sur- 
render, they  neither  interfered  to  prevent  the  surrender  or  to  inquire 
into  the  details  of  the  transaction,  nor  did  they  take  any  steps  to  see 
that  it  was  correctly  conducted,  or  to  prevent  the  husband  or  father 
from  being  imposed  upon  ;  nor  did  they  afterward  become  alarmed  and 
so  awakened  as  to  attempt  any  redress.     From  that  time  until  the  19th 
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of  October,  when  Charles  presented  the  mortgage  for  cancellation,  one 
and  all  remained  silent ;  and  this  silence  continued  from  thence  until 
some  time  after  the  death  of  Daniel  in  1885.  No  excuse  whatsoever  is 
offered  for  this  delay.  If  an  unbroken  silence  can  ever  be  invoked  to 
show  an  acquiescence,  it  seems  to  me  this  may  be.  Equity  exacts  dili- 
gence ;  it  never  tolerates  a  suitor  in  promoting  his  own  profit  by  such 
procrastination.  In  this  case  not  only  is  Coley,  the  scrivener,  dead, 
but  Daniel  Linch  also.  Had  proceedings  been  taken  within  a  reason- 
able time  after  the  surrender  of  the  mortgage,  not  only  would  Daniel 
Linch  have  been  permitted  to  speak  as  a  witness,  but  Charles  L. 
Vanneman  also.  This  delay  of  about  eight  years  amounts  to  inexcusa- 
ble laches.' 

I  think  the  bill  should  be  dismissed,  with  costs. 

Jfr.  David  J.  Fancoast  for  the  appellant. 

Mr.  John  IV.  IVestcoit  iox  i\\Q  respondent. 

Per  Curiam.  Decree  affirmed,  for  the  reasons  given  in  the  Court  of 
Chancery. 

For  affirmance — The  Chief  Justice,  Depue,  Dixon,  Garrison,  Lip- 
pincott,  Magie,  Reed,  Van  Syckel,  Bogert,  Brown,  Clement,  Smith — 12. 

For  reversal — None. 

\l  ARTHUR  L.  PARSONS  v.  WILLIAM  McKINLEY.       •VwWvviW  •j'' 


In  the  Supreme  Court  of  Minnesota,  February  9,  1894.    *"^«'*^  t*v\.r«^w| 

\^Reported  in  <^(i  Minnesota  Reports  i\b^.'\  A  v 

Appeal  by  defendant,  William  McKinley,  from  an  order  of  the  Dis-  ^T\2 
trict  Court  of  St.  Louis  County,  Charles  L.  Lewis,  J.,  made  August  8,  t-O""^-"^  '-'Vv 

1893,  denying  his  motion  for  a  new  trial.  f-u»w«<  u^lk 

On  February  24,  1892,  the  plaintiff,  Arthur  L,  Parsons,  purchased  of  5«      * 

defendant  at  Duluth  two  hundred  shares  of  stock  in  the  Charleston  Iron  ^       ««- 

Company,  a  mining  corporation  organized  under  the  laws  of  this  State  .'*^o>*^*'^'^'*^ 

and  owning  mining  land  on  the  Mesaba  range  in  St.  Louis  County.    He  ^jj^,,^     AJC«- 

paid  $400  and  agreed  to  pay  $2,200  more  for  the  stock,  and  it  was  left  JhJS^ 

with  defendant  as  security  for  the  payment  of  plaintift's  notes  for  the  ,       / 

'Doughty   V.    Doughty,  2   Stock.  347;  Shipman   v.  Cook,  i    C.   E.   Gr.    251;  V    * 
Cooper  V.  Carlisle,  2  C.  E.  Gr.  525;  Poulson  v.  Van  Industein,  i  Stew.  Eq.  306;   f!,;    {^^^ 
s.  c,  2  Stew.  Eq.  594;  Hance  v.  Conover,  4  Stew.  Eq.   505;  Broun  v.  Mutual    .         q     V-VsP 
Insurance  Co.,  5  Stew.  Eq.  809;  Wood  v.  Chetwood,    6  Stew.    Eq.  9;  Creath's    ^-^"*'*'^  ' 
Administrator  v.  Sims,  5  How.  192;  Brown  v.  Buena  Vista,  5  Otto  159;  Lupton    ,/'K  r*"*****'  ' 
V.  Janney,  13  Pet.  381;  West  v.  Randall,  2  Mason  181;  Maxwell  v.  Kennedy,  8  «^'WV** 

How.  210;  Elmendorf  v.  Taylor,    10  Wheat.  152;  Godden   v.  Kimmell,  9  Otto    "  .  *\  f^ 

201:    Sullivan  v.   Portland  R.  R.  Co.,  4   Otto  807;  Wilkinson   v.   Sherman,  18      j  f-'^X'V  *^ 
Stew.  Eq.  413. 
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unpaid  portion  of  the  purchase  price.  The  notes  fell  due  in  April,  1892. 
He  paid  the  accrued  interest  and  renewed  the  notes  for  sixty  days.  He 
again  paid  the  interest  and  renewed  the  notes  in  June,  1892. 

On  the  sale  defendant's  agent,  without  knowing  the  facts,  stated  as  of 
his  own  knowledge  that  shafts  and  pits  on  the  property  had  been  sunk 
in  iron  ore  to  the  depth  of  seven  feet.  Plaintiff  was  ignorant  in  the 
matter  and  believed  the  statement  and  relied  thereon.  In  fact,  no  shaft 
or  pit  had  been  sunk,  and  the  agent  had  no  personal  knowledge  on  the 
subject.  The  mining  property  was  over  sixty  miles  north  from  Diiluth, 
where  the  parties  resided  and  where  the  stock  was  sold.  The  market 
value  of  the  stock  declined,  and  at  the  time  of  the  commencement  Oi 
this  action  did  not  exceed  $2  per  share. 

Plaintiff  discovered  the  falsity  of  the  statement  in  July,  1892.  He 
afterward  had  several  interviews  with  defendant  concerning  renewals 
and  payment  of  his  notes,  and  asked  further  time,  but  did  not  mention 
or  refer  to  the  false  statement  or  repudiate  the  purchase.  He  first 
mentioned  it  to  defendant  on  January  19,  1892,  and  immediately  there- 
after commenced  this  action  to  have  his  notes  cancelled  and  to  recover 
the  money  he  had  paid.  The  trial  court  made  findings  of  these  facts 
and  ordered  judgnient  for  plaintiff  as  prayed.  Defendant  moved  for  a 
new  trial,  but  was  refused,  and  he  appeals. 
Walter  Ayres  for  appellant. 
Cotton,  Dibell  &'  Rey?wlds  for  respondent. 

Collins,  J.  There  is  but  one  feature  of  this  case  which  we  need  to 
consider,  and  that  is  presented  by  ajipellant's  fifth  assignment  of  error — 
that  the  conclusion  of  law  ordering  judgment  in  plaintiffs  favor  was  not 
justified  by  the  findings  of  fact.  When  purchasing  stock  shares  of  the 
Charleston  Iron  Company  from  defendant,  in  February,  1892,  plaintiff 
paid  a  part  of  the  agreed  price  and  executed  and  delivered  his  promis- 
sory notes  for  the  balance.  These  notes  were  renewed  and  interest 
was  paid  several  times,  the  last  renewal  being  in  June,  1892. 

This  action  was  commenced  in  January,  1893,  to  compel  a  surrender 
and  cancellation  of  the  notes,  and  to  recover  the  various  sums  of  money 
paid  by  plaintiff,  on  the  ground,  as  alleged  in  the  complaint,  that  false 
and  fraudulent  statements  and  representations  as  to  the  depth  in  iron 
ore  to  which  the  mining  company  had  sunk  its  shafts  and  pits  were  made 
by  defendant  and  his  agent  to  plaintiff,  with  intent  to  deceive  and  de- 
fraud the  latter  and  to  induce  him  to  purchase  the  stock  shares  in  ques- 
tion. 

These  allegations  were  found  to  be  true,  and  the  court  also  found 
that  plaintiff  relied  upon  and  believed  them  when  buying  the  stock.  It 
then  proceeded  to  find  that  plaintift  discovered  the  false  and  fraudulent 
character  of  these  statements  and  representations  in  the  month  of  July^ 
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1892,  and  that  afterward  and  prior  to  January,  1893,  he  had  several 
interviews  and  communications  with  defendant  concerning  the  payment 
of  his  notes,  executed  and  dehvered  in  renewal  in  June  previous,  then 
past  due  ;  that  in  none  of  said  interviews  and  communications  did  plain- 
tiff call  defendant's  attention  to  the  fact  that  false  and  fraudulent  state- 
ments and  representations  had  been  made  to  him,  nor  did  he  in  any 
way  repudiate  the  transaction  or  claim  that  it  should  be  annulled  on  that 
ground.  On  the  contrary,  the  plaintiff  at  these  interviews  and  in  these 
communications,  some  of  which  occurred  in  the  first  half  of  the  month 
of  January,  1893,  informed  defendant  that  he  did  not  have  the  money 
with  which  to  pay  the  notes,  and  that  the  latter  would  have  to  carry 
them  along  for  some  time.  He  first  made  the  claim  now  put  forward 
on  or  about  January  19,  1893.  It  will  thus  be  seen  that  a  period  of 
more  than  six  months  elapsed  after  plaintiff  learned  that  he  had  been 
deceived  and  defrauded  before  he  mentioned  it  to  defendant  or  mani- 
fested an  intention  to  repudiate  his  obligations. 

During  this  period  of  time  he  had  frequent  interviews  and  communi- 
cations with  defendant  respecting  the  payment  of  his  paper,  but  at  no 
time  did  he  intimate  that  he  had  been  deceived  and  defrauded  or  that 
he  intended  to  refuse  payment.  His  default  was  always  excused  on  the 
ground  that  he  was  not  in  funds,  and  he  frequently  requested  defendant 
to  hold  the  "^otes  for  payment  in  the  future.  He  did  not,  after  know- 
ledge of  the  alleged  fraud  and  deception,  renew  the  notes,  nor  did  he 
in  express  words  affirm  the  transaction,  but  he  said  and  did  things 
wholly  inconsistent  with  a  purpose  or  intention  of  refusing  to  abide  by 
it.  He  must  be  deemed  to  have  waived  his  right  to  rescind  upon  the 
ground  of  fraud  and  to  have  elected  to  retain  and  pay  for  the  stock 
shares. 

While  the  facts  are  different  in  the  two  cases,  no  real  distinction  can 
be  pointed  out  between  plaintiff's  acts  and  conduct  after  he  discovered 
the  fraud  and  those  of  appellant  in  Marshall  v.  Oilman."  Any  act  of 
ratification  of  a  contract  after  knowledge  of  the  facts  authorizing  a  re- 
scission amounts  to  an  affirmance  and  terminates  the  right  to  rescind.^ 
Mere  passiveness,  even  for  an  unreasonable  length  of  time,  will  terminate 
the  right. 

It  is  the  duty  of  a  party  who  has  been  induced  to  enter  into  a  con- 
tract through  fraud,  to  act  upon  the  first  opportunity  after  discovering 
such  fraud,  and  to  rescind  the  contract  by  repudiating  its  obligations  and 
restoring  what  has  been  received  under  it,  if  he  desires  to  avail  himself 
of  his  right  to  rescind.     He  is  bound  to  elect  what  course  he  will  pur- 

I47  Minn.  131  (49  N.  W.  6S8.) 

'•'  Krauss  v.  Thompson,  30  Minn.  64  (14  N.  W.  266.)  See  also  Crooks  v.  Nip- 
polt,  44  Minn.  239  (46  N.  W.  349.J 
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sue  within  a  reasonable  time,  at  least,  after  learning  of  the  deception, 
and  is  not  at  liberty  to  hesitate  and  delay  or  wait  for  a  future  view  of 
his  own  convenience  or  of  the  market  value  of  the  properly  before  de- 
termining the  question  of  affirmance  or  rescission.'  As  to  the  circum- 
stances under  which  this  rule  will  be  applied,  see  cases  collated  in  21 
Amer.  &  Eng.  Enc.  Law,  p.  80,  note  2. 

Under  the  findings  of  fact  in  respect  to  plaintiffs  acts  and  conduct  for 
a  period^of  six  months  after  he  discovered  the  fraud  and  deceit  practiced 
/Ma*,  j  •>  a  upon  him,  he  is  not  entitled  to  the  relief  demanded  in  his  complaint. 

^7     '/  iP  Order  reversed. 

P  

'  /  In  the  Supreme  Court  of  Nebraska,  June  26,  1894. 

,     y  \^Reported  in  41  Nebraska  Reports  563.] 

*      .  .  Appeal  from  the  district  court  of  Lincoln  County.     Heard  below 

**^  ^^-^     before  Church,  J. 

IX  \SX    ^^  Grimes  &>  Wilcox  for  appellant. 

fi  AiXa^  -^-  J-  ^'^^'^^''1  ^-  ^-  Hinman,  and  T.  Fulton  Gantt,  contra. 

■\      Irvine,  C.     In  February,  1890,  the  defendant  Hqltry  was  the  owner 

Ija*^  [^^^"^  q{  two  hundred  shares  of  stock  in  the  North  Platte  Milling  and  Ele- 
vator Company.  Foley  was  the  owner  of  certain  real  estate  in  North 
Platte,  which  has  been  referred  to  generally  in  the  record  as  the  Spruce 
Street  property.  On  February  24,  1890,  Holtry  transferred  the  stock 
to  Foley  and  received  in  exchange  a  conveyance  of  the  Spruce  Street 
property  and  $1,500  in  cash.  In  January,  1891,  Foley  began  this 
action  to  rescind  the  contract  and  conveyances  because  of  alleged  false 
re(iresentations  made  by  Holtry  to  Foley  inducing  the  transfer.  There 
was  a  general  finding  for  the  plaintiff  and  a  decree  requiring  the  recon- 

l^'tJi^OCU  ^'^'^'^    veyance  of  the  Spruce   Street  property   and  rendering   judgment  for 

d>ijic*^  \^  $1,000  for  the  plaintiff,  coupled  with  an  order  for  the  retransfer  of  thg 
stock  to  the  defendant. 

The  defendant,  in  his  amended  answer,  pleads  that  between  the  first 
days  of  May  and  October,  1890,  he  improved  the  Spruce  Street  prop- 

'Jv^  brvv*^        erty,  expending  $1,500  ;  that  the  plaintiff  stood  by  and  saw  the  defend- 

O^  Ck/^  '1         ant  making  such  improvements  and  made  no  objection  thereto  ;  that 

tt.i'^C'*?   Vv-      ^"  March  i,  1890,  plain tifif  was  elected  a  director  of  the  elevator  com- 
C*,i)       pany  and  that  he  filled  and  occupied  such  office,  taking  an  active  in- 

Vv^g*,.  f  07»'        terest  and  part  in  the  management  of  the  business,  until  the  bringing  of 

CMA^  h  "7/  1  Masson  v.  Bovet,  i  Denio  69  ;  Baird  v.  Mayor,  etc.,  of  N.  Y.,  96  N.  Y.  567  ; 

<L^*A*>    V'V  Key  V.  Jennings,  66  Mo.  356  ;  Hunt  v.  Blanton,  89  Ind.  38. 

^ixy^  ^^^    W6.H  *'w^  cuJs^^^   '      Lv-j-'v^. 
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this  action.     The  reply  admits  that  the  defendant  made  improvements 

on  the  property,  but  alleges  that  they  were  made  before  plaintiff  learned 

of  the  falsity  of  the  representations  alleged  in  the  petition.     The  reply 

also  avers  that  the  cost  of  the  improvements  did  not  exceed  $[,300,  of 

wTiich  $r.oooremained  unpaid  and  a  lien  on  the  property.     We  think 

there  was  no  delay  in  bringing  this  action,  which  of  itself  would  bar  the 

plaintiff  from  relief.     Our  statute  provides  the  period  of  four  years  after, 

tlTe~dTscovery  of  the  fraud  for  instituting  an  action  to  obtain  relief  there-l  /^^6>-t<f 

from,  antl  in   the   absence  of  special  circumstances  it  is  probable  thatj   VL-aO^  *i 

a  plaintiff  would    not   be   barred   from  relief  for  inaction  during  that', 

period.     It  is  also  a  recognized   principle   that  an  equitable  estoppel 

will  not  operate  where   the  party  seeking  the   benefit   of  the  estoppel 

knew  the  facts  by  virtue  of  which  the  estoppel  was  claimed.' 

We  find,  however,  a  somewhat  different  question  presented.  The 
petition  and  the  amended  petition  state  distinctly  that  "  as  soon  as 
plaintiff  discovered  that  such  representations  were  false,  to  wit,  on  or 
about  the  30th  day  of  April,  1890,  and  at  several  times  since,"  plaintiff 
applied  to  defendant  and  tendered  back  the  stock  transferred  and  re- 
quested a  reconveyance.  The  plaintiff  introduced  evidence  tending  to 
show  that  this  averment  had  been  made  after  a  hasty  consultation  and 
because  of  a  misunderstanding  between  him  and  his  attorney,  but  no 
amendment  was  made,  nor  was  there  any  application  made  to  amend 
the  petition  in  this  regard.  The  plaintiff  is  therefore  estopped  by  his 
averment,  and  it  must  be  taken  as  admitted  that  he  had  knowledge  of 
the  fraud  alleged  on  April  30,  1890.  The  uncontradicted  evidence 
sTiovvs  that  the  defendant  did  not  begin  the  improvements  until  May ; 
that  the  property  was  so  situated  that  the  plaintiff"  had  knowledge  of  the 
commencement  and  progress  of  the  improvements  ;  in  fact  the  plaintiff 
does  not  deny  this.  Although  the  plaintiff  may  have  become  aware  of 
the  fraud  in  April,  we  do  not  think  that  his  mere  inaction  until  the  fol- 
lowing January  would  deprive  him  of  the  right  to  rescind,  especially  as 
it  does  not  appear  that  he  was  in  possession  of  evidence  sufficient  to 
sustain  the  action  until  a  much  later  time  ;  but  it  is  a  well  recognized 
pTincipIe  that  a  party  who  has  been  led  into  a  contract  by  false  re;pre- 
sentations  has  two  courses  open  to  him.  He  may  rescind  the  contract, 
orTTe  may  let  it  stand  and  bring  his  action  for  damages.  It  is  equally 
well  established  that  if  he  elect  to  rescind,  he  must  act  promptly  on  the 
discovery  of  the  fraud,  and,  in  the  language  of  Pomeroy,''  "  when  a 
party,  with  full  knowledge,  or  at  least  with  sufficient  notice  or  means  of 
Icriowledge,  of  his  rights,  and  of  all  the  material  facts,  freely  does  what 
amounts  to  recognition  of  the  transaction  as  existing,  or  acts  in  a  man- 


Nash  V.  Baker,  37  Neb.  713 
2  Equity  Jurisprudence  965, 


2  Pomeroy,  Equity  Jurisprudence,  §  810.  k     .J  jjjiA 
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ner  inconsistent  with  its  repudiation,  or  lies  by  for  a  considerable  time 
and  knowingly  permits  the  other  party  to  deal  with  the  subject-majter 
under  the  belief  that  the  transaction  has  been  recognized,  or  freely  abj 
stains  for  a  considerable  length  of  time  from  impeaching  it,  so  that  the 
other  party  is  thereby  reasonably  induced  to  suppose  that  it  is  recog^- 
nized,  there  is  acquiescence,  and  the  transaction,  although  originallj[' 
impeachable,  becomes  unimpeachable  in  equity."  Applying  this  rule, 
we  have  Mr.  Foley  admitting  in  the  record  that  he  knew  of  the  fraud 
April  30,  1890.  We  have  him,  with  that  knowledge,  permitting  Holtry 
to  make  valuable  improvements  on  the  premises  conveyed  to  him  with- 
out in  any  manner  informing  Holtry  of  his  intention  to  rescind  ;  for 
there  is  not  a  particle  of  evidence  to  substantiate  the  plea  of  tender  and 
demand  of  reconveyance,  and  this  allegation  was  put  in  issue.  Further- 
more, we  have,  by  the  uncontradicted  evidence,  Mr.  Foley^\>iifl_haiLiQ 
March  become  a  director  of  the  elevator  company,  attending  the  meet- 
ings of  that  company  and  taking  part  in  its  affairs  down  to  the  very  time 
when  this  action  was  commenced.  Under  these  circumstances  we  do 
not  think,  whatever  the  plaintiff's  rights  may  be  in  an  action  at  law,  that 
he  can  claim  relief  by  rescission  in  a  court  of  equity.  The  acts  refer- 
red to  must  be  treated  as  an  election  upon  his  part  to  abide  by  the 
contract,  or  at  least  as  estopping  him  from  exercising  a  contrary  election. 

It  is  claimed  that  defendant  has  only  paid  a  small  portion  of  the 
cost  of  the  improvements.  The  evidence  shows  part  paid  and  part  un- 
jjaid,  but  does  not  disclose  the  proportion.  This  is  immaterial,  because 
defendant  is  obligated  for  all. 

At  the  very  close  of  the  appellant's  brief  there  is  an  insinuation  that 
the  trial  judge  was  influenced  by  social  relations  with  the  plaintiff. 
Had  this  been  called  to  our  attention  before  the  brief  had  been  ex- 
amined, the  brief  would  have  been  stricken  from  the  files  and  the  court 
would  have  refused  to  consider  any  further  brief  in  the  case  from  the 
same  counsel.  We  have  several  times  had  occasion  to  reprimand 
counsel  for  reflections  on  the  trial  judge.  It  has  been  hoped  that  there 
would  be  no  occasion  for  further  action  in  this  respect.  If  the  rule 
heretofore  resorted  to  prove  insufficient  to  deter  attorneys  from  such 
conduct,  other  means  will  be  adopted  which  will  place  it  beyond  the 
power  of  attorneys  so  disposed  to  make  such  comments.  We  have 
examined  this  whole  record,  embracing  more  than  600  pages,  with  care, 
and  we  are  convinced  that  the  learned  judge  who  tried  the  case  con- 
ducted the  proceedings  with  dignity,  fairness,  and  i)recision. 

For  the  error  referred  to  the  judgment  of  the  district  court  must  be 
reversed  and  the  cause  remanded,  with  leave  to  plaintiff,  if  he  so  desire, 
to  amend  his  petition  and  pray  judgment  for  damages. 

Reversed  and  remanded. 


CHAPTER  III.       <£(.^^  ']^l^i^  HfZH 

DURESS  AND  UNDUE  INFLUENCE.  ^      i-   >-f      cTvv   >V^ 

Ov^of^-i 

NEiLSON  V.  Mcdonald  et  al.        u.,^v"yU-v  ^L^O^ 

In  the  Court  of  Chancery  of  New  York,  July  29,   1822.     u**-''~2»-^    ^nJ^ 

[^Reported  in  6  yohnson  Chancery  Reports  20i.]  C/  U  j. 

The  bill,  filed  January  25,  182 1,  stated  that  in  November,  1820,  the  v         ^    r  w-» 

defendants,  McDonald  and  Franklin  Livingston,  caused  2,  fi.  fa.  to  be  '••'^-'^-**^ 

issued  on  a  judgment  obtained  by  them  against  the  plaintiff  in  August,  yTf^A  .  ^" 

1819,  for  $483.62,  which  was  delivered  to  the  defendant,  W.  Griffith,  as  ,  1^^ 

deputy  of  the  sheriff  of  the  county  of  Saratoga,  while  the  plaintiff  was  7 

aJbsentatthecit^of  New  York.     That  Griffith,  by  virtue  of  the  exe-  {^  Of  ^***^ 

cution,  seized  all.  the  plaintiff's  personal  property,  consisting  of  horses,  hi  tfUJ^J-i  ^ 

cattle,  sheep,    grain,    etc.,  farming    utensils,  household    furniture,  etc.,  ,     -      v-irt> 
of  the  value  of  $3,000,  which  were  advertised  for  sale  at   the  plain         al  i  Jit\0  \ 

tiffs  dwelling  house,  on  the  22d  of  November.     The  plaintiff  returned  ;  ^ 
home  the   preceding    evening.     About   9    o'clock    on  the   morning  of       <r^  X   ^-^ 
the    2  2d    of    November   all   the    defendants    came    to    the    plaintiffs       .^^  ^  *«ui  f iJ^ 
housCj  when  G.,  the  deputy  sheriff,  said  that  he  had  come   to  force  a      •i^.w^J  *-*/>*  ^ 
sale  of   the   plaintiff's  property.     The  plaintiff  requested   G.   to  delay  ^^ tuJ^Ci. 

the   sale   for   three  hours,   so    that    he   might   send   to   the   distance  of  ,    *■    ^ 

four  miles  to^et  the  nioney  to  satisfy  the  execution,  and  G.  answered  ' 

that  the  payment  must  be  in  specie.     The  plaintiff  then  requested  indul-  ^^^    i^iOO 

gence  until  the  next  morning,  that  he  might  procure  specie,  and  offered  /?  ^-^^  u^S^ 

G".  any  security  he  might  wish  ;  G.  answered  that  he  should  be  governed  .         ^^  ^^ 

by  the  plaintiffs  in    the  execution.     G.  refused  to  grant  any  delay,  and  ^^  . 

proceeded  immediately  to  sell  the  property,  the  greater  part  of  which  ^^  c-^s*-^ 

was  struck  off  to  the  defendants,  McDonald,  Livingston,  and  Eddy,  as  VmJ^    ^'H 

the  highest  bidders.     The  amount  of  sales  was  $298  65,  though  the  real  /  >^.  ^^^      fC 
value  of  the  property  sold  was  about  $2,000,  and  the  sales  were  made  r       < 

vvlth  such  unusual   rapidity  as   scarcely   to  allow  time  for  a  second  bid.  ^^'^  v.'O^ 

After  the  stock,    fanning   utensils,  grain,   etc.,  were   sold    G.    said   he  VcO  «->-'2>^ 

should  proceed  to  sell  the  household  furniture  to  satisfy  the  residue  of  L"<\— (/2p  z^s 
the  execution.     The  bill  stated  that  the  plaintiff,  being  greatly  agitated  . 
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at  the  violent  and  oppressive  proceedings  of  the  defendants,  and  moved 
by  the  anxiety  of  his  wife  and  family  to  prevent  a  sacrifice  of  his  house- 
hold furniture,  and  being  ignorant  whether  he  could  obtain  redress 
against  such  proceedings,  with  the  advice  of  an  attorney  wKo'had 
arrived  in  the  meantime,  entered  into  a  negotiation  with  tlie  defend- 
ants, McD,  and  L.  That  McD.  had,  in  May  term,  18 1  7,  recovered  a 
judgment  against  one  of  the  plaintiff's  sons  for  about  $jij6oo,  and  on 
which  the  sheritT,  in  July,  1818,  took  and  sold  goods  to  the  value  of 
$400,  whicli  the  plaintitf  had  previously  purchased  under  a  i)rior  judg- 
ment and  execution  against  his  son.  The  defendant  McI).  deinanded 
$2,500  for  the  judgment  against  the  plaintiff  and  the  j;uigine£t 
against  his  son,  and  for  a  promissory  note  of  ilie  latter  fur  $800, 
indorsed  by  J.  Boyce,  and  that  the  plaintiff  should  also  assume  to 
pay  a  note  of  his  son,  held  by  the  defendant  Eddy,  for  about  $50. 
That  the  judgment  against  the  plaintiff's  son  and  the  notes  were  not 
recoverable,  as  the  plaintiff's  son  and  Boyce  were  utterly  insolveh't. 
The  plaintiff,  induced  by  the  reasons  mentioned,  and  apprehend- 
ing that  his  real  estate  might  also  be  sacrificed,  complied  with  the 
demand  of  McD.  and  L.,  and  executed  to  McD.  a  mortgage  in  fee  of 
ninety-eight  acres  of  land,  and  a  bond  for  $2,500,  with  interest,  and 
gave  his  note  to  the  defendant  E.  for  $50  ;  and  thereupon  the  prop- 
erty sold  was  given  up,  and  McD.  assigned  to  the  plaintiff  the  judgment 
and  note  against  his  son,  and  the  judgment  against  the  plaintiff  him- 
self was  discharged.  The  plaintiff  afterward  tendered  to  the  defend- 
ants McD.  and  L.  the  amount  of  the  execution  against  himself,  aii3 
demanded  the  bond  and  mortgage,  which  they  refused.  The  bill 
charged  a  fraudulent  combination  between  the  defendants  to  oppress 
the  plaintiff,  and  to  coerce  him  to  assume  the  debts  of  his  son,  etc. 
That  McD.  had  brought  a  suit  against  the  plaintiff  on  the  bond,  etc. 
Prayer  for  an  injunction,  etc.,  and  for  general  relief. 

The  defendants  answered  separately,  and  denied  any  fraudulent  com- 
bination, etc.  The  defendant  McD.  in  his  answer  admitted  that  the  prop- 
erty sold  was  worth  about  $1,200  ;  that  the  amount  of  sales  was  about 
$300 ;  that  all  the  purchasers,  except  him  and  L.,  were  required  imme- 
diately to  pay  in  specie.  That  the  property  was  restored  afterward  on 
the  plaintiff's  agreeing  to  the  demands  of  the  defendant,  and  giving  the 
bond  and  mortgage  as  stated  in  the  bill,  and  the  judgment  and  note  of 
J.  Neilson,  Jr.,  were  assigned  to  the  plaintiff,  and  the  judgment  against 
the  plaintiff  discharged.  He  admitted  that  he  required  the  payment  in 
specie,  with  a  view  of  preventing  the  plaintiff  from  obtaining  the  means 
of  paying  the  execution,  and  of  making  advantageous  purchases  at  the 
sale,  so  as  to  secure  a  portion  of  his  large  demand  against  J.  Neilson, 
Jr.,  the  plaintiff's  son.     That  he  had  sued  the  plaintiff  on  the  bond,  who 
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had  made  a  tender  of  the  balance  due  on  the  execution,  with  the  costs 
and  fees,  and  demanded  the  bond  and  mortgage,  which  the  defendants 
had  refused. 

Proofs  were  taken  in  the  cause,  and  the  defendants  Griffiths  and  Liv- 
ingston were  examined  as  witnesses  for  the  other  defendants,  and  their 
depositions  taken  de  bene  esse. 

A.  Van  Vechten  for  the  plaintiff", 

B.  F.  Butler  for  the  defendants. 

The  Chancellor.'  Before  I  enter  on  the  discussion  of  the  merits 
of  this  case  I  must  dispose  of  a  preliminary  question  respecting  the 
competency  of  the  testimony  of  the  defendants  G.  and  L.,  who  were 
examined  as  witnesses  for  their  co-defendants,  saving  all  just  excep- 
tions.'' 

In  the  examination  of  the  merits  the  testimony  of  the  two  defend- 
ants does  not  appear  materially  to  alter  or  affect  the  conclusions  which 
follow  necessarily  from  a  review  of  the  pleadings  and  proofs. 

The  sale  complained  of  was  very  evidently  held  and  conducted  by 
concert  among  all  the  defendants,  and  the  object  of  the  combination 
was  to  enable  the  defendants  McD.  and  E.  to  buy  in  the  prop- 
perty  of  the  plaintiff"  at  an  enormous  sacrifice  of  it,  in  order  to  in- 
demnify themselves  for  the  hazard  or  the  loss  of  their  debts  against 
an  insolvent  son  of  the  plaintiff,  or  else  to  coerce  the  plaintiff  by  these 
means  to  assume  those  debts  of  his  son.  Either  motive  was  uncon- 
scientious, and  one  which  the  law  will  not  recognize  and  sanction.  The 
defendants  disclaim  any  such  combination,  but  the  facts  admitted  and 
proved  do,  in  my  judgment,  discredit  their  denial.  The  defendant 
McD.,  who  was  the  chief  author  of  the  transaction,  and  the  most 
deeply  interested  in  the  success  of  the  plot,  admits  in  his  answer  that 
"  he  did  require  payment  in  specie  at  the  sale,  with  the  view  of  making 
advantageous  purchases  of  property  at  the  sale,  in  the  hope  of  thereby 
saving  a  portion  of  the  large  amount  justly  due  him  from  the  son  of 
the  plaintiff,"  The  defendant  G.,  who  was  bound  to  have  exercised  a 
sound  discretion,  according  to  his  own  judgment,  in  the  time,  mode,  and 
terms  of  sale,  admits  that  when  the  plaintiff"  asked  for  a  postponement 
of  the  sale  he  replied  "  that  he  should  follow  the  directions  of  McD.,  the 
plaintiff  in  the  execution,  and  proceed  to  sell"  ;  and  "  that  before  the 
sale  commenced  W.  McD.  informed  him  that  he  would  require  pay- 
ment from  him  in  specie,  and  that  G.  then  declared  that  he  should  sell 
the  property  for  ready  pay  in  specie."  The  defendant  L.,  who  dis- 
claims in  his  answer  of  having  an  interest  in  the  execution  under  which 
the  sale  was  made,  and  all  concert  and  combination  in  the  sale,  admits 

'  James  Kent. — Ed. 

*  So  much  of  the  opinion  as  relates  to  this  question  has  been  omitted. — Ed. 
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that  he  purchased  a  miinber  of  articles,  such  as  three  pleasure  sleighs, 
a  riding  chair,  a  wagon  and  harness,  and  a  quanility  of  corn  and  hay, 
for  very  small  prices,  which  he  states,  to  the  extent  of  $25  ;  and  that 
all  the  purchasers  except  McD.  and  him  had  been  required  to  make 
])ayment  in  specie,  and  that  upon  the  settlement  between  the  plaintiff 
and  McI).  he  consented  to  give  up  what  he  purchased  ;  and  yet  he 
says  there  was  no  combination  !  So  the  defendant  K.  admits  in  his  an- 
swer that  he  attended  the  sale,  "  in  the  hope  of  making  advantageous 
purchases  thereat,  and  of  thereby  saving  his  demand  against  the  son  of 
the  plaintiff,  or  some  portion  thereof."  It  is  in  proof  that  the  defend- 
ant E.  came  to  the  sale  prepared  with  specie  in  his  pocket ;  and  he 
gave  up  his  purchases  after  the  plaintiff  had  assumed  his  son's  debt  to 
him  ;   and  yet  he  also  denies  all  concert  and  combination  ! 

The  deputy  sheriff,  G.,  plainly  lent  himself  to  be  the  agent  of  McD. 
in  this  scene  of  oppression,  and  he  is  justly  censurable  for  the  abuse  of 
his  discretion  as  a  public  officer,  and  by  an  unwarrantable  use  of  his 
process,  for  the  purpose  of  giving  effect  to  this  unlawful  combination. 
The  case,  under  all  its  circumstances,  strikes  me  as  a  grievous  instance 
of  the  abuse  of  power,  for  the  purpose  of  oppression  and  extortion. 

To  give  a  just  view  of  the  case  it  will  only  be  necessary  to  state  a 
few  of  the  prominent  facts. 

The  plaintiff  was  a  man  of  large  real  and  personal  estate,  to  the 
amount  of  from  ten  to  seventeen  thousand  dollars,  according  to  different 
estimates.  This  fact  was  of  public  notoriety,  and  well  known  to  the 
defendants.  The  fojced  sale  and  the  refusal  of  delay,  and  the  demand 
of  specie,  were  unmitigated  acts  of  severity  for  the  sole  purpose  of  ex- 
tortion. The  execution  was  for  $480.83,  and  was  levied  while  the 
plaintiff  was  absent  at  New  York,  and  the  day  of  sale  was  fixed  at  the 
early  day  of  the  2 2d  of  November,  which  was  some  weeks  before  the 
return  day  of  the  execution.  The  defendant  G.  t"ld-a  witr)gg.s,  (John 
Hunter)  that  his  object  was  to  seize  and  sell  the  property  of  the  plain- 
tiff as  soon  as  the  law  would  permit,  and  he  showed  the  execution  to 
the  witness,  and  mentioned  that  the  plaintiff  was  absent  at  New  York, 
and  that  he  was  afraid  he  would  be  home  before  the  sale,  and  get  an 
order  to  stay  it.  This  witness  was  a  deputy  sheriff,  and  said  that  the 
conversation  took  place  on  the  day  of  levying  the  execution.  The  de- 
fendant G.,  whose  deposition  has  been  admitted,  for  the  reasons  already 
stated,  admits  he  had  a  conversation  with  Hunter  relative  to  the  execu- 
tion and  his  proceeding  on  it,  and  undertakes  to  give,  ''  as  near  as  he 
can  recollect,"  the  conversation.  He  admitted  he  told  the  witness  that 
when  the  plaintiff  directed  him  to  close  the  execution  immediately  he 
always  did  it ;  and  that,  "according  to  the  best  of  his  recollection,"  he 
did  not  make  the  observation  charged  upon  him.     This  defendant  G.  is 
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not  an  unexceptionable  witness,  considering  the  charges  against  him 
which  have  been  made  in  the  bill  and  proved,  and  considering  that  he 
was  testifying  under  the  influence  which  his  character  as  a  defendant, 
and  his  hazard  of  responsibility  for  costs  in  that  character,  would  natur- 
ally promote.  I  have  no  doubt  he  used  substantially  the  language  im- 
puted to  him,  and  which  marked  the  design  of  the  combination.  So, 
also,  on  the  evening  of  the  day  of  the  sale  all  the  defendants,  and  princi- 
pally McD.  and  G.,  were  engaged  in  conversation  on  the  events  of  the 
day,  and  they  said,  in  effect,  that  they  had  brought  matters  to  bear  just 
as  they  wished,  and  had  bought  in  the  out-door  personal  property  of  the 
plaintiff  for  about  $200,  and  brought  him  to  a  compromise  for  the  debt 
due  from  his  son. 

At  the  sale  the  defendant  G.  resisted  all  reasonable  offers  for  delay, 
and  he  admits  that  before  the  sale  the  plaintiff  requested  a  postpone- 
ment, and  he  said  he  should  follow  the  directions  of  McD.  A  son  of 
the  plaintiff  (John  Neilson,  Jr.)  says  that  before  the  sale  commenced  G. 
said  he  had  come  to  make  a  forced  sale  of  the  property  of  the  plaintiff, 
and  that  he  must  have  the  money  immediately  and  in  specie,  and  he 
resisted  the  offers  of  the  plaintiff  of  giving  any  security  for  a  delay  of  a 
few  hours,  or  until  the  next  day.  The  defendant  G.,  in  his  answer, 
denies  the  fact  of  this  previous  conversation ;  yet  his  conduct  and 
declarations,  during  the  whole  course  of  the  day,  were  precisely  of  the 
same  character.  A  neighbor  of  the  plaintiff  (John  Walker),  of  property 
and  credit,  and  known  as  such  to  the  defendant  McD.,  purchased  for 
$61  some  articles  worth  $140,  and  he  offered  to  pay  in  current  bills  im- 
mediately, or  in  specie  the  next  day,  and  both  offers  were  rejected  by 
the  defendant  G.,  at  the  instance  of  the  defendant  McD.,  and  the  same 
articles  were  immediately  put  up  again  and  bid  off  by  the  defendant 
McD.  for  $30.  The  defendant  McD,  then  told  the  witness  he  did  not 
dispute  his  word  or  credit,  but  he  had  then  got  the  business  so  fixed 
that  it  would  not  do  to  take  any  man's  word,  for  he  could  then  get  his 
money,  and  he  would  have  it.  Another  witness  (Jacob  Sanford)  heard 
the  plaintiff  offer  the  defendant  G.,  that  if  he  would  wait  until  the  next 
day  he  would  pay  him  in  specie,  and  give  him  satisfactory  security  for  the 
payment.  Another  witness  (R.  M,  Livingston)  remonstrated  with  the 
defendant  G.  against  the  i)roceedings  at  the  sale,  as  oppressive  and  un- 
just, and  contrary  to  his  duty,  and  he  repeated  to  the  defendant  G.  the 
offers  of  the  plaintiff  to  procure  the  money  in  one  hour,  or  if  specie 
was  required  to  procure  it  as  soon  as  possible  from  Waterford,  and  to 
give  any  security  for  the  fulfillment  of  the  offer.  The  defendants  wholly 
disregarded  the  offer,  and  the  defendant  G.  declared  the  determination 
not  to  stay  the  sale  on  any  security  or  on  any  account,  unless  the  exe- 
cution was  immediately  paid  in  specie.     In  the  evening,  after  the  sale. 
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either  the  defendant  G.,  or  McI).,  in  the  i)resence  of  the  other,  said,  in 
the  hearing  of  the  witness  (Walter  Broughton),  that  the  plaintiff  wished 
to  stop  the  sale  to  get  an  opportunity  to  procure  the  money,  but  that 
Mel),  had  directed  the  sale  to  proceed,  declaring  "he  must  be  a  Turk 
that  day." 

Property  to  the  value  of  $i,8oo  or  $2,000  was  sold  for  less  than  $300  ; 
and  about  three  o'clock  in  the  afternoon,  when  all  the  out-door  prop- 
erty of  the  plaintiff  had  been  swept  ofi",  and  the  defendant  C>.,  with  his 
coadjutors,  was  about  to  proceed  to  sell  the  furniture  within  the  house, 
the  friends  of  the  plaintiff,  to  save  his  family  from  distress  and  him  from 
ruin,  pressed  him  loudly  to  come  to  terms  of  accommodation.  He  did 
so,  and  the  defendant  McD.  extorted  a  bond  and  mortgage  from  him 
for  $2,500,  covering  not  only  the  amount  of  the  execution,  but  nearly 
$2,000  for  demands  which  the  defendant  McD.  had  against  a  son  of  the 
plaintiff. 

A  decisive  proof  of  the  concert  with  which  the  three  defendants, 
McD.,  L.,  and  E.,  acted  at  the  sale,  and  of  the  unjust  and  oppressive 
design  with  which  they  were  actuated,  is  derived  from  the  fact  that  upon 
the  settlement  all  those  defendants  readily  surrendered  up  the  property 
which  they  had  purchased. 

It  is  perfectly  apparent  that  this  settlement,  and_the  giving  of  the 
bond  and  mortgage  and  note,  was  not  a  free  and  voluntary  act  of  the 
plaintiff,  but  that  he  was  coerced  into  it  by  the  distress  under  which  he 
labored,  from  the  severe  conduct  of  the  officer,  and  the  ruin  that  was 
overwhelming  him.  There  was  no  time  given  for  the  parties  to  cool 
and  reflect,  nor  for  the  mind  of  the  plaintiff  to  be  relieved  from  the 
terror  of  the  proceeding.  The  settlement  was  made  dum  ferret  opus, 
and  to  talk  of  a  bond  and  mortgage  being  freely  given,  while  the  victim 
lay  bleeding  at  the  spoiler's  feet,  is  absurd.  Such  abuse  of  process  js 
not  to  be  tolerated.  It  would  bring  disgrace  upon  the  administration 
of  justice.  Nothing  can  be  more  injurious  to  public  morals,  or  excite 
greater  alarm  in  the  minds  of  the  people,  than  to  suffer  the  process  of 
law  to  be  made  the  instrument  of  extortion.  It  cannot  be  doubted  that 
this  court  ought  to  afford  ample  redress  in  such  a  case,  and  the  relici 
sought  is  conformable  to  the  established  principles  of  equity,  and  within 
the  undoubted  and  indispensable  jurisdiction  of  the  court. 

In  Proof  V.  Hines  '  a  bond  was  obtained,  not  purely  voluntarily,  but 
under  necessity.  Advantage  was  taken  of  the  party's  circumstances  and 
distress,  and  the  Chancellor  ordered  the  bond  to  stand  as  a  security 
only  for  what  was  truly  due  at  the  time.  So,  in  Gould  v.  Okeden  "^  a 
conveyance  obtained  by  taking  an  unreasonable  advantage  of  the 
party's  distress,  ignorance,  and  dependence,  was  ordered  to  stand  as  a 
'Cases  temp.  Talbot  iii.  '^  3  Bro.  P.  C.  560. 
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security  only  for  what  was  l>ona  fide  due.  The  same  doctrine  was  de- 
clared in  Kenrick  v.  Hudson,'  and  in  Thornhill  u  Evans."  In  the 
latter  case  Lord  Hardwicke  set  aside  a  deed  obtained  by  fraud  and  im- 
position, and  declared  that  where  there  was  an  act  of  extortion  the 
court  would  decree  the  party  to  refund.  The  opinion  of  the  Chancel- 
lor in  Nicholls  v.  Nicholls  ^  is  much  in  point.  He  said  that  though  a 
man  be  arrested  by  due  process  of  law,  yet  if  a  wrong  use  be  made  of 
the  arrest  by  obliging  him  to  execute  a  conveyance  which  was  never 
under  consideration  before,  the  court  would  construe  it  a  duress,  and 
relieve  him. 

The  cases  which  have  been  mentioned  are  only  familiar  illustrations 
of  the  ordinary  doctrine  and  practice  of  the  court. 

The  conduct  of  the  plaintiff  in  reference  to  other  and  prior  transac- 
tions has  nothing  to  do  with  this  act,  and  forms  no  justification  or  ex- 
cuse for  it.  The  execution  itself,  which  was  so  misapplied,  was  the 
result  of  a  replevin  suit  mentioned  in  the  proofs,  and  embraced  all  the 
claims  of  the  defendant  McD.  in  relation  to  it.  If  the  plaintiff  was  ac- 
countable to  that  defendant  for  the  proceeds  of  the  timber,  of  which  so 
much  has  been  said  in  the  case,  the  defendant  McD.  had  his  remedy  by 
suit,  in  the  regular  course  of  justice.  It  is  altogether  inadmissible  to 
receive  any  counter-claim  or  demand,  by  way  of  set-off,  against  the 
right  of  the  plaintiff,  resting  in  tort,  and  founded  on  the  illegal  combina- 
tion, the  abuse  of  itrocess,  and  the  oppression  of  which  he  has  been 
made  the  victim.  The  plaintiff  was  not  liable  for  the  debts  of  his  son, 
and  the  pretense  that  the  plaintiff  voluntarily  undertook  to  discharge 
those  debts  with  the  anticipated  portion  of  his  son's  share,  in  expec- 
tancy of  the  paternal  estate,  is  a  very  lame  pretext  for  the  extortion, 
and  is  no  alleviation  of  the  proceeding.  There  is  no  rule  of  law 
founded  on  sounder  principles  of  policy  or  more  conducive  to  the 
safety  of  private  right  than  that  which  forbids  one  tort  or  injury  to  be ^-i^**]^"'^^ 
set  off  by  way  of  compensation  for  another.  It  would  be  allowing  ra_r--v-*'^  *" 
parties  to  avenge  with  their  own  hands  their  own  injuries,  and  would  in  i'-ij\  <)  c^*-' 
its  consequences  recall  the  tumult  and  violence  of  the  barbarous  ages.  C<oj\C'  ^ 
In  the  case  of  spoliation  under  the   Roman   law  no  compensation  was  J  ^  - 

allowed  to  be  opposed  against  the  demand  for  restitution,  according  to  p. 

the  maxim  of  the  civil  and  which  is  that  of  the  common   law:  Spoil-    ^'•i*^     ^/j 
aius  ante  omnia  restiti^endus.* 

It  is  admitted  that  the  plaintiff  has  made  a  tender  of  the  debt  and 
costs  due  on  the  execution,  and  offered  to  deliver  up  the  assignment  of 
the  judgment  and  the  note  to  the  defendant  McD.,  and  has  demanded 
a  return  of  his  bond  and  mortgage. 

1  6  Bro.  P.  C.  614.  2  2  Atk.  330. 

3  I  Atk.  409.  ■*  Pothier  Trait,  des  Ob,  s.  589;  2  Inst.  714. 
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The  following  decree  was  entered  : 

It  is  declared  and  adjudged  that  the  sale  of  the  personal  estate  of 
the  plaintiffon  the  22d  day  of  November,  1819,  as  in  the  pleadings  and 
proofs  is  mentioned,  was  held  and  conducted  oppressively  and  contrary 
to  duty  by  the  defendant  G.,  and  by  combination  between  all  the  de- 
fendants, for  the  purpose  of  enabling  some  of  them  to  make  unlawful 
and  unjust  gains  out  of  the  plaintiff's  ])roperty.  And  it  is  further  de- 
clared and  adjudged  that  the  bond  and  mortgage  given  by  the  plaintiff 
on  the  same  day,  and  in  the  pleadings  mentioned,  were  fraudulently  and 
unjustly  extorted  from  the  plaintiff  without  any  adequate  consideration 
by  means  of  the  said  combination,  and  the  terror  and  tyranny  of  the 
sale,  and  by  the  advice  of  his  friends,  in  order  to  stay  the  further  and 
total  sacrifice  of  his  property.  It  is  thereupon  ordered,  etc.,  that  the 
bond  and  mortgage  aforesaid  stand  as  a  security  only  for  the  amount 
due  on  the  execution  against  the  plaintiff  at  the  time  of  the  sale  aforesaid, 
being  $483.63,  together  with  the  sheriff's  poundage  and  interest  on  the 
whole  to  the  time  of  the  tender  thereof,  charged  and  admitted  in  the 
pleadings ;  and  that  the  plaintiff  thereupon,  within  thirty  days,  pay  the 
same  (after  deducting  therefrom  his  taxable  costs  of  this  suit)  to  the 
solicitor  for  the  defendant  McD.,  or  deposit  the  same  with  the  register 
for  his  use  ;  and  that  he  also  at  the  same  time  reassign  and  deliver  to 
the  solicitor  for  the  defendant  McD.,  or  deposit  with  the  register  for 
his  use,  the  note  from  John  Neilson,  Jr.,  indorsed  by  Jacob  Boyce,  and 
that  he  reassign  the  judgment  against  John  Neilson,  Jr.,  and  which  note 
and  judgment  are  mentioned  in  the  pleadings  and  proofs  as  having  been 
assigned  by  the  defendant  McD.  to  the  plaintiff  on  the  22d  day  of 
November,  1819,  and  that  he  deliver  or  deposit  such  reassignment  as 
aforesaid.  And  it  is  further  ordered,  etc.,  that  the  defendant  McD., 
upon  such  reassignment  and  delivery,  and  upon  payment  or  deposit  of 
the  said  moneys  as  aforesaid,  after  the  deduction  as  aforesaid,  and  upon 
notice  thereof  and  of  this  decree,  deliver  up  to  the  solicitor  of  the 
plaintiff,  or  deposit  with  the  register  for  his  use,  the  bond  and  mortgage 
aforesaid,  to  be  cancelled  ;  and  that  he  at  the  same  time  duly  acknowl- 
edge satisfaction  thereof,  and  cause  such  acknowledgment  of  satisfaction 
to  be  delivered  or  deposited  with  the  mortgage.  And  it  is  further 
ordered,  etc.,  that  the  defendant  E.,  within  thirty  days  after  notice  of 
this  decree,  deliver  up  to  the  plaintiff  or  to  his  solicitor,  or  deposit  with 
the  register  for  his  use,  to  be  cancelled,  the  note  given  by  the  plaintiff 
to  him  on  tlie  2  2d  day  of  November,  18 19,  for  $50,  or  thereabouts,  and 
in  the  pleadings  mentioned.  And  it  is  further  ordered,  etc.,  that  the 
plaintiff  recover,  as  against  all  the  defendants,  his  costs  of  this  suit,  to 
be  taxed  and  to  be  deducted  from  the  moneys  to  be  paid  to  and  for  the 
use  of  the  defendant  McD.,  as  aforesaid. 
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SILLIMAN  u  UNITED  STATES.  S  0'<M^^ 

In  the  Supreme   Court  of   the  United  States,  October  Te-rm,  / 

1879.  f'^  *'"'^ 

[Reported  in  \oi  United  States  Reports  itbi.'\  jpwir*  ^ 

Appeal  from  the  Court  of  Claims.  iJjaK^S^'^ 

The  case  as  set  forth  in  the  findings  of  fact  is  this  :  "s 

In  1863  claimants  were  partners  in  trade,  doing  business  in  the  city  ^*^  %,  »l 
of  New  York  under  the  firm  style  of  Silliman,  Matthews  &  Co.  At  v^^iA'-'-*^-^ 
various  times  they  executed  with  the  United  States  (the  latter  repre-  Ci'^s..^^^ 
sented  by  Major  Van  Vliet,  of  the  quartermaster's  department)  several  ^  )«///>>  i 
charter-parties  for  barges,  of  which  they  were  owners.  The  barges  were  •••  .  y  ^^  v^ 
delivered  to  the  quartermaster's  department  and  remained  in  service  \\ 

during  the  periods  respectively  set  forth  in  the  petition.  The  claimants  -  ^""-M-v  j**^ 
were  paid  at  the  charter  rates  up  to  and  including  the  31st  of  October,  C^fv^X^  *^ 

On  the  2d  of  June,  1863,  the  Quartermaster  General,  by  letter,  in-  \  u*-^ 

strucied  Quartermaster  Van  Vliet  that  all  double-decked  barges  then  in  r*"^^"*^^* 
service  and  used  for  transporting  cattle,  horses,  etc.,  should,  from  and  *'^ .  ''^'*^*** 
after  the  ist  of  that  month,  be  made  to  conform  to  a  standard  of  com-  13*->fr  i^^^ 
pensation  at  rates  not  to  exceed  four  dollars  per  ton  per  month.  ^  /L'ti  JtjpJ 

The  owners  of  the  barges,  being  notified  by  Major  Van  Vliet  of  the    -'  ' 

Quartermaster  General's  instructions,  replied  that  their  barges  were  only-   '  '  V   Jo*^* 
measured  as  single-deck,  and  that  the  rate  of  four  dollars   per  ton  per 
month  would  not  pay  them  unless  they  were  allowed  to  measure  the  up-   ,      ^     ■        »> 
per  deck  also,  and  that  rather  than  accept  the  reduction  they  preferred    '*"    '''  \ 

to  have  their  boats  discharged.  ,  "*  v>'""°\  »*>%*« 

This  reply  of  the  claimants  having  been  communicated  to  the  Quar-  H^  «a»«M»  ^ 
termaster  General,  he  directed  Major  Van  Vliet  to  discharge  the  barges  .•  i^-  ^ 

from  service  as  rapidly  as  he  could  procure  others  upon  the  terms  just    „  <^    \<, 

stated  and  under  a  new  form  of  charter-party  prescribed  by  the  Quar-    .'''*^ 
termaster  General.  '"i»--4<V  . 

In  reply  to  this  direction  Major  Van  Vliet,  on  the  22d  of  July,  1863,  |(^.yA,Av  i^'^'^ 
informed  the  Quartermaster  General  that  it  was  impossible  to  obtain  t^.,..,^  f-zx^  ' 
barges  at  New  York  at  the  rates  indicated  by  the  latter,  taking  the  regis-  * 

tered  tonnage  as  the  standard  of  measurement,  which  represented  only  M.)  (r\^i-*j 
their  hold  measurement,  and  not  their  actual  carrying  capacity ;  andiN  h^y^"^!^ 
that  compensation  at  the  rate  of  four  dollars  per  ton  of  actual  carry-  s  iyiA.-  ^R 
ing  capacity  would  exceed  that  stipulated  for  in  the  then  existing  charter-  / 

parties. 

From  July  22,  1863,  till  December,  1863,  no  further  correspondence 
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took  place  in  regard  to  the  barges,  and  they  remained  in  the  service  as 
before. 

On  the  loth  of  December,  1863,  the  Quartermaster  General  instructed 
Major  Van  Vliet  that  the  double-decked  barges  chartered  by  the  latter 
must  be  brought  within  the  price  stated  in  the  letter  of  June  2,  1863, 
and  that  no  higher  rate  would  be  allowed  for  them  from  and  after  De- 
cember 1,  1863. 

This  instruction  having  been  communicated  by  Major  Van  Vliet  to 
the  claimants,  the  latter,  on  the  14th  of  December,  having  before  them 
the  form  of  the  new  charter-party  which  had  been  proposed  by  the  Quar- 
termaster General,  stated  to  Major  Van  Vliet,  by  letter,  that  rather 
than  sign  the  new  charter-party  they  had  decided  to  have  their  barges  re- 
turned to  them,  and  that  they  would  not  let  them  for  four  dollars  per 
ton  per  month. 

On  the  28th  of  December,  1863,  the  Quartermaster  General  issued  a 
circular-letter  to  several  quartermasters  and  assistant  quartermasters, 
among  whom  was  Major  Van  Vliet,  stating  that  no  payments  would  be 
made  for  charter-money  for  services  rendered  and  due  after  March  31, 
1863,  under  any  other  form  of  charter-party  than  that  which  had,  on  the 
last-named  date,  been  prescribed  by  the  Quartermaster  General. 

After  the  date  of  the  last-mentioned  letter,  one  of  the  claimants,  Sil- 
liman,  went  to  Washington  and  demanded  of  the  Quartermaster  General 
the  return  of  the  barges  to  the  claimants  at  New  York.  That  officer 
replied  that  the  government  could  not  spare  them,  and  when  Silliman 
remonstrated  with  him  against  their  retention  by  the  government,  the 
Quartermaster  General  said  the  government  needed  the  barges  and 
would  keep  them,  and  he  declined  to  pay  the  arrears  then  due  the  claim- 
ants for  their  services  under  the  original  charter-parties.  Thereafter  the 
claimants  made  repeated  calls  on  Major  Van  Vliet  for  arrearages  of 
money,  and  were  informed  that  he  was  ordered  not  to  pay  them  any 
until  they  had  made  new  charter-parties. 

On  the  8th  of  January,  1864,  the  claimants  addressed  a  letter  to  the 
Secretary  of  War,  complaining  of  the  treatment  they  had  received  from 
officers  under  him,  stating  that  two  of  them  had  gone  to  Washington 
and  could  find  no  person  who  would  modify  the  new  charter-party  so 
that  they  might  accept  the  terms  that  could  be  agreed  upon,  and  adding 
the  following  words: 

"  We  now  complain  as  follows,  viz.  : 

"  I.  That  we  have  requested  that  our  barges  be  returned  to  New 
York  and  delivered  to  us  as  per  charter-party,  and  have  been  refused. 

"  2.  That  we  have  *  certificates  of  service  '  for  November  and  Decem- 
ber, 1863,  and  the  quartermaster  at  New  York  has  orders  not  to  pay 
until  we  make  new  charters,  and  we  refuse  to  make  them  as  the  blank 
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charters  dictate,  but  are  willing  to  make  some  concession  in  price  if 
any  person  can  be  named  here  to  negotiate. 

"  3.  We  desire  to  sell  if  we  cannot  have  our  barges  or  obtain  money 
for  their  use,  as  we  cannot  meet  our  obligations  to  our  captains  and 
crews  without  money  to  do  it,  and  hope  you  will  act  favorably  for  us  at 
an  early  date." 

On  the  5th  of  March,  1864,  the  claimants  wrote  to  the  Quartermaster 
General,  proposing  to  accept  the  new  charter-parties  from  the  first  of 
the  month  nearest  the  acceptance  of  the  same,  with  certain  modifica- 
tions. 

These  modifications  were  accepted  by  the  Quartermaster  General 
on  the  19th  of  March,  1864,  with  the  exception  of  the  date  offered  for 
their  taking  effect,  which  he  required  should  be  on  the  ist  of  April, 
1863. 

On  the  23d  of  March,  1864,  the  claimants,  by  letter  to  the  Quarter- 
master General,  said  as  follows  : 

"  We  have  been  paid  to  November  i,  1863,  and  if  we  have  to  go  back 
to  April  I,  1863,  we  shall  have  to  stop  payment,  as  we  have  depended 

on  this  money  to  keep  along  in   our  business We  have  been 

told  by  other  parties  that  they  dated  new  charters  from  December  i,  and 

we  can   see  no  reason  that  they  should  be  favored  above  us 

We  cannot  go  back  to  April  i,  1863." 

To  this  letter  the  Quartermaster  General  replied  on  the  nth  of  April, 
1864,  that  all  charter-parties,  without  exception,  executed  to  take  effect 
December  i,  1863,  ^'^^  vessels  in  the  service  April  i,  1863,  had  been  re- 
quired to  take  effect  from  the  latter  date. 

After  this  letter  the  claimant,  Matthews,  went  to  Washington  and  had 
interviews  with  the  Quartermaster  General  and  other  officers  in  his 
office,  in  which  he  again  remonstrated,  as  had  before  been  done  by  his 
partner,  Silliman  ;  to  which  the  Quartermaster  General  replied  that  they 
had  laid  down  the  rule  and  were  determined  that  nothing  else  should  be 
done  until  the  new  charter-parties  had  been  executed  ;  that  until  that 
was  done  they  would  keep  the  barges  and  not  pay  for  them.  Said 
Matthews,  during  his  visit  to  Washington,  finally  agreed  with  Colonel 
Clary,  an  officer  in  the  Quartermaster  General's  office,  to  make  the  new 
charter-parties,  stating  that  they  did  so  under  protest  and  yielded  to  ne- 
cessity, and  insisting,  after  he  had  agreed  to  make  them,  that  it  was 
wrong  to  make  new  charter-parties. 

On  the  1 6th  of  May,  1864,  in  pursuance  of  Matthews'  agreement, 
the  new  charter-parties  were  signed  by  the  claimants  and  an  officer  of 
the  quartermaster's  department. 

The  compensation  therein  stipulated  to  be  paid  after  October  31, 
1863,   was,  from  and  after  that  date,  from    time  to  time,  paid  to  the 
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claimants  for  each  of  the  barges,  and  when  each  payment  was  made  the 
claimants,  without  objection  or  protest,  gave  a  receipt  therefor  as  ''in 
full  of  the  above  account." 

The  claimants,  in  their  petition,  assert  claims  against  the  United 
States  for  certain  balances,  computed  upon  the  basis  of  the  original 
charter-parties,  after  crediting  the  several  sums  received  from  time  to 
time  under  the  last  agreements  or  charter-parties,  which  they  claim  to 
have  been  executed  under  compulsion,  and  not,  therefore,  binding  upon 
them. 

They  also  sue  to  recover  damages  alleged  to  have  resulted  from  the 
use  of  the  barges  in  a  negligent  and  improper  manner  by  the  agents  of 
the  government,  and  for  injuries  done  to  them  while  in  the  government 
service,  not  attributable  to  ordinary  wear  and  tear. 

The  Court  of  Claims  held  claimants  bound  by  the  terms  of  the  char- 
ter-parties last  executed,  but  allowed  a  portion  of  the  damages 
claimed. 

Both  parties  appealed  from  the  judgment. 

Mr.  Thomas  J.  Duraiit  and  Mr.  Charles  W.  Hornor  for  Silliman. 

The  Attorney  General,  contra. 

Mr.  Justice  Harlan,  after  stating  the  facts,  delivered  the  opinion  of 
the  court. 

The  barges  in  question  were  delivered  by  claimants  to  the  govern- 
ment under  the  original  charter-parties,  binding  the  latter  to  pay  for 
their  use  at  an  agreed  rate,  during  such  period  as  they  were  retained  in 
its  service.  The  government  was  as  much  bound  by  the  terms  of  the 
contracts  as  were  the  claimants,  and  no  alteration  thereof  could  take 
place  without  the  assent  of  both  contracting  parties. 

The  quartermaster's  department  demanded  that  the  claimants  should 
execute  new  charter-parties,  containing  stipulations  essentially  different 
as  to  compensation  from  those  embodied  in  the  contracts  under  which 
the  government  obtained  possession  of  the  barges.  It  announced  its 
purpose  to  retain  possession  and  withhold  all  compensation  unless  and 
until  the  claimants  executed  the  proposed  new  charter-parties.  In  other 
■words,  the  department  informed  claimants  that  it  would  not  comply 
with  the  provisions  of  the  original  contracts  unless  the  claimants  would 
submit  to  material  alterations  against  their  interests  and  to  the  advan- 
tage of  the  government.  Claimants  distinctly  refused  to  give  their  assent 
to  the  proposed  alterations,  and  asked  that  the  barges  be  returned.  But 
this  reasonable  request  was  not  complied  with  by  the  agents  of  the  gov- 
ernment. Their  conduct  was  in  plain  violation  of  the  rights  of  the 
claimants. 

Had  thg.^lajjBan.ts  stood  upon  their  contract  rights  it  is  perfectly 
clear  that   the   government  could   have,,  been  compelled   to   pay  the 
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^ijlQlinJL^tiimlai^dm.  the  original  contxacj  for  the  use..o£.JJie  i*Xfc«.''>.Vv'>^ 

barges.  _The  claimants  could  have  sued  for  each  instalment  of  rent  as  ^(ff'«l;^4w^e^ 'V* 
it  became  due,  or  when  tlie  government  returned  the  barges  they  could  j^^y'  &i^P*^ 
have  sued,  as  they  now  sue,  for  the  whole  amount  due  under  the-Prigi-  ;•       {Jm-AjQ 
fiSiV  'eTiartfr-[):u  ties.     They  had  a  full  and   complete  remedy   by  suit      t 
agamst  ihe  govcrniiient  in  the  Court  of  Claims  for  the  enforcement  of  Of  ^»' 
their  rights  under  those  contracts.     That  court  had  then,  as  it  has  now,    ^'Cit.^t;?^^**-'!    7 
jurisdiction  to  hear  and  determine  all  claims  founded  upon  contracts,    ^^ ,  ^^  .  ,./  fi^ 
express  or  implied,  with  the  United  States.     Its  final  judgments,  sus-      ,      *^  M ^. 
taining  such  clamis,  were  then  as  now  made  payable  out  of  any  general    ,  '  . 

appropriation  by  law  for  the  satisfaction  of  private  claims  against  the  J    V*         j*«°j 
government.  ^j  ^*^  ^ 

Instead,  however,  of  seeking  the  aid  of  the  law,  claimants,  with  a  full  Cr\^^*i^9k  fer 
knowledge  of  their  legal  rights,  executed  new  charter-parties,  and  from      ^»> 
time  to  time  received  payments  according  to  the  rates  prescribed  therein,  /  -s 
protesting  when  the  new  agreements  were  signed   that  they  were  exe-      ^ 
cuted  against  their  wishes  and  under  the  pressure  of  financial  necessity. 
They  now  seek  the  aid  of  the  law  to  enforce  their  rights  under  the  origi- 
nal charter-parties,  upon  the  ground  that  those  last  signed  were  executed 
under  such    circumstances  as  amounted,  in  law,  to  duress.      D.uress_of|   kJii^/^Cu* 
or  in  what  ?    Not  of  their  persons,  for  there  is  no  pretense  that  a  refusal 
on  their  part  to  accede  to  the  illegal  demand  of  the  quartermaster's  depart- 
ment would  have  endangered  their  liberty  or  their  personal  security.  There 
was  no   threat  of  injury  to  their  persons  or  to  their  property  to  avoid 
wlTich  it  became   necessary  to  execute  new  charter-parties.     Nor  were   t^Ub*f*-^  ^ 
those  charter-parties  executed  for  the  purpose  or  as  a  means  of  obtain-    t',  "t'«^  ^'•a^ 
ing  possession  of  their  property.     They  yielded  to  the  threat  or  demand    S***.^ 
of  the  department  solely  because  they  required,  or  supposed  they  re- 
quired, money  for  the  conduct  of  their  business  or  to  meet  their  pecu-      »-,  «fA»ftWt 
niary  obligations  to  others.     Their  duty,  if  they  expected  to  rely  upon   ' 
the   law  for  protection,   was  to  disregard  the  threat  of  the  department 
and  apply  to  the  courts  for  redress  against  its  repudiation  of  a  valid  con- 
tract. 

We  are  aware  of  no  authority  in  the  text-books  or  in  the  adjudged 
cases  to  justify  us  in  holding  that  the  last  charter-parties  were  executed 
under  duress.  There  is  present  no  element  of  duress,  in  the  legal  ac- 
ceptation of  that  word.  The  hardships  of  particular  cases  should  not 
induce  the  courts  to  disregard  the  long-settled  rules  of  law. 

The  case  is  one  which  in  some  aspects  appeals  strongly  to  the  sense 
of  justice  of  the  government,  which  cannot  afford  to  reap  the  fruits  of  an 
arbitrary  abrogation  by  its  officers  of  valid,  binding  contracts  made  in 
its  name  with  the  citizen.  If,  in  view  of  the  condition  of  the  country 
during  the  recent  war,  the  claimants  were  unwilling  to  embarrass  or  ini- 
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peril  the  operations  of  the  government  by  contests  in  the  courts  as  to 
pro])erty,  which  possibly  was  needed  by  the  military  department  for 
supplying  the  necessities  of  our  army,  these  facts  only  strengthen  their 
claim  to  relief  But  that  relief  must  come  from  the  legislative,  and  not 
from  the  judicial  department. 

We  perceive  no  error  in  the  judgment,  and  it  is,  as  to  all  parties, 
affirmed. 


^  CHARLES  H.  HACKLEY  and  Another  v.  JOHN    HEADLEY. 

In  the  Supreme  Court  of  Michigan,  April  13,  1881. 

\^Reported  in  45  Michigan  Reports  569.] 

Error  to  Kent.     Submitted  January  26.     Decided  April  13. 

Assumpsit.'     Defendant  brings  error.     Reversed. 

Sfnith,  Nitns,  Hoyt  &>  Erwin  for  plaintiffs  in  error. 

Jolm  C.  FitzGerald  for  defendant  in  error. 

CooLEY,  J.  Headley  sued  Hackley  &  McGordon  to  recover  com- 
pensation for  cutting,  hauling,  and  delivering  in  the  Muskegon  River  a 
quantity  of  logs.  The  performance  of  the  labor  was  not  disputed,  but 
the  parties  were  not  agreed  as  to  the  construction  of  the  contract  in 
some  important  particulars,  and  the  amount  to  which  Headley  was  en- 
titled depended  largely  upon  the  determination  of  these  differences. 
The  defendants  also  claimed  to  have  had  a  full  and  complete  settlement 
with  Headley,  and  produced  his  receipt  in  evidence  thereof.  Headley 
admitted  the  receipt,  but  insisted  that  it  was  given  by  him  under  duress, 
and  the  verdict  which  he  obtained  in  the  Circuit  Court  was  in  accord- 
ance with  this  claim.' 

The  question  of  duress  on  the  part  of  Hackley  &  McGordon,  in  ob- 
taining the  discharge,  remains.     The  paper  reads  as  follows  : 

"Muskegon,  Mich.,  August  3,  1875. 

"  Received  from  Hackley  &  McGordon  their  note  for  four  thousand 
dollars,  payable  in  thirty  days,  at  First  National  Bank,  Grand  Rapids, 
which  is  in  full  for  all  claims  of  every  kind  and  nature  which  I  have 
against  said  Hackley  &  McGordon. 

"  Witness  :  Thomas  Hume.  John  Headley." 

Headley's  account  of  the  circumstances  under  which  this  receipt  was 
given  is  in  substance  as  follows  :  On  August  3,  1875,  he  went  to  Mus- 

^  Though  this  was  an  action  at  law  the  question  of  the  right  to  rescind  because 
of  duress  was  raised  by  the  plaintiff's  replication. — Ed. 

^  Only  so  much  of  the  opinion  is  given  as  relates  to  the  question  of  duress 
— Ej> 


CHAP.  III.]  HACKLEY   V.   IIEADLET.  765 

kegon,  the  place  of  business  of  Hackley  &  McGordon,  from  his  home 
in  Kent  County,  for  the  purpose  of  collecting  the  balance  which  he 
claimed  was  due  him  under  the  contract.  The  amount  he  claimed  was 
upwards  of  $6,200,  estimating  the  logs  by  the  Scribner  scale.  He  had 
an  interview  with  Hackley  in  the  morning,  who  insisted  that  the  esti- 
mate should  be  according  to  the  Doyle  scale,  and  who  also  claimed  that 
he  had  made  payments  to  others  amounting  to  some  $1,400,  which 
Headley  should  allow.  Headley  did  not  admit  these  payments,  and 
denied  his  liability  for  them  if  they  had  been  made.  Hackley  told 
Headley  to  come  in  again  in  the  afternoon,  and  when  he  did  so  Hack- 
ley  said  to  him  :  "  My  figures  show  there  is  4,260  and  odd  dollars  in 
round  numbers  your  due,  and  I  will  give  you  just  $4,000.  I  will 
give  you  our  note  for  $4,000."  To  this  Headley  replied  :  "  I  cannot 
take  that ;  it  is  not  right,  and  you  know  it.  There  is  over  $2,000  be- 
sides that  belongs  to  me,  and  you  know  it."  Hackley  replied  :  "That  is 
the  best  I  will  do  with  you."  Headley  said  :  "  I  cannot  take  that,  Mr. 
Hackley,"  and  Hackley  replied,  "  You  do  the  next  best  thing  you  are 
a  mind  to.  You  can  sue  me  if  you  please."  Headley  then  said  :  "  I 
cannot  afford  to  sue  you,  because  I  have  got  to  have  the  money,  and  I 
cannot  wait  for  it.  If  I  fail  to  get  the  money  to-day,  I  shall  probably 
be  ruined  financially,  because  I  have  made  no  other  arrangement  to  get 
the  money  only  on  this  particular  matter."  Finally  he  took  the  note 
and  gave  the  receipt,  because  at  the  time  he  could  do  nothing  better, 
and  in  the  belief  that  he  would  be  financially  ruined  unless  he  had  im- 
mediately the  money  that  was  offered  him,  or  paper  by  means  of  which 
the  money  might  be  obtained. 

If  this  statement  is  correct,  the  defendants  not  only  took  a  most  un- 
just advantage  of  Headley,  but  they  obtained  a  receipt  which,  to  the 
extent  that  it  assumed  to  discharge  anything  not  honestly  in  dispute 
between  the  parties,  and  known  by  them  to  be  owing  to  Headley  be- 
yond the  sum  received,  was  without  consideration  and  ineffectual.  But 
was  it  a  receipt  obtained  by  duress  ?  That  is  the  question  which  the 
record  presents.  The  circuit  judge  was  of  opinion  that  if  the  jury  be- 
lieved the  statement  of  Headley  they  would  be  justified  in  finding  that 
duress  existed  ;  basing  his  opinion  largely  upon  the  opinion  of  this  court 
in  Vyne  v.  Glenn.' 

Duress  exists  when  one  by  the  unlawful  act  of  another  is  induced  to 
make    a   contract   or   perform   some    act   under  circumstances    which 
deprive  him  of  the  exercise  of  free  will.     It  is  commonly  said  to  be  of    jr>.,  ^^^ 
either  the  person  or  the  goods  of  the  party.     Duress  of  the  person  is  t 

either  by  imprisonment,  or  by  threats,  or  by  an  exhibition  of  force  which    z'^-*^'*"^* 
a^afehtly  cannot  be  resisted.     It  is  not  pretended  that  duress  of  the    ft^_Af^. 
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person  existed  in  this  case  ;  it  is  if  anything  duress  of  goods,  or  at  least 
of  that  nature,  and  properly  enough  classed  with  duress  of  goods. 
Duress  of  goods  may  exist  when  one  is  compelled  to  submit  to  an  illegal 
exaction  in  order  to  obtain  them  from  one  who  has  tTiem  in  possession 
but  refuses  to  surrender  them  unless  the  exaction  is  submitted  to. 

The  leading  case  involving  duress  of  goods  is  Astley  v.  Reynolds.' 
The  plaintiff  had  pledged  goods  for  ^20,  and  when  he  offered  to  redeem 
them  the  pawnbroker  refused  to  surrender  them  unless  he  was  paid  ^10 
for  interest.  The  plaintiff  submitted  to  the  exaction,  but  was  held 
entitled  to  recover  back  all  that  had  been  unlawfully  demanded  and 
taken.  This,  say  the  court,  "  is  a  payment  by  com|)ulsion  ;  the  i)laintiff 
might  have  such  an  immediate  want  of  his  goods  that  an  action  of  trover 
would  not  do  his  business  ;  where  the  rule  volenti  non  fit  injuria  is  ap- 
plied, it  must  be  when  the  party  had  his  freedom  of  exercising  his  will, 
which  this  man  had  not;  we  must  take  it  he  paid  the  money  relying  on 
his  legal  remedy  to  get  it  back  again."  The  principle  of  this  case  was 
approved  in  Smith  v.  Bromley,''  and  also  in  Ashmole  v.  Wainwright.' 
The  latter  was  a  suit  to  recover  back  excessive  charges  paid  to  common 
carriers  who  refused  until  payment  was  made  to  deliver  the  goods  for 
the  carriage  of  which  the  charges  were  made.  There  has  never  been 
any  doubt  but  recovery  could  be  had  under  such  circumstances.*  The 
case  is  like  it  of  one  having  securities  in  his  hands  which  he  refuses  to 
surrender  until  illegal  commissions  are  paid.*  So  if  illegal  tolls  are  de- 
manded for  passing  a  raft  of  lumber,  and  the  owner  pays  them  to  liberate 
his  raft,  he  may  recover  back  what  he  pays."  Other  cases  in  support 
of  the  same  principle  are  Shaw  v.  Woodcock,'  Nelson  v.  Suddarth,* 
White  V.  Heylman,'  Sasportas  u  Jennings,"  Collins  v.  Westbury,"  Craw- 
ford u.  Cato.'^  So  one  may  recover  back  money  which  he  pays  to- 
release  his  goods  from  an  attachment  which  is  sued  out  with  knowledge 
on  the  part  of  the  plaintiff  that  he  has  no  cause  of  action."  Nor  is  the 
principle  confined  to  payments  made  to  recover  goods;  it  applies 
equally  well  when  money  is  extorted  as  a  condition  to  the  exercise  by 
file  party  of  any  other  legal  right :  for  example,  when  a  corporation  re- 
fuses to  ^ffer  a  lawful  transfer  of  stock  till  the  exaction  is  submitted 
to,'*  or  a  creditor  withholds  his  certificate  from  a  bankrupt.'^    And  the 

^  Doug.  6g6. 

■•  Harmony  v.  Bingham,  12  N.  Y.  gg. 
'  Chase  v.  Dwinal,  7  Me.  134. 
«  I  H.  &  Munf.  350. 
'"  I  Bay  470. 
''^  22  Ga.  594. 
See  Spaids  v.  Barrett,  57  111.  289. 
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'  2  Strange  915. 
3  2  Q.  B.  837. 

^  Scholey  v.  Mumford,  60  N.  Y.  498. 
^  7  B.  &  C.  73. 
'  34  Penn.  St.  142. 
"  2  Bay  211. 

'^  Chandler  v.  Sanger,  114  Mass.  364. 
"  Bates  V.  Insurance  Co.,  3  Johns.  Cas.  238 
'5  Smith  V.  Bromley,  Doug.  696. 
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mere  threat  to  employ  colorable  legal  authority  to  compel  payment  of 
an  unfounded  claim  is  such  duress  as  will  support  an  action  to  recover 
back  what  is  paid  under  it.' 

But  where  the  i^arty  threatens  nothing  whichJi£jia&jMJi>JLegaL.ligIit  f(^J^Ji4>A 
to  perform,  there  is  no  duress.*  When,  therefore,  a  judgment  creditorj  ^  i^'^^t^i-i^ 
threatens  to  levy  his  execution  on  the  debtor's  goods,  and  under  fear  o{  Q  t    ^^ 

the  levy  the  debtor  executes  and  delivers  a  note  for  the  amount,  with  *  , 

sureties,  the  note  cannot  be  avoided  for  duress.^  Many  other  cases  ^^  A  r^ 
might  be  cited,  but  it  is  wholly  unnecessary.  We  have  examined  all  to  ^^^*^  ^ 
which  our  attention  has  been  directed,  and  none  are  more  favorable  to  •-»•  /p-*^  A* 
the  plaintiff's  case  than  those  above  referred  to.  Some  of  them  are  «/^^  t>At.  ' 
much  less  so;  notably  A tlee  v.  Backhouse,*  Hall  o.  Schults,*  Silliman  v  t^^J^  ^ 
V.  United  States."  '  Jn      A^ 

In  what  did  the  alleged  duress  consist  in  the  present  case?  Merely  ^_^*  („j^ 
in  this  :  that  the  debtors  refused  to  pay.  on  demand  a  debt  already,, du^,  ^ 
though  the  plaintiff  was  in  great  need  of  the  money  and  might  be  finan-Q 
cialtyTTrmed  in  case  he  failed  to  obtain  it.  It  is  not  pretended  that  |^  UVA-f  "^^ 
Hackley  (fe  McGordon  had  done  anything  to  bring  Headley  to  the  con-  ^^iX^ViAtM 
dition  which  made  this  money  so  important  to  him  at  this  very  time,  or  ^>^  Ujt^sJi 
that  they  were  in  any  manner  responsible  for  his  pecuniary  embarrass-  i^j^i^/*^  JU 
ment  except  as  they  failed  to  pay  this  demand.  The  duress,  then,  is  to  ««»*''  ^ 
be  found  exclusively  in  their  failure  to  meet  promptly  their  pecuniary  ^^^u<^//^^^ 
obligation.  But  this,  according  to  the  plaintiff's  claim,  would  have  con-  j  >-  %^^-^ 
stituted  no  duress  whatever  if  he  had  not  happened  to  be  in  pecuniary    «•  ». 

straits ;  and  the  validity  of  negotiations,  according  to  this  claim,  must  be  V^x  W*^-*-**^ 
determined,  not  by  the  defendants'  conduct,  but  by  the  plaintiff's  neces-  ^  A(t£»  f'S^ 
sities.  The  same  contract  which  would  be  valid  if  made  with  a  man  ^  ^L/L/^wi>l 
easy  in  his  circumstances  becomes  invalid  when  the  contracting  party  ^^  ItxA^ltt 
is  pressed  with  the  necessity  of  immediately  meeting  his  bank  paper,  c-^,^  (^.,  ^^ 
But  this  would  be  a  most  dangerous,  as  well  as  a  most  unequal  doctrine;  y%^^)  «»yj  j 
and  if  accepted,  no  one  could  well  know  when  he  would  be  safe  in  deal-  KrVv*  Ls-i^f' 
ing  on  the  ordinary  terms  of  negotiation  with  a  party  who  professed  to  p^  ¥^^^j^^ 
be  in  great  need.  ^^Tj- 

The  case  of  Vyne  v.  Glenn  ^  differs  essentially  from  this.  There  was  i  <^y ■/  P^'^ 
not  a  simple  withholding  of  moneys  in  that  case.  The  decision  was  I  .  ^*f '^i*..* 
made  upon  facts  found  by  referees  who   reported  that  the  settlement  I  £,^^^j^^^^ 

'  Beckwith  v.  Frisbie,  32  Vt.  559  ;  Adams  v.  Reeves,  68  N.  C.  134  ;  Briggs  v.  , 

Lewiston,  29  Me.  47^  ;  Grim  z\  School  District,  57  Perm.  St.  433  ;  First  Nat,    '■'^-'^^    "lie 

Bank  v.  Watkins,  21  Mich.  483.  Cc^-- *-'^-**'''V  • 

■^  Skeate  v.  Beale,  xi  Ad.  &  EI.  983  ;  Preston  v.  Boston,  12  Pick.  14.        ^  ^  ^^|^ 

3  Wilcox  V.  Howland,  23  Pick.  167.  C^^^-t/W**-'*-*^-' 

*  3  M.  &  W.  633.  5  ^  Johns.  240.  f'f'  tsk-^  . 

*  loi  U.  S.  465.  "I  41  Mich.  112.  V 
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upon  which  the  defendant  relied  was  made  at  Chicago,  which  was  along 
distance  from  plaintiff's  home  and  place  of  business  ;  that  the  defendant 
forced  the  plaintiff  into  the  settlement  against  his  will,  by  taking  advant- 
age of  his  pecuniary  necessities,  by  informing  plaintiff  that  he  had  taken 
steps  to  stop  the  payment  of  money  due  to  the  plaintiff  from  other 
parties,  and  that  he  had  stopped  the  payment  of  a  part  of  such  moneys ; 
that  defendant  knew  the  necessities  and  financial  embarrassments  in 
which  the  plaintiff  was  involved,  and  knew  that  if  he  failed  to  get  the 
money  so  due  to  him  he  would  be  ruined  financially  ;  that  plaintiff  con- 
sented to  such  settlement  only  in  order  to  get  the  money  due  to  him,  as 
aforesaid,  and  the  payment  of  which  was  stopped  by  defendant,  and 
which  he  must  have  to  save  him  from  financial  ruin.  The  report,  there- 
fore, showed  the  same  financial  embarrassment  and  the  same  great  need 
of  money  which  is  claimed  existed  in  this  case,  and  the  same  withhold- 
ing of  moneys  lawfully  due,  but  it  showed  over  and  above  all  that  an 
unlawful  interference  by  defendant  between  the  plaintiff  and  other 
debtors,  by  means  of  which  he  had  stopped  the  payment  to  plaintiff  of 
sums  due  to  him  from  such  other  debtors.  It  was  this  keeping  of  other 
moneys  from  the  plaintiff's  hands,  and  not  the  refusal  by  defendant  to 
pay  his  own  debt,  which  was  the  ruling  fact  in  that  case,  and  which  was 
equivalent,  in  our  opinion,  to  duress  of  goods. 

These  views  render  a  reversal  of  the  judgment  necessary,  and  the 
case  will  be  remanded  for  a  new  trial  with  costs  to  the  plaintiffs  in 
error. 

The  other  justices  concurred. 


HORACE  SECOR,  Jr.,  et  al..  Respondents,  v.  MARY  J.  CLARK, 

AS  Executrix,  etc.,  Appellant. 

In  the  Court  of  Appeals  of  New  York,  November  26,  1889. 

\_Reported  in  W]  New  York  Reports  350.] 

Appeal  from  the  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  City  of  New  York,  entered  upon  an  order  made  April  3, 
1888,  which  reversed  a  judgment  in  favor  of  defendants  entered  upon  a 
decision  of  the  court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material,  are  stated 
in  the  opinion. 

G.  W.  Cotterill  for  appellant. 

Horace  Secor^Jr.,  for  respondents. 

Earl,  J.  On  the  28th  day  of  March,  1883,  Freeman  J.  Fithian,  a 
lawyer  practicing  his  profession  in  the  city  of  New  York,  was  carrying  on 
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an  action  for  the  New  England  Iron  Company  against  the  Metropolitan 
Elevated  Railroad  Company,  under  a  written  agreement  whereby  he 
was  to  receive,  as  compensation  for  his  services,  a  certain  percentage  of 
the  recovery  in  the  action  ;  and  thereafter,  on  the  8th  day  of  August, 
1883,  he  assigned  to  the  plaintiffs,  in  consideration  of  $5,000.  an  inter- 
est of  $10,000  in  his  agreement  with  the  New  England  Iron  Company. 
In  August,  1884,  while  the  action  was  still  pending,  Fithian  died  leav- 
ing a  last  will  and  testament  in  which  Lemuel  B.  Clark,  the  defendant's 
testator,  was  named  executor,  and  he  was  also  the  law  partner  of  Fithian. 
On  the  23d  day  of  February,  1886,  the  action  of  the  iron  company 
against  the  elevated  railroad  company  was  settled  for  $250,000,  and 
Clark,  in  his  capacity  as  executor  and  surviving  partner,  received  under 
the  agreement  of  Fithian  with  the  iron  company  the  sum  of  $25,000. 
Thereafter  the  plaintiffs,  in  consideration  of  the  sum  of  $8,500,  paid  to 
them  by  Clark,  sold,  assigned,  transferred  and  set  over  to  him  all  their 
right,  title  and  interest  in  the  assignment  executed  to  them  by  Fithian, 
and  in  all  moneys,  benefits  and  advantages  to  be  derived  therefrom,  by 
an  instrument  signed  by  them  under  seal.  Subsequently,  on  the  fifth 
day  of  March,  the  plaintiffs  commenced  this  action  against  Clark  to  set 
aside  the  instrument  executed  by  them  and  to  recover  the  sum  of  $1,500, 
the  balance  of  the  $10,000  which  they  claimed  they  were  entitled  to 
under  their  agreement  with  Fithian,  and  the  allegations  in  their  com- 
plaint upon  which  they  seek  to  have  the  assignment  declared  void  are 
as  follows  : 

"  That  these  plaintiffs,  knowing  said  defendant  to  be  utterly  unscru- 
pulous, and  believing  that  he  would  use  every  device  to  prevent  or  de- 
lay the  collection  of  said  money  by  them,  and  that  it  would  take  some 
time  to  recover  a  judgment  therefor,  and  that  they  might  not  then  be 
able  to  collect  it,  and  that  the  amount  was  too  large  to  hazard  its  re- 
maining in  the  possession  of  the  defendant,  thereupon  unwillingly  exe- 
cuted and  delivered  said  assignment  to  the  defendant,  receiving  said 
sum  of  $8,500." 

Upon  the  trial  substantially  the  only  evidence  to  sustain  the  action 
was  that  of  the  plaintifTf,  Secor,  as  follows  : 

"  I  signed  the  assignment  because  I  believed  that  Clark  would  use 
every  device  to  prevent  or  delay  the  collection  of  the  money  ;  also 
because  I  believed  it  would  take  some  time  to  recover  a  judgment 
against  him  for  the  money,  and  that  after  the  recovery  of  a  judgment  I 
feared  our  ability  to  collect  it,  and  I  thought  the  amount  was  too  large 
to  hazard  its  remaining  with  him  pending  a  suit  for  its  collection,  and 
that  therefore  I  unwillingly  signed  the  assignment." 

There  is  no  allegation  in  the  complaint,  and  there  was  no  proof  upon 
the  trial  of  any  fraud  or  deception  practiced  by  Clark  in  procuring  the 
49 
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assignment  from  the  plaintiffs.  At  the  time  they  executed  it  they  knew  all 
about  the  facts,  and  the  substance  of  their  claim  is  that  they  took  the 
$8,500  for  fear  they  would  not  be  able  to  collect  the  $10,000,  or  might 
be  delayed  in  collecting  it,  or  might  be  subjected  to  expense  in  collect- 
ing it.  Such  things  do  not  constitute  duress  within  any  authority  to  be 
found  in  the  books  and  do  not  entitle  the  plaintiffs  to  any  relief  Two  of 
them  were  lawyers,  all  of  them  competent  business  men,  understanding 
their  rights  and  able  to  defend  and  enforce  them.  There  was  nothing 
so  peculiar  in  their  position,  or  in  the  position  of  Clark,  as  to  give  them 
any  stronger  or  better  claim  for  relief  than  any  creditor  would  have  who 
compromises  a  claim  against  his  debtor  for  fear  that  he  would  be  sub- 
jected to  expense,  delay  and  risk  in  enforcing  payment  thereof.  The 
case  is  so  clear  and  free  from  doubt  that  it  would  be  a  waste  of  time  to 
cite  or  comment  upon  the  authorities. 

We  find  no  errors  in  the  rulings  of  the  trial  judge,  and  the  order  of  the 
General  Term  should  therefore  be  reversed  and  the  judgment  of  the 
Special  Term  affirmed,  with  costs. 

All  concur. 

Ordered  accordingly. 


r 


YOR.K,  Appellant,  v.  HINKLE  and  Others,  Respondents. 
In  the  Supreme   Court  of  Wisconsin,    December  15,   1891. 


*  ^/^  [Reported in  80  Wisconsin  J?eports  t2^.'\ 

^    ^       Appeal  from  the  Circuit  Court  for  Ashland  County. 

^.'i^^tQp^'''^    ^        This   action    was    commenced  against   the   defendants,   A.   Howard 

jQ  \Ay^^    Hinkle,  William  H.  Hinkle,   Frank  B.  Foote,  William  H,  Davis  and 

\   jJti^  \      ^^  Ashland  Iron  &  Steel  Company,  for  the  purpose  of  rescinding  and 

•^         Q  vacating  the  assignment  of  certain  stock  and  conveyance  of  certain  land 

l^^rxA..   ,  and  for  an  accounting,  etc.     The  complaint  alleges,  in  effect,  that  the 

business  men   and  real  estate  owners  of  Ashland,  in   1886,  donated  a 

furnace  site  and  lots  of  the  value  of  over  $15,000,  as  a  bonus  to  the 

plaintiff  for  erecting  a  blast  furnace  at  Ashland  ;  that  the  defendant, 

William  H.  Hinkle,  for  a  one-half  interest  in  the  real  estate  thus  donated, 

agreed  to  aid  in  placing  stock  and  organizing  a  company  for  the  purpose 

of  erecting  such  furnace  ;  that  the  plaintiff  agreed  to  transfer  the  site  to 

such  company,  to  wit,  the  Ashland  Iron  &  Steel  Company,  for  $r 0,000 

in  stock  of  said  company  ;  that  said  A.   H.  Hinkle  subscribed  5,000 

shares  of  said  stock;  said  William  H.  Hinkle,  4,000  shares  thereof;  the 

plaintiff,   2,500  shares    thereof;    said    Foote,   a  brother-in-law  of  said 

Hinkle,  1,000  shares  thereof;    that  after  the  furnace  was  erected  the 
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that  "  the  fear  that  goods  may  be  taken  or  injured  does  not  deprive  any 
one  of  his  free  agency  who  possesses  that  ordinary  degree  of  firmness 
which  the  law  requires  all  to  exert,"  ' 

It  does  not  appear  from  the  complaint  that  the  indebtedness  of  the 
company  to  A.  Howard  Hinkle  for  borrowed  money  was  not  due  and 
enforceable  at  the  time  of  the  alleged  duress,  but,  on  the  contrary,  it  is 
fairly  inferable  therefrom  that  it  was  then  due  and  enforceable.  It  does 
not  appear  therefrom  that  the  plaintiff's  position,  as  vice-president  and 
general  manager  of  the  company,  was  secured  to  him  permanently  or 
for  any  definite  length  of  time,  but,  on  the  contrary,  it  is  fairly  inferable 
therefrom  that,  like  all  other  officers  and  agents  of  the  corporation,  he 
was  subject  to  displacement  by  a  majority  of  the  stockholders.  In  case 
the  defendants  had  concluded  to  execute  such  threats,  there  would  have 
been  no  obligation  on  their  part  to  keep  the  same  silent  or  refrain  from 
informing  persons  proposing  to  purchase  the  plaintift's  stock.  No  fraud 
or  deceit  is  alleged.  It  is  true  the  plaintiff  had  put  his  money  and 
property  into  the  corporation,  which  was  subject  to  the  control  of  a 
majority  of  the  stockholders,  and  they  may  have  threatened  to  unwisely 
manage  it ;  but  such  action  on  his  part  was  voluntary  and  with  full 
knowledge  that  he  was  thereby  subjecting  his  property  to  the  manage- 
ment and  control  of  such  majority.  Besides,  such  majority  could  do 
nothing  to  injure  the  intrinsic  value  of  the  plaintifit's  stock  which  would 
not  have  a  corresponding  effect  upon  their  own  stock.  The  relation  of 
the  defendants  to  the  plaintiff,  in  the  transaction  alleged,  was  not  that 
of  trustees  to  their  cestui  que  trusty  or  that  of  fiduciary  agents  to  their 
principal,  and  hence  the  authorities  cited  by  the  learned  counsel  for  the 
plaintiff  are,  in  our  judgment,  inapplicable.  The  demurrer  was  prop- 
erly sustained. 

By  the  Court.     The  order  of  the  Circuit  Court  is  affirmed. 


HENRY    WILLIAMS    and    Others,  Appellants,  v.  JAMES 
BAYLEY,  Respondent. 

In  the  House  of  Lords,  June  14,  15,  18,  19,  21,  1866. 

\Reported  in  Law  Reports,  I  House  of  Lords  Cases  200.] 

This  was  an  appeal  against  a  decision  of  Vice-Chancellor  Stuart, 
by  which  certain  agreements  given  by  the  respondent  to  the  appel- 
lants were  declared  void,  and  were  ordered  to  be  delivered  up. 

Plaintiff's  son  carried  to  bankers,  of  whom  he,  as  well  as  his  father, 
was  a  customer,  certain  promissory  notes  with  his  father's  name  upon 

'  Skeate  v.  Beale,  11  Adol.  &  E.  990. 


774  WILLIAMS   T.    BAYLEY.  [CHAP.  III. 

them  as  indorscr.  These  indorsements  were  forgeries.  On  one  oc- 
casion the  father's  attention  was  called  to  the  fact  that  a  promissory 
note  of  his  son  with  his  (the  father's)  name  on  it  was  lying  at  the 
bankers  dishonored.  He  seemed  to  have  communicated  the  fact  to 
the  son,  who  immediately  redeemed  it ;  but  there  was  no  direct  evi- 
dence to  show  whether  the  father  did  or  did  not  really  understand 
the  nature  of  the  transaction.  The  fact  of  the  forgery  was  afterward 
discovered  ;  the  son  did  not  deny  it  ;  the  bankers  insisted  (though 
without  any  direct  threat  of  a  prosecution)  on  a  st^ttlement,  to  which 
the  father  was  to  be  a  party  ;  he  consented,  and  executed  an  agree- 
ment to  make  an  equitable  mortgage  of  his  property.  The  notes, 
with  the  forged  indorsements,  were  then  delivered  up  to  him.' 

Sir  H.  Cairns,  Q.C-,  and  Mr.  E.  K.  Karslake  {Mr.  Kingdon  was 
with  them)  for  the  appellants. 

The  Attorney-General  {Sir  R.  Palmer)  and  Mr.  F.  IV.  E.  S. 
Everitt  for  the  respondent. 

The  Lord  Chancellor  (Lord  Cranworth).  My  Lords,  al- 
though the  facts  of  this  case  are  somewhat  complicated,  and  extend 
over  a  considerable  length  of  time,  I  do  not  think  it  is  necessary,  in 
giving  the  advice  I  am  about  to  tender  to  your  Lordships,  that  I 
should  go  into  any  detail  of  the  facts,  because,  having  occupied  the 
consideration  of  the  House  for  two  or  three  days,  they  are,  I  am  quite 
sure,  present  to  the  minds  of  all  persons  concerned.  It  will  be  suf- 
ficent,  I  think,  to  start  from  this  point,  that  on  Friday,  the  17th  of 
April,  1S63,  the  father  being  at  a  railway  station,  and  circumstances 
having  arisen  which  caused  these  bankers  to  have  doubts  about  the 
signatures  to  certain  bills  or  promissory  notes,  and  the  bankers  wish- 
ing to  satisfy  themselves  whether  a  signature  was,  as  it  purported  to 
be,  that  of  the  father,  James  Bayley,  they  presented  to  him  a  note 
for  ^£"500  made  by  the  son,  and  purporting  to  contain  the  father's 
signature,  and  asked  him  whether  that  was  his  signature.  The  father 
denied  it.  The  bank  manager,  who  was  present,  was  much  surprised 
to  find  that  the  signature  was  not  correct,  and  it  was  arranged  that 
the  matter  should  be  looked  into,  that  it  should  stand  over  then,  and 
that  there  should  be  another  meeting  with  the  parties  on  the  follow- 
ing day.  It  appears  that,  in  the  course  of  the  evening  of  that  day, 
the  son,  William  Bayley,  was  communicated  with.  He  was  informed 
of  what  had  taken  place  ;  and,  I  suppose,  the  conclusion  was  come 
to  in  the  family  that  the  son  had  been  in  the  habit  of  using  his 
father's  name  without  his  sanction.     I  say  "using   his  father's  name 

'  The  above  statement,  taken  from  the  head  notes  of  the  case,  with  slight 
changes,  has  been  substituted  for  the  statement  of  facts  contained  in  the  original 
report. — Ed. 


CHAP.  III.]  YORK   «.    HINKLE.  7Y1 

plaintiff  necessarily  purchased  two  additional  lots  for  the  company  at  a 
cost  of  $600  ;  that  the  stock  of  said  company  was  worth  more  than  par 
value,  and  would  pay  fifteen  per  cent,  dividends ;  that  the  relations  of 
the  parties  were  harmonious  to  the  time  of  the  grievances  mentioned ; 
that  A.  H.  Hinkle  loaned  the  company  $200,000,  with  the  understand- 
ing that  the  same  might  be  kept  by  the  company  as  long  as  needed,  but 
no  such  agreement  was  actually  executed,  through  the  willful  neglect  of 
the  defendants;  that  the  plaintiff  paid  $17,500  in  cash  on  his  said  sub- 
scription to  said  stock;  that  after  the  completion  of  the  furnace  the  de- 
fendants entered  into  a  conspiracy  to  wrest  from  the  plaintiff  his  stock 
at  much  less  than  its  real  value ;  that  in  December,  1888,  VV,  H.  Hinkle, 
knowing  the  plaintiff  was  temporarily  in  straitened  circumstances,  in- 
formed the  plaintiff  that  A.  H.  Hinkle  wanted  the  plaintiff's  stock  and  a 
settlement  of  all  matters  between  the  plaintiff  and  the  company  ;  that  he 
was  authorized  to  offer  the  plaintiff  fifty  per  cent,  of  the  par  value  of  the 
plaintiffs  stock,,  on  condition  that  the  plaintiff  would  assume  and  pay 
the  $600  due  for  the  two  lots  mentioned,  and  deduct  $500  from  his 
claim  for  services ;  that  upon  the  plaintiff's  objecting  to  said  proposition, 
the  said  W.  H.  Hinkle  informed  him  that  the  defendants  proposed  to 
have  the  stock  and  full  management ;  that  they  would  pay  him,  there- 
fore, $15,000  in  full  for  his  stock  and  all  claims,  and  no  more ;  that  un- 
less he  accepted  such  proposition  they  would  take  steps  to  force  a  com- 
l)liance  with  their  demands  ;  that  the  company  was  owing  A.  H.  Hinkle 
$200,000,  borrowed  as  aforesaid,  and,  if  necessary,  they  would  shut 
down  the  mill  and  take  legal  steps  to  charge  the  company's  property 
with  the  amount  thereof  and  sell  the  same  under  the  hammer ;  that  it 
was  $r  5,000  or  nothing  ;  that  they  were  in  dead  earnest ;  that  if  he  did 
not  do  this  he  would  lose  all ;  that  such  threats  were  repeated  in  various 
forms,  so  that  the  plaintiff  believed  them;  that  the  plaintiff  reminded  the 
defendant,  W.  H.  Hinkle,  that  he  had  had  repeated  applications  for  the 
purchase  of  his  stock,  and  could  dispose  of  the  same  at  full  par  value  at 
Ashland ;  that  said  William  H.  Hinkle  replied  that  they  had  the  power 
and  would  prevent  it ;  that  the  stock  would  have  to  be  transferred  on 
the  books  of  the  company,  and  that  they  would  advise  any  purchaser  of 
their  determination  to  shut  down  the  mill  and  sell  the  same  for  the  debts 
of  the  company,  and  that  no  one  would  take  his  stock  under  such  cir- 
cumstances ;  that  they  would  prevent  the  consummation  of  the  transfer 
of  such  stock,  if  attempted  ;  that  said  William  H.  Hinkle  gave  the  plain- 
tiff until  the  following  Saturday  to  determine  what  he  would  do  in  the 
premises  ;  that  owing  to  his  belief  in  these  statements  and  the  disturbed 
condition  of  his  mind  on  account  thereof,  the  plaintiff  unwillingly  con- 
sented and  assigned  the  stock  and  consented  to  assume  and  pay  the 
$600  and  relinquish  $500  on  his  services  and  receive  therefor  the  sum 
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of  $15,000;  that  the  plaintiff  had  paid  $27,500  for  his  stock,  calling 
said  site  $10,000,  and  had  received  no  interest  or  dividends;  that  the 
stock  surrendered  was  worth  $150  on  its  par  value  ;  that  the  company- 
had  used  the  two  lots  ;  that  preparatory  to  the  conspiracy  and  since  the 
plant  was  completed  they  compelled  the  plaintiff  to  give  up  his  position 
as  manager;  that  the  plaintiff  deeded  the  site  at  $10,000  solely  upon 
the  agreement  that  he  was  to  retain  his  relations  and  share  the  profits ; 
that  the  site  was  actually  worth  $150,000  at  the  time  of  such  transfer; 
that  for  the  same  reasons  he  gave  the  defendants  perpetually  free  use  of 
the  block  39,  worth  a  rental  of  $500  per  year ;  that  he  was  to  be  the 
permanent  manager,  and  that  he  had  been  removed  therefrom  without 
cause. 

To  that  complaint  the  defendants  demurred  on  the  ground  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action.  From  the 
order  sustaining  said  demurrer  the  plaintiff  appeals. 

G.  W.  Hazelton  for  the  appellant. 

For  the  respondents  there  was  a  brief  by  Tompkins^  Merrill  dv 
Smith  and  oral  argument  by  W.  M.  Tompkins. 

Cassoday,  J.  This  action  is  to  set  aside  the  assignment  of  stock 
and  the  conveyance  of  land  mentioned  in  the  foregoing  statement,  on 
the  ground  that  they  were  obtained  by  duress.  The  alleged  duress  is 
to  the  effect  that  William  H,  Hinkle,  under  the  circumstances  men- 
tioned in  the  foregoing  statement,  informed  the  plaintiff  that  A.  Howard 
Hinkle  wanted  his  stock  and  would  give  him  for  it  fifty  per  cent,  of  its 
par  value  ;  that  if  the  plaintiff  refused  to  accept  A.  Howard  Hinkle 
would  take  immediate  legal  steps  to  charge  the  company's  property  with 
$200,000  indebtedness  then  due  to  him  for  the  borrowed  money  men- 
tioned, and  that  the  defendants  would  notify  any  person  proposing  to 
purchase  plaintiffs  stock  of  these  facts.  It  will  be  observed  that  no 
threat  of  doing  any  act  is  alleged  which  the  defendants,  or  one  or  more 
of  them,  did  not  have  the  power  and  /egal  right  to  do.  There  is  no  in- 
timation in  the  complaint  of  any  duress  of  the  person.  The  most  that 
is  claimed  is  that  there  was  duress  of  property  or  rights  of  property. 
But  there  can  be  no  such  duress  without  some  illegal  exaction  or  some 
fraud  or  deception.  The  restraint  must  be  imminent  and  such  as  to 
destroy  free  agency  in  a  mind  of  ordinary  firmness,  without  the  present 
means  of  protection.'  See  cases  carefully  classified  in  6  Am.  &  Eng. 
Ency.  of  Law,  57  ^/ j^^.     Lord  Denman,   C.J,,  went  so  far  as  to  say 

'  Radich  v.  Hutchins,  95  U.  S.  210  ;  Wilcox  v.  Howland,  23  Pick.  167  ;  Forbes 
V.  Appleton,  5  Cush.  115  ;  Benson  v.  Monroe,  7  Cush.  125  ;  Natcher?'.  Natchei, 
47  Pa.  St.  496  ;  Miller  v.  Miller,  68  Pa.  St.  493  ;  Heysham  v.  Dettre,  89  Pa.  Su 
506 ;  Hackley  v.  Headley,  45  Mich.  574  ;  Swanston  v.  Ijams,  63  III.  165  ;  Har- 
rison V.  Milwaukee,  49  Wis.  252, 
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without  his  sanction,"  for  I  have  no  doubt  at  all  in  coming  to  the 
conclusion  (there  is  not  a  tittle  of  evidence  to  the  contrary)  that  all 
these  signatures  were  forgeries.  That  they  were  not  the  signatures 
of  the  father  is  clear,  and  I  do  not  think  there  is  the  smallest  reason 
to  suppose  that  he  ever  gave  his  son  any  express  or  implied  authority 
to  sign  the  bills  in  his  name. 

This  matter  appears  to  have  come  to  the  knovvledge  of  the  family 
on  the  evening  of  the  same  day.  One  member  of  the  family,  Thomas 
Abishai  Bayley  (another  son  of  the  respondent  and  brother  of  Will- 
iam), who  is  not  at  all  involved  in  these  transactions,  went  with  his 
father  to  the  bank,  and  then  considerable  negotiation  took  place.  It 
is  obvious  that  at  that  time  the  bankers  must  have  seen  that  they 
were  in  great  jeopardy  as  to  the  notes,  and  that  they  would  probably 
lose  their  money  unless  the  father  came  in  and  assisted  the  son.  I 
cannot,  however,  but  come  to  the  conclusion,  from  the  evidence,  that 
they  strongly  suspected,  indeed  they  must  be  said  to  have  known, 
that  these  signatures  were  forgeries.  If  the  signatures  were  forgeries, 
then  the  bankers  were  in  this  position,  that  they  had  the  means  of 
prosecuting  the  son.     That  was  clear. 

Now  the  question  is,  what  was  the  sort  of  influence  which  they  ex- 
ercised on  the  mind  of  the  father  to  induce  him  to  take  on  himself 
the  responsibility  of  paying  these  notes?  Was  it  merely,  we  do  not 
know  these  to  be  forgeries,  we  do  not  believe  them  to  be  so,  but  your 
son  is  responsible  for  them,  and  if  you  do  not  help  him  we  must  sue 
him  for  the  amount?  Or  was  it,  if  you  do  not  pay  these  notes  we 
shall  be  in  a  position  to  prosecute  him  for  forgery,  and  we  will  prose- 
cute him  for  forgery  ?  What  is  the  fair  inference  from  what  took 
place  ? 

I  do  not  know  what  may  be  the  opinion  of  the  rest  of  your  Lord- 
ships, but  I  very  much  agree  with  the  argument  of  Sir  Hugh  Cairns, 
that  it  is  not  pressure  in  the  sense  in  which  a  court  of  equity  sets 
aside  transactions  on  account  of  pressure,  if  the  pressure  is  merely 
this  :  "  If  you  do  not  do  such  and  such  an  act  I  shall  reserve  all  m.y 
legal  rights,  whether  against  yourself,  or  against  your  son."  If  it 
had  only  been,  "  if  you  do  not  take  on  yourself  the  debt  of  your  son, 
we  must  sue  you  for  it,"  I  cannot  think  that  that  amounts  to  press- 
ure, when  parties  are  at  arms'  length,  and  particularly  when,  as  in 
this  case,  the  party  supposed  to  be  influenced  by  pressure  had  the 
assistance  of  his  solicitor,  not,  indeed,  on  the  first  occasion,  but  after- 
ward, before  anything  was  done.  But  if  what  really  takes  place  is 
this  :  If  you  do  not  assist  your  son,  by  taking  on  yourself  the  pay- 
ment of  these  bills  and  notes  on  which  there  are  signatures  which 
are  said,  at  least,  to  be  forgeries,  you  must  not   be  surprised  at  any 
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course  we  shall  take,  meaning  to  insinuate,  if  not  to  say,  we  shall 
hold  in  our  hands  the  means  of  criminally  prosecuting  him  for  for- 
gery. I  say,  if  it  amounts  to  that,  that  is  a  very  different  thing. 
When  the  parties  met  on  Saturday,  there  was  a  very  significant  ex- 
pression made  use  of  by  Mr.  Deakin,  the  manager,  in  the  presence  of 
one  of  the  bankers,  Henry  Williams,  "We  do  not  wish  to  exercise 
pressure  on  you  if  it  can  be  satisfactorily  arranged."  Does  the 
*'  pressure  "  mean  a  pressure  arising  from  our  exercising  the  power, 
or  keeping  in  our  hands  the  means  of  exercising  the  power,  of  insti- 
tuting a  criminal  prosecution  ?  Or  does  it  mean  the  **  pressure  "  of 
getting  you  to  make  yourself  responsible  for  your  son's  debt.?  It 
must  have  meant  the  former,  because  the  context  shows  that  the 
other  was  alternatively  provided  for.  When  it  was  said,  we  do  not 
wish  to  exercise  pressure  if  it  can  be  satisfactorily  arranged,  that 
could  not  mean,  if  you  take  on  yourself  the  debt,  without  pressure, 
we  don't  mean  to  press  you.  That  would  be  nonsensical.  But,  on 
the  other  interpretation  of  the  words,  the  sense  is  very  plain.  "  If 
you  can  satisfactorily  arrange  this,  and  if  you  choose  "  (according  to 
another  expression  that  was  used)  "  to  treat  it  as  a  matter  of  busi- 
ness," that  is,  to  take  upon  yourself  the  debt,  we  will  not  exercise 
''  pressure."  Of  course  not.  The  "  pressure "  there  referred  to 
must  be  something  different  from  merely  obtaining  the  security  of 
tlie  father.  It  amounts  to  this  :  "  Take  your  choice — give  us  security 
for  your  son's  debt.  If  you  take  that  on  yourself,  then  it  will  all  go 
smoothly  ;  if  you  do  not,  then  we  shall  be  bound  to  exercise  press- 
ure" ;  which  could  only  mean  to  exercise  those  rights  which  remain 
to  us,  by  reason  of  our  holding  signatures  forged  by  your  son. 

That  is  what  took  place  on  the  i8th.  It  was  then  arranged  that 
there  should  be  another  meeting  on  the  20th.  It  was  urged  in  the 
argument  that  the  bankers  could  not  have  contemplated  a  prosecu- 
tion, because  they  allowed  two  days  to  elapse,  during  which  the  son 
might  have  escaped.  But  all  parties  supposed  that  the  father  could 
prevent  the  prosecution  by  giving  what  the  bank  required.  On  Mon- 
day, the  20th,  the  parties  met,  the  father,  the  son,  and  other  mem- 
bers of  the  family,  with  the  father's  solicitor,  all  met  at  the  bank 
office.  On  that  occasion  farther  conversation  takes  place.  There 
had  been  some  negotiations  going  on,  to  see  how  the  debts  of  the 
son  could  be  met  or  satisfied,  what  assets  he  had,  and  so  forth.  The 
father  said  something  about  the  son  paying  the  bankers  by  install- 
ments of  ;^i,ooo  a  year.  To  which  one  of  the  bankers  answered, 
^' We  shall  have  nothing  to  do  with  any  ;;^i,ooo  a  year.  If  the  bills 
are  yours  "  (addressing  the  plaintiff)  "  we  are  all  right.  If  they  are 
not,  we  have  only  one  course  to  pursue  ;  we  cannot  be  parties  to 
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compounding  a  felony."  Now,  according  to  my  interpretation  of  the 
law,  it  does  not  amount  to  compounding  a  felony.  But  one  sees 
clearly  what  the  parties  meant.  It  was  this:  If  you  choose  to  take 
on  yourself  the  responsibility  of  these  bills,  all  will  be  right  ;  but  if 
not,  we  cannot  be  parties  to  what  they  call  "  compounding  a  felony  "  ; 
but  what  Lord  EUenborough  more  correctly  called  "  stifling  a  prose- 
cution." I  think  that  is  the  only  interpretation  that  can  possibly  be 
put  on  what  passed.  Then,  in  the  course  of  this  same  conversation, 
the  solicitor  of  the  bankers  said,  "Yes,  it  is  a  serious  matter,"  and 
Mr.  Duignan  remarked,  "  it  is  a  case  of  transportation  for  life."  Now 
that  was  said  in  the  hearing  of  the  bankers.  They  must  have  heard 
it.  They  must  have  known,  while  all  these  negotiations  were  going 
on,  that  all  the  parties  to  them  understood  that  this  was  a  case,  not  ot 
life  or  death,  but  of  transportation  for  life.  The  father,  then,  was 
acting  in  this  matter  under  the  notion  that  if  he  did  not  interfere  to 
save  his  son,  the  latter  would  be  liable  to  be  prosecuted,  and,  proba- 
bly, would  be  prosecuted  for  forgery,  and  so  be  transported  for  life. 

Then  that  being,  as  I  think,  the  clear  inference  from  all  the  evi- 
dence, the  question  arises  :  What  is  the  law  applicable  to  such  a 
case  ?  These  bankers  hold  a  number  of  acceptances  which  one  can 
hardly  suppose  they  did  not  believe  to  be  forged  acceptances.  I  say 
that  because  they  never  suggest  any  doubt  on  the  subject.  Although 
the  bill  of  the  plaintiff  was  amended  and  re-amended,  and  in  the  last 
re-amended  bill  there  is  a  special  charge  that  the  bankers  never  sug- 
gested that  the  notes,  which  certainly  were  not  in  the  plaintiff's  hand- 
writing, were  signed  with  the  privity  of  the  plaintiff,  the  bankers,  in 
answering  that  bill,  never  deny  that  ;  but,  on  the  other  hand,  one  of 
the  witnesses,  Thomas  Bayley,  I  think,  says  that  during  the  whole 
meeting  no  such  suggestion  was  ever  made.  I  asked  Sir  Hugh 
Cairns,  in  the  course  of  his  argument  this  morning,  if  he  could  point 
out  any  suggestion  of  that  kind  as  having  been  made  ;  but  the  only 
approach  to  such  a  suggestion  that  he  could  refer  to  was  a  question 
addressed  to  the  father,  as  to  one  of  the  notes,  to  this  effect  :  "  Why 
did  you  not  answer  the  letter  informing  you  that  it  was  dishonored.''" 
It  is  very  true  that  lawyers  might  fully  understand  what  that  might 
mean,  but  I  cannot  think  that  that  could  possibly  be  understood  by 
the  parties  as  amounting  to  this,  that  we  do  not  admit  that  these  in- 
dorsements, though  not  in  your  handwriting,  were  not  signed  by  your 
authority.  I  think  that  is  an  inference  which,  under  all  the  circum- 
stances of  this  case,  never  could  be  dreamt  of  as  deducible  from  what 
so  passed.  That  being  so,  I  think  the  case  in  point  of  fact  is  this  : 
Here  are  several  forged  notes.  The  bankers,  in  the  presence  of  the 
father  and  of  the  person  who  forged  them,  both  being  persons  of  ap- 
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parent  respectability  in  the  country,  carrying  on  business  as  trades- 
men, and  the  father  having  the  presence  and  the  assistance  of  his 
solicitor,  the  bankers  say  to  him  what  amounts  to  this  :  "  Give  us 
security  to  the  amount  of  these  notes,  and  they  shall  all  be  delivered 
up  to  you ;  or  do  not  give  us  security,  and  then  we  tell  you  we  do  not 
mean  to  compound  a  felony  ;  in  other  words,  w-e  mean  to  prosecute." 
That  is  tlie  fair  inference  from  what  paesed.  Now  is  that  a  transac- 
tion which  a  court  of  equity  will  tolerate,  or  is  it  not  ?  I  agree  very 
much  with  a  good  deal  of  the  argument  of  Sir  Hugh  Cairns  as  to 
this  doctrine  of  pressure.  Many  grounds  on  which  a  court  of  equity 
has  acted  in  such  cases  do  not  apply  in  this  case.  The  parties  were 
not  standing  in  any  fiduciary  relation  to  one  another  ;  and  if  this 
had  been  a  legal  transaction  I  do  not  know  that  we  should  have 
thought  that  there  was  any  pressure  that  would  have  warranted  the 
decree  made  by  the  Vice-Chancellor.  But  here  was  a  pressure  of 
this  nature.  We  have  the  means  of  prosecuting  and  so  transporting 
your  son.  Do  you  choose  to  come  to  his  help  and  take  on  yourself 
the  amount  of  his  debts — the  amount  of  these  forgeries  ?  If  you  do 
we  will  not  prosecute  ;  if  you  do  not,  we  will.  That  is  the  plain  in- 
terpretation of  what  passed.  Is  that,  or  is  it  not,  legal  ?  In  my 
opinion,  my  Lords,  I  am  bound  to  go  the  length  of  saying  that  I  do 
not  think  it  is  legal.  I  do  not  think  that  a  transaction  of  that  sort 
would  have  been  legal  even  if,  instead  of  being  forced  on  the  father, 
it  had  been  proposed  by  him  and  adopted  by  the  bankers;  and  I 
come  to  that  conclusion  upon  this  short  ground,  that  in  Wallace  v. 
Hardacre,'  although  the  decision  there,  founded  upon  the  facts 
of  that  particular  case,  was  against  the  view  I  am  taking,  yet  there 
Lord  Ellenborough  positively  states  that  which  has  always  been  un- 
derstood to  be  the  correct  view  of  the  law  upon  this  subject,  namely, 
that  although  in  that  case  there  was  no  reason  for  treating  the  agree- 
ment as  invalid,  yet  it  would  have  been  otherwise  if  the  agreement 
had  been  substantially  an  agreement  to  stifle  a  criminal  prosecution. 
And  although  that  was  merely  a  dictum  in  a  nisi  priits  case,  yet  on 
all  occasions  I  have  found,  on  looking  at  the  reports,  by  the  late 
Lord  Campbell,  of  Lord  Ellenborough's  decisions,  that  they  really 
do,  in  the  fewest  possible  words,  lay  down  the  law,  very  often  more 
distinctly  and  more  accurately  than  it  is  to  be  found  in  many  length- 
ened reports  ;  and  what  is  so  laid  down  has  been  subsequently  recog- 
nized as  giving  a  true  view  of  the  law  as  applied  to  the  facts  of  the 
case.  Now,  is  the  agreement  in  question,  or  is  it  not,  one  the  object 
of  which  is  to  stifle  a  criminal  prosecution  }  If  there  be  any  case  in 
which  that  character  can  be  properly  given  to  an  agreement  I  think 

'  I  Camp.  45, 
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to  the  extent  of  recollection  and  belief,  and  the  facts  speak  for  them- 
selves), that  after  the  attempt  to  get  a  good  and  unobjectionable 
security  failed,  the  discussion  did  not  terminate,  but  it  was  renewed 
on  the  basis  of  the  plaintiff's  coming  forward  to  relieve  his  son 
from  the  situation  of  peril  in  which  he  was  placed.  The  bankers 
admit,  most  clearly  and  distinctly,  that  they  all  knew  that  it  was  a 
case  of  transportation  for  life.  It  is  perfectly  clear  that  they  did  not 
pretend  that  the  father  was  liable.  What  remained  then  as  a  motive 
for  the  father  ?  The  only  motive  to  induce  him  to  adopt  the  debt 
was  the  hope  that  by  so  doing  he  would  relieve  his  son  from  the  in- 
evitable consequences  of  his  crime. 

The  question,  therefore,  my  Lords,  is  whether  a  father  appealed  to 
under  such  circumstances,  to  take  upon  himself  an  amount  of  civil 
liability,  with  the  knowledge  that,  unless  he  does  so,  his  son  will  be 
exposed  to  a  criminal  prosecution,  with  the  certainty  of  conviction, 
can  be  regarded  as  a  free  and  voluntary  agent  ?  I  have  no  hesita- 
tion in  saying  that  no  man  is  safe,  or  ought  to  be  safe,  who  takes  a 
security  for  the  debt  of  a  felon,  from  the  father  of  the  felon,  under 
such  circumstances.  A  contract  to  give  security  for  the  debt  of  an- 
other, which  is  a  contract  without  consideration,  is,  above  all  things, 
a  contract  that  should  be  based  upon  the  free  and  voluntary  agency 
of  the  individual  who  enters  into  it.  But  it  is  clear  that  the  power 
of  considering  whether  he  ought  to  do  it  or  not,  whether  it  is  pru- 
dent to  do  it  or  not,  is  altogether  taken  away  from  a  father  who  is 
brought  into  the  situation  of  either  refusing,  and  leaving  his  son  in 
that  perilous  condition,  or  of  taking  on  himself  the  amount  of  that 
civil  obligation  .'* 

I  have  therefore,  my  Lords,  in  that  view  of  the  case,  no  difficulty  in 
saying  that,  a3  far  as  my  opinion  is  concerned,  the  security  given  for 
the  debt  of  the  son  by  the  father  under  such  circumstances,  was  not 
the  security  of  a  man  who  acted  with  that  freedom  and  power  of  de- 
liberation that  must,  undoubtedly,  be  considered  as  necessary  to  vali- 
date a  transaction  of  such  a  description. 

My  Lords,  I  would  add  to  that  the  great  folly,  nay,  impropriety,  of 
the  bankers  proceeding  to  take  this  security  from  the  defenseless  old 
man  after  his  solicitor  had  left  him,  protesting  in  such  an  emphatic 
manner  against  the  proceedings  which  he  knew  they  were  about  to 
enter  upon.  The  respondent's  solicitor  remained  so  long  as  a  valid 
contract,  namely,  that  touching  the  property  of  William  Bayley,  was 
regarded  as  possible.  When  that  was  impossible,  and  the  bankers 
began  to  exert  pressure  on  the  father,  the  solicitor  left,  remonstrat- 
ing with  all  parties  against  the  impropriety  of  what  they  were  about 
to  do. 
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My  Lords,  there  remains  tlie  otlier  aspect  of  the  case,  which  is 
this  :  Was  the  transaction,  regarded  independently  of  pressure,  an 
illegal  one,  as  being  contrary  to  the  settled  rules  and  principles  of 
law  ?  Now  I  concur  in  a  good  deal  that  was  said  by  the  learned 
counsel  for  the  appellants,  namely,  that  if  there  be  an  existing  debt, 
to  which  is  superadded  an  independent  security,  or  if  there  be  a 
valid  legal  document  in  existence,  and  then  a  transaction  which  is 
open  to  the  charge  of  forgery,  the  contract  touching  the  existing  debt 
is  not  affected  by  the  superadded  engagement  which  may  be  invalid 
on  the  ground  of  forgery.  For  example,  if  I  have  lent  a  man  ^j^io,- 
coo  on  the  security  of  an  insufficient  estate,  and  he,  some  time  after- 
ward, brings  me  a  bill  of  exchange  with  a  forged  acceptance,  to  in- 
duce me  to  forego  exercising  my  right  with  respect  to  the  mortgage, 
that  mortgage  will  not  be  affected  by  the  forgery,  and  I  may  abstain 
from  dealing  with  the  forgery,  and,  nevertheless,  pursue  my  remedy 
on  the  original  contract.  But  this  is  not  a  case  where  the  bankers 
are  proceeding  as  against  the  person  liable  to  them  on  a  contract  in- 
dependent of  the  forgery.  We  must  take  the  nature  of  the  contract 
from  the  agreement  which  was  entered  into,  the  original  agreement, 
written  at  the  moment,  which,  no  doubt,  clearly  expresses  what  was 
in  the  mind  of  the  father.  The  liability  of  the  father  is  created  and 
embodied  in  this  memorandum,  in  which,  addressing  the  bankers,  the 
father  says,  "  In  consideration  of  your  consenting  to  give  up  to  me 
the  several  under-mentioned  bills  and  promissory  notes,  I  hereby 
charge  my  colliery."  It  is  impossible,  therefore,  to  have  any  hesita- 
tion as  to  the  fact  that  the  liability  of  the  father  is  obtained  entirely  by 
the  consideration  of  the  bankers  delivering  up  the  acceptances. 
That  is  a  wholly  different  case  from  the  one  to  which  I  have  referred 
as  put  in  the  argument  at  the  bar. 

Now,  such  being  the  nature  of  the  transaction,  my  Lords,  I  appre- 
hend the  law  to  be  this,  and  unquestionably  it  is  a  law  dictated  by 
the  soundest  considerations  of  policy  and  morality,  that  you  shall 
not  make  a  trade  of  a  felony.  If  you  are  aware  that  a  crime  has 
been  committed,  you  shall  not  convert  that  crime  into  a  source  of 
profit  or  benefit  to  yourself.  But  that  is  the  position  in  which  these 
bankers  stood.  They  knew  well,  for  they  had  before  them  the  con- 
fessing criminal,  that  forgeries  had  been  committed  by  the  son,  and 
they  converted  that  fact  into  a  source  of  benefit  to  themselves  by 
getting  the  security  of  the  father.  Now,  that  is  the  principle  of  the 
law  and  the  policy  of  the  law,  and  it  is  dictated  by  the  highest  con- 
siderations. If  men  were  permitted  to  trade  upon  the  knowledge  of 
a  crime,  and  to  convert  their  privity  to  that  crime  into  an  occasion 
of  advantage,  no  doubt  a  great  legal  and  a  great  moral  offense  woulc} 
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that  this  is  such  a  case,  and  therefore,  in  my  opinion,  the  decree  is  per- 
fectly right.  Yet  I  am  bound  to  say,  speaking  only  for  myself,  I  do 
not  think  that  on  the  mere  grounds  upon  which  it  is  put  by  the  Vice- 
Chancellor  I  should  have  been  inclined  to  concur  with  him.  At  the 
same  time,  he,  having  the  whole  of  the  facts  before  his  mind,  came 
substantially  to  the  same  conclusion,  although  he  did  not  express 
exactly  the  same  grounds  on  which  I  rest  the  propriety  of  the  decree. 
I  have,  therefore,  no  hesitation  in  moving  your  Lordships  that  this 
appeal  be  dismissed,  with  costs,  and  that  the  decree  be  affirmed. 

Lord  Westbury.  My  Lords,  there  are  two  aspects  of  this  case, 
or  rather  two  points  of  view,  in  which  it  may  be  regarded.  One  of 
them  is,  was  the  plaintiff  a  free  and  voluntary  agent,  or  did  he  give 
the  security  in  question  under  undue  pressure  exerted  by  the  defend- 
ants .^  That  regards  the  case  with  respect  to  the  plaintiff  alone. 
The  second  question  regards  the  case  with  reference  to  the  defend- 
ants alone.  Was  the  transaction,  taken  independently  of  the  ques- 
tion of  pressure,  an  illegal  one,  as  being  contrary  to  the  settled  rules 
and  principles  of  law.? 

Now,  with  regard  to  the  first  point,  namely,  whether  this  was  the 
voluntary  act  of  the  plaintiff,  I  would  put  two  questions  :  first,  what 
was  the  basis  of  the  transaction  or  negotiations  between  the  appellants 
and  the  respondent  that  led  to  giving  the  security  in  question  }  And, 
secondly,  what  was  the  motive,  or  inducement,  that  was  brought  to 
bear  on  the  respondent  in  order  to  induce  him  to  give  the  security  7 

It  was  skillfully  contended  on  the  part  of  the  appellants,  by  the 
learned  counsel,  that  the  basis  of  the  transaction  was  either  the  actual 
or  the  possible  liability  of  the  father  to  the  debt.  But  that  is  an  argu- 
ment wholly  unsupported  by  the  evidence  ;  and,  on  the  contrary,  it 
is  in  every  way  contradicted  by  the  evidence.  There  is  no  ground 
for  concluding,  from  anything  that  has  been  said,  that  the  bankers 
treated  the  father  as  a  person  who  was  civilly  responsible.  There 
was  no  attempt  on  the  part  of  the  son,  William  Bayley,  notwithstand- 
ing his  distress,  to  assert  at  any  time  that  he  had  the  authority  of  his 
father  ;  in  point  of  fact,  the  fatlier's  aid  is  invoked  throughout  upon 
the  basis  that  the  son  alone  was  liable,  and  that  in  addition  to  civil 
liability,  he  had  contracted  a  criminal  liability.  Now  that  is  appa- 
rent, not  only  from  the  passages  which  have  been  read  by  my  two 
noble  and  learned  friends,  but  from  the  whole  conduct  of  the  appel- 
lants. It  must  be  remembered  throughout  that  the  appellants  did 
not  speak  out  distinctly,  for  the  reason  that  is  given  by  one  of  them 
in  a  passage  that  has  been  referred  to,  namely,  that  they  could  not 
in  any  manner  be  implicated  in  compounding  a  felony. 

Again,  there  is  a  small  incident  that  brings  home,  at  least  to  my 
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mind,  in  a  satisfactory  manner,  the  truth  of  the  conclusion  that  the 
criminal  liability  of  William  Bayley  was  the  basis  of  the  whole  trans- 
action, and  that  is  the  circumstance  that  Henry  Williams  wrote  on  a 
slip  of  paper,  and  communicated  to  his  brother  Philip,  during  the 
discussion,  his  own  doubt  whether  the  father  might  not  be  civilly 
liable.  Now  it  is  quite  plain  that  if  the  discussion  had  proceeded, 
either  wholly  or  partially,  upon  the  notion  that  there  might  have  been 
civil  liability  on  the  part  of  the  father,  the  necessity  for  making  such 
a  suggestion  by  Henry  to  his  brother  Philip  never  could  have  arisen  ; 
and  it  is  perfectly  clear  also  from  the  fact  of  the  slip  of  paper  not 
being  either  read  out  or  acted  upon,  but,  on  the  contrary,  being 
thrown  into  the  fire  by  Philip,  that  he  was  willing  the  transaction 
should  go  on  on  the  basis  on  which  it  had  been  started,  namely,  that 
there  was  a  constat  of  all  parties  that  the  forgeries  had  been  commit- 
ted, and  that  William  Bayley,  therefore,  stood  in  the  liability  of  a 
felon. 

So  much  in  regard  to  the  basis  of  the  transaction.  Now  what  was 
the  motive  or  inducement  which  was  brought  to  bear  on  the  respond- 
ent ?  It  is  necessary  to  examine  a  little  what  was  the  history  of  the 
proceedings  and  the  interviews  that  took  place.  It  is  perfectly  clear 
that,  in  the  outset,  there  was  a  desire  on  the  part  of  the  bankers,  and 
certainly  a  very  great  desire  on  the  part  of  the  solicitor  for  the  re- 
spondent, Mr.  James  Bayley,  that  security  should  be  given  for  the 
amount  of  the  debt  by  means  of  the  property  of  William  Bayley  him- 
self, and  by  means  of  the  property  of  his  wife.  There  was  an  at- 
tempt made  to  carry  out  that  mode  of  securing  the  debt  ;  and  that 
mode  undoubtedly  might  not  have  been  attended  with  any  objec- 
tionable character,  so  far  as  the  father  was  concerned.  The  mode 
suggested  was,  that  the  property  of  William  should  be  valued  ;  that 
his  brother  Thomas  should  enter  into  partnership  with  him  ;  that 
Thomas  should  be  responsible  for  one-half  of  the  amount  of  the 
valuation,  and  that  the  father  should  add  to  Thomas's  liability  his 
own  liability  ;  and  that  the  amount  of  the  debt  thus  incurred  by 
Thomas  and  the  father  should  be  made  available  for  the  partial  pay- 
ment of  the  bankers.  In  addition  to  that,  it  was  proposed  that  the 
residue  of  the  debt  should  be  secured  by  the  property  of  the  wife. 

Now  I  desire  your  Lordships  to  remark  particularly  that  when  that 
failed,  upon  the  fact  being  ascertained  that  the  property  of  the  wife 
could  not  be  made  the  subject  of  a  security,  there  remained  only 
the  application  to  the  father,  and  the  inducing  the  father  at  once  to 
take  on  himself  the  whole  debt  of  the  dishonored  bills  of  the  son. 
It  is  very  distinctly  stated  by  several  witnesses,  and  though  it  is  par- 
tially denied,  yet  it  is  but  imperfectly  denied  (for  it  is  denied  only 
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be  committed.  And  that  is  what,  I  apprehend,  the  old  rule  of  law 
intended  to  convey  when  it  embodied  the  principle  under  words 
which  have  now  somewhat  passed  into  desuetude,  namely,  ''  mispri- 
sion of  felony,"  That  was  a  case  when  a  man,  instead  of  performing 
his  public  duty,  and  giving  information  to  the  public  authorities  of 
a  crime  that  he  was  aware  of,  concealed  his  knowledge,  and,  farther, 
converted  it  into  a  source  of  emolument  to  himself. 

It  is  impossible,  therefore,  if  you  look  at  this  matter  wholly  inde- 
pendently of  the  question  of  pressure,  and  confine  your  attention  to 
the  act  of  the  bankers  alone,  not  to  come  to  the  conclusion  that  a 
great  delictum  was  committed  when  the  transaction  is  viewed  simply 
with  reference  to  the  course  which  they  took. 

I  asked,  in  the  first  place,  were  you  not  well  aware  that  these  bills 
were  forgeries  ?  That  is  perfectly  true.  Did  you  not  obtain  an 
additional  advantage  and  benefit  ;  in  fact,  the  payment  of  your  debt 
by  trading  with  these  bills .'  That  is  undoubtedly  true.  Were  you 
not  very  well  aware  that  when  you  so  traded  with  these  bills  you 
would  either  prevent  the  possibility  of  a  prosecution,  or  render  the 
possibility  of  a  prosecution  so  remote,  that  it  could  hardly  be  ex- 
pected to  succeed.?  That  was  the  inevitable  consequence.  But  if  a 
man  does  an  act  which  is  attended  necessarily  with  an  inevitable 
consequence,  he  must  be  taken  in  law  to  have  foreseen  that  conse- 
quence, and,  in  point  of  fact,  to  have  deliberately  intended  that  it 
should  be  the  result  of  his  action.  Here  you  have  these  bankers 
violating  that  rule  of  policy,  and  that  rule  of  justice  and  morality, 
by  using  these  forged  bills  to  extort  from  the  father  a  security  which 
he  was  not  liable  for,  they  giving  up  the  bills,  and  thereby  violating 
their  duty,  and  placing  the  parties  in  a  situation  in  which  the  de- 
mands of  public  justice  could  not  by  any  possibility  be  complied  with. 

My  Lords,  I  regard  this  as  a  transaction  which  must  necessarily, 
for  purposes  of  public  utility,  be  stamped  with  invalidity,  because  it 
is  one  which  undoubtedly,  in  the  first  place,  is  a  departure  from  what 
ought  to  be  the  principles  of  fair  dealing  between  man  and  man,  and 
it  is  also  one  which,  if  such  transactions  existed  to  any  considerable 
extent,  would  be  found  productive  of  great  injury  and  mischief  to 
the  community.  I  think,  therefore,  that  the  decree  which  has  been 
made  in  this  case  is  a  perfectly  correct  decree. 

I  do  not  mean  for  one  single  moment,  by  anything  I  have  said,  to 
cast  any  imputation  on  the  character  of  these  gentlemen.  I  am  only 
dealing  with  abstract  principles  of  law.  They  might,  perhaps,  fairly 
have  thought  that  they  were  doing  the  best  for  the  family  of  Mr. 
William  Bayley  and  for  the  father.  I  beg  particularly  that  it  may 
not  be  understood  that  I  mean  to  convey,  by  any  words  that  I  have 
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used,  any  reproach  on  their  character.  I  have  used  those  words  as 
necessary  to  vindicate  the  jjolicy  and  justice  of  the  rule  of  law,  and 
to  show  how  highly  requisite  it  is  that  a  court  of  equity  should  undo 
a  transaction  such  as  this,  whether  it  is  regarded  as  proceeding  from  a 
father  who  cannot  be  considered  as  a  voluntary  agent,  or,  taking  the 
other  aspect  of  it,  as  violating  the  rules  of  law  which  prescribe  the 
duties  of  individuals  under  such  circumstances.  On  both  of  these 
grounds  I  think  that  this  is  a  transaction  which  ought  to  be  set  aside. 
Decree  or  order  affirmed,  and  appeal  dismissed  with  costs." 


ROBERT  J.   RAU  v.  CATHERINE  B.  VON  ZEDLITZ  and 

Others, 

In  the  Supreme  Judicial  Court  of  Massachusetts,  January 

5,   1882. 

\^Reported  in  132  Massachusetts  Reports  164.] 

Endicott,  J,  This  is  a  bill  in  equity,  under  the  Gen  Sts.  c.  113,  § 
2,  cl.  II,  brought  against  the  Baron  and  Baroness  Von  Zedlitz  and  the 
trustee  under  her  marriage  settlement.  The  plaintiff  alleges  therein 
that  the  Baroness  is  indebted  to  him  upon  two  drafts,  accepted  by  her 
at  Dresden,  in  Saxony,  on  the  day  previous  to  her  marriage,  which  are 
now  due  and  unpaid,  and  he  seeks  to  obtain  a  decree  that  the  trustee  of 
the  marriage  settlement  shall  apply  to  the  payment  of  the  drafts  so  much 
of  the  trust  fund  as  is  necessary. 

The  defense  is  that  the  acceptance  of  the  drafts  was  forced  upon  the 
Baroness  by  threats  and  undue  influence,  and  is  therefore  invalid  and 
cannot  be  enforced  in  a  court  of  equity,  and  that,  under  the  provisions 
of  the  marriage  settlement,  the  fund  cannot  be  applied  to  the  payment 
of  these  drafts. 

As  the  case  is  presented  to  us,  no  question  arises  upon  the  second 
branch  of  the  defense.  The  presiding  judge  heaid  the  case  on  the  evi- 
dence and  dismissed  the  bill  on  the  ground  that  the  acceptance  of  the 
drafts  was  obtained  by  threats  and  undue  influence;  from  his  decision 
the  plaintiff  appeals,  and  the  evidence  upon  which  the  finding  is  based 
is  reported. 

Upon  a  careful  examination  of  the  evidence,  we  cannot  say  that  the 
decision  upon  the  question  of  undue  influence  is  erroneous.  The  record 
is  voluminous,  but  the  principal  and  material  facts  are  as  follows  :  The 
Baroness  Von  Zedlitz,  whose  maiden  name  was  Kelsey,  and  who  was  a 

'  The  opinion  of  Lord  Chelmsford  has  been  omitted. — Ed. 
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native  of  this  commonwealth,  was  married  on  April  12,  1877.  While 
traveling  in  Europe  she  became  engaged,  in  December,  1876,  to  the 
Baron  Von  Zedlitz.  She  possessed  considerable  property  in  her  own 
right,  and  a  marriage  settlement  was  prepared  here  at  her  request  and 
sent  to  Dresden  the  following  April.  It  was  executed  by  her  and  her 
intended  husband  on  April  10,  two  days  before  her  marriage.  The 
Baron  Von  Zedlitz  was  at  that  time  largely  indebted  to  the  plaintiff,  and 
there  was  evidence  that  some  of  the  money  was  advanced  to  the  Baron 
upon  the  promise  by  him  to  repay  the  plaintifif  on  his  marriage  with 
Miss  Kelsey,  whom  he  represented  to  be  possessed  of  a  large  fortune. 
On  April  9  the  plaintiff  went  to  Dresden  for  the  purpose  of  obtaining 
from  Miss  Kelsey  payment  of  his  debt.  Being  informed  of  the  mar- 
riage settlement,  he  endeavored  without  success  to  persuade  the  Baron 
to  prevent  its  execution.  On  the  following  day,  which  was  April  1 1, 
Miss  Kelsey  was  induced  to  go  to  the  office  of  a  notary  public  to  make 
some  arrangement  about  a  sum  of  money  which  the  Baron's  mother, 
Mrs.  Von  Winning,  informed  her  the  Baron  owed  to  the  plaintiff.  She 
went,  accompanied  by  the  Baron  and  his  mother,  about  five  o'clock  in 
the  afternoon,  and  found  there  the  notary,  the  plaintiff,  another  creditor 
of  the  Baron  by  the  name  of  Muller,  and  Mr.  Von  Winning.  An  inter- 
preter was  also  present  during  the  interview,  which  continued  till  eight 
o'clock.  And  the  evidence  reported  relates  chiefly  to  what  then  took 
place. 

She  was  told  that  the  Baron  was  indebted  to  the  plaintiff  in  the  sum 
of  15,000  marks,  and  she  was  requested  to  sign  the  drafts  to  that 
amount,  copies  of  which  are  annexed  to  the  bill.  It  appears  in  the  evi- 
dence that  she  refused,  saying  that  it  was  impossible  ;  that  she  had  no 
money,  and  that  she  had  parted  with  all  her  property.  She  was  solicited 
again  and  again  to  sign  the  drafts,  and  was  told  by  Mrs.  Von  Winning 
that,  if  she  did  not,  disagreeable  consequences  would  follow  ;  that,  un- 
less the  drafts  were  signed,  the  marriage  on  the  following  day  would  not 
take  place ;  that  the  police  would  prevent  their  leaving  their  dwell- 
ing or  would  stop  them  at  the  door  of  the  church,  and  that  the  whole 
affair  would  be  published  in  the  newspapers.  It  also  appears  from  the 
testimony  of  the  plaintiff  that  he  intended  to  have  the  Baron  arrested 
unless  Miss  Kelsey  paid  the  debt.  She  desired  to  leave  the  room,  and 
was  told  that  she  could  not  go  until  the  matter  was  arranged.  Upon 
the  suggestion  being  made  that  Mr.  Lehman,  a  lawyer  who  had  been 
employed  in  connection  with  the  settlement,  might  be  sent  for,  it  was 
opposed  by  the  plaintiff. 

The  plaintiff  could   not  speak   English,  and   Miss  Kelsey  could  not 
speak  German,  and  Mrs.  Von  Winning,  who  spoke  English,  appears  to 
have  been  the  medium  of  communication  between  them,  and  was  passing 
50 


Y86  RAU   V.   VOINT   ZEDLITZ.  [CIIAP.  Til. 

from  one  to  the  other  during  the  interview.  There  was  evidence  that  a 
portion  of  the  money  lent  by  the  plaintiff  to  the  Baron  had  been  re- 
ceived by  her,  and  it  is  evident  that  she  was  very  desirous  that  Miss 
Kelsey  should  sign  the  drafts  ;  and  the  presiding  judge  might  well  find, 
upon  the  evidence  reported,  that  she  was  acting  in  behalf  of  the  plain- 
tiff, or  in  collusion  with  him,  in  persuading  Miss  Kelsey  to  sign,  before 
the  magistrate,  the  acceptances  and  other  documents,  among  them  a 
protocol,  so  called. 

During  this  time  Miss  Kelsey  was  very  much  excited,  and  at  the  last 
of  it  was  in  tears,  and  there  was  evidence  that  she  fainted.  She  stated 
in  her  testimony  :  "  I  think  for  a  moment  or  two  I  must  have  lost  con- 
sciousness, for  the  first  thing  I  knew  the  Baron  was  holding  me  at  an 
open  window  and  somebody  gave  me  a  glass  of  water  ";  and  again,  "  I 
was  so  worn  out  and  tired  and  overcome  that  just  as  soon  as  I  recov- 
ered consciousness,  which  I  lost,  Mrs.  Von  Winning  came  up  to  me  and 
said,  '  Now  you  had  better  sign,'  and  I  thought  at  that  time  that  I  would 
do  almost  anything  she  asked  me,  and  so  I  consented."  She  then 
signed  the  acknowledgment  of  the  indebtedness  of  the  Baron  and 
the  agreement  that  she  would  assume  and  pay  it,  and  also  signed  the 
drafts.  This  was  near  eight  o'clock.  While  in  the  room  she  paid  some 
money  to  Rau  and  also  to  Muller,  and  there  was  a  violent  altercation 
between  the  Baron  and  Muller,  during  which  the  Baron  seized  Muller 
and  shook  him.  It  also  appears  that  Miss  Kelsey  was  of  a  nervous  and 
excitable  temperament,  and  not  familiar  with  business  or  the  care  of 
property. 

There  w^as  conflicting  evidence  in  regard  to  what  took  place  before 
the  notary.  But  we  are  of  opinion  that  the  presiding  judge,  before 
whom  the  case  was  heard,  and  who  saw  the  principal  witnesses,  namely, 
the  plaintiff  and  the  Baron  and  Baroness,  might  well  find  that  the  accept- 
ance of  the  drafts  was  forced  upon  Miss  Kelsey  by  threats  and  undue 
influence.  The  contract  she  entered  into  was  without  consideration, 
and  it  was  purely  a  question  of  fact  whether  she  was  induced  to  sign  it 
by  threats  and  undue  persuasions,  and  through  fear  that  her  marriage 
would  be  prevented.  This  in  equity  will  constitute  a  good  defense  to 
the  bill.  Upon  an  appeal  from  a  decree  of  a  single  justice,  on  a  ques- 
tion of  fact,  the  evidence  being  reported,  the  full  court  will  not  reverse 
the  decision,  unless  it  appears  clearly  to  be  erroneous.' 

A  young  woman,  upon  the  eve  of  her  marriage  and  in  a  strange  coun- 
try, requested  and  urged  to  assume  and  pay  the  debts  of  her  intended 
husband,  being  led  to  believe  if  she  does  not  comply  with  the  soHcita- 
tions  pressed  upon  her  that  her  marriage  may  be  prevented,  her  intend- 

'  Reed  v.  Reed,  114  Mass  372;  Montgomery  v.  Pickering,  116  Mass.  227. 
See  also  Singer  Manuf.  Co.  v.  Loog,  18  Ch.  D.  395,  427. 
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ed  husband  arrested,  and  the  whole  affair  published  in  the  newspapers, 
certainly  is  the  object  of  undue  and  improper  influence,  and  in  yielding 
to  it  at  last,  after  long  resistance,  and  without  independent  advice,  can- 
not be  said  to  be  acting  as  a  free  and  voluntary  agent,  for  the  circum- 
stances preclude  the  exercise  of  free  and  deliberate  judgment.  The 
contract  which  she  assumed  was  utterly  without  consideration  ;  and  it 
was  said  by  Lord  Westbury,  in  Williams  v.  Bayley/  "  A  contract  to  give 
security  for  the  debt  of  another,  which  is  a  contract  without  considera- 
tion, is,  above  all  things,  a  contract  that  should  be  based  upon  the  free 
and  voluntary  agency  of  the  individual  who  enters  into  it.  But  it  is 
clear  that  the  power  of  considering  whether  he  ought  to  do  it  or  not, 
whether  it  is  prudent  to  do  it  or  not,  is  altogether  taken  away  from  a 
father  who  is  brought  into  the  situation  of  either  refusing  and  leaving  his 
son  in  that  perilous  condition  or  of  taking  on  himself  the  amount  of 
that  civil  obligation,"  In  that  case  the  threat  was  to  prosecute  the  son 
for  forgery. 

The  case  of  Kempson  v.  Ashbee  '  resembles  the  case  at  bar.  The 
plaintiff,  a  young  lady  living  with  her  step-father,  at  his  solicitation,  soon 
after  she  W9.s  of  age  became  surety  on  his  bond  to  pay  a  debt,  payable 
to  the  defendant  at  the  end  of  six  years.  The  defendant,  on  the  matur- 
ity of  the  bond,  brought  an  action  and  recovered  judgment  against  the 
step-father,  and  the  plaintiff,  who  still  lived  with  her  step-father,  was  in- 
duced by  him  to  execute  a  second  bond  as  surety  to  pay  the  judgment 
and  costs.  Both  bonds  were  prepared  by  the  step-father's  solicitor,  and 
without  independent  advice.  The  defendant  brought  an  action  against 
the  plaintiff  on  the  bonds.  On  a  bill  brought  by  her  both  bonds  were 
set  aside  as  against  her,  and  it  was  held  that  the  second  bond  was  con- 
nected with  the  first,  and  that,  as  there  was  no  proof  that  she  was  aware 
of  the  invalidity  of  the  first  bond,  the  second  was  no  confirmation.' 

The  plaintiff  contends  that  by  her  subsequent  acts  she  confirmed  the 
transaction.  While  living  in  Germany  after  her  marriage,  the  plaintiff 
pressed  for  payment  and  threatened  legal  proceedings,  and  she  paid  to 
him  money  on  account  of  the  drafts,  and  wrote  letters  to  her  trustee, 
requesting  him  to  send  her  money  for  that  purpose.  But  to  constitute 
a  confirmation  the  acts  must  have  been  done  with  that  intention  by  one 
who  was  not  under  the  influence  of  the  previous  transaction,^  and  with 
a  knowledge  of  its  invalidity/     She  was  ignorant  of  her  rights  at  that 

1  L.  H.,  I  R.  L.  200,  218. 
'  L.  R.,  10  Ch.  15. 

*  Dent  z'.  Bennett,  4  M.  &  C.  269  ;  Lyon  v.  Home,  L.  R.  6  Eq.  655  ;  Eadie  7/. 
Slimmon,  26  N.  Y.  9  ;  Baldwin  v.  Parker,  99  Mass.  79  ;  Central  Bank  v.  Cope- 
land,  18  Md.  305. 

*  Montgomery  v.  Pickering,  116  Mass.  227,  and  cases  cited. 

*  Kempson  v.  Ashbee,  uii  supra. 
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time,  and  supposed  she  was  compelled  to  pay  by  reason  of  the  obliga- 
tions she  had  entered  into. 

It  is  also  contended  by  the  plaintiff  that  his  forbearance  to  sue  is  a 
sufficient  consideration  for  her  acceptance  of  the  drafts.  But  this  prin- 
ciple of  law  has  no  application  here.  His  forbearance  to  sue  cannot 
prevent  her  from  avoiding  the  contract  on  the  ground  that  he  exercised 
fraud  or  undue  influence  in  obtaining  it.  If  it  were  so,  a  party  fraudu- 
lently or  unduly  persuaded  to  be  responsible  for  the  debt  of  another 
could  never,  after  ascertaining  his  rights,  rescind  the  contract,  if  the 
party  guilty  of  the  fraud  or  undue  influence  forbore  to  sue  the  principal. 
A  party  thus  guilty  cannot  make  an  illegal  contract  binding  by  any  act 
or  conduct  of  his.  If  he  had  forborne  to  sue,  or  anything  had  inter- 
vened to  his  injury,  after  the  party  defrauded  had  ascertained  the  fraud, 
a  different  case  would  be  presented.  But  of  this  there  is  no  evidence  in 
this  case. 

In  this  connection  the  plaintiff  further  contends  that  his  forbearance 
to  sue  is  not  all;  that  "Miss  Kelsey  herself  received  direct  and  lasting 
benefits,  a  husband  and  a  title,  considerations  to  be  enjoyed  forever, 
and  which  to  her  were  beyond  the  possibility  of  any  pecuniary  measure- 
ment." In  support  of  this  position  the  language  of  Mr.  Justice  Wilde, 
in  Walker  v.  Sherman,'  is  quoted,  that  "  The  slightest  damage  to  the 
plaintiff  or  benefit  to  the  defendant  is  a  sufficient  consideration  to  sup- 
port his  promise."  But  the  concluding  portion  of  the  sentence,  namely, 
*'  there  being  no  fraud  practiced  upon  him  in  obtaining  his  acceptance 
of  the  order,"  would  seem  to  cover  the  case  at  bar.  The  inference  from 
the  plaintiff's  argument  is  that  he  would  have  prevented  the  marriage 
unless  she  had  signed  the  acceptance,  or,  as  stated  by  the  counsel  for 
the  defendants,  "  the  argument  for  the  plaintiff  is,  in  effect,  that  she 
cannot  rescind  because  she  is  married,  and  the  plaintiff  can  no  longer 
prevent  her  marriage."  It  is  sufficient  to  say  that  the  fact  of  her  mar- 
riage cannot  furnish  a  legal  consideration  for  her  acceptance  of  the 
drafts,  if  she  was  fraudulently  or  unduly  influenced  to  accept  the  same. 

We  have  no  doubt  that  where  a  contract  is  sought  to  be  enforced  in 
equity,  undue  influence  may  be  set  up  by  answer  as  a  defense,  though 
a  cross-bill  would  be  necessary  if  the  defendant  seeks  relief  by  the  de- 
livery up  or  the  cancellation  of  the  contract.  It  was  therefore  open  to 
the  defendant  to  set  up  the  undue  influence  by  answer,  and,  so  far  as 
this  case  is  concerned,  it  was  not  necessary  to  file  a  cross-bill,  as  she 
does  not  seek  the  delivery  or  the  cancellation  of  the  drafts." 

It  is  conceded  that  in  the  absence  of  any  evidence  of  the  law  of  Sax- 

'  II  Met.  170,  172. 

*  Andrews  v.  Gilman,  122  Mass.  471;  Richards  v.  Todd,  127  Mass.  167  ;  2 
Dan.  Ch.  Pract.  (4th  ed.)  1550. 
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ony,  the  question  of  duress  or  undue  influence  is  to  be  determined  by 
the  law  of  this  commonwealth.  But  it  is  argued  that  although  this  is  a 
bill  in  equity,  yet  the  rule  at  law  is  to  be  followed  in  determining  the 
validity  of  the  debt,  and  the  question  is  whether  there  was  duress  at  law, 
and  not  whether  there  was  undue  influence  according  to  the  rule  in 
equity ;  although  the  liability  of  the  trust  fund  to  satisfy  such  debt  is  to 
be  determined  as  in  equity.  The  plaintiff  says  he  was  forced  into  equity 
because  the  property  has  been  placed  in  trust,  and  therefore  the  defend- 
ant cannot  rely  on  an  equitable  defense.  But  the  plaintiff  was  not 
forced  into  equity  to  prove  his  debt ;  he  could  have  established  his  debt 
at  law,  and  then  have  sought  in  equity  to  charge  the  trust  fund  with  its 
payment.  Having  come  into  a  court  of  equity  voluntarily,  with  his 
whole  case,  asking  to  be  allowed  to  prove  his  debt  and  thereby  obtain 
equitable  relief,  the  defenses  in  equity  to  his  demand  are  open  to  the 
defendant.  Whenever  a  plaintiff  seeks  to  enforce  a  contract  in  equity, 
an  equitable  defense  may  be  set  up,  though  the  remedy  may  not  be  so 
complete  as  by  cross- bill  seeking  to  set  the  contract  aside.  If  the  plain- 
tiff had  sued  the  drafts,  an  injunction  might  have  issued  in  equity  to  re- 
strain the  further  prosecution  of  his  suit,  and  equitable  relief  could  have 
been  obtained  and  the  drafts  set  aside,  so  far  as  the  female  defendant  is 
concerned,  as  in  Kemi)son  v.  Ashbee,  tidi  supra. 

Nor  do  the  rules  applicable  to  creditors'  bills  govern  this  case.  Under 
such  a  bill  strictly  so  called  an  injunction  may  issue  against  all  other 
creditors  from  suing  at  law  or  prosecuting  suits,  except  under  the  direc- 
tion of  the  court  where  the  bill  is  pending.  Creditors  being  thus  forced 
into  a  court  of  equity,  it  is  said  that  the  legal  rights  of  every  creditor  and 
the  validity  of  his  debt  must  be  determined  in  equity  upon  the  same 
principles  as  it  would  be  at  law.'  In  Whittaker  v.  Wright  ^  it  was  re- 
marked by  Vice-Chancellor  Wigram  :  "  But  nothing  would  be  more  un- 
just than  that  the  court  should  restrain  the  creditor  from  proceeding  to 
enforce  his  rights  at  law,  except  upon  the  principle  of  allowing  him  to 
bring  his  legal  rights  with  him  into  the  office  of  the  court,  which  it  sub- 
stitutes for  the  proceedings  at  law."  Whether  in  such  a  case  this  de- 
fense of  threats  and  undue  influence  could  be  set  up  we  need  not 
inquire.  This  is  not  a  creditors'  bill  brought  in  behalf  of  all  the  cred- 
itors. It  may  be  brought  by  a  single  creditor,  and  the  other  creditors 
cannot  be  compelled  to  come  in,  and  have  no  right  to  come  in  and  share 
with  the  plaintiff  the  benefit  obtained  by  the  suit.  It  is  in  the  nature  of 
an  equitable  trustee  process,  as  distinguished  from  a  creditors'  bill.' 

'  I  Story  Eq.  Jur.  §54Q. 
^  2  Hare  310. 

^  Phoenix  Ins.  Co.  -'.  Abbott,  127  Mass  558  ;  Chapman  v.  Banker  &  Trades- 
man Publishing  Co.,  128  Mass.  478. 
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Decree  affirmed,  with  costs. 

This  case  was  argued  in  November,  1880,  and  reargued  in  Novem- 
ber, 1 88 1,  by  A.  D.  Chandler  fur  the  plaintiff,  and  by  N.  Morse  <^  J.  L. 
Thorndike  for  the  defendants. 


Kl/y  ALFRED   F.    DUNHAM,    Respondent,   v.    EDMUND    GRIS- 

M^    X  WOLD,  Appellant. 

\^^^^j^\  \A*^  In  the  Court  of  Appeals  of  New  York,  October  27,  1885. 

•V**^          ^  ^^  \^Reported  in  100  New  York  Reports  224.] 


wJ^ 


it 


Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
^  V*"*^"^*  Court,  in  the  second  judicial  department,  entered  upon  an  order 
fVA/^M  *■'**' "  made  February  13,  1883,  which  affirmed  a  judgment  in  favor  of 
ft^mP^S*"^  S        plaintiff,  entered  upon  the  decision  of  the  court  on  trial  without  a 

'^^"^         '  '  The  nature  of  the  action  and  the  material  facts  are  stated  in  the 

|^«<r^"-^^        opinion. 

V^  uM«/  »  James  J.  Fox  for  appellant. 

ii  fJU>-^       John  H.  Clapp  for  respondent. 

L^ij^L^      Earl,  J.     The  plaintiff  claimed  that  prior  to  September,  1881,  he 
.    '   intrusted  the  defendant  with  certain  securities  which  were  to  be  con- 

l -/^tft-W,  verted  into  money  and  the  proceeds  invested  for  him,  but  that  the 
defendant  converted  the  proceeds  to  his  own  use,  and  he  claimed 
that  the  defendant  was  indebted  to  him  on  account  of  such  proceeds 
in  the  sum  of  ^9,000  ;  and  to  adjust  the  claim  of  the  plaintiff,  which 
we  may  assume  the  defendant  disputed,  he  settled  with  the  plaintiff 
and  an  account  was  stated  in  which  the  defendant  acknowledged 
that  there  was  $9,000  due  the  plaintiff,  and  he  executed  a  written 
agreement  to  pay  the  plaintiff  that  sum.  This  action  was  brought  to 
recover  the  sum  which  was  thus  adjusted  by  the  settlement  and  which 
the  defendant  thus  agreed  to  pay.' 

But  the  defendant  further  claims  that  he  made  the  adjustment  and 
promise  and  signed  the  agreement  to  pay  the  plaintiff  under  duress, 
and  hence  that  he  is  not  bound  by  the  agreement.*  The  facts  as  to 
the  duress  depend  entirely  upon  the  evidence  of  the  defendant,  and 
it  was,  for  the  trial  court,  under  all  the  circumstances  of  the  case,  to 
determine  to  what  extent  such  evidence  was  entitled  to  credence. 
Upon  the  evidence  it  was  a  question  of  fact  whether  the  agreement 

*  Though  the  action  was  at  law,  the  case  involved  the  equitable  right  of  rescis- 
sion.— Ed. 

*  Only  so  much  of  the  opinion  is  given  as  relates  to  this  question. — Ed. 
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was  executed  in  consequence  of  any  duress  whatever.  The  court  could 
have  found,  and  we  may  assume  did  find,  that  the  only  threats  used, 
if  any,  were  to  arrest  the  defendant  in  a  civil  action  for  the  wrong 
which  he  had  done  the  plaintiff.  The  negotiations  for  the  settlement 
were  pending  several  days.  The  defendant  was  not  under  arrest  or 
restrained  of  his  liberty  in  any  way.  He  appears  to  have  been  a 
business  man  in  the  full  possession  of  his  faculties,  and  the  plaintiff 
was  an  old  man,  his  uncle.  A  mere  threat  to  sue  the  defendant  and 
to  arrest  him  in  such  suit,  or  by  virtue  of  an  execution  which  could 
be  issued  upon  a  judgment  obtained  therein,  would  not  be  such 
duress  as  would  avoid  a  promise  induced  by  such  threat.'  When 
there  is  no  arrest,  no  imprisonment,  no  actual  force,  and  it  is  claimed 
that  a  promise  was  obtained  by  duress /^r  minas,  then  whether  ornot 
the  promise  was  obtained  by  duress  must  usually  be  a  question  of 
fact,  and  the  question  cannot  be  determined  as  one  of  law.  It  is  not 
sufficient  in  such  a  case  to  satisfy  the  trial  court  that  the  threats  were 
uttered  ;  but  it  must  also  be  shown  that  they  constrained  the  will  of 
the  promisor  and  induced  the  promise.  The  trial  court  in  this  case 
was  not  bound  to  believe  the  defendant  when  he  testified  that  he 
made  the  adjustment  with  the  plaintiff  and  signed  the  agreement  to 
pay  him  the  $9,000  solely  in  consequence  of  the  threats.  Whether 
he  did  or  not  was,  under  the  circumstances  disclosed  in  this  case, 
and  from  the  character  of  the  evidence  given,  an  inference  of  fact 
with  which  we  have  no  jurisdiction  to  interfere. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


JAMES  N.  MORSE  v.  ARTEMAS  B.  WOODWORTH. 

In  the  Supreme  Judicial  Court  of  Massachusetts,  June  26,  1891. 

[Reported  in  155  Massachusetts  Reports  233.] 

An  action  of  contract  to  recover  the  amount  of  three  promissory 
notes  of  $2,000  each  given  by  the  defendant  to  the  plaintiff.*  The 
plaintiff,  who  was  employed  by  the   defendant  as  a  bookkeeper,  on 

'  I  Pars,  on  Cont.  [5th  ed.]  393  ;  Shephard  7\  Watrous,  3  Caines  166  ;  Farmer 
V.  Walter,  2  Edw.  Ch.  601  ;   Knapp  v.  Hyde,  60  Barb.  80. 

*  The  above  statement  of  facts  has  been  substituted  for  the  statement  con- 
tained in  the  original  report. 

Though  the  action  was  at  law,  the  case  involved  the  equitable  right  of  rescis- 
sion.— Ed. 
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being  charged  by  the  defendant  with  having  taken  from  him  a  large  sum 
of  money,  agreed  to  pay  the  defendant  the  sum  of  $5,500,  and  the  notes 
in  question,  amounting  to  the  sum  of  $6,088,  which  the  plaintiff  held 
against  the  defendant  were  surrendered  to  the  defendant,  the  defendant 
giving  the  plaintiff  his  check  for  the  difference  between  the  amount  o^ 
the  notes  and  the  amount  which  the  plaintiff  had  agreed  to  pay.  The 
plaintiff  and  the  defendant  executed  and  delivered  to  each  other  mutual 
releases.  The  plaintiff  denied  that  he  had  wrongfully  taken  any  of  the 
defendant's  money,  and  claimed  that  the  notes  were  delivered  and  the 
release  executed  by  him  because  of  the  defendant's  threats  to  arrest 
him  on  a  criminal  charge.  The  defendant  denied  that  he  had  made 
any  such  threats  and  claimed  that  the  notes  were  delivered  and  the 
release  executed  by  the  plaintiff  as  his  free  and  voluntary  acts.  It  was 
admitted  that  no  criminal  or  civil  proceedings  had  been  commenced 
against  the  plaintiff.     The  jury  returned  a  verdict  for  the  plaintiff. 

J.  N.  Marshall  and  y;  C.  Burke  for  Wood  worth. 

G.  F.  Richardson  (Z>.  M.  Richardson  with  him)  for  Morse. 

Knowlton,  J.  The  only  remaining  exceptions  relate  to  the  requests 
of  the  defendant  and  the  rulings  of  the  court  in  regard  to  duress.  The 
plaintiff  contended  that  he  gave  up  the  notes  and  signed  the  release 
under  duress  by  threats  of  imprisonment.'  The  question  of  law  involved 
is  whether  one  who  believes  and  has  reason  to  believe  that  another  has 
committed  a  crime,  and  who,  by  threats  of  prosecution  and  imprison- 
ment for  the  crime,  overcomes  the  will  of  the  other,  and  induces  him  to 
execute  a  contract  which  he  would  not  have  made  voluntarily,  can  en- 
force the  contract  if  the  other  attempts  to  avoid  it  on  the  ground  of 
duress. 

Duress  at  the  common  law  is  of  two  kinds,  duress  by  imprisonment 
■  and  duress  by  threats.  Some  of  the  definitions  of  duress /^r  ?ninas  are 
not  broad  enough  to  include  constraint  by  threats  of  imprisonment. 
But  it  is  well  settled  that  threats  of  unlawful  imprisonment  may  be  made 
the  means  of  duress,  as  well  as  threats  of  grievous  bodily  harm.  The 
rule  as  to  duress /<?r  minas  has  now  a  broader  application  than  formerly. 

ilt  is  founded  on  the  principle  that  a  contract  rests  on  the  free  and  vol- 
untary action  of  the  minds  of  the  parties  meeting  in  an  agreement  which 
is  to  be  binding  upon  them.  If  an  influence  is  exerted  on  one  of  them 
of  such  a  kind  as  to  overcome  his  will  and  compel  a  formal  assent  to 
an  undertaking  when  he  does  not  really  agree  to  it,  and  so  to  make  that 
appear  to  be  his  act  which  is  not  his  but  another's,  imposed  on  him 
through  fear  which  deprives  him  of  self-control,  there  is  no  contract 
unless  the  other  deals  with  him  in  good  faith,  in  ignorance  of  the  im- 
proper influence,  and  in  the  belief  that  he  is  acting  voluntarily. 

'  Only  so  much  of  the  opinion  is  given  as  relates  to  this  question. — Ed. 
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To  set  aside  a  contract  for  duress  it  must  be  shown,  first,  that  the 
will  of  one  of  the  parties  was  overcome,  and  that  he  was  thus  subjected 
to  the  power  of  another,  and  that  the  means  used  to  induce  him  to  act 
were  of  such  a  kind  as  would  overcome  the  mind  and  will  of  an  ordi- 
nary person.  It  has  often  been  held  that  threats  of  civil  suits  and  of 
ordinary  proceedings  against  property  are  not  enough,  because  ordinary 
persons  do  not  cease  to  act  voluntarily  on  account  of  such  threats. 
But  threats  of  imprisonment  may  be  so  violent  and  forceful  as  to  have 
that  efifect.  It  must  also  be  shown  that  the  other  party  to  the  contract  is 
not,  through  ignorance  of  the  duress  or  for  any  other  reason,  in  a  posi- 
tion which  entitles  him  to  take  advantage  of  a  contract  made  under  con- 
straint without  voluntary  assent  to  it.  If  he  knows  that  means  have 
been  used  to  overcome  the  will  of  him  with  whom  he  is  dealing,  so  that 
he  is  to  obtain  a  formal  agreement  which  is  not  a  real  agreement,  it  is 
against  equity  and  good  conscience  for  him  to  become  a  party  to  the 
contract,  and  it  is  unlawful  for  him  to  attempt  to  gain  a  benefit  from 
such  an  inHuence  improperly  exerted. 

A  contract  obtained  by  duress  of  unlawful  imprisonment  is  voidable.' 
And  if  the  imprisonment  is  under  legal  process  in  regular  form,  it  is 
nevertheless  unlawful  as  against  one  who  procured  it  improperly  for  the 
purpose  of  obtaining  the  execution  of  a  contract;  and  a  contract  ob- 
tained by  means  of  it  is  voidable  for  duress.  So  it  has  been  said  that 
imprisonment  under  a  legal  process  issued  for  a  just  cause  is  duress  that 
will  avoid  a  contract  if  such  imprisonment  is  unlawfully  used  to  obtain 
the  contract.' 

It  has  sometimes  been  held  that  threats  of  imprisonment,  to  consti-j 
tute  duress,  must  be  of  unlawful  imprisonment.  But  the  question  is:  IM^'ZAaaJ' 
whether  the  threat  is  of  imprisonment  which  will  be  unlawful  in  refer-l  A^  ^\H-J 
ence  to  the  conduct  of  the  threatener  who  is  seeking  to  obtain  a  con-  \  d^^^jL^ 
tract,  by  his  threat.     Imprisonment  that  is  suffered  through  the  execu-     ft  ^^ 

tionj)f  a  threat  which  was  made  for  the  purpose  of  forcing  a  guilty  per-     *^  l  **^*    * 
son  to  enter  into  a  contract  may  be  lawful  as  against  the  authorities  '(^P  ( 

'  For  the  reason  that  duress  renders  a  contract  or  conveyance  voidable  only,    j^y^^^  | 
the  transaction  can  be  ratified.     Ormes  v.  Beadel,  2  DeG.  F.  &J.  331;  Eberstein 
z'.  Willets,  134  111.  loi;    Miller  v.  Lumber  Co.,  98  Mich.  163;    O.  P.  R.  R.  Co. 
7'.  Forrest,  128  N.  Y.   83. 

For  the  same  reason  such  a  contract  or  convej^ance  cannot  be  rescinded  even 
against  the  immediate  party  thereto  if  he  paid  value  and  was  ignorant  of  the 
duress.  Wood  v.  Craft,  85  Ala.  360;  Compton  z>.  Bank,  96  111.  301;  Fair- 
banks V.  Snow,   145  Mass.   153. — Ed. 

-  Richardson  v.  Duncan,  3  N.  H.  508.  See  also  Foshay  f.  Ferguson,  5  Hill 
(N.  Y.)  154;  United  States?/.  Huckabee,  16  Wall.  414,  431  ;  Miller  v.  Miller, 
63  Penn.  St.  486;  Walbridge  v.  Arnold,  21  Conn.  424;  Wood  v.  Graves,  144 
Mass.  365,  and  cases  cited. 
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and  the  public,  but  unlawful  as  against  the  threatener,  when  consideied 
in  reference  to  his  effort  to  use  for  his  private  benefit  processes  pro- 
vided for  the  protection  of  the  public  and  the  punishment  of  crime. 
One  who  has  overcome  the  mind  and  will  of  another  for  his  own  ad- 
vantage, under  such  circumstances,  is  guilty  of  a  perversion  and  abuse 
of  laws  which  were  made  for  another  purpose,  and  he  is  m  no  position 
to  claim  the  advantage  of  a  formal  contract  obtained  in  tiiat  way,  on 
the  ground  that  the  rights  of  the  parties  are  to  be  determined  by  their 
language  and  their  overt  acts,  without  reference  to  the  influences  which 
moved  them.  In  such  a  case  there  is  no  reason  why  one  should  be 
bound  by  a  contract  obtained  by  force,  which  in  reality  is  not  his,  but 
another's. 

We  are  aware  that  there  are  cases  which  tend  to  support  the  conten- 
tion of  the  defendant.'  But  we  are  of  opinion  that  the  view  of  the 
subject  heretofore  taken  by  this  court,  which  we  have  followed  in  this 
opinion,  rests  on  sound  principles,  and  is  in  conformity  with  most  of 
the  recent  decisions  in  such  cases,  both  in  England  and  America.* 

We  do  not  intimate  that  a  note  given  in  consideration  of  money  em- 
bezzled from  the  payee  can  be  avoided  on  the  ground  of  duress,  merely 
because  the  fear  of  arrest  and  imprisonment,  if  he  failed  to  pay,  was  one 
of  the  inducements  to  the  embezzler  to  make  the  note.  But  if  the  fact 
that  he  is  liable  to  arrest  and  imprisonment  is  used  as  a  threat  to  over- 
come his  will  and  compel  a  settlement  which  he  would  not  have  made 
voluntarily,  the  case  is  different.  The  question  in  every  such  case  is, 
whether  his  liability  to  imprisonment  was  used  against  him,  by  way  of  a 
threat,  to  force  a  settlement.  If  so,  the  use  was  improper  and  unlaw- 
ful, and  if  the  threats  were  such  as  would  naturally  overcome  the  mind 
and  will  of  an  ordinary  man,  and  if  they  overcame  his,  he  may  avoid 
the  settlement.     The  rulings  and  refusals  to  rule  were  correct. 

Exceptions  overruled. 

^Harmon  v.  Harmon,  6i  Maine  227;  Bodine  v.  Morgan,  10  Stew.  426,  428; 
Landa  v.  Obert,  45  Texas  539;    Knapp  v.  Hyde,  60  Barb.  80. 

■^  Hackett  v.  King,  6  Allen  58;  Taylor  ?'.  Jaques,  106  Mass.  291;  Harris  t^. 
Carmody,  131  Mass.  51;  Bryant  v.  Peck  &  Whipple  Co.,  154  Mass.  460;  Wil- 
liams V.  Bayley,  L.  R.  i  H.  L.  200;  s.  c,  4  Giff.  638,  663,  note;  Eadie  v.  Slim- 
mon,  26  N.  Y.  9  ;  Adams  v.  Irving  National  Bank,  116  N.  Y.  606  ;  Foley  v. 
Greene,  14  R.  I.  618;  Sharon  v.  Gager,  46  Conn.  189;  Bane  v.  Detrlck,  52  111 
19;  Fay  V.  Oatley,  6  Wis.  42. 
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THE    CITY    NATIONAL    BANK   OF   DAYTON,  OHIO,  Re- 
spondent,   V.  KUSWORM,  Appellant. 

In  the  Supreme  Court  of  Wisconsin,  June  2,  1894. 

\Reported  in  88   Wisconsin  Reports  188.] 

Appeal  from  the  Circuit  Court  for  Dane  County. 

The  plaintiff  is  a  banking  corporation,  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  United  States,  and  located  at 
Dayton,  Ohio,  and  brings  this  action  to  recover  the  amount  due 
upon  a  promissory  note.' 

The  defendant  answered  the  complaint,  and  in  effect  alleged  :  (i) 
That  the  note  was  obtained  from  her  without  any  valuable  considera- 
tion therefor,  through  the  fraud  of  the  plaintiff's  agent ;  (2)  that  it 
was  given  to  compound  a  felony  ;  (3)  that  it  was  given  under  duress 
of  threats  to  prosecute  the  defendant's  husband,  then  very  sick,  and 
who  died  soon  thereafter,  for  the  crime  of  forgery,  and  in  considera- 
tion of  the  suppression  of  documentary  proof  of  his  guilt. 

The  court  having  ruled  that  under  the  pleadings  the  defendant  was 
entitled  to  the  opening  and  closing  of  the  case,  the  defendant  took 
the  burden  of  the  defense.  At  the  close  of  the  testimony  on  the  part 
of  the  defendant,  the  court  was  asked  to  direct  a  verdict  in  favor  of 
the  plaintiff  for  the  amount  of  the  note  and  interest.  Before  the  de- 
cision of  that  motion,  the  defendant's  counsel  asked  leave  to  amend 
the  answer  by  setting  up  the  disposition  of  the  notes  surrendered  by 
Gebhart,  her  ignorance  as  to  what  was  done  with  them  by  her  hus- 
band, and  her  willingness  to  produce  and  restore  the  same  to  the 
plaintiff  so  far  as  she  was  able  so  to  do  ;  and  further  alleging  that  the 
defendant  was  a  non-resident  of  the  State  of  Wisconsin — which 
amendment  was  disallowed  by  the  court,  except  as  to  the  allegation 
of  the  defendant's  non-residence.  In  determining  the  motion  for  an 
order  directing  a  verdict  in  favor  of  the  plaintiff,  the  court  said  : 
**  As  far  as  the  question  as  to  the  power  of  making  this  contract  on 
the  part  of  the  defendant,  Mrs.  Kusworm,  is  concerned,  I  am  of  the 
opinion,  as  I  ruled  once  before  this  term,  that  that  power  exists,  even 
under  the  laws  of  the  State  of  Wisconsin  ;  and  I  must  say  that,  as  to 
that  point,  I  think  that  the  contract  is  a  binding  one  upon  the  defend- 
ant. As  to  the  defense  interposed — that  the  transaction  by  which 
this  note  was  given  was  compounding  a  felony — I  think  the  proof 

'  The  copy  of  the  note  set  forth  in  the  statement  of  facts  has  been  omitted. 
Though  an  action  at  law,  the  case  involved  the  equitable  doctrine  of  rescission. 
—Ed. 
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clearly  shows  that  no  such  compounding  was  then  made  l)y  the 
parties  ;  that  is,  that  the  elements  which  constitute  the  compounding 
of  a  felony  were  absent  in  the  dealings.  As  to  the  other  point  of  the 
defense — that  of  duress — the  i)roof  is  undisputed  but  what  matters 
occurred  there  tending  to  show  that  there  was  some  duress  or  com- 
pulsion practiced  on  the  part  of  the  officer  of  the  bank  toward  this 
woman.  But,  to  entitle  the  defendant  to  recover  on  that,  T  think  she 
must,  as  a  matter  of  law,  offer  full  restitution  to  the  plaintiff,  and,  not 
having  done  so,  I  must  direct  a  verdict  for  the  plaintiff.  The 
defendant  admits  the  making  of  the  note  and  the  amount.  So  a 
verdict  for  the  plaintiff  is  directed  for  the  principal  sum,  with  in- 
terest thereon  as   specified   in  the   note  ";    to  wit,   for    the    sum  of 

$5,i57-25- 

From  the  judgment  entered  in  accordance  with  the  verdict  so  di- 
rected the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Bashford,  G  Connor,  Pol- 
leys  &=  Aykcard  and  Moran,  Kraus  6^  Mayer,  and  oral  argument  by 
Ji.  M.  Bashford. 

For  the  respondent  there  was  a  brief  by  Charles  Noble  Gregory, 
attorney,  and  L.  P.  Conover  and  .S.  S.  Gregory,  of  counsel,  and  a  sup- 
plemental brief  by  S.  S.  Gregory,  of  counsel ;  and  the  cause  was 
argued  orally  by  Charles  Noble  Gregory. 

Cassoday,  J.  The  execution  of  the  note  in  suit  having  been  ad- 
mitted, the  plaintiff  offered  no  evidence.  On  the  part  of  the  defend- 
ant the  evidence,  in  effect,  tends  to  prove  :  That  on  and  for  some 
time  prior  to  November  i,  1892,  the  plaintiff  held  two  promissory 
notes  which  it  had  received  from  the  defendant's  husband,  Moses 
Kusworm,  each  of  which  was  signed  "  M.  Kusworm,"  one  being  for 
^4,100  and  the  other  being  for  $800,  making  an  aggregate  indebted- 
ness of  $4,900,  for  money  loaned  by  the  plaintiff  to  him  ;  and  that 
the  same  were  secured  by  four,  five,  or  six  other  notes,  purporting  to 
be  executed  by  other  parties,  aggregating  in  amount  seven  or  eight 
thousand  dollars,  as  collateral  security  for  the  payment  of  such  in- 
debtedness of  $4,900.  That  in  the  forenoon  of  November  i,  1892, 
one  Gebhart,  agent  for  the  plaintiff,  having  both  of  said  notes,  and 
also  said  notes  so  held  as  collateral,  in  his  possession,  called  on  the 
defendant  and  requested  to  see  her  husband.  That  she  told  him  her 
husband  was  very  sick.  That  he  said  it  made  no  matter,  that  he 
must  see  him,  that  her  husband  had  borrowed  $4,900  from  the  plain- 
tiff bank,  and  that  he  had  come  there  to  either  get  the  money  or 
security.  That  she  then  obtained  permission  from  the  nurse  for 
Gebhart  to  see  Mr.  Kusworm.  That  Gebhart  then  had  an  interview 
with  Mr.  Kusworm  in  his  room  alone,  neither  she  nor  the  nurse  leing 
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present  ;  that,  finally,  Mr.  Kusworm  called  the  defendant,  and  she 
went  into  his  room.  That  Mr.  Kusworm  then  told  her  to  put  on  her 
coat  and  hat,  and  go  with  Mr.  Gebhart  to  Mr.  Stone's  house,  and 
secure  Gebhart  for  $4,900  on  the  mortgage  of  $12,000  in  which  the 
defendant  had  an  equity  of  $6,000,  the  other  $6,000  of  which  be- 
longed to  Stone,  a  cousin  of  Mr.  Kusworm.  That  Gebhart  then  told 
her  that  he  had  notes  with  him  for  $4,900  which  her  husband  had 
forged  ;  that  he  would  have  the  Pinkerton  detectives  take  her  hus- 
band back  to  Ohio  and  put  him  in  the  hospital  until  he  was  able  to 
go  to  jail,  and  would  then  put  him  in  prison.  That  she  protested,  on 
accoimt  of  her  husband's  dying  condition,  and  that  it  would  rob  her 
home  and  her  two  little  children  of  a  father.  That  she  almost  fainted. 
That  Gebhart  then  said,  "No  matter";  that  he  had  come  as  agent 
of  the  bank,  and  must  fulfill  his  duty  ;  that  he  must  either  take  Mr. 
Kusworm  back  to  Ohio  or  she  must  take  up  these  notes  which  Mr. 
Kusworm  had  forged.  That  thereupon  she  and  Gebhart  took  a  cab 
and  drove  to  the  office  of  the  plaintiffs  attorney,  and  that  the  attorney 
then  got  into  the  cab  and  they  all  drove  to  the  house  of  Stone.  That 
Stone  was  not  at  home,  and  so  she  left  a  note,  requesting  him  to  call 
at  the  attorney's  office  at  three  o'clock  that  afternoon.  That  she  then 
returned  to  her  home  and  found  her  husband  under  the  effects  of  a 
sleeping  powder,  but  she  was  cautioned  by  the  nurse  not  to  speak  to 
him  for  fear  that  he  might  die  from  the  effects.  That  the  defendant 
was  in  a  very  delicate  condition  and  weak  at  the  time,  having  been  in 
the  family  way  for  more  than  three  months,  but  that  she  managed  to 
get  back  to  the  attorney's  office  at  the  time  appointed.  That  she 
found  Gebhart  and  his  attorney  there,  but  Stone  did  not  arrive  until 
some  minutes  afterward.  That  Gebhart  at  once  repeated  his  threats. 
That  when  Stone  came  she  introduced  Gebhart  to  him  as  the  man 
who  claimed  that  her  husband  had  forged  notes  to  the  amount  of 
$4,900,  and  that  he  had  come  there  to  secure  the  debt  Mr.  Kusworm 
was  liable  for,  or  take  him  back  to  Ohio.  That  she  said  that,  in  order 
to  prevent  her  husband  from  being  taken  back  to  Ohio  and  prose- 
cuted, she  was  willing  to  turn  over  her  equity  in  the  mortgage  men- 
tioned to  secure  the  plaintiff.  Stone  stepped  out  and  got  the  mortgage, 
and  returned  with  it  in  a  few  minutes,  and  thereupon  Gebhart  and  his 
attorney  took  the  matter  under  advisement,  with  an  agreement  that 
she  and  Stone,  respectively,  would  meet  them  at  the  same  office  the 
next  morning  at  11  o'clock.  That  she  was  compelled  to  wait  in  the 
rain  for  a  long  time  for  the  cable  cars.  That  she  got  home  about  8 
o'clock  in  the  evening.  That  she  found  her  children  waiting,  and  her 
husband  scarcely  able  to  open  his  eyes.  That  she  retired  without 
eating  anything,  and  spent  a  sleepless  night.     That,  upon  returning 
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to  the  attorney's  office  the  next  morning,  she  found  Gchliart  and  Stone 
tliere.  That  Gebhart  refused  to  accept  the  security  she  had  offered, 
for  the  reason  that  Stone's  part  of  the  mortgage  was  prior  to  hers. 
That  Gebhart  finally  offered  to  accept  the  security  if  Stone  would 
agree  in  writing  to  prorate  with  the  plaintiff  in  tiie  mortgage.  That 
Stone  at  first  refused.  That  Gebhart  then  repeated  his  threats,  and 
the  defendant  cried  and  begged  of  Stone  to  consent  and  thus  save  her 
husband,  and  that  he  would  lose  nothing  by  it ;  and  thereupon  Stone 
consented  and  signed  the  agreement,  and  the  defendant  signed  the 
note  in  suit.  That  Gebhart  then  handed  an  envelope  to  Stone,  sup- 
posed to  contain  the  note  of  $800  and  the  note  of  $4,100,  each  signed 
"  M.  Kusworm,"  and  also  the  notes  to  the  aggregate  amount  of  seven 
or  eight  thousand  dollars  held  by  the  plaintiff  as  collateral  thereto, 
and  that  Stone  thereupon,  and  in  the  presence  of  Gebhart,  handed 
the  envelope  with  the  notes  therein  to  the  defendant  with  direction  to 
give  them  to  her  husband.  That  the  defendant  took  the  envelope 
with  the  notes  therein  from  Stone,  and  delivered  them  to  her  husband 
as  so  directed.  That  she  did  not  examine  the  notes  in  the  office,  and 
never  saw  them  thereafter,  and  had  no  knowledge  as  to  where  they 
were.  That  she  had  no  conversation  with  Stone,  and  did  not  see  him 
on  either  of  the  days  mentioned  except  in  the  presence  of  Gebhart 
and  his  attorney.  That  Stone  did  not  see  Mr.  Kusworm  on  either  of 
those  days,  and  had  not  seen  him  for  several  weeks  before,  and  did 
not  see  him  for  several  weeks  afterward.  That  the  only  connection 
Stone  had  with  the  matter  was  by  reason  of  his  owning  a  part  of  the 
mortgage  as  mentioned.  That  the  defendant  did  not  know  what  her 
husband  had  done  with  the  notes.  That  he  died  December  5,  1892, 
and  she  was  the  executrix  of  his  will.  That  she  had  looked  over  her 
husband's  papers,  but  had  never  found  the  notes. 

The  defendant  positively  swears  that  she  never  signed  the  $800 
note  nor  the  $4,100  note,  and  that  she  never  authorized  her  husband 
to  sign  either  of  those  notes  or  any  notes  ;  but,  on  her  cross-examina- 
tion a  power  of  attorney  was  presented,  bearing  date  September  18, 
1891,  and  which  she  admits  to  have  been  signed  by  her,  authorizing  her 
husband  to  sign  and  indorse  notes;  and  it  is  contended  on  the  part 
of  the  plaintiff  that  Mr.  Kusworm  signed  the  $800  note  and  the  $4,100 
note,  respectively,  "  M.  Kusworm,"  meaning  thereby  the  defendant, 
Mollie  Kusworm,  instead  of  Moses  Kusworm.  Whatever  may  be  the 
fact  in  that  regard,  yet  the  evidence  in  the  record  is  very  strongly 
against  any  such  contentions.  There  is  no  evidence  that  either  of 
those  notes  was  signed  by  an  agent  instead  of  the  principal.  There 
is  no  evidence  that  Gebhart  at  any  time  during  any  of  the  several  in- 
terviews mentioned  claimed  or  pretended  that  the  defendant  was  the 
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maker  of  either  of  those  notes,  nor  that  the  defendant  was,  at  any- 
time before  the  making  of  the  note  in  suit,  in  any  way  indebted  to  the 
plaintiff,  nor  that  he  was  there  seeking  security  for  any  indebtedness 
of  the  defendant.  Since  the  verdict  was  directed  for  the  plaintiff^,  we 
must,  for  the  purposes  of  this  appeal,  assume  that  the  $800  note  and 
the  $4,100  note  were  each  signed  "  M.  Kusworm  "  by  Moses  Kus- 
worm,  as  and  for  his  own  signature,  and  not  as  and  for  the  signature 
of  his  wife. 

There  is  no  evidence  that  Mr.  Kusworm  actually  forged  any  note, 
but  simply  that  Gebhart  charged  him  with  having  forged  the  notes, 
as  mentioned.  It  is  true  that  the  defendant  testified  to  the  effect  that 
Gebhart  claimed  that  he  had  forged  notes  in  the  amount  of  $4,900  ; 
but,  from  the  whole  evidence,  it  is  very  apparent  that  the  real  charge 
made  by  Gebhart  was  to  the  effect  that  Mr.  Kusworm  had  forged  sun- 
dry names  to  the  four,  five,  or  six  notes,  aggregating  seven  or  eight 
thousand  dollars,  which  the  plaintiff  held  as  collateral  security  for  his 
indebtedness  to  the  plaintiff  bank,  as  mentioned.  Upon  such  evi- 
dence the  trial  court  directed  a  verdict  in  favor  of  the  plaintiff  and 
against  the  defendant.  The  correctness  of  such  ruling  is  the  only 
question  here  for  review. 

Manifestly  the  defendant  cannot  avoid  paying  the  note  upon  the 
mere  ground  that  it  was  given  to  compound  a  felony.'  The  only  de- 
fense available,  if  any,  would  seem  to  be  that  the  defendant  was  pre- 
vailed upon  to  give  the  note  in  suit  by  duress.  As  a  general  rule  the 
defense  of  duress  is  not  available  in  an  action  upon  a  note  given  to 
prevent  the  criminal  prosecution  of  another  person.  To  this  rule 
there  are  certain  well-established  exceptions.  Among  other  excep- 
tions, a  wife  may  avoid  her  contract,  otherwise  valid,  by  reason  of  a 
threatened  criminal  prosecution  of  her  husband,  and  conversely;  and 
so  a  father  may  avoid  his  contract  by  reason  of  a  threatened  criminal 
prosecution  of  his  son,  and  conversely.  Thus  in  Bayley  v.  Williams," 
affirmed  Williams  v.  Bayley,'  a  son  forged  his  father's  name,  as  in- 
dorser,  upon  certain  promissory  notes,  and  obtained  money  thereon 
from  his  bankers.  The  fact  of  the  forgeries  having  been  discovered, 
which  the  son  did  not  deny,  the  bankers,  without  any  direct  threat  of 
any  prosecution,  insisted  upon  a  settlement,  to  which  the  father  was 
to  be  a  party.  The  father  consented,  a.nd  agreed  in  writing  to  make 
an  equitable  mortgage  of  his  property  to  secure  his  son's  indebted- 
ness ;  and  it  was  held  that  the  father  was  not  a  free  and  voluntary- 
agent  in  the  making  of  such  agreement,  and  hence  that  the  same  was 

1  Catlin  *'.  Henton,  9  Wis.  476  ;  Schultz  v.  Catlin,  78  Wis.  611. 

2  4  Giff.  638. 

3  L.  R.  I  H.  L.  200. 
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invalid.  The  threatening  language  to  the  father  in  that  case  was  : 
"  If  the  bills  are  yours,  we  are  all  right.  If  they  are  not,  we  have  only 
one  course  to  pursue  ;  we  cannot  be  parties  to  compounding  a  felony. 
It  is  a  serious  matter.  It  is  a  case  of  transportation  for  life."  This 
is  exceedingly  mild  when  compared  with  the  language  addressed  to 
Mrs.  Kusworm,  and  yet,  in  the  opinion  of  Lord  Westbury  in  that  case, 
it  is  said  :  "  I  regard  this  as  a  transaction  which  must  necessarily,  for 
purposes  of  public  utility,  be  stamped  with  invalidity,  because  it  is 
one  which  undoubtedly,  in  the  first  place,  is  a  departure  from  what 
ought  to  be  the  principles  of  fair  dealing  between  man  and  man  ;  and 
it  is  also  one  which,  if  such  transactions  existed  to  any  considerable 
extent,  would  be  found  productive  of  great  injury  and  mischief  to  the 
community."  The  same  principle  has  frequently  been  applied  in 
avoiding  contracts  made  to  prevent  the  criminal  prosecution  of  a 
parent  or  child,  a  husband  or  a  wife,  not  only  in  England,  but  in  this 
country.'  Upon  these  adjudications  and  the  evidence  before  us,  it  is 
very  clear  that  the  note  upon  which  this  action  is  brought  was  ob- 
tained from  defendant  by  duress,  and  is  for  that  reason  void. 

It  is  contended,  however,  that  duress  is  a  species  of  fraud,  and  that 
the  defendant  cannot  rescind  the  contract  for  duress  without  first  re- 
storing to  the  plaintiff  the  benefits  secured  by  making  the  contract. 
It  is  undoubtedly  true  that,  if  a  party  invokes  the  aid  of  equity  to  set 
aside  a  contract  by  virtue  of  which  he  has  received  a  benefit,  he  will 
be  required  to  restore  such  benefit  as  a  condition  of  obtaining  such 
relief.  This  is  upon  the  familiar  principle  of  estoppel  in  pais.  Thus, 
where  a  party  afiirms  a  contract  in  part,  he  is  thereby  estopped  from 
disaffirming  it  as  to  the  residue.  "  It  is  a  doctrine,"  said  Nelson,  J., 
"  when  properly  understood  and  applied,  that  concludes  the  truth  in 
order  to  prevent  fraud  and  falsehood,  and  imposes  silence  on  a  party 
only  when  in  conscience  and  honesty  he  should  not  be  allowed  to 
speak."'  "In  short  and  in  popular  language,"  said  Wilde,  B.,  "  a 
man  is  not  permitted  to  charge  the  consequences  of  his  own  fault  on 

'  Whitmore  v.  Farley,  43  Law  T.  (N.  S.)  192,  affirmed  45  Law  T.  (N.  S.)  99  ; 
Seear  v.  Cohen,  Id.  589  ;  McClaichie  v.  Haslam,  63  Law  T.  (N.  S.)  376  ;  Harris 
V.  Carmody,  131  Mass.  51  ;  Foley  v.  Greene,  14  R.  I.  618  ;  Coffman  v.  Look- 
out Bank,  5  Lea  232  ;  First  Nat.  Bank  v  Bryan,  62  Iowa  42  ;  Southern  Exp. 
Co.  V.  Duffey,  48  G".  358  ;  Nat.  Bank.  v.  Kirk,  90  Pa.  St.  49  ,  Jordan  v.  Elliott, 
12  Wkly.  Notes  Cas.  56  ;  Sharon  v.  Gager,  46  Conn.  189  ;  McMahon  v.  Smith, 
47  Conn.  221  ;  Central  Bank  v.  Copeland,  18  Md.  305  ;  Tapley  v.  Tapley,  10 
Minn.  448;  Meech  v.  Lee,  82  Mich.  274  ;  Eadie  v.  Siimmon,  26  N.  Y.  9; 
Osborn  v.  Robbins,  36  N.  Y.  365  ;  Adams  v.  Irvinq:  Nat.  Bank,  116  N.  Y.  606  ; 
Schultz  V.  Culbertson,  46  Wis.  313  ;  s.  c.  49  Wis.  122;  Schultz  v.  Catlin,  78 
Wis.  611. 

^  Van  Rensselaer  v.  Kearney,  11  How.  326. 
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Others,  and  complain  of  that  which  he  has  himself  brought  about."' 
"The  doctrine  of  estoppel  ifi  pais  always  presupposes  error  on  one 
side  and  fault  or  fraud  upon  the  other,  and  some  defect  of  which  it 
would  be  inequitable  for  the  party  against  whom  the  doctrine  is  as- 
serted to  take  advantage."  "^ 

The  question  recurs  whether,  upon  the  principles  stated,  the  de- 
fendant has  done  anything  to  estop  her  from  defending  against  the 
note  in  suit.  She  is  not  here  invoking  the  aid  of  a  court  of  equity. 
She  is  simply  resisting  the  enforcement  of  an  executory  contract  on 
the  ground  that  her  signature  to  the  same  was  procured  by  duress. 
As  indicated,  her  defense,  as  appears  from  the  record,  is  complete, 
unless  her  conduct  has  been  such  as  to  render  it  inequitable  for  her 
to  make  it.  It  certainly  cannot  be  said  as  a  matter  of  law,  upon  the 
record  before  us,  that  the  defendant  received  any  pecuniary  benefit 
or  consideration  for  signing  the  note  in  suit,  or  that  she  was  in  any 
way  liable  upon  or  on  account  of  any  of  the  notes  surrendered  by  the 
plaintiff  at  the  time  she  signed  that  note.  If  the  evidence  before  us 
is  true,  then  she  signed  that  note  for  the  sole  purpose  of  saving  her 
sick  husband  from  arrest,  prosecution,  and  imprisonment.  The  enve- 
lope, containing  the  notes  of  $800  and  $4,100,  each  signed  "  M.  Kus- 
worm,"  and  the  collaterals  thereto,  was  not  delivered  by  Gebhart  to 
the  defendant,  but  to  Stone.  Stone  thereupon,  in  the  presence  of 
Gebhart,  handed  the  same  to  the  defendant,  with  the  direction  that 
she  deliver  the  same  to  her  husband.  In  pursuance  of  such  direc- 
tion, she  did  deliver  the  same  to  her  husband.  If  the  evidence  in  the 
record  is  true,  then  that  is  all  she  ever  saw  of,  or  had  to  do  with,  that 
envelope  or  any  of  the  notes  thus  contained  therein.  There  is  no 
evidence  in  the  record  that  the  defendant  exacted,  as  a  condition  of 
her  signing  the  note  in  suit,  that  Gebhart  should  surrender  to  her  any 
of  the  notes  so  contained  in  that  envelope,  or  that  there  was  any 
agreement  or  understanding  to  that  effect.  Stone  was  a  cousin  of 
Mr.  Kusworm,  and  apparently  his  friend  ;  but  there  is  no  evidence 
that  he  was  his  agent,  or  had  any  authority  to  act  for  him,  much  less 
that  he  acted  as  the  agent  of  the  defendant.  What  he  did  in  the  mat- 
ter was  purely  voluntary  on  his  part,  and  as  the  result  of  his  owning 
a  mortgage  with  the  defendant,  as  mentioned.  Upon  the  evidence 
before  us,  the  legal  eifect  of  the  transaction  seems  to  be  no  different 
than  it  would  have  been  had  Mr.  Kusworm  been  present  and  Gebhart 
had  delivered  the  envelope  with  the  notes  therein  directly  to  him. 
Suppose  such  had  been  the  facts,  and  Mr.  Kusworm  had  immediately, 
in  the  presence  of  Gebhart,  thrown  the  notes  contained  in  the  en- 

'  Swan  V.  North  British  Australasian  Co.,  7  Hurl.  &  N.  633. 

'  Morgan  v.  Railroad  Co.,  96  U.  S.  716. 
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velope  into  the  fire  and  burned  them  up,  would  the  defendant  thereby 
have  been  estopped  from  making  the  defense  of  duress?  In  some  of 
the  cases  cited  the  wife  signed  the  contract  by  the  duress  of  her  hus- 
band ;  nevertheless,  it  was  held  that  her  defense  of  duress  was  avail- 
able. 

There  can  be  no  such  thing  as  estoppel  in  pais,  except  by  reason 
of  something  said  or  done  by  the  person  estopped  ;  certainly  not  by 
the  independent  act  of  another  person,  even  though  such  other  be  her 
husband.  The  mere  fact  that  the  defendant  delivered  the  package  to 
her  husband,  as  directed  in  the  presence  of  and  acquiesced  in  by  the 
plaintiffs  agent,  does  not  make  it  inequitable  for  her  to  resist  the  en- 
forcement of  an  executory  contract  which  she  signed  only  by  reason 
of  the  plaintiff's  duress.  It  is  a  well-recognized  principle  of  law  that, 
where  a  loss  must  be  borne  by  one  of  two  innocent  persons,  it  shall 
be  borne  by  him  who  occasioned  it.'  If  the  two  parties  were  equally 
innocent,  yet  if  the  notes  contained  in  the  envelope  were  destroyed 
by  Mr.  Kusworm  without  the  privity  of  his  wife,  then  it  was  in  con- 
st quence  of  Stone's  direction,  with  Gebhart's  consent,  that  they 
should  be  delivered  to  him,  and  not  that  the  defendant  was  the  mere 
instrument  of  making  such  delivery.  But  the  parties  were  not 
equally  innocent.  On  the  contrary,  as  appears  from  the  evidence, 
ilie  defendant  was  the  victim  of  very  cruel  duress  on  the  part  of  the 
plaintiff. 

There  seems  to  be  a  dearth  of  authorities  upon  the  precise  ques- 
tion here  presented.  In  some  of  the  numerous  cases  cited,  and 
especially  those  in  equity,  restoration  was  made  or  tendered  or  made 
a  condition  of  the  judgment,  while  in  others  the  question  is  not  men- 
tioned. In  Jordan  v.  Elliott,^  the  victim  of  the  duress  was  induced 
to  sign  a  receipt  acknowledging  the  surrender  of  her  son's  note  and  a 
policy  of  insurance  on  his  life  held  by  Jordan  as  collateral  thereto, 
which  he  assigned  to  the  defendant.  Jordan  burned  the  note  in  the 
presence  of  the  defendant,  but  left  the  policy  and  the  assignment 
thereof  at  her  house.  Of  course,  there  could  be  no  restoration  of  the 
note,  and  it  does  not  appear  that  the  policy  was  restored ;  but  the 
Supreme  Court  of  Pennsylvania  affirmed  the  judgment  in  favor  of  the 
mother.  There  are  numerous  cases  where  duress  or  fraud  has  been 
made  available  as  a  defense  or  the  ground  of  recovering  back  money 
paid  or  setting  aside  contracts   executed,  without    restoration.'     In 

'  Karow  v.  Continental  Ins.  Co.,  57  Wis.  6r,  and  cases  there  cited. 

'  12  Wkly.  Notes  Cas.  56. 

^  Foss  V.  Hildreth,  10  Allen  76  ;  Manning  7'.  Albee,  11  Allen  520;  Kent  v, 
Bornstein,  12  Allen  342  ;  Chandler  v.  Simmons,  97  Mass.  508  ;  Brewster  v. 
Burnett,  125  Mass.  68  ;  Morse  v.  Woodworth,  155   Mass.  233  ;  Higham  v.  Har- 


CHAP.  III.]  BANK   OF   DAYTON   V.    KUSWORM.  803 

some  of  these  cases  there  was  a  failure  to  return  a  release  of  a  claim, 
or  a  discharge  of  a  former  suit  ;  in  some,  a  failure  to  return  a  note 
and  worthless  securities  ;  in  some,  a  failure  to  return  counterfeit  bills  ; 
in  some,  a  failure  to  restore  money  paid  to  a  minor  and  by  him 
wasted  ;  in  some,  a  failure  to  restore  money  or  property  paid  or  de- 
livered to  some  person  other  than  the  victim  of  the  duress  or  fraud. 
The  rule  seems  to  be  stated  fairly  well  by  the  late  Mr.  Justice  Mit- 
chell, of  Indiana,  in  one  of  the  cases  cited,  as  follows  :  "  If  the  results 
of  a  contract  or  settlement  by  which  a  party  is  sought  to  be  estopped, 
or  which  is  set  up  to  prevent  the  assertion  of  a  right,  are  such  as  to  be 
of  no  benefit  to  one,  or  no  detriment  to  the  other,  contracting  party, 
that  is,  if  nothing  of  value  was  parted  with  on  the  one  hand  or  re- 
ceived on  the  other,  the  contract  may  be  disaffirmed  without  a  formal 
restoration,  on  the  principle  that  the  law  does  not  require  an  idle 
ceremony."  '  Here  the  defendant  received  for  herself  no  pecuniary 
benefit  or  thing  of  value.  Should  it  be  made  to  appear  upon  a  trial 
that  the  defendant,  as  executrix  of  her  husband's  estate,  actually  re- 
ceived the  notes  contained  in  the  package,  or  otherwise  became  a 
party  to  the  destruction  or  conversion  of  them,  a  different  question 
would  be  presented. 

By  the  Court. — The  judgment  of  the  Circuit  Court  is  reversed,  and 
the  cause  is  remanded  for  a  new  trial. 

WiNSLOW,  J.  The  importance  of  the  principle  involved  in  this 
case  prompts  me  to  state  briefly  the  reasons  why  I  cannot  concur  in 
the  conclusions  of  the  majority  of  the  court.  The  evidence  in  the 
case  is  entirely  insufficient  to  show  that  the  note  in  suit  was  given  to 
compound  a  felony.  The  only  defense  which  the  evidence  tends  to 
prove  is  that  the  note  was  given  by  the  defendant  under  duress  of  threats 
of  imprisonment  of  her  husband.  That  an  executory  contract  may 
be  avoided  or  rescinded  which  has  been  made  under  the  influence  of 
such  duress  as  the  evidence  here  tends  to  prove  is  quite  well  estab- 
lished, and  I  shall  spend  no  time  on  that  question.  The  avoidance 
or  rescission  in  such  a  case  stands  on  the  same  ground  as  avoidance 
or  rescission  of  a  contract  induced  by  fraud.  Duress  is,  in  fact,  a 
species  of  fraud.''  Logically  and  necessarily,  the  same  conditions  will 
be  imposed  in  a  case  of  duress  as  in  a  case  of  the  more  common 
kinds  of  fraud.  One  of  these  conditions  universally  insisted  upon  is 
that  the  defrauded  party  must  return  or  offer  to  return  the  considera- 

ris,  io8  Ind.  246  ;  Baldwin  v.  Hutchison  (Ind.  App.),  35  N.  E.  Rep.  711  ;  Dim- 
mitt  v.  Robbins,  74  Tex.  441  ;  Brown  v.  Peck,  2  Wis.  261. 

'  Higham  v.  Harris,  108  Ind.  246,  254. 

'  Cooley,  Torts  (2d  ed.)  592  ;  Reynolds  v.  Copeland,  71  Ind.  422  ;  6  Wait, 
Act.  &  Def.,  p.  663,  §  12. 
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tion,  if  any  has  been  received,  or  its  equivalent  in  case  return  of  the 
specific  consideration  be  impossible.  Citation  of  authorities  on  this 
proposition  seems  unnecessary,  and  I  content  myself  with  one  case  in 
this  court,  where  the  rule  is  well  stated,  with  authorities.'  I  know  of 
no  exception  to  this  rule,  at  least  as  applicable  to  persons  of  full  age 
and  mental  competency.  It  is  true  that  where  a  consideration  has 
been  received  which  is  worthless  or  represents  nothing  of  value,  its 
return  will  not  be  required,  because  such  return  would  be  a  mere  idle 
ceremony.  This  is  not  an  exception  in  fact  to  the  rule,  but  rather  a 
demonstration  of  the  existence  of  the  rule  itself,  because  in  such  cases 
failure  to  return  the  consideration  is  always  excused  by  the  courts  on 
the  very  ground  that  there  is  practically  nothing  to  be  returned,  thus 
emphasizing  the  general  rule.  With  deference,  I  say  that  most  of  the 
cases  relied  upon  in  the  majority  opinion  as  justifying  the  decision  in 
this  case  are  cases  where  the  return  of  the  consideration  was  excused 
because  it  was  absolutely  worthless. 

In  Foss  V.  Hildreth,^  the  party  who  was  seeking  to  avoid  a  contract 
induced  by  fraud  and  duress  did  not  return  a  discharge  of  a  ground- 
less action  pending  against  him,  and  the  court  says  that  such  return 
was  not  necessary,  because  "  the  discharge  is  not  property  of  any 
value  to  the  defendant,  nor  is  it  of  any  use  to  the  plaintiff."  It  ap- 
peared in  that  case,  also,  that  the  plaintiff  made  the  voidable  contract 
while  intoxicated,  and  the  court  remarks  that,  where  a  person  non 
compos  makes  a  deed  and  receives  a  valuable  consideration  for  it,  he 
may  avoid  it  without  first  returning  the  consideration.  Manning  v. 
Albee'was  an  action  of  replevin  for  a  quantity  of  clothing  which 
Manning  had  been  induced  to  trade  to  one  French  in  exchange  for 
French's  promissory  note,  with  certain  bonds  as  collateral.  The  bonds 
were  represented  as  very  valuable,  but  were  in  fact  worthless.  Albee 
afterward  took  possession  of  the  clothing,  claiming  to  have  bought  it 
of  French,  and  French  disappeared.  Manning  then  ascertained  that 
the  bonds  were  worthless,  and  brought  replevin  for  the  goods  against 
Albee,  French  not  being  found.  The  objection  was  made  that  the 
action  could  not  be  maintained  without  surrender  of  the  note  and 
bonds,  but  the  court  holds  that  to  be  unnecessary,  because  it  ap- 
peared that  French  could  not  be  found,  so  that  the  tender  to  him  was 
impossible,  and  the  defendant  was  in  no  event  entitled  to  them.  In 
Kent  V.  Bornstein  *  the  return  of  a  counterfeit  bill  was  held  unneces- 
sary, because  it  was  entirely  worthless.  In  Chandler  v.  Simmons  ''  it 
was  held  unnecessary  for  a  minor,  in  avoiding  his  deed  made  during 
infancy,  to  return  such  part  of  the  consideration  as  he  has  wasted  or 

^  Van  Trott  v.  Wiese,  36  Wis.  439-448.  '  10  Allen  76. 

^  II  Allen  520.  •*  12  Allen  342.  *  97  Mass.  508. 
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spent  during  minority,  but  the  decision  is  placed  upon  the  express 
ground  that  the  consideration  had  been  spent  during  minority,  and 
the  principle  is  recognized  that,  if  he  retained  the  consideration  after 
becoming  of  age,  he  would  affirm  the  contract.  In  Brewster  v.  Bur- 
nett'  the  return  of  counterfeit  bonds  was  not  required,  because  they 
were  entirely  worthless.  In  Morse  v.  Woodworth  '  the  plaintiff  was 
not  required  to  return  a  release  given  by  defendant,  because  it  was 
not  property  and  after  rescission  it  became  of  no  effect.  In  Higham 
V.  Harris '  it  is  held  that,  "  if  nothing  of  value  was  parted  with  on  the 
one  hand  or  received  on  the  other,  the  contract  may  be  disaffirmed 
without  a  formal  restoration,  on  the  principle  that  the  law  does  not 
require  an  idle  ceremony."  In  Baldwin  v.  Hutchison  *  the  return  of 
an  agreement  not  to  prosecute  the  plaintiff  was  held  unnecessary,  be- 
cause it  was  "  wholly  valueless."  The  case  of  Dimmitt  v.  Robbins  ^ 
was  a  case  where  Dimmitt  was  attacked  by  armed  robbers,  who  de- 
manded a  ransom.  Robbins,  who  was  present,  pretended  to  give  the 
robbers  ^2,500  in  an  envelope  for  Dimmitt's  release,  and  afterward 
sued  Dimmitt  for  the  $2,500  as  for  money  loaned.  A  judgment  in 
favor  of  Robbins  was  reversed,  because  the  evidence  did  not  show 
that  the  envelope  contained  $2,500,  and  further,  because  the  evidence 
showed  that  Robbins  was  a  confederate  of  the  robbers,  which  fact 
rendered  void  any  contract  such  as  claimed  by  Robbins.  In  Brown 
V.  Peck,^  Brown  was  excused  from  returning  the  $100  which  it  was 
claimed  he  had  received,  because  in  fact  he  never  received  it.  The 
court  says  :  "There  was  in  fact  no  valid,  legal  payment  made,  nor 
any  received."  The  money  was  left  in  the  hands  of  one  Leland,  and 
never  came  into  the  possession  of  Brown. 

The  foregoing  cases  seem  to  be  relied  upon  in  the  opinion  of  the 
court  as  justifying  in  some  way  the  proposition  that  a  contract  may 
be  rescinded  without  return  of  the  consideration.  As  a  matter  of 
fact,  it  is  apparent  that  not  one  of  them  sustains  the  proposition  that, 
where  anything  of  value  has  been  received  under  a  contract,  rescis- 
sion can  be  had  without  return  of  such  value,  except,  perhaps,  in  the 
case  of  a  minor  or  a  person  noti  covipos  mentis.  The  case  of  Jordan 
V.  Elliott '  is  still  more  unfortunate  as  an  authority.  It  is  said  in  the 
majority  opinion  that  in  that  case  a  policy  of  insurance,  and  the 
assignment  thereof,  were  left  at  defendant's  house,  and  that  it  does 
not  appear  that  the  policy  was  restored.  My  reading  of  this  case 
convinces  me  that  the  defendant  never  received  anything.     It  is  true 

'  125  Mass.  68.  '  155  Mass.  233. 

3  108  Ind.  246.  4  (Ind.  App.)  35  N.  E.  Rep.  711. 

■'•  74  Tex.  441.  *  2  Wis.  261. 

■"  12  Wkly.  Notes  Cas.  56. 
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she  signed  a  receipt  acknowledging  that  she  had  received  her  son's 
note  and  policy  of  life  insurance  and  assignment  thereof,  but  the 
opinion  of  the  court  expressly  holds  that  this  receipt  was  obtained  by 
fraudulent  representations  as  to  its  contents,  and  that  at  the  same 
time  the  defendant  refused  "  to  receive  either  the  note  or  the  policy"; 
and  in  another  place  they  are  referred  to  as  a  "  valueless  con- 
sideration, which  she  (defendant)  refused  to  accept."  How  this 
case  supports  the  view  of  the  majority  of  the  court  I  leave  for  others 
to  say. 

In  the  present  case  there  is  absolutely  no  question  but  that  Mrs. 
Kusworm  received  from  the  bank,  in  consideration  of  her  note  and 
mortgage,  a  large  amount  of  negotiable  securities.  According  to  the 
testimony  of  the  witness  Stone  (which  is  uncontradicted),  Mr.  Geb- 
hart  handed  to  him  (Stone),  when  he  received  Mrs.  Kusworm's  note, 
two  notes  of  $4,100  and  $800  respectively,  signed  "  M.  Kusworm," 
together  with  four  or  five  collateral  notes  signed  by  other  persons 
and  aggregating  seven  or  eight  thousand  dollars,  which  were  col- 
lateral to  the  M.  Kusworm  notes.  All  of  these  notes  Mr.  Stone  im- 
mediately passed  over  to  Mrs.  Kusworm.  There  was  no  claim  or 
proof  that  all  of  the  notes  were  forged  or  worthless.  The  utmost 
claim  made  by  Gebhart  was,  according  to  Mrs.  Kusworm's  own  tes- 
timony, "  I  have  notes  here  for  $4,900,  which  your  husband  has 
forged."  Granting  this  to  be  true,  there  were  still  notes  aggregating 
seven  or  eight  thousand  dollars,  which  were  genuine  and  valuable 
securities,  which  passed  into  Mrs.  Kusworm's  hands  as  a  considera- 
tion for  the  notes  which  she  now  seeks  to  avoid.  The  effect  of  the 
decision  of  the  court  is  that  she  may  avoid  her  own  contract  without 
accounting  for  or  returning  the  consideration  thereof,  and  without 
showing  it  to  be  worthless.  I  think  this  is  contrary  to  all  the  law  on 
the  subject.  It  is  said  that  she  received  no  pecuniary  benefit  from 
it,  because  she  turned  all  the  notes  over  to  her  husband.  Still,  the 
bank  parted  with  it,  and,  according  to  the  rule  laid  down  by  Mr. 
Justice  Mitchell,  quoted  with  approval  in  the  majority  opinion,  in 
order  to  justify  rescission  without  restoration,  there  must  have  been 
"nothing  of  value  parted  with  on  the  one  hand  or  received  on  the 
other."  But  there  was  value  received  by  Mrs.  Kusworm.  The  fact 
that  she  turned  them  over  to  her  husband,  according  to  Stone's  ad- 
vice, surely  cuts  no  figure.  Stone  was  not  the  agent  of  the  bank  in 
any  sense.  He  was  simply  the  friend  of  Mrs.  Kusworm.  The  sum 
and  substance  of  the  matter  is  that  she  voluntarily,  on  the  advice  of 
a  friend,  turned  the  notes  over  to  her  husband,  and  thus  disabled 
herself  from  returning  them.  Was  it  ever  held  that  a  person,  by 
voluntarily  destroying  a  consideration  received  or  placing  it  in  the 
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hands  of  a  third  party,  could  relieve  himself  from  the  necessity  of  re- 
turning it  or  its  value  in  case  of  rescission  ?  I  have  yet  to  see  the 
case  which  holds  such  a  doctrine.  There  seems  to  me  no  element  of 
estoppel  here  as  against  the  bank  resulting  from  the  fact  that  Gebhart 
heard  Stone  direct  Mrs.  Kusworm  to  turn  over  the  notes  to  her  hus- 
band, and  said  nothing.  The  notes  had  passed  entirely  beyond  the 
bank's  control.  Gebhart  had  received  Mrs.  Kusworm's  note  and 
mortgage  as  full  and  complete  satisfaction  for  the  bank's  right  and 
interest  in  them.  She  could  do  as  she  pleased  with  them,  and  the 
bank  could  say  neither  yea  nor  nay.  There  was  no  duty  then  rest- 
ing upon  Gebhart  to  speak,  and  consequently  no  estoppel  from  his 
failure  to  speak. 

The  net  result  seems  to  be,  from  the  conclusions  reached  by  the 
court,  that  the  plaintiff  loses,  without  possibility  of  recovery,  the 
notes  of  M.  Kusworm,  and  th©  collaterals  which  it  lawfully  held 
thereto,  as  well  as  the  note  and  mortgage  of  Mrs.  Kusworm;  Against 
such  a  result  I  respectfully  protest. 

Pinney,  J.,  concurs  in  the  above  opinion  by  Winslow,  J. 


The   Executors  of  EDEN  HAYDOCK,  Deceased,  v.  ELIZA  P. 

HAYDOCK. 

In  the  Court  of  Chancery  of  New  Jersey,  February  Term,  i88i. 

\Keported  hi  33  New  Jersey  Equity  Reports  494.] 

On  final  hearing,  on  bill,  answer  and  proofs  taken  before  the  Vice- 
Chancellor. 

Mr.  Gariet  Berry  and  Mr.  J.  Henry  Stone  for  complainants. 

Mr.  Betijamin  A.  Vail  and  Mr.  James  R.  Etiglish  for  defendant. 

The  Vice-Chanceluor.  The  object  of  this  suit  is  to  set  aside  two 
gifts  made  by  a  husband  to  his  wife  shortly  before  his  death.  The 
grounds  alleged  are  want  of  capacity  and  undue  influence, 

Eden  Haydock  died  April  29,  1879.  ^^  ^^^^  ^  widow,  the  defend- 
ant in  this  suit,  and  an  only  child,  a  daughter  by  a  former  wife.  By  his 
will,  which  was  executed  March  23,  1871,  he  gave  his  widow  $r,ooo, 
payable  immediately  after  his  death,  and  an  annuity  of  $600  during  her 
widowhood,  payable  in  semi-annual  installments,  the  first  payment  to  be 
made  at  the  expiration  of  a  year  from  his  death.  The  balance  of  his 
estate  is  given  to  his  daughter.  His  estate,  exclusive  of  the  gifts, 
amounts  to  a  trifle  less  than  $16,300.  The  gifts  represent  a  value  of 
$9,000.  They  were  made  at  different  dates,  the  first,  February  24. 
1879,  and  embraced  nine  shares  of  the  capital  stock  of  the  United  New 


808  HAYDOCK    D.   HATDOCK.  [CIIAP.  III. 

Jersey  Railroad  and  Canal  Company,  and  seven  bonds  of  the  city  of 
Rahway,  having  a  face  value  of  $7,000  ;  and  the  second  was  made 
March  10,  1879,  and  consisted  of  a  promissory  note  for  $5,000.  Regular 
transfers  were  made  and  the  gifts  completed  by  formal  delivery. 

The  evidence  respecting  the  state  of  the  donor's  mind  when  the  gifts 
were  made  is  very  conflicting.  That  on  the  part  of  the  comi)lainants 
shows  a  case  of  utter  imbecility — a  mind  so  thoroughly  decayed  as  to  be 
unable  to  comprehend  the  simplest  matters,  and  this  is  shown  to  have 
been  its  condition  for  some  months  antecedent  to  the  time  when  the 
gifts  were  made ;  whilst  the  evidence  for  the  defendant  shows  a  mind 
somewhat  enfeebled  by  the  decay  incident  to  old  age,  which,  to  some 
extent,  had  lost  its  original  power  and  grasp,  and  in  which  memory  was 
quite  defective,  but  yet  possessing  sufficient  vigor  to  understand,  in  a 
reasonable  manner,  the  ordinary  affairs  of  life  and  to  deal  with  them 
rationally.  The  facts  and  circumstances  adduced  by  the  parties  in  sup- 
port of  their  opposing  theories  are,  in  my  judgment,  so  nearly  equal  in 
force  and  weight  that,  did  the  decision  of  the  case  depend  solely 
upon  the  solution  of  the  question  of  capacity,  a  problem  of  almost  in- 
soluble difficulty  would  be  presented.  But  I  think  the  rights  in  dispute 
may  be  safely  and  properly  determined  without  a  struggle  with  the  diffi- 
culty just  mentioned.  The  case  hinges,  I  think,  upon  the  solution  of 
another  question — one  which  I  regard  as  comparatively  free  from 
difficulty. 

The  question  to  which  I  refer  is,  were  these  gifts  procured  by  the  ex- 
ercise of  undue  influence  ?  The  determination  of  this  question  must 
always  be  largely  controlled  by  the  state  of  health  and  condition  of 
mind  of  the  person  alleged  to  have  been  unduly  or  unfairly  influenced. 
A  mind  naturally  weak,  or  which  has  become  impaired  by  age,  disease 
or  grief,  is  much  more  subject  to  any  sort  of  control  than  one  naturally 
strong  and  unimpaired.  It  is  always,  therefore,  a  matter  of  the  first 
importance  to  the  tribunal  charged  with  the  duty  of  deciding  this  ques- 
tion, to  know  fully  the  situation  and  surroundings  and  the  exact  condi- 
tion of  mind  and  stable  of  physical  health  of  the  person  alleged  to  have 
been  imposed  upon. 

No  definition  of  what  the  law  denominates  undue  influence  can  be 
given  which  will  furnish  a  safe  and  reliable  test  for  every  case.  Each 
case  must  be  decided  on  its  own  special  facts.  All  that  can  be  said,  in 
the  way  of  formulating  a  general  rule  on  this  subject,  is  that  whatever 
destoys  free  agency  and  constrains  the  person  whose  act  is  brought  in 
judgment,  to  do  what  is  against  his  will,  and  what  he  would  not  have 
done  if  left  to  himself,  is  undue  influence,  whether  the  control  be  exer- 
cised by  physical  force,  threats,  importunity,  or  any  other  species  of  men- 
ial or  physical  coercion.     The  extent  or  degree  of  the  influence  is  quite 
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itiimaterial,  for  the  test  always  is,  was  the  influence,  whether  shght  or 
powerful,  sufficient  to  destroy  free  agency,  so  that  the  act  put  in  judg- 
ment was  the  result  of  the  domination  of  the  mind  of  another  rather  than 
the  expression  of  the  will  and  mind  of  the  actor.' 

Cases  of  this  class  generally  cast  upon  the  tribunal  charged  with  the 
duty  of  deciding  them  responsibilities  of  the  weightiest  character.  It  is 
the  duty  of  the  courts  to  inflexibly  maintain  the  right  of  the  citizen  to 
exercise  full  and  complete  dominion  over  his  property,  in  making  such 
disposition  of  it  as  to  him  may  seem  proper,  but  they  are  under  a  duty, 
equally  solemn  and  imperative,  not  to  allow  him  in  his  old  age,  after 
his  strength  and  vigor  have  departed  and  he  has  fallen  into  decrepitude 
and  weakness,  to  be  despoiled  of  his  property  by  any  sort  of  coercion 
or  trick.  It  is  their  duty  to  uphold  the  rights  of  the  strong,  but  it  is  also 
their  duty  to  protect  the  weak. 

At  the  time  the  gifts  were  made  Mr.  Haydock  was  upward  of  seventy- 
five  years  of  age  ;  his  wife  was  about  fifty-five.  For  two  or  three  months 
preceding  the  gifts  Mr.  Haydock  had  been  confined  to  the  house  by 
sickness ;  he  was  so  feeble,  physically,  as  to  require  assistance  in  dress- 
ing and  undressing ;  he  saw  few  persons  besides  the  members  of  his 
household  and  his  physician.  From  the  T5th  of  January,  1879,  "P  ^^ 
the  time  of  his  death,  he  was  almost  constantly  in  charge  of  his  wife 
and  her  brother,  George  Bayright.  Prior  to  the  date  just  mentioned, 
George  Bayright  and  his  wife  had  kept  house  at  Asbury  Park,  but  at 
that  date  they  closed  their  house  and  Mrs.  Bayright  went  to  Brooklyn 
and  Mr.  Bayright  went  to  Rahway,  where  Mr.  Haydock  resided,  and 
took  up  his  residence  with  him,  where  he  remained,  except  for  short  in- 
tervals, until  Mr.  Haj'dock  died.  Mr.  Haydock  and  his  daughter  had 
no  intercourse  after  the  fall  of  1878.  On  November  30,  1878,  his 
daughter  procured  a  commission  of  lunacy  to  be  issued  against  him- 
Before  it  issued  the  proofs  show  that  Mrs.  Haydock  had  consulted 
counsel  as  to  what  steps  it  would  be  necessary  for  her  to  take  to  have  a 
<:uardian  appointed  for  Mr.  Haydock,  and  in  the  conference  stated  that 
she  thought  he  required  a  guardian.  The  commission  sued  out  by  the 
daiighter  was  executed  December  24,  1878,  and  resulted  in  a  finding 
that  Mr.  Haydock  was  then  of  sound  mind.  The  evidence  leaves  no 
ground  for  doubt  that  Mr.  Haydock  had  sufficient  mind  at  this  time  to 
understand  the  nature  of  this  proceeding.  Its  institution  deeply  wounded 
h'm.  He  thought  it  degraded  him  and  that  it  was  prompted  solely  by 
mercenary  motives.  He  did  not  appear  before  the  commissioners  ;  the 
condition  of  his  health  rendered  it  imprudent,  if  not  dangerous,  for  him 
to  do  so,  but  he  was  represented  by  his  wife  and  also  by  counsel.      No 

Turner  v.  Cheeseman,  2  McCart.  24-^,  265  ;  Executors  of  Moore  v.  Blauvelt, 
2  McCart.  367  ;  Lynch  v.  Clements,  9  C.  E.  Gr.  431. 
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evidence  has  been  offered  tending  to  show  that  he  prepared  the  defense 
made  to  the  lunacy  proceedings,  nor  that  he  gave  any  direction  or  in- 
struction concerning  it.  Tlic  finding  of  the  jury  gave  hiiu  great  satis- 
faction. When  he  first  heard  of  it  he  expressed  his  satisfaction  by  ex- 
claiming :  "  Richard  is  himself  again  ! "  Even  prior  to  this  proceeding, 
there  can  be  no  doubt  his  wife  possessed  a  strong  inlluence  over  him. 
There  are  some  phases  of  his  conduct  which  show  that  he  stood  in  dread 
of  her.  On  one  or  two  occasions  it  is  proved  that  he  said,  after  having 
done  something  which  displayed  great  infirmity  of  memory,  as  an  offer 
to  pay  a  debt  a  second  time,  "  Don't  tell  Eliza."  The  attempt  of  the 
daughter  to  have  him  placed  under  the  control  of  a  guardian,  and  the 
defense  made  in  his  behalf  by  his  wife,  naturally  had  the  effect  of  weak- 
ening the  influence  of  the  daughter  and  increasing  that  of  the  wife.  The 
wife  admits  that  her  influence  over  him  was  all-powerful.  While  under 
cross-examination  she  was  asked  if  she  had  not  proposed  to  her  husband 
to  make  over  his  property  to  her,  to  which  she  replied  she  had  not,  but 
added,  "  I  suppose  if  I  had  asked  him  to  do  so  he  would  have  done  it." 
If  she  is  not  mistaken  in  her  estimate  of  her  power,  it  would  seem  that 
he  must  have  been  a  very  plastic  instrument  in  her  hands,  and  that  she 
could  mould  his  will  into  any  form  dictated  by  either  her  interest  or  her 
fancy. 

His  mind  at  this  time  was  in  a  state  of  decay ;  senile  dementia  had 
undoubtedly  commenced.  He  was  very  forgetful;  he  did  not  compre- 
hend either  readily  or  clearly  ;  his  perceptions  were  blunted  ;  all  his  intel- 
lectual faculties  were  dull  and  stupid.  Those  who  had  known  him  longest, 
and  were  best  able  to  contrast  the  present  condition  of  his  mind  with  its 
state  when  in  its  original  vigor,  almost  with  one  accord  looked  upon 
him  as  an  intellectual  wreck.  There  is  evidence  in  the  case,  coming 
from  sources  entitled  to  great  respect  and  confidence,  which,  without 
anything  to  countervail  it,  would  be  abundantly  sufficient  to  support  a 
finding  that  at  the  time  the  gifts  were  made  Mr.  Haydock  did  not  pos- 
sess testamentary  capacity,  even  according  to  the  low  standard  fixed  by 
the  adjudications  of  this  state.  But  there  is  countervailing  evidence, 
and  I  am  not  persuaded  that  the  court  ought  to  declare  the  gifts  void 
solely  on  the  ground  of  want  of  capacity.  It  is  certain,  however,  that 
Mr.  Haydock  was  in  a  condition  of  extreme  depefidence.  He  was  weak 
in  body  and  feeble  in  mind  ;  he  could  do  little  for  himself;  he  was  com- 
pelled to  look  to  others  for  almost  everything  that  could  make  life  either 
desirable  or  endurable.  He  was  in  a  position  where  he  would  be  likely 
to  be  easily  controlled  and  to  yield  to  light  influences,  especially  if  ex- 
erted by  a  person  in  whom  he  had  confidence  or  upon  whom  he  was 
dependent. 

This  brings  us  to  the  main  question  :  Were  these  gifts  the  product  of 
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undue  influence  ?  The  defendant  says  they  were  purely  voluntary,  and 
that  she  did  not  even  know  of  her  husband's  intention  to  make  them 
until  he  was  ready  to  execute  it.  They  were  the  subject  of  conversa- 
tion between  them,  though,  according  to  the  testimony  of  the  defend- 
ant's brother  George,  they  had  been  fully  determined  upon  nearly  a 
month  before  the  first  was  made,  and  the  securities  which  were  to  be  the 
subject  of  them  had  been  separated  by  Mr.  Haydock  from  his  other 
securities  and  their  value  computed.  Considering  the  intimate  and  con- 
fidential relations  of  the  parties,  their  constant  association,  and  the 
strong  inducement  the  husband  was  under  to  make  known  to  his  wife 
any  generous  purpose  he  may  have  entertained  toward  her,  the  reticence 
attributed  to  him  strikes  my  mind  as  not  only  unnatural  and  improb- 
able, but  as  a  circumstance  justifying  the  most  painful  suspicions.  What 
reason  is  it  possible  to  assign  for  this  extraordinary  silence  ?  Whether 
the  gifts  were  dictated  by  love  for  the  wife  or  by  hatred  for  the  daughter, 
or  were  the  product  of  mingled  love  and  resentment,  the  feeling  was  one 
that  men  do  not  usually  conceal  without  a  motive.  It  can  hardly  be 
believed  that  a  man  in  his  situation  would  have  attempted  to  perpetrate 
a  surprise.  Childish  minds  are  usually  frank  and  open  ;  they  attempt 
no  concealments  and  keep  no  secrets.  If  the  generous  purpose  ascribed 
to  Mr.  Haydock  had  originated  with  him,  I  am  unable  to  believe  that  it 
would  have  been  possible  for  him,  in  his  weak  and  dependent  state,  to 
have  withheld  all  knowledge  of  it  from  his  wife  until  he  was  ready  to 
execute  it,  and  the  fact  that  she  solemnly  declares  that  he  did  introduces 
a  circumstance  in  support  of  her  claim  so  unnatural  and  improbable  as 
to  shock  credulity  and  to  cast  deep  distrust  upon  her  whole  case. 

The  defendant's  brother  George  would  not  say  that  he  never  heard 
the  defendant  ask  or  importune  her  husband  to  make  over  his  property 
to  her.  All  he  can  be  induced  to  say  on  this  point  is  that  he  may  have 
heard  her  ask  him  to  do  so,  but  if  he  did  he  does  not  recollect  it.  This 
style  of  testifying  has  very  much  the  appearance  of  an  attempt  to  sup- 
press the  truth.  There  are  witnesses  whose  moral  sense  seems  to  be 
much  less  outraged  by  a  suppression  of  the  truth  than  by  a  downright 
denial  of  it.  They  seem  to  think  the  shock  to  conscience  will  be  much 
less  violent  if  they  merely  pretend  to  forget  than  it  would  be  if  they 
ventured  upon  a  bold,  blunt  denial.  In  this  case  the  transaction  in- 
quired about  had  only  recently  occurred,  if  it  ever  occurred  at  all,  and 
it  was  of  a  character  likely  to  fasten  itself  so  firmly  upon  his  memory 
that  he  could  not  forget  it.  It  was  a  thing  which,  if  he  heard,  he  could 
not  forget,  and  if  he  did  not  hear  it  he  would  be  able  to  say  positively 
that  it  never  occurred  in  his  presence.  Under  some  circumstances, 
feigned  forgetfulness  of  a  fact  may  be  very  satisfactory  proof  of  its  ex- 
istence. 
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A  female  servant  who  lived  in  the  family  of  Mr.  Haydock  from  Sep- 
tember, 1878,  up  to  the  middle  of  February,  1879,  swears  that  Mrs. 
liaydock  talked  to  her  husband  almost  every  day  about  his  money 
affairs  ;  that  Mr.  Haydock  said  very  little  ;  in  the  language  of  the  wit- 
ness, she  could  hardly  get  a  word  out  of  him,  and  that  his  disinclination 
to  talk  about  his  business  made  her  very  angry.  She  also  says  that  Mrs. 
Haydock  had  papers  which  she  wanted  Mr.  Haydock  to  sign,  and  that 
she  heard  Mrs.  Haydock  say  more  than  once,  when  she  was  angry,  that 
she  would  not  stay  with  him.  This  witness  seemed  to  me  to  be  entirely 
trustworthy.  There  was  nothing  in  her  deportment  nor  in  her  story 
which  created  the  slightest  doubt  of  the  substantial  truth  of  her  testi- 
mony. She  was  free  from  all  interest  or  bias,  and  had  no  motive  to 
misrepresent  or  withhold  the  truth.  Another  female  servant,  who  lived 
in  the  family  for  some  weeks  after  the  one  whose  testimony  has  just  been 
referred  to  left,  testifies  to  acts  and  expressions  by  Mrs.  Haydock  con- 
stituting coercion  of  the  most  offensive  sort.  If  her  testimony  is  true, 
Mr.  Haydock  was  almost  constantly,  during  the  time  she  was  in  his  fam- 
ily, importuned  to  sign  papers  and  make  over  his  property,  by  methods 
which,  in  his  situation,  amounted  to  absolute  torture.  But  there  are 
portions  of  her  story  which,  I  am  satisfied,  are  inventions.  She  is  also 
self-contradicted.  Standing  alone  her  testimony  would  be  entitled  to  no 
consideration  whatever,  but  viewed,  as  it  must  be,  in  connection  with 
the  other  evidence  in  the  case,  I  do  not  think  it  can  be  discarded  as 
without  truth  or  force. 

The  conclusion  I  have  reached,  after  listening  to  the  witnesses  and 
attentively  observing  their  manner  while  testifying,  and  after  giving  their 
evidence  the  most  patient  and  careful  consideration,  is  that  the  gifts  in 
question  were  procured  by  the  exercise  of  undue  influence.  I  have  not 
adverted  to  all  the  evidence  which  has  led  me  to  this  conclusion.  Usu- 
ally in  cases  of  this  kind  there  are  many  little  things  which  in  the  ab- 
stract are  mere  trifles  so  small  as  to  be  difficult  to  describe  as  separate 
matters,  but  which  when  combined  and  considered  in  the  concrete  ex- 
ercise a  very  potent  influence  upon  the  judgment.  There  are  many 
such  trifles  in  this  case. 

Besides,  the  transactions  brought  under  review  belong  to  a  class  which 
it  is  the  habit  of  courts  of  equity  to  examine  with  a  watchful  jealousy. 
A  wife  may  make  a  valid  gift  to  her  husband,  but  such  gifts  are  not 
favored  in  equity,  and  if  challenged,  a  court  of  equity  will  examine  them 
with  an  anxious  watchfulness  and  caution  and  a  dread  of  undue  influ- 
ence, and  never  sanction  them  unless  they  appear  to  be  the  free  act  of 
the  wife.* 

The  reason  is  obvious.  The  husband  is  master;  the  wife  occupies  a 
C^cL^a^^l^^tn-       '2  story's  Eq.Jur.S  1396. 
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position  of  dependence,  and  in  many  cases  his  superior  position  enables  '^^^  i****^*^ 
him  to  control  her  will  by  his  wish.     The  parties  here  had  exchanged         J'^n,^" 
their  original  positions.     The  wife,  in  consequence  of  her  husband's  v^i,  4^\^vs. 
weakness,  had   taken   his  place  and  he  had  sunk  into  hers.     P'or  this  j  i 

reason,  I  think,  the  court  is  bound  in  determining  the  validity  of  the 
gifts  in  question  to  apply  the  salutary  principle  just  stated,  and,  unless 
convinced  that  they  were  the  free,  voluntary  and  well-understood  acts 
of  the  donor's  mind,  must  set  them  aside.  I  am  not  so  convinced,  and 
shall  consequently  advise  a  decree  for  complainants.  The  complain- 
ants are  entitled  to  costs.  I  / 


■-.-■^    .vV  KNOX  7,.  SINGMASTER  et  al.  "^     ^^^^'7^'^^^ 

\r^     In  the  Supreme  Court  of  Iowa,  September  6,   i888.  UL.*«*v<| 

\_Reported  in  75  Iowa  Reports  64.]  rlKJ^.*^ 

A£XL!aNjo.^.t  aside  a  conveyance  of  real  estate  and  to  recover  rents.'        jJI^-/ 
The  district  court  rendered  a  decree   setting  aside   the   conveyance,  >-ft,_^ 

and  adjudging  that  plaintiff  recover  of  defendant   Frank    Singmaster  7 

the  sum  of  $398.66  for  rents.     The  defendants  appeal,  ^i^^-^)  .  j^    ,     ^» 

C.  J.  Wilson,  De7vey  &*  Eicher,  and  E.  S.  Savipsofi  for  appellants.       ^ 
H.  c^  W.  Scofield  for  appellee.  ^^^^^Jt^ULt 

Robinson,  J.     During  the  fall  of  the  year  1875  the  defendan t  Frank    ^^^J^'^^*'^ 


Singmaster  purchased  the  farm  in  controversy,  and  at  once  made  it  his  (p"*^ 


home.     His  first  wife  died   the   next   spring,  and  he  left  the  farm.     In  **"     j 

the  spring  of  1877  he  conveyed  it  to  his  three  minor  children,  of  whom  L'<>»>»^'*'^«uJ 

plaintiff  was  one.     No  consideration  was  paid  for  this  conveyance,  and  CJ^^Ju^**^^^ 

it  seems  to  have  been  made  for  the  purpose  of  placing  the  farm  beyond  ^tc^VV"*^ 
the  reach  of  creditora.     In    December,    1877,  Singmaster  married   his     ^^.^^   ttw . 

second  wife,  the  defendant  Lizzie.     In  the  spring  of   187S  he  returned  /v  » 

to  the  farm,  and  has  resided   upon  and  farmed  it  continuously  since ;  f 

making  repairs  and  improvements,  and  paying  taxes  at  his  own  expense,  {,  J*  ^p'  I 

(^I^^^'^/VvjC  maltreating  the  farm  in  all  respects  as  his  own.     After  her  father's  sec-  f-j/v-*  ?-e^ 

olfTd  marriage  the  i)laintitf  made  her  home  with  him  nearly  all  the  time  ^..Art-t^ 

until  the   spring   of   1881,  when   she   went  to   her  grandparents,  a  few  C^Jry^  \  L.\a  t 

miles  away,  and  remained  with  them  until  October,  1882.  She  then  A  ^  ^^  ' 
returned  to  her  father's  house,  and  there  made  her  home  until  January,  \J  ^  . 
1884,  when  she  left  it,  and  has  not  since  returned.     While  living  with  ^   J^ 

-'%M#vV  her  father  the  last  time,  and  four  days  after  she  attained  her  majority,  *-*^        •« 

O^t^        to-wit,  on  the  seventeenth  day  of  April,  1883,  she  executed  the  deed  in  iJ^-S-c      *  ^ 

1  I  'So  much  of  the  case  as  relates  to  the  question  of  rents  has  been  omitted. — Ed.  >  i  » 
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controversy,  conveying  to  her  father  her  interest  in  the  fiirin.  Since 
January,  1884,  she  has  made  her  hoipe,  a  large  part  if  not  all  the  time, 
with  her  grandparents.  March  12,  1885.  oUe  was  married,  and  two 
weeks  later  she  filed  her  petition  in  this  case. 

I.  The  farm  in  controversy  consists  of  one  hundred  and  forty  acres, 
worth  from  four  to  five  thousand  dollars.  The  consideration  recited  in 
the  deed  from  plaintiff  to  her  father  was  "  natural  love  and  affection," 
and  none  other  was  paid.  Plaintiff  seeks  to  have  this  deed  set  aside, 
on  the  ground  that  it  was  obtained  by  undue  and  improper  influences. 
She  alleges  that  defendants,  by  means  of  various  acts  and  devices,  ob- 
tained her  confidence,  kept  her  from  communication  with  friends  and 
those  competent  to  advise ;  and,  taking  advantage  of  her  youth  and  in- 
experience in  business  matters,  procured  the  deed.  We  have  examined 
the  evidence  submitted  with  care,  and  conclude  that  the  charges  of  im- 
proper acts  on  the  part  of  defendants  are  not  sustained.  Plaintiff 
seems  to  have  been  well  treated  while  living  with  her  father,  and  to  have 
been  supplied  with  all  things  necessary  for  her  comfort  and  station  in 
life.  Her  stepmother  was  evidently  faithful  to  her  trust,  and  sought  the 
best  interests  of  her  charge.  The  plaintiff  lived  with  her  father  volun- 
tarily, and  was  under  nothing  but  a  wholesome  and  proper  restraint 
while  at  his  house.  Nothing  was  ever  said  to  her  about  the  conveyance 
of  her  interest  to  her  father  until  two  days  before  the  deed  was  made. 
She  was  then  asked  if  she  would  make  the  deed,  and  said  that  she 
would,  and  the  deed  was  made  accordingly.  She  knew  about  the  value 
of  the  land  at  the  time,  and  her  rights  were  explained  to  her  when  the 
deed  was  executed.  At  this  time  she  was  entirely  satisfied  to  make 
the  deed,  and  on  the  same  day  explained  to  a  friend  that  the  land  had 
been  conveyed  to  herself  and  sisters  because  of  the  embarrassments  in 
business  of  her  father.  She  was  evidently  of  the  opinion  at  that  time 
that  the  land  rightfully  belonged  to  her  father.  She  is  shown  to  have 
been  well  educated  in  the  various  branches  of  a  common-school  educa- 
tion, and  to  be  intelligent.  She  admits  that  she  agreed  to  make  the 
deed  without  threat,  or  promise,  or  inducement  of  any  kind.  It  is  true 
sKe  says  that  after  she  had  told  her  father  she  would  make  the  deed  he 
told  her  she  might  make  a  visit  to  distant  friends  ;  but  this  is  denied  by  the 
father,  and  plaintiff  admits  that  she  never  spoke  of  the  matter  to  either 
defendant  afterward.  She  seems  to  have  been  satisfied  with  what  she  had 
done  until  after  she  left  home  the  next  winter.  Some  time  after  the  deed 
was  made  defendants  discovered  that  she  was  receiving  attention  from 
the  person  she  afterward  married,  and  they  objected  to  him  as  not  a 
suitable  person  for  her  to  marry.  The  grandparents  show  considerable 
feeling  against  defendants,  and  one  or  two  other  relatives  seem  to  encour- 
age the  plaintiff  in  prosecuting  this  suit.     In  fact,  we  cannot  come  to  any 
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other  conclusion  than  that  this  action  would  never  have  been  deemed 
advisable  by  plaintiff  except  for  the  interference  of  others.  Appellee 
insists  that  the  deed  is  prima  facie  void,  because  made,  without  con-' 
sideration,  by  a  child  to  a  parent.  It  is  true  that  deeds  of  this  character: 
are  closely  scrutinized  by  courts  of  equity,  especially  where,  as  in  this 
case,  the  child  is  but  just  released  in  law  from  parental  control.  In 
many  cases  the  fact  that  a  deed  was  so  executed  would  be  sufficient 


to  authorize  a  court  of  equity  to  set  it  aside.'     But   each  case  depends;)*     . ,)  v\^,,^5^v^ 


largely^upon  its  own  facts.  In  this,  if  the  property  conveyed  by  the 
child  had  been  acquired  from  some  other  source  than  the  father,  or  if, 
having  been  derived  from  him,  it  had  constituted  but  a  part  of  his  prop- 
erty, and  had  been  conveyed  as  an  absolute  gift,  with  no  purpose  of  re- 
taining an  interest  in  it,  we  should  be  inclined  to  apply  a  difterent  rule 
from  that  which  must  govern  under  the  facts  as  we  find  them.  The 
evidence  satisfies  us  that  the  property  conveyed  by  Frank  Singmaster  to 
his  children  included  about  all  that  he  then  owned  ;  that  it  was  not  his 
purpose  to  divest  himself  of  the  ownership  of  the  land,  but  to  protect 
his  beneficial  interest  therein  by  transferring  the  legal  title  to  his  chil- 
dren ;  that  he  has  always  retained  control  of  the  land,  and  treated  it  as 
Hiis  own.  It  is  true  that  the  purpose  of  the  conveyance  was  fraudulent 
in  law,  and  that  he  could  assert  no  adverse  claim  without  the  consent  of 
his  grantees.  But  the  fact  that  the  land  was  always  treated  and  con- 
sidered by  all  the  parties  in  interest  as  belonging  to  the  father,  notwith- 
standing the  conveyance,  and  that  no  consideration  passed  from  plain- 
tiff therefor,  may  well  be  considered,  in  connection  with  her  act  of  re- 
conveyance, as  explaining  her  reasons  for  it.  We  are  satisfied  that 
plaintiff  was  competent  to  make  the  deed  in  question  ;  that  it  was  her 
free  and  voluntary  act,  made  without  undue  influence,  and  for  what  she 
considered  a  praiseworthy  object.     We  think  it  must  be  held  valid. 
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EMMA  T.  GREEN  et  al.,  Respondents,  v. 
ROWORTH  ET  AL.,  Appellants, 


JOSEPH  G. 


In  the  Court  of  Appeals  of  New  York,  April  23, 

\Reported  in  113  New  York  Reports  462.] 


1889. 


Appeal  from  judgment  of  the  General  Term  of  the  Court  of  Com-  \     Vd  tT 

mon  Pleas  in  and  for  the  city  and  county  of  New  York,  entered  upon 
an  order  made  December  6,  1886,  which  modified  and  affirmed  as  mod-  *''"-*^  ^ 
ified  a  judgment  in  favor  of  plaintiffs,  entered  upon    a  decision  of  the  r**~*   Ay'^***^ 
court  on  trial  at  Special  Term.  >ju^   tA><c5<s. 

This  action  was  brought  originally  by  William  Roworth,  among  other   v     \  ^ 


'  Samson  v.  Samson,  67  Iowa  258;  Spargur  v.  Hall,  62  Iowa  500, 


kwS>>' 
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C-/7T^-Y  things,  to  set  aside  two  deeds  of  certain  real  estate  executed  by  him  to> 
his  sons,  the  defendants,  Joseph  G.  and  John  W.  Roworth,  on  the 
ground  of  fraud  and  undue  influence.  He  having  died  during  the 
pendency  of  the  action,  it  was  revived  and  continued  in  the  names  of 
the  present  plaintiffs,  heirs  at  law  of  the  deceased. 

^     V  The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

f^^Pfj^^  .      Thomas  Darlington  for  appellants. 
Joshua  M.  Van  Colt  for  respondents. 

J  ^         r*  ^i-'GKR,  Ch.J.     The  reversal  by  the  General  Term  of  so  much  of  the 
judgment  of  the  Special  Term  as  awarded  relief  to  the  plaintiffs  in  re- 
1^..^  '**»-v*^/3i  spect  to  the  conveyance  of  personal  property,  eliminated  from  the  case 
'"—  all  questions  predicated  upon  rulings  in   relation  thereto.     This  deter- 

mination left  the  issues  in  respect  to  the  validity  of  the  conveyances  of 
two  parcels  of  real  estate  as  the  only  subjects  of  controversy  on  the 
appeal  to  this  court. 

The  evidence  of  the  exercise  of  fraud  and  undue  influence  by  the  de- 
fendants,  Joseph  and  John  Roworth,  in  obtaining  from  their  father,  Wil- 
liam Roworth,  deeds  of  such  property,  was  quite  sufficient  to  sustain 
the  findings  of  the  trial  court  respecting  the  same.  The  evidence  tended 
to  show  that,  for  many  years  prior  to  January,  1877,  VVillian)  Roworth 
and  his  son  Samuel  carried  on  the  business  of  manufacturing  confec- 
tionery at  354  Pearl  Street,  in  the  city  of  New  York,  under  the  firm 
name  of  Samuel  W.  Roworth  &  Co.,  and  had  established  a  prosperous 
business.  William  Roworth  was  then  the  owner  of  a  one  half  interest 
in  the  assets  of  said  firm  ;  of  a  three-quarters  interest  in  the  lot  and 
building  in  which  the  business  was  carried  on  ;  of  a  house  and  lot  in 
Devoe  Street,  Brooklyn,  and  another  in  Fifth  Street  in  the  same  city;  a 
mortgage  on  property  in  Detroit  for  $2,000,  and  deposits  in  bank  of 
about  $500. 

In  January  Samuel  W.  Roworth  died,  devising  his  interest  in  the  as- 
sets of  said  firm  equally  to  the  defendants,  his  two  brothers,  John  and 
Joseph,  and  to  his  two  sisters.  Between  the  time  of  Samuel's  death  in 
January,  1877,  and  March,  1880,  the  defendants,  John  and  Josegh^had 
obtained  from  William  Roworth,  without  consideration,  except  a  prom- 
ise to  pay  him  a  small  sum  weekly  from  the  partnership  business, 
all  of  the  property  possessed  by  him.  This  was  effected  by  transfers 
and  conveyances  of  such  property,  or  its  proceeds,  made  successively  at 
different  times  by  William  Roworth  to  one  or  both  of  said  defendanis, 
between  the  dates  aforesaid.  At  the  time  of  the  death  of  Samuel  the 
two  defendants  were  each  upward  of  forty-five  years  of  age,  and  had 
been  unsuccessful  in  the  business  operations  theretofore  carried  on  by 
them,  respectively,  and  were  not  then  possessed  of  any  property.  They 
were  supporting  themselves  as  workmen  upon  a  small  salary  in  the  em- 
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ploy  of^  Samuel  W.  Roworth  &  Co.  In  1877  William  Roworth  was 
seventy-six  years  of  age,  and  had  become  ([iiite  infirm  in  health  ;  his 
memory  had  greatly  failed,  and  he  was  practically  incapable  of  taking  an 
active  and  responsible  part  in  the  management  of  his  business,  although 
Re  continued  for  some  time  thereafter  to  attend  at  the  store  and  factory 
and  make  entries  in  the  books,  draw  up  bills  and  render  other  small  ser- 
vices which  he  had  been  theretofore  accustomed  to  perform.  He  had 
become  very  nervous  and  susceptible,  being  frequently  overcome  by 
emotion  and  easily  affected  to  tears,  and  subject  to  the  influence  of  those 
surrounding  him.  He  had  an  aged  wife,  who  survived  him,  and  was  de- 
pendent upon  him  for  sui)port. 

The  findings  of  fact  made  by  the  trial  court  as  the  basis  of  its  judg- 
ment, with  respect  to  the  two  deeds  which  remain  as  the  subject  of  con- 
troversy on  this  appeal,  are  substantially  the  same  ;  and  that  one  relating 
to  the  transfer  of  No.  354  Pearl  Street,  New  York,  reads  as  follows  : 
That  "  the  said  William  Roworth,  at  the  time  of  the  execution  and  ac- 
knowledgment of  said  instrument,  did  not  know  or  comprehend  the 
leg^al  effect  of  the  said  instrument,"  and  that  its  "execution,  acknowl- 
edgment and  delivery  ....  was  procured  by  fraud  and  undue  in- 
fluence, exercised  upon  said  William  Roworth  by  the  said  defendants, 
Joseph  G.  Roworth  and  John  W.  Roworth,  and  by  their  taking  advantage 
of  his  age  and  infirmities,  and  his  confidence  and  trust  in  them,  and  his 
dependence  and  reliance  upon  them  ;  and  the  signing  and  delivery  of  the 
same  by  William  Roworth  was  reckless  and  improvident,  was  done  with- 
out proper  advice  of  counsel  and  upon  a  grossly  inadequate  consideration^ 
and  while  he  was  acting  under  the  influence  of  said  defendants,  unduly 
exercised  upon  him."  The  evidence,  as  we  have  said,  fully  supports 
this  finding,  and,  indeed,  we  are  of  the  opinion  that  the  proof  would  not 
have  justified  the  contrary  conclusion. 

In  the  consideration  of  this  case  the  court  cannot  shut  its  eyes  to  the 
significant  fact  that  William  Roworth  has  been  substantially  stripped  of 
all  his  property  by  some  one,  and  however  or  to  whomever  it  passed 
originally,  either  the  property  or  its  proceeds  found  their  way  to  a 
common  end,  viz.,  to  the  benefit  and  possession  of  the  defendants. 
Whatever  the  defendants  advanced,  if  anything,  toward  the  acquisition 
of  any  part  of  the  property,  has  been  for  their  own  advantage  and  sub- 
stantially from  funds  which  they  received  from  their  father. 

The  only  material  question  in  this  case  arises  over  an  alleged  incon- 
sistency between  the  findings  made  by  the  trial  court,  as  the  basis  of 
its  judgment,  and  a  single  one  also  found  by  the  court,  out  of  one  hun- 
dred and  five  special  requests  to  find  on  questions  of  facts  submitted  by 
the  defendants  at  the  close  of  the  trial.' 

'  So  much  of  the  opinion  as  relates  to  this  question  has  been  omitted. — Ed. 
53 
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The  leading  facts  of  the  case  have  been  found,  and  are  not  impaired 
by  any  contradictory  finding.  They  were,  substantially,  that  the  deed 
was  secured  by  parlies  who  had  already  obtained  the  larger  portion  of 
the  grantor's  property  without  any  adequate  consideration  therefor  ;  that 
this  conveyance  left  him  comparatively  destitute  of  property,  and  was 
made  without  consideration  in  the  absence  of  any  legal  adviser,  by  an 
aged  man  whose  mental  and  physical  condition  was  nmch  enfeebled, 
and  m  ignorance  of  its  legal  effect,  to  persons  occupying  a  confidential 
relation  toward  him,  and  who  had  the  management  and  control  of  his 
property  and  business  affairs,  and  upon  whose  advice  and  counsel  he 
was  accustomed  to  rely. 

That  these  facts  afford  sufficient  ground  to  support  a  finding  of  fraud 
and  undue  influence,  even  without  positive  oi  direct  proof  of  persuasion 
or  influence,  cannot  be  questioned.  They  present  a  situation  from 
which  fraud  is  legally  imputable  to  those  benefited,  and  requiring  an 
explanation  from  them,  which  was  not  furnished  by  the  defendants. 

As   was  said  by  Judge  Hand,  in   Cowee  v.  Cornell  : '  "  We  return, 

then,   to  the   question  whether  this  case  was  one  of  constructive  fraud. 

It  may  be  stated  as  universally  true  that  fraud  vitiates  all  contracts,  but. 

as  a  general  thing,  it  is  not  presumed  but  must  be  proved  by  the  party 

seeking  to  relieve  himself  from   an  obligation  on  that  ground.     When- 

V  >^  ever,  however,  the  relations  between  the  contracting  parties  appear  to 

0(>,^.^«v.  Vti***^  be  of  such  a  character  as  to  render  it  certain  that  they  do  not  deal  on 

fi^CsA  tr^    1^^  terms  of  equality,  but  that  either  on  the  one  side  from  superior  knovd- 

*>^  <^j-*<M*-rtf*»      g^gg  qJ-  ^i^g  matter  derived  from  a  fiduciary  relation,  or  from  overmastering 

•i'Lrv^T  'vw->*C     influence,  or  on  the  other  from  weakness,  dependence  or  trust  justifiably 

V\.j^  yj^Cm^jU^  reposed,  unfair  advantage  in  a  transaction  is  rendered  probable,  there  the 

G  '^'ii££S£^      burden  is  shifted,  the  transaction  is  presumed  void,  and  it  is  incumbent 

Uv^  A  ^'**'*'^<r    "P°"  t^^   stronger  party  to  show  affirmatively  that  no  deception  was 

^  C^-m^  jp  •^   practiced,  no  undue   influence  was  used,  and  that  all  was  fair,  open, 

"—•^  voluntary  and  well  understood." 

The  remarks  of  Judge  Andrews,  in  the  matter  of  the  will  of  Smith,' 

are   so   pertinent  to  the  question  that  we   repeat   them  here  :  "  Undue 

/o       \tj,       J\        (influence,  which  is  a  species  of  fraud,  when  relied    upon  to   annul"a 

-,       y     I  (Transaction,  ijiter  partes,  or  a  testamentary  disposition,  nmst  be  proved 

P  ^^  u  *  ^"^  cannot  be  presumed.     But  the  relation   in  which  the  parties  to  a 

*•  Ho  jir^***^*"    'transaction  stand  to  each  other  is  often  a  material  circumstance,  and 

K*,^  ^|*A*Aii»''V      j^^g^y  q|-  itggif^  in  some  cases,  be  sufficient  to  raise  a  presumption  of  its 

<^*^*^'**^  **\^''     existence,  ....  and  where  the  situation  is  shown,  then  there  is  cast 

'^^    V    4^^       ^pon  thepaft'y  claiming  the  benefit  or  advantage  the  burden  of  reliev- 

^U(«-*.     "^  j^g  himself  from  the  suspicion  thus  engendered,  and  of  showing,  either 

1,.^,^,^  tfc*r»rt   )>"-A      175N.  Y.  99.  ^  »95N.  Y.^516.  . 
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Lb  ^  ^ 

by  direct  proof  or  by  circumstances,  that  the  transaction  was  free  from  /^  Q  ^-O^ 
fraud  or  undue  influence,  and  that  the  other  party  acted  without  re-  V.  /  C  K-'i^ 
straint  and  under  no  coercion  or  any  pressure,  direct  or  indirect,  of  the  / /^  j  {^  ^ 
party  benefited.     This  rule  does   not  proceed  upon  a  presumption  of  .  . 

the  invalidity  of  the  particular  transaction  without  proof.  The  proof  is  '  •  |  ^d 
made,  in  the  first  instance,  when  the  relation  and  the  personal  interven-  y^  jjiu  ^ii 
tion  of  the  party  claiming  the  benefit  is  shown."  .  >^       v. 

The  general  rule  is  stated  in  Story's  Equity  Jurisprudence  (§  238)  rf**^"^  « 
"The  doctrine,  therefore,  may  be  laid  down  as  generally  true  that  the  /^  ^  ^j  ,  :J^ 
acts  and  contracts  of  persons  who  are  of  weak  understandings,  and  who 
are,  therefore,  liable  to  imposition,  will  be  held  void  in  courts  of  equity, 
if  the  nature  of  the  act  or  contract  justify  the  conclusion  that  the  party 
has  not  exercised  a  deliberate  judgment,  but  that  he  has  been  imposed 
upon,  circumvented  or  overcome  by  cunning  or  artifice,  or  undue  influ- 
ence." If,  therefore,  we  should  give  full  effect  to  the  special  finding 
and  come  to  the  conclusion  that  the  giving  of  the  deed  in  question  was 
the  voluntary,  unrestricted  act  of  the  grantor,  it  would  not,  under  the 
circumstances  of  this  case,  justify  the  retention  by  its  grantee  of  the 
property  conveyed,  or  furnish  a  reason  for  refusing  relief  to  the  improv- 
ident grantor. 

We  are,  therefore,  of  the  opinion  that  the  judgment  should  be  af- 
firmed. 

All  concur. 

Judgment  affirmed. 

^ 

JENNIE  E.  DUNN  et  al.,  Appellants,  v.  KEZIAH   DUNN, 

Respondent. 

In  the  Court  of  Errors  and  Appeals   of    New    Jersey,  No- 
vember Term,  1886. 

\_Reported  in  42  Neiv  Jersey  Equity  Reports  431.] 

On  appeal  from  a  decree  advised  by  Vice-Cbancellor  Bird.' 

Mr.  J.  S.  Aitkin  and  the  Attorney-General  for  W.  D.  Holt. 

Mr.  y.  S.  Aitkin  for  Jennie  E.  Dunn  and  Alexander  Dunn. 

Mr.  J.  F.  Har7ied  for  Keziah  Dunn. 

The  opinion  of  the  court  was  delivered  by  Magie,  J. 

The  decree  from  which  these  appeals  have  been  taken  was  made  in  a 
cause  wherein  Keziah  Dunn  was  complainant  and  Jennie  E.  Dunn 
and  Alexander  Dunn,  her  husband,  and  Woodbury  D.  Holt  were 
three  of  the  defendants. 

'  The  conclusions  of  the  Vice-Chancellor  have  been  omitted. — Ed. 
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The   allegations  of  complainant's  bill,  pertinent  to  the  questions 

raised  here,  are  substantially  these,  viz.,  that  complainant  was  the 

-  .r2x-*4  owner  of  a  bond  made  by  Alexander  and  William   C.  Dunn,  condf- 

..tJL)L  tioned  for  the  payment  of  $8,ooo,  with   interest,  and  secured  b^_^ 

*»  C*i  mortgage  on  several  tracts  of  land  in  Trenton  ;  that  she  was  induced 

^1  to   part  with  the  l)ond  and  mortgage  for  the  consideration   of  only 

J/J      '  ^1,225,  and  to  make  an  assignment  thereof,  on    February  2,  1878,  to 

Edward  H.  Murphy  ;  that  Murphy,  on  the  same  day,  executed  an- 

'       ,^    N       other  assignment  thereof  in  blank,  which   he   delivered  to  Holt,  who 

f[j^i/^^v       immediately  sold  the  bond   and   mortgage  to  Jennie   E.  Dunn  for  a 

G    0  large  sum,  named  as  $4,000  ;  that  her  name  was  inserted  in  Murphy's 

/}  J     assignment,  which  was  delivered  to  her  ;  that  Holt  had  before  been, 

"""^^   '      k^^d  was  at  the  time  of  this  transaction,  complainant's  agent  and  attor- 

"  ^    ^  ^'**^'"^ney,  and,  as  such,  in  confidential  relations  toward  complainant  ;  that 

CJ"  W^jl' r^*      in  the  transaction  he  had  failed  in  the  duty  to  her  which  arose  from 

%{/ijttr-<3*«tr    that  relation  ;  that  Murphy  had  received  no  consideration  for  deliv- 

\ji  #/J2.^'     ering  to  Holt  the  blank  assignment,  but   that   the  whole  transaction 

^^^iJfV  dO<^.  ^^^  a  conspiracy  between   these  parties,   with  Murphy,  to  defraud 

T^i.     bi  h       complainant. 
I'J-/  '  ^  te  Answers  were  filed  by  all  the  defendants,  and  the  cause  was  heard 

/V<i^t*^^     by  Vice-chancellor  Bird. 

y^VrC^  Cft  "         The  Vice-Chancellor  concluded  that  Holt  had  purchased  the  bond 

Irvr^-U.fC  "^         and  mortgage  from  complainant,  and  paid  therefor  $1,825  ;  that  he 

/^i>jf»<j»M      had  sold  the  same  to  Jennie  E.  Dunn,  and  received  therefor  $4,200  ; 

C/^  ^t»^' '       and  that  he  was  liable  to  account  to   complainant  for  the  difference, 

VW.X^wJt  1     $2,375,  with  interest,  since  March  2,  1S78,  the  date  of  the  transfer  to 

liU      t/  9        Jennie  E.  Dunn.     A  decree  to  that  effect  was  made  against  Holt. 

U  ^^\M^  ^     ^        From  so  much  of  the  decree  Holt  appealed. 

tc-^r^  "^^    *     The  Vice-Chancellor  further  concluded  that  Jennie  E.  Dunn  was 


Quffiry  €f^  *♦  chargeable  with  knowledge  of  the  mode  by  which  Holt  had  acquired 

w*^  ^     the  bond  and  mortgage,   and   so  liable  to   complainant's    equitable 

L      j£»      claim  thereto,  and  he   advised  a  decree  as  to   her,  requiring  her  to 

C/"*^  f  £  ^       assign   the  bond  and  mortgage   to  complainant  on  being  paid  the 

C*-^  ri  fVf      amount  she  had  paid  for  them,  $4,200,  with  interest  from  January  i, 

84. 

From  this  part  of  the   decree  Jennie  E.  Dunn   and  her  husband 


'l^'^'J'^** .     ^  (now  owner  of  the  mortgaged  premises)  appealed.      Keziah  Dunn 

^^^\^fy{^Al  ^'■''°  appealed  therefrom. 

^Y^L^         *  '     "^^^^  questions  raised  by  these  appeals  relate  to  the  propriety  of  the 

^       Vj  decree  upon  the  pleadings  and  proofs. 

^^^'^j^v  •     ,  Before  proceeding  to  consider  the  questions  presented,  it  is  proper 

^^jsiMBj^x  to  state  that  the  decree  was  not  sought  below,  nor  has  it  been  at- 
\Us  *^C«C^^»^1  tenipted  to  be  sustained  here,  on  the  ground  of  active  fraud  and  con- 
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spiracy  between  the  parties.  When  the  evidence  was  closed  below, 
complainant's  counsel  disclaimed  any  intent  to  ask  relief  against 
Murphy,  as  to  whom  no  other  charge  had  been  made.  Holt  and  the 
Dunns  had  explicitly  denied  the  charge.  It  has  not  been  insisted 
that  there  is  evidence  to  overcome  their  denials. 

The  decree  against  Holt  was  obviously  grounded  upon  the  fact  that 
the  transaction  complained  of  was  a  purchase  of  the  bond  and  mort- 
gage by  Holt  from  complainant,  while  he  occupied  a  relation  of  a 
confidential  nature  toward  her. 

iTliich  was  the  fact,  the  rule  applicable  to  such  a  transaction  has 
been  settled  indisputably. 

When  two  parties  stand  toward  each  other    in  any  relation  which  , 

necessarily  induces  one  to  put  confidence  in  the  other,  and  gives  to  '     "5    ^^ 
thelatter  the  influence  which  naturally  grows  out  of  such  confidence,  tOk^  *■'** 
and  a  sale  is  made  by  the   former  to  the  latter,  equity  raises  a  pre 


^ _^ ^^.:<P^.vOJrt^^ 

>r^''r*^"sumption  against  the  validity  of  the  transaction.     To  sustain  it  the^**Wi     P^ 
"•"^^  ^^^    buyer  must  show  affirmatively  that  the  transaction  was  conducted  in  ^•**    f\7jl 
t'.(j  I  ^*-    perfectly  good  faith,  without  pressure  of  influence  on  his  part,  with  lT^^^Jl^ 
^^i^'^     complete  knowledge  of  the   situation  and  circumstances,  and  of  en-    | 
^^^^v^  '     tire  freedom  of  action  on  the  part  of  the  seller.    \Yhen  the  confidential  ^1  i^  *^ 
n^i-  relation  is  that  of  attorney  and  client,  the  attorney,  who  buys,  must  also  y\,\^K,J  f 

sTTow  that  he  gave  to  his  client,  who  sells,  full  information  and  disin-  ti^tt^r^  ^^"^^ 
terested  advice.  In  the  leading  case  of  Gibson  v.  Jeyes,'  Lord  Eldon  ^s^f'^Wt^ 
said  :  "  The  attorney  must  prove  that  his  diligence  to  do  the  best  for  U^^^j^^  ^\,i 
his  vendor  has  been  as  great  as  if  he  was  only  an  attorney  dealing  J  *■  .  i.  4sHf 
for  that  vendor  with  a  stranger."     Chancellor  Walworth  said  :  "  The  '\       ' 

attorney  can  never  sustain  a  purchase  of  this  kind  without  showing '^^'"^^ 
that  he  communicated  to  his  clients  everything  which  was  necessary  «*A  C<  i 
to  enable  them  to  form  a  correct  judgment  of  the  actual  value  of  the  "^ 

subject  of  the  purchase,  and  as  to  the  propriety  of  selling  at  the 
price  offered,  and  his  neglect  to  ascertain  the  true  state  of  the  facts 
himself  will  not  sustain  his  purchase."  '^ 

Such  principles  have  been  applied  in  our  own  courts,  and  notably 
in  Condit  v.  Blackvvell,'  Porter  v.  Woodruff,*  and  Farmer  v.  Farmer.* 
Upon  Holt's  appeal,  the  first  question  is  whether  there  existed  a 
confidential  relation  between  Holt  and  the  complainant  respecting 
the  bond  and  mortgage.  I  think  the  conclusion  reached  by  the 
Vice-Chancellor  in  this  respect  was  entirely  correct.  Holt  was  a 
well-known  attorney,  and  had  held  the  bond  and  mortgage  in  his 
possession  for  a  long  time,  collecting  the  interest  for  complainant,  for 

■6Ves.  266.  *  Howell  z/.  Ransom,  11  Paige  538. 

»7  C.  E.  Gr.  481.  *9  Stew.  Eq.  174. 

*  12  Stew.  Eq.  2II. 
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which  service  he  was  paid  a  stipulated  compensation.  He  had  ad- 
vanced her  $550  and  taken  her  note  therefor,  with  an  absolute  as- 
signment of  the  bond  and  mortgage  as  security.  When  the  obligors 
became  insolvent,  he  went  to  Philadelphia,  where  complainant  lived, 
and  gave  her  a  statement  of  the  situation  of  affairs.  She  called  on 
him  in  Trenton.  At  these  and  other  interviews  she  asked  for  and 
obtained  from  him  information  respecting  the  lien  of  her  mortgage, 
and  its  relation  to  other  mortgages  on  the  same  premises — facts  neces- 
sarily affecting  the  value  of  her  security.  The  information  was  such 
as  would  naturally  be  sought  from  an  attorney,  and  it  was  imparted 
by  Holt  as  if  in  recognition  of  her  right  to  such  service.  The  whole 
circumstances  clearly  indicate  that  complainant  looked  on  Holt  as 
her  adviser,  and  that  he  acknowledged  her  right  to  do  so.  I  have 
no  doubt  at  all  that  a  confidential  relation  did  exist,  and  that  it  was 
the  relation  of  attorney  and  client. 

Nor  is  there  anything  in  the  claim  urged  here  that  this  relation  had 
ceased  to  exist  when  Holt  made  this  purchase.  When  the  existence 
of  such  a  relation  has  once  been  established  by  proof,  it  will  be  pre- 
sumed to  continue,  unless  its  cessation  is  shown.'  The  contention  is 
that  complainant,  by  appointing  Murphy  her  agent  to  sell  the  bond 
and  mortgage,  put  an  end  to  the  confidential  relation  with  Holt.  But 
this  is  obviously  not  to  be  conceded.  The  agency  of  Murphy  was 
not  at  all  inconsistent  with  the  relation  of  his  principal  and  her  at- 
torney, nor  could  it  relieve  that  attorney  from  any  of  his  obligations 
or  duties  to  his  client.  Where  a  client  had  become  bankrupt,  a  pur- 
chase by  his  solicitor  from  the  trustee  in  bankruptcy  has  been  held 
to  be  incapable  of  enforcement.^ 

Holt  was  therefore  properly  held  to  have  been  complainant's  at- 
torney at  the  time  he  acquired  from  her  the  bond  and  mortgage,  and 
to  sustain  his  purchase  he  must  show  the  requisites  which  equity  ex- 
acts in  such  transactions.  These  requisites,  as  we  have  seen,  are,  on 
his  part,  perfect  good  faith,  absence  of  the  pressure  of  the  influence 
acquired  by  the  confidential  relation,  and  the  imparting  of  full  infor- 
mation and  disinterested  advice  to  the  client  respecting  the  transac- 
tion— on  her  part,  complete  knowledge  of  the  circumstances  and 
entire  freedom  of  action. 

We  are  not  required  to  determine  that  the  attorney  actually  failed 
in  the  performance  of  these  required  duties.  The  invalidity  of  the 
transaction  will  result  from  a  judicial  determination  that  he  has  failed 
to  show  that  he  performed  those  duties. 

The  facts  disclosed  by  the  evidence,  which   are  pertinent  to  this 
'  Kerr  on  Fraud  153, 
^  Peard  v.  Morton,  L.  R.  25  Ch.  Div.  394. 
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inquiry,  are,  I  think,  all  included  in  the  following  statement  :  After 
Holt  ascertained  the  insolvency  of  the  obligors  in  complainant's  bond, 
he  gave  her  information  thereof.  She  says  that  he  also  informed  her 
that  her  mortgage  was  subject  to  two  prior  mortgages,  amounting 
together  to  about  $12,000.  In  fact,  it  was  a  first  mortgage  on  a 
small  triangular  piece  of  land  of  very  small  value,  except  when 
owned  in  connection  with  the  other  mortgaged  premises.  This  cir- 
cumstance, it  is  quite  probable,  had  escaped  Holt's  recollection,  as 
he  says  it  did.  The  remainder  of  the  mortgaged  premises  was  cov- 
ered by  two  prior  mortgages  of  about  $12,000.  Holt  says  that  at  one 
of  the  interviews  complainant  asked  him  to  purchase  her  bond  and 
mortgage.  She  says  that  he  told  her  that  her  mortgage  was  worth- 
less, and  offered  her  for  it  a  small  sum  in  addition  to  the  $550  al- 
ready advanced  her  thereon.  Whoever  most  correctly  remembers 
the  incidents  of  these  interviews  need  not  be  determined,  for  it  is 
admitted  that  on  December  8,  1877,  Holt  took  from  complainant  a 
paper  signed  by  her,  acknowledging  the  receipt  from  him  of  $100, 
and  declaring  that  sum,  with  $375  more  to  be  paid  her  on  demand, 
and  the  amount  due  him  for  money  advanced,  was  "  in  full  "  for  the 
bond  and  mortgage,  and  these  words  were  added:  "Said  mortgage 
having  been  formerly  assigned  to  said  Holt  by  me,  and  this  makes 
the  said  assignment  absolute." 

Whether  Holt  gave  to  his  client,  from  whom  he  thus  purchased 
this  bond  and  mortgage  for  about  $1,000,  any  information  as  to  the 
value  of  the  mortgaged  premises,  although  he  has  testified  as  an  ex- 
pert in  this  case  to  its  value,  or  any  disinterested  advice  as  to  the 
propriety  of  her  selling  at  the  price  he  offered,  has  not  been  made 
to  appear. 

This  transfer  of  the  bond  and  mortgage  was  plainly  absolute,  yet  it 
is  clear  that  complainant  did  not  so  understand  it.  On  January  14, 
1878,  she  wrote  to  Murphy,  then  a  broker  in  Trenton,  and  stated 
that  she  desired  to  sell  her  mortgage,  because  there  were  $12,000 
"ahead"  of  it,  and  she  feared  the  property  would  be  sold  and  she 
would  be  unable  to  protect  herself.  In  consequence  of  this  letter. 
Murphy  visited  the  complainant,  and  was  employed  to  sell  the  bond 
and  mortgage.  He  has  not  been  called  as  a  witness,  but  it  appears 
that  he  expressed  to  Holt  complainant's  dissatisfaction.  Holt  there- 
upon offered  to  return  the  bond  and  mortgage,  on  being  repaid  what 
he  had  paid  or  advanced.  When  this  was  not  accepted,  some  other 
arrangement  was  entered  into.  It  has  not  been  made  to  appear  that 
Holt  gave  his  client  any  additional  information  or  advice  before  this 
arrangement  was  concluded  Nor  have  all  the  terms  of  that  arrange- 
ment been  disclosed.     It  does  appear  that  it  was  agreed  that   Holt 
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was  to  become  the  owner  of  the  bond  and  mortgage,  but  tliat  it  was 
not  to  be  assigned  to  him.  It  was  in  pursuance  of  this  arrangement 
that  it  was  assigned  to  Murphy,  and  by  him  in  blank,  and  both  assign- 
ments put  in  Holt's  possession.  But  what  consideration  Holt  gave 
for  this  has  not  been  disclosed.  He  says  it  was  over  $1,500  and  less 
than  $2,000.  He  produces  the  checks  given  Murphy  for  it,  but  they 
do  not  aggregate  the  smallest  sum  named  by  him.  Complainant 
states  that  she  only  got  $1,225.  In  the  assignment  to  Murphy,  dated 
February  2,  1878,  and  which  was  acknowledged  by  her  in  Philadel- 
phia on  the  same  day,  no  consideration  was  inserted.  But  another 
assignment  has  been  put  in  evidence,  executed  by  complainant  to 
Murphy,  dated  February  i,  1878,  and  acknowledged  in  Trenton  Feb- 
ruary 2,  1878,  in  which  the  consideration  is  stated  to  be  $1,825.  Why 
these  two  assignments  were  made,  or  how  they  came  to  be  acknowl- 
edged, one  in  Philadelphia  and  one  in  Trenton,  on  the  same  day,  has 
not  been  explained.  Another  paper  has  been  put  in  evidence,  exe- 
cuted by  complainant,  under  date  of  March  2,  1878,  in  which  she 
acknowledges  the  receipt  of  $1,825.  But  complainant  denies  the 
receipt  of  so  much,  and  I  think  it  may  well  be  questioned  whether, 
in  face  of  that  denial,  she  ought  to  have  been  charged  with  having 
received  that  sum.  In  Gresley  v.  Mousely,'  a  purchase  by  a  solicitor 
from  a  client  having  been  set  aside,  and  an  inquiry  directed  as  to 
whether  the  purchase-money  had  been  paid,  no  evidence  of  payment 
was  adduced  except  the  acknowledgment  in  the  body  of  the  deed 
and  the  indorsed  receipt  usual  in  English  conveyances,  and  it  was 
held  that  there  was  not  sufificient  evidence  against  parties  claiming 
under  the  client  (who  was  dead),  and  the  purchase-money  was  treated 
as  not  having  been  paid  at  all. 

Reviewing  the  transaction  as  disclosed  by  the  evidence,  I  have  been 
unable  to  discover  any  indication  that  Holt,  in  making  this  purchase 
from  complainant,  recognized  the  confidential  relation  between  them 
and  the  duties  arising  therefrom.  If  the  fact  was  so,  it  has  not  been 
made  to  appear.  The  bargain  seems  to  have  differed  in  no  material 
respect  from  a  bargain  between  strangers. 

This  result  imparts  a  peculiar  significance  to  the  fact  that  Holt, 
within  a  very  short  time  after  he  acquired  the  title  to  the  bond  and 
mortgage,  for  an  undisclosed  sum — not  greater  than  $1,825 — ^o^^ 
them  for  $4,200  cash.  It  is  true  that  the  security  was  not  such  that 
its  value  could  be  probably  determined  with  accuracy.  It  was  a 
third  mortgage,  and  the  incumbrances  together  equalled  or  exceeded 
the  value  of  the  mortgaged  premises.  The  weight  of  the  evidence  is 
that  the  mortgaged  premises  were  worth  the  incumbrances.  But 
'3  DeG.,  F.  &  J.  433- 
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after  giving  effect  to  these  facts,  as  tending  to  make  it  difficult  to  de- 
termine the  value  of  the  mortgage,  yet  the  discrepancy  between  the 
price  given  and  the  price  obtained  is  too  great  to  escape  notice.  No 
satisfactory  explanation  has  been  given  why  this  security  in  Holt's 
hands  appreciated  in  value  over  one  hundred  per  cent,  in  one  month. 

There  is  no   ground  for  the  contention  that  complainant,  in  this  |  ^^/'^'V^ 


transaction,  resorted  to  or  relied  on  independent  advice.  When  that 
circumstance  appears,  transactions  of  this  sort  may  often  be  sustained, 
because  it  shows  that  in  hac  re  the  relation  of  confidence  has  been 
superseded  and  the  client  deals  at  arm's  length  with  his  attorney.* 
But  the  fact  must  be  shown,  and  in  this  case  the  proof  is  wanting. 


Nor  is  there  anything  effectual  in  the  contention  that  complainant  ^^  "*"  4%^ 
ratified  the  transaction.     A  paper  signed  by  her  and  dated  March   2, 
1878,  expressing  her  satisfaction  with  it,  has  been  put  in  evidence.  Tj'''^*-**^^ 
There  is  some  question  whether  this  paper  was  not   executed  simul-«**^  ^'''-h? 
taneously  with  the  assignment.     But  if  executed   at   its  date,  it  will  OA^'i^J^i*^  ft') 
not  be  effective  as  a  ratification  of  the  previous  transaction,  without  ^*[ 
proof  that  complainant,  at  the  time  of  its  execution,  had  obtained  a 
complete  knowledge  of  all  the  material  facts  and  circumstances  affect- 
ing the  transaction,  and  rendering  it  avoidable.^     There  is  no  such 
proof.     And  the  paper  itself  seems  not  unsusceptible  of  the  interpre- 
tation given  it  by  the  learned  Vice-Chancellor. 

The  result  is  that  Holt  was  rightly  held  liable  to  account  to  com- 
plainant for  the  bond  and  mortgage.  If  yet  in  his  possession  he 
would  doubtless  have  been  compelled  to  re-assign  them  to  her.  But 
he  had  converted  them  by  his  sale.  Under  those  circumstances  I 
think  he  should  have  been  compelled  to  account  for  their  value. 
The  decree  only  held  him  liable  to  account  for  what  he  had  acquired 
by  his  sale.  In  this  respect,  it  gave  the  relief  specifically  asked  in 
complainant's  bill.  Whether  she  would  have  been  entitled  to  broader 
relief  under  the  general  prayer  cannot  be  considered.  No  such  re- 
lief seems  to  have  been  contended  for.  Complainant  has  not  ap- 
pealed from  this  part  of  the  decree.  We  are  therefore  unable  to 
correct  any  error — if  any  there  was — in  charging  complainant  in  the 
account  with  more  than  she  was  shown  to  have  received — or  in  fail- 
ing to  subject  Holt  to  the  full  extent  of  his  liability. 

The  decree  in  this  respect  should  therefore  be  affirmed, 

The  decree  against  Jennie  E.  Dunn  was  put  on  the  ground  that 
she  was  not  an  innocent  purchaser  of  the  bond  and  mortgage,  but 
took  them  with  notice  of  the  steps  by  which  Holt  had  procured  them. 

I  am  unable  to  follow  the  Vice-Chancellor  to  that  conclusion. 
'  Korn  7'.  Becker.  13  Stew.  Eq.  408. 
*  2  Pom.  Eq.  Jur.  §  964. 
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No  contention  has  been  made  that  Jennie  E.  Dunn  entered  into  a 
conspiracy,  designed  to  procure  the  bond  and  mortgage  from  com- 
plainant. I  find  no  evidence  that  she  had  any  actual  knowledge 
that  complainant  had  been  induced  to  assign  the  mortgage  until 
after  complainant's  assignment  and  Murphy's  assignment  in  blank 
had  been  put  into  Holt's  hands.  Then  her  husband  heard  that  Holt 
had  the  security  for  sale,  and  advised  his  wife  to  buy  it.  Negotia- 
tions were  opened  with  Holt,  which  resulted  in  her  purchase.  She 
took  title  by  assignment  from  Murphy,  who  held  complainant's  as- 
signment. 

To  render  Jennie  E.  Dunn  liable  for  the  acts  or  omissions  of 
Holt,  it  is  obvious  that  it  should  appear  that  she  had  notice  of 
Holt's  interest  in  the  bond  and  mortgage,  or  that  the  circumstances 
were  such  as  to  put  her  on  an  inquiry,  which  would  have  disclosed 
his  interest.  I  find  nothing  to  indicate  that  she  had  actual  notice 
that  Holt  was  the  owner  of  the  bond  and  mortgage.  The  chain  of 
title  shown  by  the  papers  did  not  indicate  his  interest.  On  the  con- 
trary, they  disclosed  the  title  in  Murphy.  While  it  is  true  that  she, 
through  her  husband,  may  be  charged  with  notice  that  Holt  had 
acted  as  complainant's  attorney,  yet  the  fact  that  Holt,  an  at- 
torney-at-law,  held  complainant's  assignment  to  Murphy,  and  Mur- 
phy's assignment  in  blank,  with  power  to  sell,  clearly  indicated  that 
Holt  was  then  acting,  not  for  complainant,  but  for  Murphy,  and  I 
perceive  nothing  in  these  circumstances  calculated  to  awaken  any 
suspicion,  or  evoke  any  inquiry. 

Nor  do  I  think  there  was  anything  to  awaken  inquiry  in  the  fact 
that  she  was  able  to  purchase  the  security  for  about  half  its  face  - 
value.  It  is  evident  that  its  market  value  must  have  been  less  than 
par,  and  I  find  nothing  in  the  evidence  to  indicate  that  the  price 
paid,  $4,200,  was  so  greatly,  if  at  all,  below  its  real  value  as  to  show 
unfair  dealing. 

The  title  acquired  by  Jennie  E.  Dunn,  through  Murphy's  assign- 
ment, is  therefore,  in  my  judgment,  unassailable  by  complainant. 
She  clothed  Murphy  with  complete  title  to  the  security  in  question, 
and  thereby  enabled  him  to  dispose  of  it  to  Jennie  E.  Dunn,  who 
purchased  it  for  value,  and  without  notice  of  the  facts  which  affected 
the  assignment.  The  assignment  was  affected,  not  by  the  acts  or 
omissions  of  Murphy,  but  of  a  third  person,  whose  interest  was  un- 
disclosed. Under  these  circumstances,  complainant  is  estopped  from 
contesting  the  validity  of  Murphy's  assignment  to  pass  a  complete 
title  to  Jennie  E.  Dunn. 

The  result  is  that  the  decree  as  to  Jennie  E.  Dunn  should  be  re- 
versed, and  the  bill  be  dismissed  as  to  her. 
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This  result  disposes  also  of  the  appeal  of  Keziah  Dunn. 

On  the  appeal  of  Holt,  I  shall  vote  to  affirm  the  decree  below,  with 
costs. 

On  the  appeal  of  Jennie  E.  Dunn,  I  shall  vote  to  reverse  the  de- 
cree below,  and  for  a  decree  dismissing  the  bill  as  to  her,  with  costs. 

I  shall  vote  to  dismiss  the  appeal  of  Keziah  Dunn  as  disposed  of 
by  the  above  votes,  with  costs. 

For  affirmance— The  Chief-Justice,  Depue,  Dixon,  Knapp,  Magie, 
Scudder,  Van  Syckel,  Brown,  Clement,  McGregor,  VVhitaker — ii. 

For  reversal — Parker,  Reed — 2.' 


i^h  i-^rr.*!" 


LILES  V.  TERRY  and  WIFE.  cL  h^  Ww  ^>»-"B»-«**-^ 


In  the  Court  of  Appeal,  November  7,  1895.^^    **#iJ  ^    ,      ^ 


\^Reported in  Lazv  Reports,  2  Queens  Bench  (1895)  679.]  '  1  V     i   '/^ 

Appeal  from  the  judgment  of  Charles,  J.,  without  a  jury.  ^  ^  jj^_  ^_ 

rheactionwas  brought  to  set  aside  a  deed  dated  October  18,  1892, 


and  made  between  the  plaintiff  Jane  Liles  of  the  one  part,  and  John   WiJ^   ' ^v 
Frederick  Terry  (the  male  defendant)  of  the  other  part,  whereby  the  L  Ke\y ,  # jhn -j 
plaintiff",  in  consideration  of  the  natural  love  and  affection  she  had  to-   \^j^   Ljt%^ 
ward   Mary  Rose  Terry  (the  female  defendant),  assigned   to  the   said  A  ""    j^— -- 
J.  F.  Terry  two  leasehold  houses  in  the  parish  of  St.  Mary,  Newington,  g^^^^■^*^*A«^  *■ 
subject  to  the  payment  of  the  rent  and  performance  of  the  covenants  /-jk  O^^t.^ 
under  the  lease,  in  trust  to  pay  the  rents  and  profits   to  the  plaintiff  / 

during  her  life,  and  after  her  death  to  her  sister,  Francis  Hogg,  widow ^'•"Vv    vUtJf 
(who  had  died  before  the  action  was  brought),  during  her  life,  and  aftei^.^yj^  I^Stfi^^'^^^ 
her  death  upon  trust  for  the  said  Mary  Rose  Terry,  for  her  separate  use  V,       \  '    7", 
and  benefit  absolutely.  ^-^nV 

The  facts  were  as  follows  :  UiMB4b^V^*T 

The  male  defendant  was  a  solicitor.     The  female  defendant  was  his    f^-Tyyij,,,    C* 
wife  and  the  niece  of  the  plaintiff.     It  appeared  that  the  plaintiff,  who        ^«^t   L 
was  a  spinster  of  about  seventy-seven  years  of  age,  had  been  engaged         ^^^  t^ 


in  litigation  with  respect  to  property  of  which  the  houses  assigned  by  ^'*^/r^  Lf^ 
the  deed  in  question  formed  part,  and  had  said  that  she  would  leave  the  fl.*^  4,J^,  I 
houses  by  will  to  Mrs.  Hogg,  the  female  defendant's  mother,  for  life,  and  /  .  j^  r»  fl 
after  her  death  to  the  female  defendant,  if  the  male  defendant  would  act        7         V*h 

as  her  solicitor  in  the  matter  without  making  any  charge,  and  he  had  ac-  C^^-^i/  U*^ 

cordingly  so  acted.     Subsequently  the  plaintiff  saw  the  male  defendant,  >  ^ 

and  told  him  that  she  desired  to  make  her  will.     On  October  18,  1892,  L^'"^  ^    ^C 

'  The  dissenting  opinion  of  Parker,  J.,  has  been  omitted. — Ed.        ip^     . //         fh 
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she  went  to  a  boarding-house  in  London,  at  which  the  male  defendant 
was  then  staying,  for  the  purpose  of  executing  her  will.  The  defendant 
then  produced  a  will  which  he  had  caused  to  be  prepared,  and  she  c^s- 
cuted  it.  By  this  will,  which  did  not  mention  the  houses  in  question, 
the  plaintiff;  after  bequeathing  certain  legacies,  devised  and  bequeathed 
the  residue  of  her  real  and  personal  property  to  her  four  nieces.  The 
male  defendant  then  produced  the  deed  in  question  and  asked  her  {o 
sign  it,  which  she  did.  She  stated  in  her  evidence  that  she  asked  what 
it  was,  and  he  told  her  that  it  was  a  separate  deed  for  the  two  houses; 
and  that  she  then  said  that  she  did  not  understand  why  it  was  not  all  in 
one  paper.  She  further  stated  that  she  was  not  asked  whether  she 
would  have  Independent  professional  advice  in  the  matter,  and  that  the 
deed  was  not  read  over  or  its  contents  explained  to  lier,  and  that  she 
was  not  told  that  the  deed  was  irrevocable,  and  did  not  understand  it 
to  be  so.  On  the  other  hand,  a  witness  named  Pearson,  an  architect, 
unconnected  with  the  parties,  who  was  staying  at  the  boarding-house 
and  was  present  when  the  deed  was  executed,  was  called  for  the  defend- 
ants, and  stated  that  the  male  defendant  told  the  plaintiff  that  one  of 
the  documents  which  he  had  brought  was  a  will,  and  the  other  a  deed, 
and  explained  the  effect  of  them  to  her,  and  that  she  then  signed  them, 
and  said  she  was  glad  the  matter  was  settled.  The  male  defendant  was 
not  able  to  give  evidence  at  the  trial  on  account  of  his  mental  condi- 
tion. It  was  contended  for  the  plaintiff  at  the  trial  that  the  deed  was 
invalid,  being  a  voluntary  conveyance  in  favor  of  the  wife  of  the  as- 
signor's solicitor ;  and  further,  that,  even  if  it  were  not  a  voluntary- 
conveyance,  such  a  conveyance  was  invalid,  the  assignor  not  having 
had  independent  professional  advice  in  making  it. 

The  learned  judge  came  to  the  conclusion  upon  the  evidence  that 
there  was  nothing  to  show  any  undue  influence  or  unprofessional  con- 
duct on  the  part  of  the  male  defendant  ;  that  the  plaintiff  had  had  the 
matter  thoroughly  explained  to  her,  and  that  her  intention  was  to  havg 
it  carried  out  by  the  deed  she  executed.  He  held,  on  the  authority  of 
Price  e.  Jenkins,  that  the  assignment  was  not  voluntary,  because  it  im- 
posed on  the  assignee  a  liability  in  respect  of  the  rent  of  the  premises 
and  the  covenants  in  the  lease  ;  and  that,  there  having  been  nothing  in 
the  nature  of  undue  influence  or  deception,  but  the  whole  matter 
having  been  fully  and  fairly  explained  to  the  plaintiff,  who  in  the 
learned  judge's  opinion  thoroughly  understood  what  she  was  doing,  and 
did  it  with  the  intention  of  benefiting  her  niece,  the  deed  was  not  in- 
valid.    He  therefore  gave  judgment  for  the  defendants. 

C.  L.  Attenborough  for  the  plain tiflT. 

Stephen  Lynch  for  the  defendants. 

ToRD  EsHER,  M.R.     In  this  case  the  question  appears  to  me  to  be 
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whether,  by  virtue  of  a  definite  rule  of  equity,  the  court  is  bound  to  set 
aside  this  conveyance  which  has  been  executed  by  the  plaintiff.  I  take 
the  facts  in  truth  to  have  been,  and  the  learned  judge  appears  to  me  to 
have  found,  that  the  plaintiff,  when  she  signed  this  deed,  intended  to  do 
so  with  the  cftect  of  making  an  assignment  of  this  property  in  favor  of 
her  niece,  the  wife  of  the  solicitor,  and  that  she  knew  that  she  could  not 
afterward  alter  it  and  intended  to  bind  herself  irrevocably  by  it.  I 
thmk  the  learned  judge  has  found,  and  I  believe  it  to  be  the  truth,  that 
the  difference  between  a  deed  which  would  have  that  effect  and  a  will 
which jvpujd  be  revocable  was  fairly  and  fully  explained  by  the  solicitor 
to  her  before  she  executed  the  deed,  so  that  she  did  precisely  what  she 
intended  to  do,  and  that  no  undue  inliuence  whatever  was  exercised  over 
her.  Although  that  was  the  case,  and  although  she  executed  the  deed, 
as" I  believe,  not  with  the  intention  of  benefiting  the  solicitor,  whom  in 
point  of  law  it  did  not  benefit,  but  with  the  exclusive  intention  of  bene- 
fiting her  niece,  yet,  as  I  understand  the  doctrine  laid  down  by  the 
courts  of  equity  on  the  subject,  there  is  a  positive  rule  of  equity  to  the 
effect  that,  because  the  solicitor  who  acted  in  relation  to  the  execution 
of  the  deed  was  the  husband  of  the  plaintiff's  niece,  and  the  plaintiff 
had  not  the  advice  of  an  independent  solicitor,  therefore  the  gift  which 
"iTie  plaintiff  intended  to  make  for  the  benefit  of  her  niece  was  invalid  ; 
or  in  other  words,  according  to  the  authorities  by  which  the  rule  of 
equity  on  the  subject  is  determined,  there  is  in  such  a  case  a  legal  pre- 
sumption of  undue  influence  by  the  solicitor  which  cannot  be  met  or 
rebutted  by  any  evidence.  It  appears  to  me  that  that  is  the  rule  on  the 
subject  which  has  been  laid  down  in  the  cases  to  which  we  have  been 
referred,  such  as  Rhodes  v.  Bate.'  I  must  submit  to  that  rule.  I  own 
that  I  think  it  unfortunate  that  such  a  rule  should  have  been  laid  down, 
because  in  particular  instances  it  may  work  great  injustice  ;  and  I  do 
not  think  that  a  hard  and  fast  rule  which  may  work  such  injustice  ought 
to  be  the  rule  of  law  in  the  matter.  But  I  feel  bound  by  the  authorities 
to  hold  that  there  is  such  a  rule  in  equity.  On  that  ground  only,  and 
believing  the  facts  as  found  by  the  learned  judge  to  be  the  truth  of  the 
matter,  I  think  the  female  defendant  must  lose  the  benefit  which  the 
plaintiff,  her  aunt,  intended  to  confer  upon  her,  and  this  appeal  must 
be  allowed. 

Lopes,  L.J.  I  have  come  to  the  same  conclusion.  I  am  sorry  to 
differ  from  any  view  expressed  by  the  Master  of  the  Rolls,  but  I  must 
differ  from  his  comment  on  the  rule  of  equity  on  this  subject.  I  cannot 
consider  it  an  unfortunate  rule.  It  appears  to  me  to  be  a  hard  and 
fast  rule  which  is  founded  on  public  policy.  In  exceptional  cases  it 
may" possibly  work  hardship  ;  but  in  the  generality  of  cases  it  is  in  my 

1  L.  R.  I  Ch.  252. 
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opinion  highly  beneficial,  and  I  should  regret  to  sec  il  altered.  I  think 
the  cases  establish  the  rule  that  such  a  gift  as  this  made  by  a  clientjo 
his  solicitor,  whilst  the  relation  of  solicitor  and  client,  or  any  inlluence 
arising  from  it  exists,  is  invalid.  The  relation  of  solicitor  and  client 
must  be  entirely  at  an  end  before  such  a  gift  can  be  validly  made.  I 
do  not  think  that  evidence  of  any  ex|)lanation  by  the  solicitor  of  the 
document  or  any  assistance  given  by  him  to  enable  the  client  to  under- 
stand the  effect  of  it  is  of  any  avail  to  prevent  the  application  of  this 
general  rule.  What  the  solicitor  ought  in  such  a  case  to  do  is  to  sug- 
gest to  the  client  that  in  order  to  make  the  gift  effectual  the  client 
should  procure  independent  professional  advice.  I  will  not  refer  to  the 
authorities  that  have  been  cited  at  length.  The  judgment  of  Turner, 
L.J.,  in  Rhodes  v.  Bate,'  seems  to  me  to  show  that  the  rule  on  the  sub- 
ject is  inflexible.  He  says  :  "  I  take  it  to  be  a  well-established  princi- 
ple of  this  court,  that  persons  standing  in  a  confidential  relation  toward 
'others  cannot  entitle  themselves  to  hold  benefits  which  those  others 
may  have  conferred  upon  them,  unless  they  can  show  to  the  satisfaction 
of  the  court  that  the  persons  by  whom  the  benefits  have  been  conferred 
had  competent  and  independent  advice  in  conferring  theni,"  In  the 
view  I  take  it  is  unnecessary  to  discuss  the  effect  of  the  evidence  in 
this  case.  I  am  not  prepared,  however,  to  say  that  I  should  come  to 
the  same  conclusion  as  the  Master  of  the  Rolls  as  to  the  effect  of  it ; 
but  that  is  immaterial,  because  we  are  acting  on  the  rule  which  I  have 
mentioned.  It  appears  to  me  clear  from  the  cases  that  no  distinction 
can  be  recognized  between  a  gift  made  to  a  solicitor  himself  and  one 
made  to  his  wife.  It  is  obvious  that  a  solicitor  might  benefit  largely  by 
a  gift  to  his  wife,  and  there  would  be  a  similar  temptation  to  exercise 
undue  influence  in  respect  of  such  a  gift.  The  wife  might  make  over 
the  property  to  him  the  day  after  it  had  been  given  to  her.  For  these 
reasons  I  think  this  appeal  must  be  allowed. 

Kay,  L.J.  I  must  say  with  deference  that  I  cannot  agree  with  the 
view  expressed  by  the  Master  of  the  Rolls  with  regard  to  the  rule  of 
equity  on  this  matter.  It  appears  to  me  to  be  a  rule  of  public  policy 
of  great  importance  that,  while  a  person  is  under  the  influence  or  pre- 
sumed influence  of  another  person  in  consequence  of  a  confidential 
relation  between  them,  that  other  person  cannot  accept  from  him  a  gift 
of  any  kind,  unless  it  is  shown  to  have  been  made  with  competent  in- 
dependent advice,  which  I  take  to  mean  independent  advice  of  a  pro- 
fessional nature.  The  rule  on  the  subject  is  laid  down  by  Lord  Erskine 
in  Wright  v.  Proud,'  thus  :  "  So,  independently  of  all  fraud,  an  attorney 
shall  not  take  a  gift  from  his  client,  while  the  relation  subsists  ;    though 


'  L.  R.  I  Ch.  252,  at  p.  257. 
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the  transaction  may  be  not  only  free  from  fraud,  but  the  most  moral  in 
its  nature."     Lord   Eldon,  dealing  with  the  same   subject  in  Hatch  z'.     ^        J    ^>y 
Hatch,"  says  :    "This  case  proves  the  wisdom  of  the  court  in  saying  it  .    /)       » 

is  almost  impossible  in  the  course  of  the  connection  of  guardian  and  #fciCW  tc/^v^ 
ward,  attorney  and  client,  trustee  and  cestui  que  trust  that  a  transaction  'fy.x>-^f*>^  ^ 
shall  stand  purporting   to  be  bounty  for   the  execution  of  antecedent  f   ^^jj 


C 


V^' 


duty."     It  may  be   observed  that   there  is  a  slight  difference  between 

these  two  statements  of  the  rule.     In  the  earlier  case  it  is  said  that  an   <iM>^  •v*^ 

attorney  shall  not  take  a  gift  from  his  client ;  whereas  Lord   Eldon  says 

it  is  almost  impossible  that  the  transaction   shall   stand.     But  what  was 

said  by   Turner,  L.J.,  in  Rhodes  v.  Bate  ^  seems  to  explain   this  slight  ^ 

difference  between  the  two  statements.  He  there  says  that  in  the  case  ^\j\4-  'K*-^ 
of  merely  trifling  gifts  the  court  would  not  interfere  to  set  them  aside  /\  j  t^M-^ 
upon  the  mere  fact  of  a  confidential  relation  and  the  absence  of  proof  f  ^  <  V 
of  competent  and  independent  advice.  But  with  regard  to  all  other  "^^/J^/ 
gifts  he  lays  it  down  as  a  strict  rule  that  "  persons  standing  in  a  confi-  y^j-Xj'^'''*'^ 
dential  relation  toward  others  cannot  entitle  themselves  to  hold  benefits  f-^Cs^  A-** 
which  those  others  may  have  conferred   upon   them,  unless  they  can  "^ 

show  to  the  satisfaction  of  the  court  that  the  persons  by  whom  the  ben- 
efits have  been  conferred  had  competent  and  independent  advice  in 
conferring  them."  I  cannot  conceive  a  wiser  rule  than  this,  or  one 
more  calculated  in  most  cases  to  ensure  the  observance  of  justice  and 
equity  between  parties  in  such  a  confidential  relation.  It  applies  to 
the  case  of  trustee  and  cestui  que  trust,  to  that  of  guardian  and  ward, 
and  pre-eminently  to  that  of  a  solicitor  and  his  client,  who  is  necessa- 
rily so  much  under  the  under  the  influence  of  his  solicitor.  A  solicitor 
to  whom  such  a  gift  is  offered  ought  to  know  the  rule  on  the  subject ; 
and,  being  of  necessity  in  a  position  which  renders  him  liable  to  so 
much  susi^cion,  he  ought  to  inform  his  client  that  he  should  not  make 
such  a  gift  without  independent  advice,  and  that  the  client  should  not 
carry  out  the  matter  through  him  as  solicitor,  but  should  go  to  another 
solicitor.  If  he  chooses  to  act  himself  in  the  matter,  I  think  there  is 
an  imperative  rule  that  such  a  gift  is  invalid.  In  this  case  the  gift  was 
to  the  solicitor's  wife,  and  not  to  the  solicitor  himself;  but  the  decision 
of  the  Court  of  Exchequer  in  the  case  of  Goddard  v.  Carlisle,'  which 
has  never  been  disputed,  lays  it  down  that  there  is  no  difference  for  this 
purpose  between  a  gift  to  a  man's  wife  and  one  immediately  to  himself, 
if  the  gift  to  the  wife  be  effected  by  undue  influence  on  the  part  of  the 
husband.  The  principle  is  that,  while  the  confidential  relation  exists, 
it  is  impossible  to  rebut  the  presumption  of  undue  influence  unless  the 
donor   had   competent   and    independent    advice.     This  presumption 

'9  Ves.  292.  *  L.  R.  1  Ch.  252.  '9  Price  169. 
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exists  as  much  when  the  gift  is  made  to  the  wife  as  when  it  is  made  to 
the  soHcitor  himself. 

I  confess  I  do  not  take  the  same  view  of  the  evidence  in  this  case  as 
the  Master  of  the  Rolls.  It  appears  that  the  plaintiff  had  given  a  pre- 
vious intimation  that,  in  consequence  of  work  having  been  done  for  her 
gratuitously  by  the  solicitor,  she  intended  to  leave  these  houses  to  his 
wife — that  is  to  say,  to  leave  them  by  a  will,  which  is  a  revocable  in- 
strument. All  that  such  a  statement  would  amount  to  is  that  her  then 
present  intention  was  to  make  that  revocable  instrument  in  favor  of  the 
solicitor's  wife.  Having  instructed  him  to  make  a  will,  she  has  an  in- 
terview with  him  for  the  purpose  of  signing  the  will ;  and  he  then  brings 
forward  a  deed,  which  she  had  given  him  no  instructions  to  draw,  dis- 
posing of  those  houses  in  favor  of  his  wife.  The  plaintiff  says  that  she 
asked  why  one  document  would  not  do,  and  that  she  never  understood 
that  the  deed  was  not  a  revocable  instrument.  The  solicitor  himself 
was  at  the  time  of  the  trial  in  a  state  of  mind  that  precluded  him  from 
being  called  as  a  witness  ;  but  there  was  the  evidence  of  another  jierson 
who  was  present  when  the  deed  was  executed.  He  was  not  a  friend  of 
the  plaintiff,  but  merely  happened  to  be  present.  He  was  called  for 
the  defendants.  He  did  not  say  that  the  plaintiff  was  told  that  the  deed 
would  be  irrevocable ;  all  he  said  was  that  the  deed  was  explained  to 
her.  If  I  had  been  the  judge,  I  should  have  come  to  the  conclusion 
that  she  never  did  know  the  difference  in  this  respect  between  a  deed 
and  a  will.  I  do  not  think  it  is  to  be  presumed  that  this  old  lady  had 
that  knowledge,  unless  the  matter  was  explained  to  her.  All  this  took 
place  when  she  went  to  sign  a  will ;  and  I  do  not  think  it  was  clearly 
shown  that  she  understood  the  effect  of  what  she  was  doing.  I  do  not, 
however,  base  my  judgment  on  any  such  consideration.  Assuming  that 
she  did  know  what  she  was  doing,  I  think  the  rule  of  equity  is  that 
under  the  circumstances  she  must  be  presumed  to  have  been  acting 
under  undue  influence.  I  do  not  think  that  the  learned  judge  below  in 
determining  this  case  paid  sufficient  regard  to  the  rule  of  equity  which 
I  have  mentioned,  and  which  I  must  say  commands  my  strongest  re- 
spect and  approval.  For  these  reasons  I  think  this  appeal  should  be 
allowed. 

Appeal  allowed. 
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MORLEY  V.  LOUGHNAN. 

In  the  Supreme  Court  of  Judicature,  Chancery  Division, 
January  27,   1893. 

[Reported  in  Lazu  Reports,  i  Chancery  (1893)  736.] 

This  action  was  brought  by  S.  Hope  Morley  and  Arnold  Morley,  as 
executors  of  the  will  of  their  brother,  Henry  H.  Morley,  to  recover  sums 
exceeding  in  the  aggregate  ^140,000,  given  by  the  testator  in  his  life- 
time to  the  defendant,  William  Haviland  Loughnan,  on  the  ground  that 
the  money  had  been  obtained  by  undue  influence. 

Loughnan,  who  was  a  married  man  with  a  young  family,  had  no 
means  of  his  own.  He  was  at  one  time  a  curate  of  the  Church  of  Eng- 
land, but  in  1881  he  gave  up  his  curacy  and  joined  the  Plymouth 
Brotherhood.  This  religious  sect  was  divided  into  two  orders — open 
brethren  and  close  or  exclusive  brethren.  Loughnan  belonged  to  the 
close  order. 

It  was  the  custom  of  close  or  exclusive  brethren  to  isolate  themselves 
from  general  society,  and  even  to  some  extent  from  the  members  of  the 
other  division  of  the  sect.  They  professed  to  give  up  the  world  and  to 
devote  their  lives  to  the  swvice  of  the  Lord. 

Henry  Morley  was  the  son  of  the  late  Samuel  Morley,  a  member  of 
the  firm  of  Messrs.  J.  &  R.  Morley,  warehousemen,  and  he  became  en- 
titled through  his  father  to  a  fortune  amounting  to  ^170,000. 

He  was  born  prematurely  in  1851  ;  he  was  subject  to  epileptic  fits; 
he  was  never  at  any  time  of  his  life  physically  or  mentally  strong  ;  he 
was  not,  however,  incapable  of  managing  his  own  affairs.  At  the  age  of 
twelve  he  attended  some  revivalist  services  held  in  London  by  a  Mr.  Den- 
ham,  who  was  a  Plymouth  brother,  and  was  much  impressed  by  them, 
and  eventually  he  became  a  member  of  the  open  order  of  that  sect. 

In  consequence  of  the  feeble  state  of  his  health  his  father  sent  him 
into  the  country  to  learn  farming  instead  of  training  him  for  one  of  the 
learned  professions,  and  in  1870  he  bought  an  estate  near  Tonbridge, 
called  Hall  Place,  and  intrusted  to  his  son  the  management  of  the 
farms  in  connection  with  the  estate.  In  the  winter  of  i88o-i88r  Henry 
Morley  went  abroad  for  his  health,  and  was  accompanied  by  a  Mr.  Bat- 
tersby,  whom  his  father  had  engaged  as  traveling  companion. 

In  November,  1881,  Loughnan  was  introduced  to  Mr.  Samuel  Mor- 
ley by  his  son-in-law,  Mr.  Washington,  and  was  engaged  by  him  to  act 
as  traveling  companion  to  his  son  Henry  for  three  months,  at  a  salary 
of  ;Cioo  and  traveling  expenses ;  and  in  January,  1882,  he  was  retained 
53 
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to  act    as  traveling  companion  when  required  at  a  salary  of  ;^4oo  a 
year. 

On  the  8th  of  May,  1882,  Mr.  Samuel  Morley  wrote  to  Loughnan : 
**  We  have  had  a  pleasant,  happy  visit  from  your  patient,  and  feel  that 
we  owe  much  to  your  kind,  loving  care  of  him.  I  am  so  thankful  to 
think  you  are  studying  his  case,  and  shall  be  glad  to  be  helped  by  you 
in  deciding  his  future." 

In  September,  1883,  Henry  Morley  invited  himself  to  stay  with 
Loughnan,  who  was  then  living  at  Shoreham,  and  from  that  time  until 
his  death  in  1891,  except  for  occasional  intervals,  generally  of  short 
duration,  when  he  was  alone,  and  occasional  visits  to  his  relations,  he 
continued  to  reside  with  the  Loughnan  family  at  various  places,  first  at 
Shoreham,  then  at  West  Ham,  near  Basingstoke,  and  finally  at  Bowden 
Derra,  in  Cornwall. 

On  the  nth  of  October,  1883,  he  wrote  a  letter  to  a  Mr.  Hurditch, 
with  whom  he  was  intimately  acquainted,  in  which  he  announced  his  in- 
tention of  finally  leaving  his  home.  The  letter  began  by  lamenting  that 
for  many  years  he  had  lived  out  of  communion  with  the  Lord,  and  re- 
lating bow  the  Lord  had  shown  him  something  of  his  miserable  condi- 
tion until,  as  he  said,  he  got  so  low  and  dejected  that  he  almost  doubted 
his  salvation.  The  letter  then  continued  :  "  It  was  on  Monday,  the  ist 
inst.,  that  He  gave  me  complete  deliverance  by  first  enabling  me  to  look 
away  to  Him.  I  felt  so  happy  ;  and  then  I  prayed  that  at  whatever  cost 
He  would  restore  my  soul  and  give  me  to  enjoy  full  communion  with 
Himself.  The  answer  came  as  plainly  as  though  a  man  was  speaking 
to  me — yes,  far  plainer — I  must  give  up  all,  and  that  He  would  do  it  all 
for  me.  He  has  done  this,  and  now  Hall  Place,  with  its  costly  expendi- 
ture, is  no  longer  my  home,  for  I  seek  but  cannot  find  Jesus  there." 

After  an  inefifectual  attempt  on  the  part  of  Mr.  Hurditch  to  induce 
his  friend  to  alter  his  determination,  he  communicated  what  had  taken 
place  to  Mr.  Samuel  Morley,  who  had  an  interview  with  Henry,  which 
was  equally  ineffectual.  After  this  interview,  Mr.  Samuel  Morley,  on 
the  1st  of  November,  1883,  wrote  to  Loughnan,  expressing  his  sorrow  at 
the  change  in  his  son's  views,  and  suggesting  that  the  change  had  been 
brought  about  by  the  influence  of  others,  and  he  continued  :  "  Henry 
told  us  that  one  of  the  first  steps  in  the  process  by  which  he  has  arrived 
at  the  conviction  that  it  is  his  duty  to  leave  home  and  take  up  his  abode 
under  your  roof  was  a  remark  you  made  during  one  of  your  early  visits 
to  Hall  Place,  "  Can  there  be  Christ  with  all  this  ?" 

The  writer  complained  that  the  use  of  such  words  by  Loughnan  at 
that  time  was  a  departure  from  a  solemn  pledge  which  he  had  given  to 
Mr.  Washington  prior  to  his  engagement  as  companion,  that  he  would 
not  on   any  occasion   make  any  reference  with  Henry  to  the  peculiar 
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views  held  by  Christians  known  as  exclusives,  and  he  enclosed  the  sum  of 
^40,  the  sum  then  due  to  Loughnan  for  his  services,  and  requested  that 
all  further  intercourse  might  cease. 

Loughnan  replied  on  the  3d  of  November  to  the  effect  that  his  only- 
promise  was  to  "  avoid  argument  about  any  differences  of  opinion  which 
might  exist  between  (so-called)  close  and  open  brethren."  "  But,"  he 
continued,  "I  remember  very  well  adding  that  if  your  son  was  led  into 
what  I  believed  to  be  true  I  should  be  very  thankful." 

Samuel  Morley  replied  on  the  8th  of  November  that  he  was  extremely 
dissatisfied  with  Loughnan's  explanation  ;  and  on  the  lotli  of  November 
Loughnan  wrote  :  "  I  can  quite  see  from  your  point  of  view  that  my 
action  must  seem  very  bad  ;  but  it  appears  from  what  you  say  that  both 
you  and  Mr.  Washington  were  in  some  fear  when  the  engagement  be- 
tween us  was  first  contemplated  that  your  son  might  be  led  to  adopt  the 
views  held  by  those  with  whom  I  am  in  fellowship  ;  while  I,  hearing 
what  a  bad  state  of  health  your  son  was  in,  only  supposed  that  the  avoid- 
ing of  argument  was  on  account  of  his  condition."  And  he  added, 
"  He  is  older  than  I  am,  and  has  been  in  the  narrow  way  longer  than  I, 
and  is  quite  capable  of  holding  his  own  in  religious  discussions."  He 
admitted  that  he  had  made  use  of  some  such  expression  as  that  which 
was  attributed  to  him,  and  that,  on  being  pressed  by  Henry  Morley,  he 
had  explained  the  grounds  upon  which  exclusives  gathered.  In  reference 
to  Henry  Morley's  determination  to  leave  his  family,  he  said  :  "  I  do  not 
at  all  know  that  he  will  be  led  to  make  this  house  his  home  ;  but 
as  long  as  he  does  so  his  health  and  happiness  will  be  carefully  looked 
to." 

On  the  5th  of  November,  1883,  Henry  Morley  wrote  a  farewell  let- 
ter to  his  uncle  and  aunt,  Mr.  and  Mrs.  John  Morley,  to  whom  he  was 
particularly  devoted.  Notwithstanding  that  he  had  made  up  his  mind  to 
leave  his  home,  he  always  remained  on  affectionate  terms  with  the  mem- 
bers of  his  family,  although  his  religious  views  precluded  him  from  mixing 
much  in  their  society. 

About  this  time  he  joined  the  close  order  of  Plymouth  brethren  and 
became  a  regular  attendant  at  the  religious  meetings  of  that  order.  He 
also  severed  his  connection  with  several  ch:tritable  institutions  in  which 
he  had  formerly  interested  himself,  on  the  ground,  as  he  stated  in  one  of 
his  letters,  that  such  institutions,  being  of  man's  origination,  were  not 
after  the  mind  of  God,  and  in  several  letters  he  expressed  his  gratifica- 
tion to  the  Almighty  for  having  revealed  to  him  the  truth,  and  justified 
his  refusal  to  hold  fellowship  with  those  who  were  not  living  in  the  truth. 
He  also  commenced  to  make  large  payments  to  Loughnan  without  de- 
manding or  receiving  any  account,  and  in  fact  from  this  time  forward  he 
placed  his  banking  account  at   Loughnan's  disposal.     Throughout  the 
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whole  of  this  period  he  was  in  a  low  and  morbid  condition,  and  was 
subject  to  great  mental  depression  induced  by  excessive  doses  of  bro- 
mide, which  he  took  as  a  remedy  for  epilepsy  ;  he  was  frequently  under 
medical  treatment. 

In  May,  1884,  he  instructed  his  family  solicitors,  Messrs.  Phelps, 
Sidgwick  Sz  Biddle,  to  prepare  a  will,  under  which  the  Loughnan  family 
were  to  receive  legacies  amounting  to  ^8,000,  and  this  will  was  executed 
in  June,  1884.  In  July,  1885,  he  executed  another  will,  by  which  the 
benefits  to  the  Loughnan  family  were  increased  to  ^15,000. 

Many  of  the  events  which  occurred  after  this  date  were  disputed  by 
I^oughnan  ;  but  the  net  result  of  the  evidence  is  shortly  as  follows  : 

While  Henry  Morley  was  living  with  the  Loughnans  at  Shoreham,  he 
became  acquainted  with  a  Mr.  Dalby  and  his  daughter,  who  were  mem- 
bers of  the  same  religious  order  as  himself,  and  as  they  became  more 
intimate  he  began  to  conceive  an  affection  for  the  lady.  In  1886 
Loughnan  frequently  remonstrated  with  Miss  Dalby  on  her  growing  in- 
fluence over  Henry  Morley,  and  warned  her  that  he  had  been  forbidden 
by  medical  men  to  marry,  and  in  the  result  she  gave  him  her  promise 
that  she  would  not  encourage  Mr.  Morley's  attentions,  and  she  never 
saw  him  again. 

In  September,  t886,  Samuel  Morley  died,  and  Henry  became  enti- 
tled, under  his  father's  will,  to  a  very  large  fortune. 

Although  he  had  notice  of  his  father's  death,  he  did  not  attend  his 
funeral ;  but  this  was  explained  by  Loughnan  by  the  fact  that  at  that 
time  he  was  under  treatment  in  a  hydropathic  establishment  in  the 
Riviera.  After  his  father's  death  the  amount  which  he  drew  from  the 
business  of  Messrs.  J.  &  R.  Morley  immediately  began  to  increase.  In 
1884  and  1885  his  drawings  were  under  ^3,000  per  annum  ;  but  in  1886 
they  amounted  to  ;^6,i5o. 

In  the  spring  of  1887  he  moved  with  the  Loughnan  family  to  West 
Ham,  near  Basingstoke. 

In  April,  1887,  he  wrote  to  Mr.  Sidgwick  with  reference  to  some  con- 
templated alteration  of  his  will  a  letter  in  which  he  complained  of  mo- 
mentary attacks  of  loss  of  consciousness  and  nearly  total  loss  of 
memory,  and  inquired  whether  in  the  event  of  his  getting  so  much  more 
under  the  power  of  the  disease  as  to  render  it  necessary  that  he  should 
be  placed  under  supervision,  he  could  at  once  nominate  a  person 
whom  he  knew  to  be  willing  to  undertake  the  charge,  meaning 
Loughnan. 

Eventually  a  codicil  was  prepared  by  Messrs.  Patey  &  Warren, 
Loughnan's  solicitors,  and  was  executed  in  November,  1887.  By  this 
codicil  Henry  Morley  bequeathed  to  Loughnan  and  his  wife  a  life  inter- 
est in  a  moiety  of  his  patrimony. 
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The  excessive  amounts  which  he  now  began  to  draw  from  the  busi- 
ness caused  some  inconvenience  to  his  brothers,  and  on  the  30th  of 
June,  1887,  they  obtained  from  him  an  undertaking  not  to  draw  out 
more  than  ^6,000  in  any  one  year.  However,  on  the  15th  of  July, 
1887,  he  drew  out  in  one  sum  ^^i  2,000,  which  was  paid  straight  into 
Loughnan's  account  at  Coutt's,  and  was  applied  by  him  in  the  purchase 
of  the  house  at  West  Ham,  which  he  had  previously  rented. 

In  March,  1888,  Henry  Morley  gave  instructions  to  Messrs.  Patey 
&  Warren  to  draw  a  new  will.  In  a  letter  of  the  25th  of  April,  1888, 
acknowledging  the  receipt  of  the  draft  will,  he  wrote  :  "  As  one  or  two 
clauses  need  slight  alterations,  about  which  I  wish  to  consult  Mr. 
Loughnan,  who  has  gone  to  the  south  of  P'rance,  I  must  await  his  return 
in  about  a  fortnight." 

This  will  was  executed  on  the  27th  of  August,  1888.  By  it  he 
bequeathed  one  moiety  of  his  residuary  estate  in  trust  for  Loughnan 
absolutely. 

In  May,  1888,  his  mother  died,  but  he  did  not  attend  her  funeral. 

On  the  19th  of  December,  1888,  Loughnan  wrote  to  one  Bennett,  a 
doctor,  as  to  the  mental  condition  of  one  of  his  brothers,  who  was  under 
Mr.  Bennett's  care  :  "  He  seemed  to  have  started  a  fresh  delusion,  and 
asked  me  about  my  accounts.  He  appears  to  fancy  I  am  in  some  de- 
gree dependent  upon  a  man  he  knows  of  the  name  of  Morley,  who 
lives  a  good  deal  with  me,  and  has  woven  some  tangle  out  of  our  con- 
nection." 

Early  in  1889  Henry  Morley  stayed  for  some  weeks  at  a  hydro- 
therapeutic  establishment  at  Bristol.  Dr.  Spoor,  the  resident  physician 
who  attended  him,  deposed  that  he  was  suftermg  from  religious  depres- 
sion, and  that  on  one  occasion  he  (Morley)  told  him  that  he  relied  upon 
Loughnan  to  manage  his  affairs,  as  his  health  was  not  sufficiently  good 
to  allow  him  to  attend  to  them  himself.  Witness  also  deposed  to  a  con- 
versation he  had  had  with  Loughnan  as  to  the  nature  of  Henry  Morley's 
complaint,  in  the  course  of  which  Loughnan  said  that  he  had  studied 
his  case  very  carefully,  and  thought  he  understood  him  thoroughly,  and 
that  Morley  was  often  guided  by  his  advice  in  preference  to  that  of  his 
medical  attendant. 

Loughnan  was  in  the  habit  of  giving  directions  as  to  what  Henry 
Morley  should  eat ;  he  also  frequently  visited  his  bedroom  in  the  morn- 
ing, and  gave  him  medicine  when  he  felt  unwell. 

In  July,  1889,  Loughnan  sold  the  house  at  West  Ham  for  ^10,000, 
a  loss  of  ;^2,ooo  ;  and  later  in  the  same  year  he  went  with  his  family 
and  Henry  Morley  to  reside  at  Bowden  Derra,  a  very  secluded  place, 
five  miles  from  I^aunceston,  in  Cornwall. 

At  Bowden  Derra  Henry  Morley  saw  no  society  at  all   outside  the 
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L,oughnan  circle,  with  the  exception  of  a  few  poor  people  whose  wants 
he  relieved. 

In  January,  i8go,  one  Maxted,  who  had  known  Henry  Morley  before 
he  went  to  reside  with  the  Loughnans,  wrote  to  him  asking  permission 
to  renew  the  acquaintance.  Maxted  was  a  Plymouth  brother,  though 
not  a  member  of  the  close  order  of  brethren,  and  he  had  formerly  been 
concerned  in  evangelizing  work  at  Bowden  Derra, 

In  reply  to  his  letter  Henry  Morley  wrote  on  the  2 2d  of  April,  in 
effect,  that  his  religious  views  would  prevent  him  from  holding  fellowship 
with  him. 

On  the  20th  of  May,  Maxted,  who  was  then  evangelizing  in  Devon 
and  Cornwall,  again  requested  a  meeting.  To  this  Morley  replied  on 
the  2 1  St  of  May  to  the  effect  that  he  did  not  feel  free  to  invite  him  to 
Bowden  Derra,  as  he  was  staying  with  friends. 

These  two  letters  of  the  22dof  April  and  the  21st  of  May  were  drafted 
by  Loughnan. 

Later  in  the  same  year  Loughnan  wrote  a  business  letter  for  Morley, 
which  the  latter  signed,  relating  to  the  sale  of  some  shares  in  the 
National  Liberal  Club. 

Loughnan,  however,  asserted  in  his  evidence  at  the  time  that  he  never 
discussed  business  matters  with  Henry  Morley,  and  that  his  conversa- 
tions with  him  were  confined  to  questions  of  religion. 

In  the  summer  of  this  year  Henry  Morley  was  particularly  depressed 
about  the  state  of  his  health,  and  in  July  he  wrote  to  his  uncle  a  very 
gloomy  letter,  in  which  he  said  :  "  It  is  not  epilepsy  I  suffer  from,  but 
catalepsy." 

On  the  9th  of  September,  1890,  Loughnan  wrote  to  his  bankers  at 
Brighton  :  "  Mr.  Morley,  who  draws  the  checks  which  I  usually  forward 
to  you,  complains  to  me  that  though  he  purposely  makes  them  payable 
to  bearer,  they  generally  have  my  name  on  the  back  of  them  when  they  are 

returned  to  him Would  you  kindly  see  that  neither  the  enclosed 

draft,  nor  any  other  drawn  by  Mr.  Morley  and  sent  by  me  to  your  bank, 
has  any  name  written  upon  it,  as  it  might  prove  very  inconvenient  in 
arranging  certain  matters  which  we  have  in  hand." 

On  the  8th  of  October  Henry  Morley  drew  from  the  business  of  Messrs. 
J.  &  R.  Morley  ;^io.ooo,  which  at  once  passed  into  Loughnan's  account, 
and  was  sent  by  him  to  his  bank  at  Brighton  in  a  letter  containing  the 
following  request  :  "  Mr.  Morley  begs  me  to  ask  that  no  name  or  stamp 
should  be  placed  on  the  check." 

"On  the  8th  of  January,  1891,  Henry  Morley  wrote  to  his  brother 
Hope,  announcing  his  intention  of  drawing  out  from  the  business  the 
bulk  of  his  capital,  which  then  amounted  to  ^70,000.  He  said  :  "  I 
have  determined  to  withdraw  the  bulk  of  it  (as  and  when  most  conve- 
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nient  to  the  firm)  in  order  that  during  niy  lifetime  I  may  enjoy  the 
pleasure  and  privilege  of  helping  in  a  substantial  way  such  objects  as  I 
am  led  to  consider  need  support,  and  thus  in  a  feeble  way  be  enabled  to 
realize  that  I  am  doing  the  will  of  Him  that  loved  me  and  gave  Him- 
self for  me  (Luke  xviii.,  29-30).  Neither  my  friend  with  whom  I  am 
living  nor  my  relations  have  need  of  money,  and  I  am  therefore  all  the 
more  happy  in  taking  this  step."  Then,  after  stating  that  he  intended 
to  leave  ^20,000  in  the  business,  he  continued  :  ''The  rest  I  propose 
to  lay  out  anonymously  in  various  objects  which  I  wish  to  help." 

After  a  vain  remonstrance  from  his  brothers,  the  money  was  paid  by 
three  checks,  of  ^25,000,  ^^15,000  and  ;;^io,ooo,  received  by  Henry 
on  the  1 6th,  23d  and  24th  of  January.  On  the  15th  of  January,  Lough- 
nan  having  left  Bowden  Derra  for  two  or  three  days,  Henry  Morley 
gave  instructions  to  Messrs.  Patey  &  Warren  for  a  new  will,  under  which 
his  residuary  estate  was  to  go  to  his  brothers  and  sisters. 

On  the  i6th  of  January  he  wrote  to  Maxted  :  "  I  am  almost  out  of  my 
mind,  if  not  quite.  I  have  no  money  now.  The  sad  reason  you  will 
know  in  a  few  days.  I  hope  I  shall  be  forgiven  for  spending  so  much 
upon  the  workmen  in  Basingstoke  two  years  ago.  I  cannot  do  it  now. 
You  will  know  all  about  it  very  soon.  I  am  more  to  be  pitied  than  you 
are."  On  the  17th  oi  January  Loughnan  returned  to  Bowden  Derra, 
On  the  1 8th  Henry  Morley  wrote  a  second  letter  to  Maxted  to  the  fol- 
lowing effect :  "  I  would  ask  you  to  burn  the  letter  I  sent  you  last  week 
and  forget  it,  as  I  wrote  it  amidst  great  confusion.  I  enclose  you  a 
check  for  ^5.  I  am  glad  to  say  I  have  nothing  sad  to  communicate. 
I  cannot  now  upon  reflection  say  I  spent  anywhere  more  than  I  should 
have  done,  except  when  I  was  in  the  world." 

To  this  was  added  a  postscript :  "  I  may  say  I  have  spent  nothing  and 
done  nothing  in  Launcestown." 

On  the  same  day  Loughnan  wrote  to  Messrs.  Patey  &  Warren  a  letter 
for  Henry  Morley,  which  was  signed  by  the  latter,  as  follows  :  "  Do  not 
act  upon  my  letter  of  last  week  until  you  hear  further,"  and  on  the  fol- 
lowing day  Henry  Morley  wrote  that  he  thought  it  better  that  the  will 
should  be  prepared  by  his  family  solicitors.  On  the  20th  of  January 
^25,000  was  \)a.\d  to  the  credit  of  Loughnan's  account,  and  on  the  24th 
of  January  a  second  sum  of  ^,{^2 5,000  was  paid  in. 

On  the  30th  of  January  Henry  Morley  executed  his  last  will,  which 
had  been  prepared  by  Messrs.  Phelps,  Sidgwick  &  Co.,  wherebv,  with 
the  exception  of  his  papers  and  furniture  at  Bowden  Derra,  which  he 
gave  to  Loughnan,  he  bequeathed  the  whole  of  his  remaining  property 
to  his  brothers  and  sisters. 

On  the  19th  of  February  he  wrote  to  his  brother  Hope  that  he  was 
in  a  very  weak  state  of  health,  and  that  the  doctors  threatened  paralysis. 
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He  then  said  :  "  No  more  love  and  kindness  could  possibly  have  been 
shown  nie  by  any  one  than  1  have  experienced  always  from  my  dear 
friend,  Mr.  Loughnan,  as  well  as  from  every  member  of  his  family." 
Then  later  on  he  said  :  "  My  chief  object  in  writing  to  you  is  to  ask  you 
to  promise  me  that  in  the  event  of  my  becoming  helpless  in  mind  or 
body  I  shall  not  be  removed  from  the  care  of  my  friend  Loughnan.  I 
know  he  will  do  all  that  is  best  for  me,  and  he  has  kindly  opened  a  joint 
bank  account  with  me  so  as  to  meet  any  expenses  arising  from  my 
illness,  should  I  be  unable  to  write." 

On  the  25th  of  February  Henry  Morley  died  by  his  own  hand.  Dur- 
ing his  lifetime  he  usually  spoke  and  wrote  in  the  highest  terms  of 
Loughnan's  character,  but  from  certain  conversations  which  he  had  with 
a  Miss  Waterman  it  appeared  that  toward  the  end  of  his  life  his  views 
at  times  underwent  a  change,  at  any  rate  in  Loughnan's  absence.  Miss 
Waterman  was  an  old  lady  in  feeble  health,  who  had  been  befriended 
by  the  Loughnans  at  Shoreham,  and  had  followed  the  Loughnan  family 
to  West  Ham  and  Bowden  Derra. 

She  deposed  that  in  1888  Henry  Morley  had  a  conversation  with  her 
about  a  Mrs.  Tolfrey,  whom  he  had  assisted,  in  the  course  of  which  he 
said  he  was  sorry  not  to  be  able  to  give  her  more,  but  he  had  only  a  few 
shillings  in  his  pocket,  and  could  not  give  her  more  without  consulting 
Mr.  Loughnan,  and  he  had  given  his  word  not  to  give  more  than  a  few 
shillings  without  consulting  him.  He  said  he  should  like  to  give  his 
money  away  himself,  but  he  could  not  continue  to  live  in  the  house  if 
he  continually  objected  to  what  they  wished.  She  observed  that  Mr. 
Morley  deferred  much  to  Mr.  Longhnan's  views  in  almost  everything, 
and  this  increased  as  time  went  on.  In  the  summer  of  1890  the  de- 
ceased was  gloomy ;  he  said  :  "  My  money  goes  by  thousands  ;  I  must 
take  care  I  do  not  spend  a  pound  more  than  I  am  obliged,  because 
there  is  a  large  family — there  are  two  or  three  or  four  families  in  one." 
This  had  reference  to  the  fact  that  Loughnan  sometimes  invited  his 
brothers  and  his  brother-in-law  and  their  families  to  stay  with  him. 

Witness  further  deposed  that  in  January,  1891,  Henry  Morley  told 
her :  "  They  do  not  want  me ;  he  has  told  me  to  go  as  soon  as  I  like." 
He  said  :  "  They  have  had  a  great  deal  more  money  from  me  than  you 
know  anything  about — many  thousands.  There  are  three  checks  that 
Mr.  Loughnan  urged  me  to  tear  out  the  counterfoils  of,  because  he  said 
they  made  him  liable,  if  they  remained  in  the  check  book."  He  said  he 
had  screened  Loughnan  many  times  from  his  (Morley's)  brothers,  but 
could  not  write  to  them  now.  "  I  am  a  miserable  man,  and  unless  1 
comply  with  all  they  want  they  make  my  life  miserable."  In  another 
conversation  in  January  or  February  he  said  :  "  They  have  taken  it  all. 
I  have  never  given  it  to  them ;  they  have  taken   it  without  my  leave." 
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He  said  that  he  meant  to  give  some  money  to  some  other  people  whom 
he  named,  but  could  not,  because  they  had  taken  it.  He  said,  "  They 
are  swindlers  ;  it  is  swindling ;  they  have  left  me  with  only  ^700  a 
year,  and  that  is  not  enough  to  take  me  anywhere  else.  They  have  de- 
ceived me  from  the  first."  Witness  further  deposed  that  she  went  up  to 
the  house  and  saw  Mr.  Loughnan  and  his  wife,  and  told  them  part  of 
what  the  deceased  told  her,  and  in  particular  that  he  said  that  they 
had  got  his  money,  and  he  had  only  ^700  a  year  left ;  that  Mrs. 
Loughnan  said,  *'  Plenty,  too,  for  him,"  and  Mr.  Loughnan  said,  "  He  is 
very  confused  about  it,  a  man  who  does  not  spend  more  than  ^100  a 
year."  Then  that  the  deceased  afterward  told  her,  "  It  is  all  true  that  I 
have  told  you,"  and  that  on  the  last  time  she  saw  him  on  the  Sunday 
before  he  died,  he  said,  "  I  am  so  unhappy  ;  they  are  not  kind  to  me." 

At  the  funeral  Loughnan  was  questioned  by  Charles  Morley,  a  brother 
of  the  deceased,  and  Mr.  Phelps,  as  to  the  destination  of  the  ^50,000 
which  the  deceased  had  withdrawn  from  the  business  in  January.  At 
first  he  said  he  was  imder  a  solemn  promise  to  the  deceased  not  to 
divulge  the  objects  for  which  it  was  given,  but  he  subsequently  stated 
that  he  had  received  and  invested  it,  and  that  it  was  given  for  the  relief 
of  the  poor,  and  generally  for  that  form  of  religious  work  in  which  he  and 
the  deceased  were  jointly  interested.  After  some  further  pressure  he 
admitted  that  the  money  had  been  invested  for  his  private  purposes,  and 
offered  to  leave  the  matter  in  the  hands  of  the  family.  He  also  made  a 
similar  statement  to  Miss  Waterman  as  to  the  objects  for  which  the 
money  was  given.  At  the  trial  Loughnan  denied  that  he  had  ever  made 
any  such  statements,  and  he  swore  that  the  ^50,000  had  been  given  to 
him  for  his  private  purposes  in  lieu  of  certain  benefits  which  he  was  to 
have  taken  under  the  will  of  the  deceased. 

Among  the  papers  of  the  deceased  (which  conveyed  singularly  little 
information  as  to  his  dealings  with  Loughnan)  were  found  his  diary, 
draft  copies  of  the  two  letters  written  to  Maxted  on  the  2 2d  of  April 
and  the  21st  of  May,  1890,  several  account  books  with  the  leaves  torn 
out,  and  a  check  book  with  the  counterfoils  torn  out.  Certain  check 
books  of  Loughnan's  were  also  produced  in  the  same  condition.  One 
counterfoil,  however,  had  been  preserved,  which  recorded  the  fact  that 
on  the  16th  of  February,  1891,  Loughnan  had  drawn  a  check  for  ^50 
for  H.  H.  M.  This  corresponded  with  an  entry  in  the  diary,  "Check 
^50  kindly  given  to  me  from  common  account."  This  was  the  account 
referred  to  in  Henry  Morley's  last  letter  to  his  brother.  There  was  also 
produced  a  formal  receipt,  bearing  date  the  13th  of  September,  1888, 
for  ;^ 1 50  paid  by  Loughnan  to  Henry  Morley  as  the  price  of  certain 
bedroom  and  study  furniture  at  West  Ham,  which  Morley  had  sold  to 
Loughnan,  with  the  view,  as  he  explained  in  the  letter  to  Patey  &  War- 
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ren,  of  simplifying  certain  testamentary  dispositions  which  he  intended 
to  make  in  Loughnan's  favor.  The  receipt  was  in  Loughnan's  liand- 
writing,  and  was  signed  by  Henry  Morley. 

The  only  other  document  of  importance  was  a  pencil  memorandum 
in  Henry  Moiley's  handwriting  :  "  Letters  to  go  through  with  W.  L.  be- 
fore tearing  up." 

From  investigations  directed  by  the  plaintiffs,  it  appeared  that  in  the 
last  years  of  his  life  Henry  Morley  drew  from  the  business  the  following 
amounts:  In  1883,^2,965;  in  1884,  jQ2fioo;  in  1885,  ^2,710;  in 
1886,^6,150;  in  1887,  ;<£;24, 700;  in  1888,^9,950;  in  1889,^18,500; 
in  1890,  ^15,000;  in  1891,^^50,000.  He  also  derived  about  ^10,000 
from  other  sources;  and  ;^i35,ooo  was  actually  shown  to  have  been 
paid  to  Loughnan. 

Mr.  Phelps  repeatedly  applied  to  Loughnan  for  information  as  to 
these  payments,  but  Loughnan  refused  to  furnish  any  information  on  the 
subject  for  the  reason,  as  alleged  in  one  of  his  letters,  that  "all  such 
transactions  were  purely  personal  and  confidential,"  and  in  particular  he 
declined  to  give  the  plaintiffs  any  facilities  for  investigating  his  banking 
accounts,  of  which  he  kept  several,  until  he  received  a  letter  from  S. 
Hope  Morley,  intimating  that  though  he  might  have  destroyed  his 
bankers'  books  and  the  counterfoils  of  his  check  books,  there  was  no 
great  difficulty  in  obtaining  copies  of  them  from  his  bankers.  He  also 
attempted  to  prevent  Miss  Dalby  and  Miss  Waterman  from  giving  evi- 
dence at  the  trial. 

The  bulk  of  the  money  which  Loughnan  received  from  the  deceased 
was  applied  by  him  partly  in  living  at  the  rate  of  ;^5,ooo  a  year  and 
partly  in  the  purchase  of  investments  for  his  own  private  use;  but  he 
also  gave  ^10,000  to  his  brother  Alfred,  a  similar  sum  to  his  brother 
Henry,  and  ^4,700  to  his  brother-in-law  Sleeman,  and  he  devoted  some 
com[)aratively  trifling  sums  to  charity.  At  the  commencement  of  this 
action  about  half  of  the  money  had  disappeared. 

The  action  was  commenced  against  W.  H.  Loughnan  on  the  r4th  of 
July,  189 1.  The  plaintiffs  claimed  an  account  of  the  dealings  between 
the  deceased  and  the  defendant,  and  payment  by  the  defendant  of  all 
sums  obtained  by  undue  means ;  and,  in  addition,  they  claimed  an  in- 
junction restraining  the  defendant  from  dealing  with  the  ^^50,000  or  the 
investments  representing  the  same,  which  they  sought  to  have  brought 
into  court ;  and,  upon  motion  before  Mr.  Justice  Stirling,  an  order  was 
made  in  substantial  accordance  with  the  latter  part  of  the  claim  under 
which  the  ^50,000  was  deposited  in  a  bank  till  the  trial. 

Subsequently  Alfred  Loughnan,  Henry  Loughnan  and  Sleeman  were 
made  defendants  to  the  action  for  the  purpose  of  making  them  liable  to 
the  extent  to  which  they  had  benefited  from  the  estate  of  the  deceased. 
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At  the  trial  the  action  was  compromised  as  against  the  defendant 
Sleeman. 

Sir  C.  Russell,  A,G.,  and  Sir  J.  Rigby,  S.G.  {Haldane,  Q.C.,  Ingle 
Joyce  and  Reginald  Smith  with  them),  for  the  plaintiffs. 

Charles  Gurdon  for  the  defendants,  W.  H.,  A.  and  H.  Loughnan. 

E.  R.  Simpson  for  the  defendant  Sleeman. 

1893,  January  27.     Wright,  J.  : 

In  this  case  the  general  nature  of  the  facts  is  this.  The  defendant, 
W.  H.  Loughnan  (whom  1  shall  call  the  defendant),  was  a  man  of  no 
means,  and  he  belonged  to  a  religious  sect,  one  of  whose  main  tenets  is 
to  give  everything  to  the  Lord.  One  of  his  first  introductions  to  the 
deceased  gentleman,  Mr.  Morley,  is  significant.  Seeing  Mr,  Morley 
surrounded  by  wealth  in  his  father's  house,  he  said  to  him,  "  Can  there 
be  Christ  with  all  this?" 

Mr.  Loughnan  was  employed  as  a  traveling  companion  to  Mr.  Mor- 
ley, who  was  an  epileptic  subject  of  large  fortune,  and  he  converted 
Mr.  Morley  to  that  sect,  received  him  into  his  own  family,  and  in  the 
course  of  six  or  seven  years  obtained  from  him  most  of  his  fortune, 
amounting  to  about  ;^i4o,ooo,  and  applied  it  partly  in  living  at  the 
rate  of  ^3,000,  ^4,000  or  ^^5,000  a  year,  partly  in  investments  for 
himself,  partly  in  distribution  among  his  relatives,  and  a  great  part,  prob- 
ably half  of  the  whole,  has  entirely  disappeare^d. 

The  executors  seek  to  set  aside  these  gifts  principally  on  the  ground 
of  undue  influence ;  and  it  is  proper  and  necessary  to  say  that  it  was 
proper  and  necessary  for  them  to  sift  this  matter  to  the  bottom.  In 
doing  so,  1  think  they  are  actuated  by  no  motives  of  personal  interest 
whatever. 

There  is  no  doubt  about  the  law,  which  is  illustrated  by  numerous 
cases  collected  in  White  and  Tudor's  work  under  the  leading  case  of 
Hueguenin  v.  Baseley '  and  continuing  down  to  the  case  of  Allcard  u. 
Skinner.^  That  law  is  that  where  large  voluntary  gifts  are  made  and 
accepted  iiiter  vivos,  the  recipient  may  be  called  upon  to  show  that  the 
donor  had  capacity  and  knowledge  of  what  he  was  doing.  In  this  case 
that  capacity  and  knowledge  are  not  disputed.  Proof  may  then  be 
given  against  the  recipient  to  show  that  the  donor's  intention  to  give 
was  produced  by  undue  influence,  and  then  the  courts  of  course  set  it 
aside,  unless  the  transaction  as  a  whole  was  a  benefit  to  the  donor. 

Or  the  donor  may  show  that  confidential  relationship  existed  between 
the  donor  and  the  recipient,  and  then  the  law  on  grounds  of  public 
policy  presumes  that  the  gift,  even  though  in  fact  freely  made,  was  the 
effect  of  the  influence  induced  by  those  relations,  and  the  burden  lies 

'  14  Ves.  273;  2  W.  &  T.  L.  C.  in  Eq.  (6th  Ed.)  p.  597. 
«  36  Ch.  D.  145. 
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on  the  recipient  to  show  that  the  donor  had  independent  advice,  or 
adoi)ted  the  transaction  after  the  influence  was  removed,  or  some  equiv- 
alent circumstance. 

Here  the  plaintiffs  take  both  grounds.  They  say  there  is  actual  proof 
of  undue  influence  producing  the  gifts  ;  secondly,  they  say  there  was 
confidential  relationship  within  the  meaning  of  that  rule,  and  the  donor 
had  no  independent  advice,  and  there  were  no  equivalent  circum- 
stances. 

The  peculiarity  of  this  case  is  that  it  is  not  one  of  those  ordinary  con- 
fidential relationships  such  as  solicitor  and  client,  physician  and  patient, 
parent  and  child,  or  guardian  and  ward,  or  religious  superior ;  but  it  is 
of  a  nature  which  I  think  is  sufificient  to  bring  it  within  the  rule  as  laid 
down  by  Lord  Eldon,  adopting  the  argument  of  Sir  Samuel  Romilly  in 
Huguenin  v.  Baseley,'  that  the  rule  stands  on  a  general  principle  ai)ply- 
ing  to  all  the  variety  of  relations  by  which  dominion  may  be  exercised 
by  one  person  over  another. 

What  I  have  to  decide  is,  is  there  proof  of  undue  influence  which  pro- 
duced the  gift ;  and  if  not,  was  the  relation  of  that  confidential  kind 
which  comes  within  the  rule  ? 

The  case  made  by  the  Attorney  General,  especially  in  his  powerful 
reply,  was  of  this  kind.  Mr.  Morley  was  a  man  mentally  and  physically 
weak,  though  not  incapable  ;  a  man  impressionable  and  highly  strung, 
morbidly  religious  from  the  age  apparently  of  twelve  years,  easily  influ- 
enced, yet  willful  and  obstinate  ;  a  man  of  no  marked  strength  of  char- 
acter or  mental  power.  So  that  when  he  had  reached  the  age  of  thirty 
his  father  thought  it  right  to  engage  and  pay  traveling  companions  to 
take  care  of  him. 

One  of  these  companions  was  the  defendant  Loughnan,  who  was 
traveling  with  him  in  the  year  1881,  and,  as  the  Attorney  General  points 
out,  there  would  be  great  probabiUty  and  opportunity  of  influence  of  a 
stronger  man  over  a  weaker,  selected  as  a  stronger  man  for  the  purpose 
and  paid  to  look  after  him,  and,  in  truth  a  kind  of  guardian,  and  so 
treated  by  the  young  man's  father,  who  thanks  Mr.  Loughnan  for  his 
"  kind  and  loving  care  "  of  his  patient,  and  for  "  studying  his  case,"  and 
"  will  be  glad  to  be  helped  by  him  in  deciding  his  son's  future." 

During  the  continuance  of  that  relation  as  between  the  father  and 
Mr.  Loughnan,  Mr.  Morley,  the  deceased,  invited  himself  to  stay  with 
Mr.  Loughnan  in  September,  1883,  and  Mr.  Loughnan  informed  his 
father  that  so  long  as  Mr.  Morley  made  Mr.  Loughnan's  home  his  home, 
Mr.  Morley's  health  and  happiness  would  be  carefully  looked  to. 
Shortly  afterward  Mr.  Morley  wrote  a  sort  of  farewell  letter  to  the  world 
to  his  uncle  and  aunt,  and  from  that  time  until  his  death  in  February, 

'  14  Ves.  273. 
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1891,  he  was  one  of  the  family  group  of  the  Loughnans,  seldom  away, 
or  only  for  a  few  weeks  at  a  time  at  most,  and  practically  confined  to  a 
very  narrow  circle,  both  socially  and  in  matters  of  religion.  There  is 
no  trace  in  all  that  time  of  his  mixing  in  general  society,  and  his  seclu- 
sion was,  in  fact,  such  that  he  did  not  attend  either  his  father's  of  his 
mother's  funeral.  It  is  only  right  to  say  that  it  is  explained  at  the  time 
of  his  father's  funeral  he  was  under  treatment  in  a  hydropathic  establish- 
ment ;  but  no  such  explanation  is  given  with  regard  to  his  neglect  of  the 
respect  due  to  his  mother's  memory.  But  those  things  are  only  material 
to  show  what  the  seclusion  was.  As  to  what  took  place  those  six  or 
seven  years  there  is  little  direct  evidence,  but  we  know  certain  things. 
We  know  that  Mr.  Morley  almost  immediately  began  to  give  large  sums 
to  Mr.  Loughnan — ^^2,500  the  first  year,  ^2,700  the  next,  over  ^6,000 
the  next,  nearly  ^25,000  in  the  fourth  year,  nearly  ^10,000  in  the  fifth, 
^18,500  in  the  next  year,  and  ;!^65,ooo  in  the  last  thirteen  months, 
neither  receiving  nor  demanding  any  account  of  these  sums ;  and  at 
the  same  time  he  was,  till  the  close  of  the  period,  making  a  series  of 
wills  progressively  in  the  defendant's  favor.  The  very  magnitude  of 
these  transactions  seems,  as  the  Attorney  General  said,  to  raise  a  pre- 
sumption of  influence  or  infatuation.  We  know  throughout  that  period 
that  the  deceased  was  in  a  low,  feeble  and  morbid  condition,  suffering 
from  great  depression  produced  by  large  and  continued  doses  of  bromide 
of  potassium,  trouble  or  loss  of  memory,  and  apprehensive  at  times  of 
catalepsy,  paralysis  and  even  on  one  occasion  of  insanity. 

There  is  abundant  evidence  that  the  deceased  man  when  with  the  de- 
fendant held  the  highest  views  of  the  defendant's  saintly  character  and  of 
the  debt  of  gratitude  he  owed  the  defendant,  and,  till  near  the  end, 
placed  unbounded  confidence  in  the  defendant's  religion  and  integrity, 
and  trusted  him  to  apply  the  wealth  lavished  upon  him  by  the  deceased 
to  unselfish  ends.  There  is  evidence  that  when  absent  the  fascination 
seemed  to  be  partially  removed,  and,  toward  the  end,  was  once  or 
twice  entirely  gone,  but  it  returned  with  his  return  to  the  defendant's 
care,  and  I  agree  with  the  Attorney  General  that  that  is  a  strong  indica- 
tion of  personal  ascendency  when  in  the  presence  of  the  defendant. 

There  are  some  slight  but  accidental  glimpses  of  the  actual  relations 
of  the  parties  during  these  years.  It  is  proved  that  in  four  instances,  all 
of  them  in  1890,  the  deceased's  letters  were  drafted  by  the  defendant  and 
signed  by  the  deceased. 

Now  these  four  instances  are  very  remarkable  and  very  suggestive  as 
regards  the  motive  for  the  defendant  so  interfering,  if  they  are  to  be  re- 
garded as  exceptional  instances  of  letters  being  so  drafted.  If,  on  the 
other  hand,  they  are  to  be  regarded  as  not  exceptional  but  indicating  a 
general  practice  by  the  defendant  to  draft  the  deceased's  letters  for  him. 
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I  think  it  even  more  remarkable,  because  Mr.  Morley  was  a  man  per- 
fectly competent  to  write  his  own  letters  for  himself  on  all  subjects. 

Further,  the  defendant  took  upon  himself,  I  think  in  1886,  to  break 
off  an  incipient  attachment  between  the  deceased  and  Miss  Dalby, 
whose  story  I  implicitly  believe.  I  think  it  was  given  with  every  indi- 
cation of  truthfulness,  and  in  a  manner  which  did  her  credit. 

We  know  that  Mr,  Loughnan  took  upon  himself  the  expenditure  of 
nearly  the  whole  of  Mr.  Morley's  money,  even  down  to  small  sums  for 
personal  expenses.  One  of  the  wills  could  not  be  settled  till  Mr. 
Loughnan's  return  from  abroad.  The  deceased's  letters  were  to  begone 
through  and  torn  up  with  him.  He  regulated  his  food  and  the  medicine. 
He  was  accustomed  to  visit  the  deceased  in  his  bedroom  every  morn- 
ing, and  the  deceased  told  one  of  the  doctors  that  he  relied  upon  Mr. 
Loughnan  to  manage  everything  for  him.  It  is  evidence  not  of  course 
of  the  fact  against  Mr.  I^oughnan,  but  of  the  state  of  mind  of  Mr. 
Morley  in  relation  to  if. 

There  is  one  remarkable  piece  of  evidence  which,  if  believed,  goes  far 
to  show  that  the  deceased  was  in  a  condition  of  subjection  to  an  influ- 
ence against  which  he  was  unable  to  contend,  but  to  the  true  nature  of 
which  his  mind  became  at  times  so  far  alive  as  to  show  that  the  subjec- 
tion was  not  wholly  voluntary.  That  was  the  evidence  of  Miss  Water- 
man, a  very  elderly  lady,  whose  veracity  I  see  no  reason  whatever  to 
doubt,  though  I  might  hesitate  to  base  a  judgment  entirely  on  her  mem- 
or)'.  The  value  of  her  evidence  so  far  as  belief  is  this,  that  she  was 
the  only  person  who  from  the  outside  world  during  all  these  years 
gained  any  admission  to  the  interior  of  this  family  while  the  deceased 
was  there. 

[His  Lordship  then  referred  to  the  evidence  as  to  the  conversations 
of  the  deceased  with  Miss  Waterman,  which  he  read  not  as  evidence  of 
the  facts  against  Loughnan,  but  as  evidence  of  Mr.  Morley's  state  of 
mind,  and  he  continued  :] 

There  are  other  circumstances  also  which  throw  grave  suspicion  on 
the  conduct  and  motive  of  the  defendant  and  his  evidence.  First,  the 
absence  of  records  relating  to  the  pecuniary  transactions.  Hardly  any- 
thing is  produced.  The  only  account  books,  I  think,  or  check  books 
produced,  have  the  leaves  relating  to  business  transactions,  or  counter- 
foils relating  to  those  transactions  torn  out,  in  strong  contrast  to  two 
particular  exceptions,  where  everything  has  been  scrupulously  pre- 
served— the  transactions  in  which  the  deceased  might  have  found  his  own 
interest  in  preserving  a  record. 

Then  there  is  the  extraordinary  transaction  in  September,  1890,  when 
large  sums  are  being  paid  into  the  banks.  Mr.  T>oughnan  made  a  re- 
quest to  the  manager  of  one  of  the  banks  to  take  care  that  no  marks 
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or  stamps  should  be  placed  on  checks  paid  into  his  account,  by  which 
the  transaction  might  be  traced,  because  it  might  prove  inconvenient  for 
some  purpose  which  he  did  not  explain,  and,  as  the  bank  manager  ob- 
served, that  was  a  most  unusual  request. 

Then  I  find,  as  a  matter  of  fact,  that  the  defendant  made  attempts  to 
prevent  Miss  Dalby  and  Miss  Waterman  from  giving  evidence.  He 
refused  information  as  to  transactions  with  his  banks  to  the  executors, 
until  it  was  pointed  out  to  him  that  the  information  could  be  obtained 
without  his  consent.  Several  of  his  letters  relating  to  the  deceased  man 
and  his  relations  with  him  are  of  the  most  disingenuous  kind.  He  de- 
nied the  truth  of  the  evidence  of  Miss  Dalby  and  Miss  Waterman,  Mr. 
Charles  Morley  and  Mr.  Phelps,  all  of  whom  I  fully  believe  to  have 
been  telling  the  truth  in  substance,  and  whatever  comment  may  be  made 
on  the  difficulty  of  remembering  the  exact  terms  of  a  conversation,  I 
believe  in  substance  everything  they  stated  took  place. 

Under  the  circumstances,  the  defendant  cannot  complain  if  the  most 
unfavorable  inferences  are  drawn,  and  I  think  I  ought  to  draw  them.  I 
believe  that  the  money  which  the  executors  seek  to  recover  was  ob- 
tained by  the  exercise  and  abuse  of  personal  influence  and  ascendency 
established  and  maintained  for  that  very  purpose,  under  a  cover  of  re- 
ligion and  religious  brotherhood.  I  believe  the  defendant  took  posses- 
sion, so  to  speak,  of  the  whole  life  of  the  deceased,  and  the  gifts  were 
not  the  result  of  the  deceased's  own  free  will,  but  the  effect  of  that 
influence  and  domination.  It  is,  therefore,  unnecessary  to  decide 
whether  the  relationship  between  Mr.  Morley  and  Mr.  IvOughnan  was  of 
that  confidential  fiduciary  character  which  brings  it  within  Lord  Justice 
Bowen's  view  in  Allcard  v.  Skinner,'  as  a  fetter  on  his  conscience  which 
requires  a  gift,  even  though  freely  made  in  fact,  to  be  set  aside  on  the 
ground  of  public  policy,  though  I  should  have  no  doubt  that  the  rule  is 
wide  enough  to  comprehend  this  case,  and  does  comprehend  it. 

Then  there  is  another  ground  on  which  the  plaintiff^s  are  entitled  to 
succeed,  as  to  the  ^50.000.  We  have  a  record  of  the  views  with  which 
the  deceased  drew  out  this  sum  in  the  letter  of  the  8th  of  January,  1891. 
[His  Lordship  referred  to  the  letter  and  continued  :] 

Besides  that,  there  is  proof  in  the  evidence  of  Mr.  Charles  Morley, 
Mr.  Phelps  and  Miss  Waterman,  of  admissions  made  by  the  defendant 
to  the  effect  that  the  money  was  given — the  evidence  is  in  slightly  varied 
terms — in  substance  for  the  furtherance  of  religious  objects  and  religious 
works,  and  if  the  money  was  given  in  that  way  I  think  that  Mr.  Loughnan 
cannot  repudiate  the  purpose  for  which  it  was  given,  and  claim  to  take 
the  benefit  of  it  for  his  own  private  and  selfish  ends.  There  appears  to 
be  nothing  that  would  constitute  a  trust  in  the  strict  sense  of  the  word, 

'  36  Ch.  D.  145. 
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and  there  is  nothing  beyond  that  letter  of  Mr.  Morley's  to  show  the  na- 
ture of  the  objects  which  he  intended.  Of  course  the  executors  are  not 
in  any  way  bound  by  the  statements  of  Mr.  Loughnan  on  the  point.  I 
mention  this  third  ground  because  I  think  it  is  an  independent  ground 
on  which,  in  any  case,  the  plaintiffs  would  be  entitled  to  recover  the 
^50,000. 

Then  there  remains  the  other  consideration,  and  that  is  the  case  of 
the  other  defendants.  The  defendant  Charles  Sleeman  is  now  gone  from 
the  case,  but  the  other  defendants  appear  to  be,  in  the  language  of  Lord 
Eldon,  in  Hueguenin  v.  Baseley,  where  he  says  : '  "1  should  regret  that 
any  doubt  could  be  entertained  whether  it  is  not  competent  to  a  court 
of  equity  to  take  away  from  third  persons  the  benefits  which  they  have 
derived  from  the  fraud,  imposition  or  undue  influence  of  others,"  and 
he  cites  Lord  Chief  Justice  Wilmot  in  the  case  of  Bridgman  v.  Green  : 
"There  is  no  pretense  that  Green's  brother,  or  his  wife,  was  party  to  any 
imposition,  or  had  any  due  or  undue  influence  over  the  plaintiff;  but 
does  it  follow  from  thence  that  they  must  keep  the  money  ?  No  ;  who- 
ever receives  it  must  take  it  tainted  and  infected  with  the  undue  influ- 
ence and  imposition  of  the  person  procuring  the  gift ;  his  partitioning 
and  cantoning  it  out  amongst  his  relations  and  friends  will  not  purify 
the  gift  and  protect  it  against  the  equity  of  the  person  imposed  upon. 
Let  the  hand  receiving  it  be  ever  so  chaste,  yet,  if  it  comes  through  a 
polluted  channel,  the  obligation  of  restitution  will  follow  it," 

For  these  reasons  T  think  there  must  be  judgment  for  the  plaintiffs. 

Solicitors  :  Phelps^  Sidgwick  &>  Biddle;  Patey  <^  Warren;  Busk  &* 
Co.^  agents  for  Peter,  Launceston. 

'  14  Ves.  289. 


CHAPTER   IV. 

ILLEGALITY.  ^ 

BATTY  V.  CHESTER.    U"^^-^**-^^  *^   ^  K^M  MAJ 

In  Chancery,  before  Lord   Langdale,  M.R.,  May  25,  30,  1842.  OL/f^AifHi  ^jj. 

[Reported  itt  5  Beavan  103.]  "Cl    *^*"'**^^ 

J/r.  Pemberton  and  J/r.  Shadwell  in  support  of  the  demurrer.  '^         . 

il/r.  Kindersley  and  7^/r.  Beavan  in  support  of  the  bill.  t^   «'^|»-y^ 

The  Master  of  the  Rolls.'     This  bill  prays  that  a  deed,  dated  the  T"^**--*'^'^ 


^JJb..^ 


ist  of  May,  1841,  may  be  declared  to  be  in  equity  void,  and  may  be 
delivered  up   to  be  cancelled ;  and  that   the  defendants,  the  trustees        a    ^  *  ••  » 
named    in    the    deed,  may  be  restrained   from   prosecuting   an   action  ^^ 

against  the  plaintiff.     The  bill   states,  in   substance,  that  the  plaintiff  ^ (Jjk    <fcAi>y^ 
formed  an  illicit  connection  \vuh  a  woman   of  immoral  conduct ;  that,  ^  v  t        -"N 

with  a  view  to  that  connection,  and  in  consideration  of  prospective  co-  »  *'**'  ^ 
habitation,  he  agreed  to  make  a  provision  for  her  during  the  cohabita-   tA~CrvA4«v 
tion,  but  no  longer  ;  that  the  deed,  which  was  prepared,  and  which  he    ^  ifaivtm 
executed,  was  so  framed   as   to   secure   a  permanent  provision  for  the     f\l    ^.       A 
woman,  and  was,  in  that  respect,  contrary  to  the  plaintiff's  agreement ;,       M) 
that  some  time  after  the  execution  of  the  deed  the  woman  left  the  plain-  » -vjLf^   /iC^ 
tiff  to  live   with   another   man,  that  by  such  her  conduct,  the  plaintiff,  ^v,^^    ^ 
according  10  llie  terms  of  the  agreement,  became   wholly  released  from    tt     '-*■^JT 
every  obligation  to  her  ;  but  that  she,  relying  on  the  inaccuracies  in  the    Im-^  vi\  *!«i* 
deed,  had  prevailed  on  the  trustees  to  proceed  at  law  against  the  plain-    iTlf%pi^  VnCus> 
tiff  to  compel  him   to  perform  his  covenants.     The  plaintiff  complains 
of  this,  and  in  a  letter  to  the  woman,  which  he  has   set   out   in  his  bill,   ^^»'*'M«Aa tftf>/' 
he  alleges  that  "  reciprocity  was  a  positive  and  substantial  essential "  of    ^  ItJt^-Lfr-tJ-^J 
the  arrangement.     The  meaning   of  this   and  the  grounds  of  complaint  *« 

are  obvious;  and  although  the  plaintiff  has  occasionally,  in  the  course  1^^   ^IX<wd 
of  his  bill,  stated  the  deed  to  be  voluntarily  made  for  an  immoral  con-  i  Ul 

si3eration,  and  void,  yet  it  is  plain  that  the  bill  and  the  plaintift's  title  '^"*'^  I      'f' 

'  The  statement  of  facts  has  been  omitted.-  Ed.  i.ff*'* 
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to  rpljpf  rpsts^  in  part  at  least,  upon  the  supposed  injustice  of  his  being 

reciiiired  to  perform  his  covenants  after  he  has  lost  the  consideration 
for  which  he  entered  into  them.  In  substance,  the  plaintiff  alleges 
that  he  ought  not  to  be  :equired  to  perform  his  covenants,  because  he 
has  lost  the  cohabitation — the  reciprocity,  that  is,  the  immoral  connec- 
tion or  services  which  the  woman  agreed  to  afford  him.  The  bill  does 
not  appear  to  me  to  be  quite  consistent  with  itself.  When  the  plaintiff 
alleges  that  by  the  woman's  conduct  he  has  been  released  from  all  ob- 
ligation to  her,  must  he  not  be  considered  as  saying  that  if  she  had 
pursued  a  different  conduct,  that  is,  if  she  had  not  ceased  to  live  an  im- 
moral life  in  connection  with  him,  there  would  have  been  a  valid  and 
subsisting  obligation,  or,  in  other  words,  that  the  agreement  would  not 
have  been  void  ? 

I  reserved  this  case  for  the  purpose  of  looking  at  the  cases  which 
were  cited,  not  from  any  doubt  which  I  entertained  as  to  the  result.  I 
consider  that  this  court  has  authority  to  relieve  against  an  instrument 
which,  although  legal  upon  the  face  of  it,  was  in  fact  executed  for  an 
illegal  and  immoral  purpose  ;  but  where  a  party  to  the  illegal  or  im- 
moral purpose  comes  himself  to  be  relieved  from  the  obligation  he  has 
contracted  in  respect  of  it,  he  must  state  distinctly  and  exclusively  such 
grounds  of  relief  as  the  court  can  legally  attend  to ;  he  must  not  ac- 
company his  claim  to  relief,  which  may  be  legitimate,  with  claims  and 
complaints  which  are  contaminated  with  the  original  immoral  purpose. 

In  this  bill  the  plaintiff  claims  relief,  in  part  at  least,  upon  the  ground 
that  he  is  released  from  his  obligation  by  the  woman  having  ceased  to 
live  an  immoral  life  in  connection  with  him  ;  and  1  am  of  opinion  that 
upon  a  bill  so  framed  the  plaintiff  can  have  no  relief.  Let  the  demurrer 
be  allowed. 


SMYTH  V.  GRIFFIN. 
\^JiJ(    ^  In  Chancery,    before  Sir  Lancelot  Shadwell,  V.C,  December 

C.O-^<^  ^'   ^^'*^'  ^^^  January  12,   1843. 

■v4Pr|  \Reported  in  13  Simons  245.] 

The  plaintiff  cohabited  with   M.  S.,  a  married  woman  ;  and,  in   con- 
sideration of  her  agreeing  to  continue  to  cohabit  with  him,  he  executed 
a  deed,  whereby,  "  for  the  consideration  therein  mentioned,"  he  granted, 
^^"'tL  JT"  *°  ^  trustee  for  her,  an  annuity,  to  commence  on  his  death,  marriage, 

^  ^MT'T''  »  or  withdrawing  his  protection  from  her  ;  and  covenanted  to  charge  any 

A^y/^^A^^*^  ^^"<^  that  he  should  become  possessed  of  with  the  annuity  ;  and,  for  further 

/iW^Vv'^*/'         securing  the  annuity,  he  executed  a  bond,  in  the  penalty  of  ^1,000,  to 
r—  /^        ^^  trustee,  and  gave  a  warrant   of  attorney  to   enter   up  judgment 
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against  him  on  the  bond  ;  and  judgment  was  entered  up  against  him, 
aT"the  suit  of  the  trustee,  for  ^i,ooo  and  costs.  Some  years  afterward 
file  plaintiff  married,  previously  to  which  he  had  put  an  end  to  his  in- 
tercourse with  M.  S.,  and,  having  been  advised  that  the  annuity-deed 
and  collateral  securities,  which  he  stated  to  have  been  obtained  from 
Him  for  the  consideration  of  future  cohabitation,  were  not  binding  upon 
him,  he  refused  to  pay  the  annuity.  In  consequence  of  which,  M.  S., 
ilTThe  trustee's  name,  brought  an  action  against  him  on  the  judgment. 
TKe  bill  prayed  the  annuity- deed  and  collateral  securities  might  be  de- 
clared void  and  be  delivered  up  to  be  cancelled,  and  that  the  trustee 
migHTenter  up  satisfaction  on  the  judgment,  and  that  the  action  might 
be  stayed.     The  trustee  put  in  a  general  demurrer.* 

Mr.  Bethell  and  Mr.  Tripp  in  support  of  demurrer. 

Air.  Stuart  and  Mr.  Smytlie  in  support  of  the  bill. 

The  Vice- Chancellor.  Before  I  decide  this  case,  I  will  read  over 
Lord  Langdale's  judgment  in  Betty  v.  Chester ;  for  I  should  be  sorry 
to  do  anything  inconsistent  with  his  Lordship's  decision  in  that  case. 

The  VICE-CHANCELLOR.'  It  seems  to  me  to  be  plain,  upon  what  is 
stated  in  the  bill,  as  to  the  contents  of  the  annuity-deed,  the  bond  and  war- 
rant of  attorney,  that,  upon  the  face  of  them,  they  were  given  for  an 
unlawful  purpose  and  would  be  held  void  at  law,  independently  of  the 
statement,  made  by  the  plaintiff,  as  to  what  the  consideration  really 
was.  The  case,  therefore,  would,  as  to  them,  fall  within  the  principle 
adopted  by  Lord  Chancellor  Cottenham  in  Simpson  v.  Lord  Howden. 

As  to  what  is  stated  with  respect  to  the  foreign  judgment,  the  plaintiff" 
has  not  alleged,  and  I  collect,  from  what  passed  at  the  hearing,  did  not 
mean  to  allege  that  the  judgment  was  entered  up  in  pursuance  of  the 
warrant  of  attorney.  Without  more  allegation  than  I  find,  I  cannot  as- 
sume that  it  was  so  entered  up.  If  it  was  not  so  entered  up,  no  ground 
for  relief  from  that  judgment  is  stated  ;  and,  therefore,  none  can  be 
given. 

The  executory  covenant  to  charge  the  plaintiff's  future  land  does 
not  make  the  plaintiff's  case  better,  as  the  whole  instrument  is  void 
at  law. 

If  the  true  construction  of  what  is  stated  in  the  bill,  as  to  the  deed, 
bond  and  warrant  of  attorney,  were  that,  upon  the  face  of  them,  they 
were  not  given  for  an  unlawful  consideration,  then  the  two  decisions  by 
Lord  Langdale,  in  Batty  v.  Chester,^  are  exactly  applicable  to  this  case, 

'  The  above  statement  taken  from  the  head  note  has  been  substituted  for  the 
reporter's  statement  of  facts. — Ed. 

''His  Honor  delivered  a  written  judgment,  of  which  the  above  is  a  copy. 

'  There  were  two  decisions  by  Lord  Langdale  in  Batty  r.  Chester  :  one  on  a 
demurrer  to  the  original,  and  the  other  on  a  demurrer  to  the  amended  bill ;  but 
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where  the  bill  itself  alleges  the  unlawful  purpose  ;  and  1  shall  follow 
them  ;  and,  therefore,  the  demurrer  must  be  allowed. 


l^^tt^  SISMEV  ...  ELEY. 

4M  b-M/^^     ^^  Chancery,  before    Sir  Lancelot  Shadwell,  V.C,  April  28, 

J  Xl_mr-\i*^  [Reported  in  17  Simons  i.] 

^^^^JL^   y^  The  bill,  which  was  filed  on  the   ist  of  March,  1849,  stated  that,  on 

-    4^^Jvvyv«    the    6th  of  October,  1848,  the  plaintiff,  George  Deane  Sismey,  signed, 
»    .      jTT'^f^  sealed,  and  delivered  an  instrument  of  that  date,  which  was  made  or  ex- 
i  y     ,.rTBSr.rr«.m  pj-ggggfi  (Q  ]qq  made  between  him   of  the  one  part,  and   the   defendant, 
J^^P^ylVvrv^    Xouisa  Rosa  Eley,  of  the  other  part.' 

A^^,^y  The  bill  further  stated  that  one  quarterly  payment  of  the  annuity  of 

^^        .  ^100  became  payable  on   the   6th   of  January,  1849,  and  that  the  de- 

^^,yC<v^  *r~AN      fendant  had  applied  to  the  plaintiff  for  payment  thereof,  and  she  threat- 
^\,^^J^jl'Sy^'^  ^"^d  ^'^^  intended  to  bring  an  action  against  him,  on    the  covenant  for 
^^^  t*4a     pay^erit  of  that  annuity  :  That   the  indenture  of  the   6th  of  October, 
^''^^   y>  1848,  was  void  at  law,  by  reason  of  the  same  having  been  executed^Jby 

*'\5i/^f»^^^^^^'^    the  plaintiff,  for  an  illegal  and  immoral  consideration,  the  plaintiff'  hav- 
^^4k'^^0j  i"g  been  induced  and  drawn  in,  by  the  defendant,  to  execute  the  same 

.y     K  by  the  promise  and  expectation  made  and  held  out  to  him,  by  her,  that, 

rJi,^'''^  ^  if  he  would  execute  it,  she  would  live  with  him  as  his  mistress  in  unlaw- 

jfS^ittji^iA-^ ^  ^'^  cohabitation  ;  and  such   promise   and   expectation  was,  in   fact,  the 

tj-xS^K^^wkti^  X  consideration  for  the  execution  by  the  plaintiff  of  the  last-mentioned  in- 
denture. That  such  unlawful  consideration  did  not  appear  on  the  face 
of  the  indenture,  and  the  same  was  valid  at  law  ;  that  on  the  6th  of 
October,  1848,  the  plaintiff  paid  to  the  defendant  the  ^^300  mentioned 
in  the  indenture  of  October,  1848,  and  that  that  sum  was  so  paid  by  him 
pardy  in  consideration  of  the  indenture  of  May,  1848,  having  been  de- 
livered up  to  be  cancelled,  and,  partly,  in  consideration  of  such  future 
unlawful  cohabitation ;  that  the  indenture  of  May,  1848,  was  likewise 
itself  illegal  and  void,  the  same  having  been  made  in  consideration  of 
unlawful  cohabitation  ;  that  the  plaintiff  was  induced  to  execute  the 
said  indentures  by  the  wiles  and  artifices   of  the  defendant,  who  was~a 

neither  of  them  was  reported  when  the  demurrer  in  Smyth  v.  Griffin  was 
argued.  One  of  those  decisions  has  been  since  reported  (see  5  Beav.  103)  ;  but 
it  does  not  seem  to  be  an  authority  for  the  judgment  reported  above.  That 
judgment,  however,  was  affirmed  by  the  Lord  Chancellor,  with  costs,  in  M.  T., 
1844. 

'  The  statement  of  facts  has  been  abbreviated. — Ed. 


CHAP.  IV.]  SISMEY   V.    ELEY.  853 

person  of  unchaste  and  dissolute  life,  and,  before  her  connection  with 
the  plaintiff  and  after  such  connection  terminated,  had  lived  in  unlawful 
cohabitation  with  various  persons. 

The  bill  prayed  that  it  might  be  declared  that  the  indenture  of  Octo- 
ber, 1848,  was  void,  and  that  it  might  be  delivered  up  by  the  defendant 
t6T:hi5  plaintiff  to  be  cancelled  ;  and  that  the  defendant  might  be  re- 
strained from  commencing  any  action  on  that  indenture  or  the  cove- 
nants therein  contained. 

The  defendant  demurred  for  want  of  equity. 

Mr.  Roll  and  Mr.  Brett  in  support  of  the  demurrer. 

Mr.  BethellzxiA  Air.  Archibald  Smith  appeared  to  support  the  bill. 

The  Vice-Chancellor,  without  hearing  them,  said  :  The  instrument 
of  October,  1848,  appears  on  the  face  of  it  to  be  good.  But  the  plain- 
tiff alleges  that  it  is  void  at  law  by  reason  of  its  having  been  executed 
by  him  for  an  illegal  and  immoral  consideration  ;  he  having  been  in- 
duced and  drawn  in,  by  the  defendant,  to  execute  it,  by  the  promise  and 
expectation  made  and  held  out  to  him  by  the  defendant,  that,  if  he 
would  execute  it,  the  defendant  would  live  with  him,  as  his  mistress,  in 
unlawful  cohabitation  ;  and  that  such  promise  and  expectation  was,  in 
fact,  the  consideration  for  the  execution,  by  the  plaintiff,  of  the  last- 
mentioned  indenture.  Now  it  does  not  appear  that  the  plaintiff  has 
done  any  illegal  or  immoral  act  in  consequence  of  the  promise  and  ex- 
pectation made  and  held  out  to  him  by  the  defendant  ;  but,  on  the 
contrary,  it  appears  that  the  connection  between  him  and  the  defendant 
terminated  on  the  execution  of  the  deed ;  and,  therefore,  I  do  not  see 
why  this  court  should  not  interfere  on  his  behalf. 

Uenuirrer  overruled.' 

'  There  is  no  substantial  distinction  between  a  court  of  equitv  administering 
relief  by  way  of  decree,  and  interfering,  on  the  application  of  a  plaintiff,  to  com- 
pel the  discovery  which  he  asks.  Technicallj"  speaking,  there  is,  of  course,  a 
distinction  between  relief  and  discovery;  but  the  principle  is  the  same;  for  it 
seems  to  me  that  the  very  principle  which  would  restrain  the  court  from  giving 
relief  is  a  principle  that  would  also  restrain  the  court  from  giving  any  dis- 
covery. 

I  do  not  think  it  necessary,  in  such  a   case  as  this,  to  go  back  to  the  older 
cases;  but  I  shall  take   the  last  two   of  those  that  were  referred  to,  Sismey  v. 
Eley  and  Smyth  v.  Griffin.     In  Sismey  v.  Eley,  it  appeared  that,  although  there 
was  originally  an  immoral   purpose,  yet   the  party  who  filed  the  bill  to  be   re- 
lieved from  the  deed  which  he  had  executed  had  abandoned  that  immoral  pur- 
pose; and  the  act,  in  contemplation  of  which  the  deed  was  executed,  had  never     -^ 
been  done.     In  that  case,  therefore,  when  the  party  filed  his  bill  to  have  relief,    fk        r«         ^ 
he  was  in  the  situation  of  a  person  who  had  intended  to  do  something  immoral  \  fW  O  lA'**^ "y 
and,  to  a  certain  extent,  illegal,  but  had  refrained  from   doing  it,  and   who,  be-  1^  ^  Q^'  t  'rW 
fore  he  committed  the  crime,  changed  his  mind   and   asked  to  be  relieved.     ^'^  I  ».   ^    ij'^^ 
SWyth"^'.  Griffin,  the  party  actually  had  accomplished  the  bad  purpose  to  which.  I '^»^Jt  Q*^* 
-^— ■■—- -- " ™ .-^■^--^^-'-^-  |7*^   ^K%0 
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\^^^  Urr<-  AYERST  V.  JENKINS. 

.  ^ V- 

*'^^*1"'  In  Chancery,  befork  Lord  Sei.bornk,  C,  July  2,  3,  7,  1873. 

[Reported  in  Law  Reports,  i6  Equity  Cases  275.  J 

.     A^  j^.  •^0'»  Q-C.,  and  Mr.   IV.  Barber  for  the  plaintiff". 

^^^\  *  •  j^f^  Roxburgh,  Q.C.,  and  i^r.  Charles  IValker  for  the  defendants. 

^i-lPif  Cvj  if^'^^       July  7.     Lord  Selhorne,  L.C/     Mr.  William  Hardinge,  a  widower 

.        7>flifii      of  mature  age,  having  agreed  with  Isabella  Buckton,  the  sister  of  his  de- 

"    ^      Jv         ceased  wife,  to  cohabit  with  her  under  color  of  a  fictitious  marriage 

C^f*''^'^      ^      (both  parties  must  be  taken   to  have  known  that  a  real  marriage  was 

5^'  <X4>J^^*'*''    impossible,  and  there  is  no  suggestion   of  fraud,  deceit,  or  mistake  on 

yg^  |?V«s(       either  side),   transferred,   on   the    i6th   of  September,    1861,   into  the 

tv^eXAt^*^''     names  of  trustees  named  Buckton  and  Downes,  certain  shares  belong- 

U         I  ing  to  him  in  the  Alliance  Marine  Assurance  Company  and  the  London 

ViJi^*'^*'l  ^\      Chartered  Bank  of  Australia,  upon   trusts   declared  by  a  contempor- 

jb,  Vfw^^  '    aneous  deed,  to  which  the  settlor,  the  trustees,  and  the  lady  were  par- 

l^  %  L.  {4^^^  ties.     These  trusts  were  in^effect  for  the  immediate,  absolute,  and  un- 

1  conditional  benefit  of  the  lady,  without  any  power  of  revocation  ;  the 

income  being  secured  to  her  for  her  separate  use,  in  the  event  of  any 

future  coverture,  and  no  provision  being  made,  in  that  or  any  other 

event,  for  children.     The  lady  is  described  in  this  deed  as  a  spinster ;  it 

is  voluntary  on   the   face  of  it;  the  expressed  motive  being  that  Mr. 

Hardinge,  "  being  desirous  of  making  a   settlement  and  provision  for 

her,"  had  proposed  and  agreed  to  assign  and  transfer   the   shares  upon 

these  trusts.     The  lady  was  previously  informed   by  Mr.  Hardinge  of 

his  intention   to  make   this   settlement;  but  she  states,  in  effect  (and 

there  is  no  evidence  of  the  facts  beyond  her  statements)  that  he  did  so 

some  months  after  the  cohabitation  had  been  agreed  upon  ;  that  there 

was  no  bargain  or  contract  between  them  for  any  settlement.;  that  she 

the  deed  was  made  auxiliary,  and  then  there  was  a  bill  filed  for  relief  against  it; 

^  and  a  demurrer  was  put  into  the  bill  and  was  allowed. 

"^  The  language  of  the  Master  of  the  Rolls  in  Batty  v.  Chester  appears  to  me  to 

^  t|a-j^t)e  perfectly  intelligible.  His  Lordship  says  that  a  CQinXfif  equity  would^religve 
against  a  deed  which  was  given  for  an  immoral  purpose,  provided  there  are 
circumstances  existing  which  would  constitute  a  ground  for  relief  exclusive  of 
the  bad  conduct  of  the  party  who  asks  for  relief.  He  may  have  had  an  illicit 
purpose,  and  may  have  accomplished  it;  but  still,  if  there  are  other  grounds  be- 
sidei~those  on  which  this  court  would  interfere,  the  court  would  interfere  on 
those  grounds.  But  the  court,  as  he  says,  will  not  interfere  when  the  party 
who  claims  the  relief  shows  that  he  himself  has  participated  in  the  very  moral 
guilt  which  it  was  the  object  of  the  deed  to  procure.  That  is  my  interpretation 
'of  his  Lordship's  words. — Sir  Lancelot  Shadwell,  V.C,  in  Benyon  v.  Nettlefold, 
17  Simons  51,  55-57— Ed. 

'  The  statement  of  facts  has  been  omitted. — Ed. 


^•Jiir  ^^  w-^2^-^  t\  f>y  ■-— i  r 
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regarded  it  as  a  free^ajTdj;;oluntai^giftj^  and.  that^  offered,  by 

him,  nor  accepted  or  understood  by  her,  as  binding  her  to  the  fulfillment_ 
of  the  promise  of  cohabitation  previously  made.  She  also  produces  a 
paper,  written  by  Mr.  Hardinge  in  her  presence  and  communicated  by 
him  to  her,  after  their  agreement  to  Hve  together  and  some  time  before 
the  date  of  the  deed.  This  document  purports  to  contain  instructions 
to  Mr.  Hardinge's  solicitor  to  prepare  a  "deed  of  gift"  to  the  lady  of 
all  his  property,  with  provisions  for  any  children  who  might  be  born  of 
his  connection  with  her  in  the  event  of  her  marrying  after  his  death. 
In  this  paper  she  is  described  as  "  I.  B.  co.  ca.  Mrs.  H.,"  meaning,  evi- 
dently, "  Isabella  Buckton,  commonly  called  Mrs.  Hardinge."  These 
instructions,  however,  were  not  acted  upon,  unless  it  ought  to  be  pre- 
sumed that  they  in  some  unexplained  manner  resulted  in  the  execution 
of  the  deed  of  the  i6th  of  September,  i86r,  of  which  the  subject-matter 
was  much  more  limited  and  the  provisions  materially  different. 

Two  days  after  the  date  of  the  deed  Mr.  Hardinge  and  his  sister-in- 
law  went  through  the  form  of  a  marriage  ceremony,  and  they  lived  to- 
gether till  his  death,  which  happened  four  months  afterward.  The  lady 
has  ever  since  enjoyed  the  full  benefit  of  these  trusts  ;  and  in  April, 
1870,  she  married  a  Mr.  Jenkins  without  any  settlement,  doubtless  re- 
lying on  the  provision  so  made  for  her.  The  present  jjlaintiff  became 
the  legal  personal  representative  of  Mr.  Hardinge  in  1866,  and  in 
January,  1872,  he  filed  this  bill  in  that  character  (not  on  behalf  of  cred- 
itors, for  no  creditors  of  Mr.  Hardinge  are  alleged  to  exist),  seeking  to 
set  aside  the  deed,  as  founded  on  an  illegal  consideration,  and  therefore 
void,  and  asking  for  a  retransfer,  "  if  necessary,"  of  the  shares  from  the 
surviving  trustee,  Mr.  Downes.  The  question  which  I  have  to  decide 
is  whether  he  is  entitled  to  this  relief. 

In  the  first  place,  it  has  been  argued  that,  even  if  Mr.  Hardinge  him- 
self could  not  have  maintained  such  a  suit,  his  legal  personal  repre- 
sentative is  entitled,  under  these  circumstances,  to  do  so  ;  and  for  this 
position  Matthew  v.  Hanbury  '  decided  in  the  time  of  the  Lords  Com- 
missioners Trevor,  Rawlinson,  and  Hutchins  is  cited.  But  what  is  re- 
ported to  have  been  said  on  this  point  in  Matthew  v.  Hanbury  (if  it  is 
correctly  reported,  which  may  reasonably  be  doubted)  is,  after  all,  a 
mere  dictum^  not  necessary  to  the  decision.  No  support  is  given  to 
such  a  doctrine  by  any  later  authority,  and  I  hold  it  to  be  erroneous 
and  contrary  to  law. 

VVould,  then,  Mr.  Hardinge  himself  have  been  entitled  to  set  aside 
this  deed,  if  he  had  come  into  court  for  that  purpose,  upon  evidence 
similar  to  that  now  produced,  and  after  an  equal  lapse  of  time  ? 

It  was  said  that  he  might  do  so,  because   it  is   contended  to  be  the 

'  2  Vern.  187. 
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duty  of  this  court  to  discourage,  on  the  ground  of  public  policy,  by  all 
possible  means,  fictitious  marriages  between  persons  within  the  pro- 
hibited degrees  of  consanguinity  or  affinity.  But  I  am  not  aware  of 
any  law  which  has  imposed  that  particular  duty  on  this  court.  So  far 
as  the  power  of  moral  censorship  is  committed  to  any  of  the  courts  of 
this  country,  it  belongs,  not  to  this,  but  to  a  different  jurisdiction. 
The  policy  of  the  law  (and,  therefore,  of  this  and  every  other  court  in 
the  realm)  is,  no  doubt,  opposed  to  all  immorality  and  to  all  unlawful 
cohabitation ;  but  the  equitable  doctrines  applicable  to  such  cases  do 
not  depend  upon,  and  do  not  vary  with,  the  species  or  degree  of  im- 
morality in  each  particular  case.  The  law  matrimonial  contents  itself 
with  making  marriage  between  persons  standing  in  certain  relations  to 
each  other  absolutely  impossible,  without  attaching  special  penalties  to 
the  abuse  by  those  persons  of  religious  or  other  forms  or  ceremonies. 

Most  of  the  older  authorities  on  the  subject  of  contracts  founded  on 
immoral  consideration  are  collected  in  the   note   to   Benyon  v.  Nettle- 
,    V  *      fold.'     Their   results    may   be    thus    stated :     i.  Bonds   or   covenants 

L      b>    J'CJu'*  founded  on  past  cohabitation,  whether  adulterous,  mcestuous,  or  simply 
\":"**'*_"<^»  I        immoral,  are  valid  in  law,  and  not  liable    (unless   there  are  other  ele- 
^j|A  ments  in  the  case)  to  be  set  aside  in  equity.     2.  Such  bonds  or  cove- 

'^)  +'u»>h>'M^  nants,  if  given  in  consideration  of  future  cohabitation,  are  void  in  law, 
*  trU!uL«)  and  therefore,  of  course,  also  void  in  equity.  3.  Relief  cannot  be  given 
r  I  w^  n^-%^  against  any  such  bonds  or  covenants  in  equity  if  the  illegal  considera- 
""  '•^sf  i^  ^^'"  ^^^^  appears  on  the  face  of  the  instrument,  p^.  If  an  illegal  considera- 
ft':  T"  <«'*'^  ^'*^"  does  not  appear  on  the  face  of  the  instrument,  the  objection  of 
^T  __  particeps  cri minis  will  not  prevail  against  a  bill   of  discovery  in  equity 

in   aid  of  the  defense  to  an  action  at  law.  /  5.  Under  some  (but  not 
under  all)  circumstances,  when  the  consideration  is  unlawful,  and  does 
/  not  appear  on  the  face  of  the  instrument,  relief  may  be  given  to  di. par- 
ticeps criminis  in  equity. 

In  the  cases  of  this  class  there  has  been   no  actual  transfer  of  prop- 
^  'aVv^*^       erty  from   the  obligor  or  covenanter  to  the  obligee.     The  contract  has 


^vJJi 


*      yjM  "^      always  remained  in  fieri :  the  bond  or  covenant  conferred  a  mere  right 
^^l^tt  of  action,  and  conferred  that  right  only  if  there  was  a  good  and  lawful 

^ti^^^^^  consideration,  which,  in  the  absence  of  evidence   to  the  contrary,  the 

law  would  presume  from  an  instrument  under  seal.     If  the  considera- 
tion is  unlawful  there  is  no  legal  obligation  ;  "^  and  if  the  proof  of  such 

1  3  Mac.  &  G.  100. 

*  The  effect  of  illegality  in  the  absence  of  a  statute  providing  otherwise  is  to 
render  a  contract  or  transfer  voidable  not  void,  i  Ames,  Cases  on  Bills  and 
Notes  464,  note  i. 

It  is  for  this  reason  that  a  purchaser  for  value  without  notice  of  an  assignable 
right  acquires  an  indefeasible  right.  i  Ames,  Cases  on  Bills  and  Notes  464, 
note  I.— Ed. 


CHAP.  IV.]  AYERST   75.   JENKINS.  857 

illegal  consideration  depends  on  extrinsic  evidence,  and  does  not  ap- 
pear on  the  face  of  the  instrument,  a  court  of  equity  may,  for  that  rea- 
son, give  relief,  upon  the  principle  explained  by  Lord  Cottenham  in 
Simpson  v.  Lord  Howden.' 

In  the  present  case  relief  is  sought  by  the  representative,  not  merely 
of  ~i.  parttceps  critninis,  but  of  a  voluntary  and  sole  donor,  on  the  naked 
ground  of  the  illegality  of  his  own  intention  and  purpose  ;  and  that,  not 
against  a  bond  or  covenant  or  other  obligation  resting  in  fieri,  but 
against~ar"cbmpleted  transfer  of  specific  chattels,  by  which  the  legal 
estate  in  those  chattels  was  absolutely  vested  in  trustees,  ten  years 
before  the  bill  was  filed,  for  the  sole  benefit  of  the  defendant.  I  know 
no  doctrine  of  public  policy  which  requires  or  authorizes  a  court  of 
equity  to  give  assistance  to  such  a  plaintiff  under  such  circumstances. 
When  the  immediate  and  direct  effect  of  an  estoppel  in  equity  against 
relief  to  a  particular  plaintiff  might  be  to  effectuate  an  unlawful  object, 
or  to  defeat  a  legal  prohibition,  or  to  protect  a  fraud,  such  an  estoppel 
may  well  be  regarded  as  against  public  policy.  But  the  voluntary  gift 
of  partjof  his  own  property  by  one  particeps  critninis  to  another  is  in 
Itself  neither  fraudulent  nor  prohibited  by  law  ;  and  the  present  is  not 
the  case  of  a  man  repenting  of  an  immoral  purpose  before  it  is  too  late, 
and  seeking  to  recall,  while  the  object  is  yet  unaccomplished,  a  gift  in- 
tended as  a  bribe  to  iniquity.  If  public  policy  is  opposed  (as  it  is)  to 
vice  and  immorality,  it  is  no  less  true,  as  was  said  by  Lord  Truro  in 
Benyon  v.  Nettlefold,"  that  the  law,  in  sanctioning  the  defense  of  ^^ par- 
ficeps  critninis"  does  so  " on  the  grounds  of  public  policy,  namely,  that 
those  who  violate  the  law  must  not  apply  to  the  law  for  protection."  It 
is  a  maxim  of  law  not  opposed  to  any  equity,  that  "  /';/  pari  delicto 
melior  est  conditio  possidentis "  ;  and  it  is  a  principle  of  equity,  that 
long  delay  in  seeking  to  rescind  a  transaction  originally  voidable,  on  the 
faith  of  which  other  persons  have  irrevocably  made  their  arrangements 
in  life,  may  operate  as  a  bar  to  relief. 

A  dictum  of  Lord  Chancellor  Campbell  in  Coulson  v.  Allison,'  and  a 
decree  of  Vice-Chancellor  Stuart  in  Wootton  v.  Wootton,  were  cited  at 
the  bar  as  authorities  for  the  proposition  that  a  completed  transfer  of 
property,  like  that  now  in  question,  ought  to  be  set  aside  on  grounds 
such  as  those  relied  upon  by  the  plaintiff  in  this  case.  But  Lord  Camp- 
bell's words  had  reference  to  a  supposed  state  of  things  very  different 
from  that  with  which  I  have  to  deal ;  and  the  same  observation  applies 
to  Wootton  V.  Wootton,  which  was  the  case  of  a  mutual  settlement, 
made  on  the  occasion  of  one  of  these  fictitious  marriages,  from  which 
both  parties  desired,  or  were  at  least  willing,  to  be  relieved.  It  may  be 
that  the  door  of  this  court  is  not  closed  against  persons  repenting  of 
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such  an  unlawful  connection,  and  desirous  of  extricating  themselves 
from  fetters  which,  if  relief  were  refused,  might  practically  bind  thein  to 
it.  But  in  a  case  presenting  no  such  circumstances,  I  think  it  consist- 
ent with  all  sound  principle,  and  with  all  authority,  to  recognize  the  im- 
portance of  the  distinction  between  a  completed  voluntary  gift,  valid 
and  irrevocable  in  law  (as  I  hold  the  transfer  of  these  shares  to  the  de- 
fendant's trustees  to  be),  and  a  bond  or  covenant  for  an  illegal  consid- 
eration, which  has  no  effect  whatever  in  law.  In  Whaley  v.  Norton  ' 
the  Master  of  the  Rolls  said  "that  there  would  be  a  difference  in  these 
cases  between  a  contract  executed  and  executory,  and  that  this  court 
would  extend  relief  as  to  things  executory,  which,  if  done,  it  may  be 
might  stand."  In  Matthew  v.  Hanbury,^  a  case  already  referred  to 
the  same  principle  was,  by  implication,  recognized,  the  court  saying 
that  "  whereas  the  trustees  had  declared  a  special  trust  for  a  particular 
purpose,  as  to  one  of  the  debts,  that  will  not  avail,  there  being  no  proof 
that  the  testator  was  privy  thereunto,  or  directed  such  trust."  And  in 
Rider  v.  Kidder'  Lord  Eldon  asked  whether  there  had  been  any  case 
upon  the  distinction  between  a  recompense  for  past,  and  a  provision  for 
future  cohabitation,  "  where  the  court,  finding  the  woman  in  actual  pos- 
session of  the  property,  has  upon  that  ground  taken  it  out  of  her  hands. 
The  distinction,"  he  added,  "  upon  the  doctrine  of  prcEmium  piidicitice 
has  prevailed  in  the  case  of  restraining  her  from  enforcing  a  security. 
But  I  doubt  whether  there  is  any  instance  of  taking  the  property  out  of 
her  hands,  except  as  to  creditors."  And  Lord  Eldon's  final  decision  in 
that  case  proceeded  upon  grounds  irreconcilable,  in  my  opinion,  with 
the  supposition  that  he  would  have  granted  any  relief  if  the  stock  there 
in  question  had  been  proved  by  evidence  to  have  been  transferred  into 
the  joint  names  of  the  transferor  and  his  mistress,  with  the  intention  of 
making  the  man  a  mere  trustee  for  the  woman,  and  vesting  in  her  the 
immediate  and  absolute  beneficial  interest. 

My  judgment  upon  the  whole  of  this  case  is  adverse  to  the  plaintiff. 
There  is  no  legal  ground  on  which  the  efficacy  of  the  transfer  of  the 
shares  in  question  can  be  disputed  ;  and,  so  far  as  equitable  considera- 
tions enter  into  the  case,  they  appear  to  me  to  be  in  favor  of  the  defend- 
ant.    The  bill  must  be  dismissed,  with  costs. 

Solicitors  :  Mr.  J.  K.  Wright ;  Messrs.  Wilkinson  &>  Son. 

'  3  My.  &  Cr.  97.  2  3  m^c.  &  G.  102.  ^2  D.  F.  &  J.  525. 

1  1  Vern.  483.  *  2  Vern.  187,  188.  ^  jq  Ves.  366. 
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KAHN,  Jr.,  v.  WALTON  et  al.  />*^  ^' 

In  the  Supreme  Court  ok  Ohio,  January  8,  1889.  ^  C'-'O  , 

[Reported  in  46  C///o  5/a/^  Keporls  195.] 

Error  to  the  District  Court  of  Greene  County.' 
On  the  X5th  day  of  February,  1882,  Moses  A.  Walton  commenced 
his  action  in  the  Court  of  Common  Pleas  of  Greene  County  against 
the  plaintiff  in  error  Charles  Kahn,  Jr.,  and  The  Citizens'  National 
Bank  of  Xenia,  to  enjoin  the  bank  from  paying  two  checks,  one  for 
fifteen  hundred  dollars  and  the  other  for  five  hundred  dollars,  drawn 
by  him  upon  the  bank  in  favor  of  Kahn.  The  petition  alleges  : 
"  That  on  the  14th  day  of  February,  a.d.  1882,  the  defendant  Charles 
Kahn,  Jr.,  by  fraud  and  misrepresentation  obtained  from  the  plaintiff 
his  two  certain  checks  of  that  date  for  the  sums  of  fifteen  hundred 
dollars  and  five  hundred  dollars  respectively,  drawn  by  him  upon  the 
Citizens'  National  Bank  of  Xenia,  a  corporation  duly  incorporated 
under  the  laws  of  the  United  States  ;  that  said  checks  were  given 
and  are  wholly  without  consideration,  and  the  plaintiff  received  no 
value  therefor  whatever  ;  that  defendant,  Kahn,  is  about  to  present 
the  same  for  collection,  and  the  bank  is  about  to,  and  will,  unless  re- 
strained by  the  order  of  the  court,  pay  the  checks,  which  will  be  an 
irreparable  injury  to  the  plaintiff,  and  for  which  he  has  no  adequate 
remedy  at  law ;  that  Kahn  is  not  a  resident  of  said  county  and  has 
no  property  therein,  and  who  is,  as  plaintiff  is  informed  and  believes, 
whollv  insolvent."  The  petition  prays  "  that  the  bank  be  restrained 
and  enjoined  from  paying  said  checks,  and  that  they  may  be  ordered 
to  be  cancelled  and  delivered  up  to  the  plaintiff ;  and  for  all  other 
and  further  relief  to  which  in  equity  he  may  be  entitled." 

At  the  commencement  of  the  action,  the  plaintiff  obtained  a  tem- 
porary injunction  as  prayed  for,  and  on  the  6th  day  of  March 
amended  his  petition  by  adding  to  its  averments  the  following  : 
"  That  no  consideration  exists  for  said  checks  in  said  petition  men- 
tioned other  than  certain  gaming  contracts  entered  into  by  said  plain- 
tiff on  or  about  the day  of  February,  1882,  in  the  city  of  Cin- 
cinnati, Ohio,  with  the  said  Kahn,  a  broker  and  commission  merchant 
of  said  city,  for  the  purpose  of  speculating  in  the  price  of  wheat, 
pork,  and  lard,  and  which  said  contracts  made  by  said  Kahn  were  in 
violation  of  the  statute  of  gaming  and  against  public  policy,  and  were 
false  and  feigned,  and  by  which  he  undertook  in  form  to  buy  and  sell 
wheat,  pork,  and  lard  for  and  with  this  plaintiff  without  intending 

^  The  statement  of  facts  has  been  abbreviated. — Ed. 


860  KAIIN   n.    WALTON.  [CHAP.  IV. 

thereby  either  to  receive  or  deliver  said  wheat,  pork  or  lard,  but 
solely  to  wager  on  the  market  price  thereof,  and  to  pay  or  receive  the 
difference  between  the  price  in  the  contracts  and  the  market  rates 
at  any  time  during  the  month  of  March,  1882,  at  the  option  of  said 
Kahn,  whichever  the  same  would  be  ;  that  said  contracts  were  made 
as  a  cover  for  gambling  in  the  prices  of  wheat,  pork,  and  lard  ;  that 
no  wheat,  pork  or  lard  was  actually  to  be  delivered  or  received,  but 
the  difference  only  in  price  was  to  be  paid  on  the  one  side  or  received 
on  the  other  at  any  time  during  the  said  month  of  March,  at  the 
option  of  said  Kahn. 

"  That  in  pursuance  of  the  said  gaming  contracts,  and  in  addition  to 
the  execution  and  delivery  of  said  checks,  this  plaintiff  delivered  and 
paid  to  said  Kahn  the  sum  of  $500  ;  that  no  consideration  for  the 
payment  of  said  sum  of  $500  passed  to  the  plaintiff  other  than  that 
set  forth  aforesaid  ;  that  the  said  Kahn  received  to  the  plaintiff's  use 
said  sum  of  $500  so  lost  and  paid  to  said  defendant,  and  said  de- 
fendant, Charles  Kahn,  Jr.,  is  indebted  to  plaintiff  in  the  said  sum  of 
^500,  with  interest  from  the day  of  February,  1882. 

"  Wherefore  plaintiff  prays,  as  in  his  original  petition,  and  for  judg- 
ment against  said  defendant,  Kahn,  for  said  sum  of  $500,  with  interest 
from  February ,  1882." 

The  temporary  injunction  was,  on  motion  of  the  defendant,  Kahn, 
dissolved,  and  the  plaintiff  appealed  to  the  District  Court,  where,  on 
the  28th  of  April,  1882,  the  plaintiff,  by  leave  of  that  court,  filed 
another  amendment  to  his  petition,  adding  the  following  averments  : 
"  That  at  the  time  of  the  execution  and  delivery  of  the  said  checks 
the  plaintiff  had  on  deposit  with  said  bank  sufficient  money  to  pay 
said  checks  ;  that  prior  to  the  presentation  thereof  said  Kahn,  who 
is  insolvent,  by  his  agent,  made  inquiry  of  said  other  defendant  as  to 
whether  said  checks  were  good  and  would  be  paid  on  presentation  ; 
to  which  inquiry  said  bank  made  answer  that  said  checks  were  good 
and  would  be  paid,  and  said  bank  claims  to  have  certified  to  said 
checks,  and  bound  itself  thereby  to  pay  the  same  ;  that  prior  to  the 
filing  of  the  petition  therein,  and  the  allowance  of  said  restraining 
order,  this  plaintiff  requested  and  notified  said  Citizens'  National 
Bank  not  to  pay  said  checks  ;  but  said  bank  refused  said  request,  and 
threatened  to  and  will,  unless  restrained,  pay  said  checks." 

Jordan  &^  Jordans  for  plaintiff  in  error. 

John  Little  for  defendant  in  error — no  brief  filed. 

Williams,  J.  The  evidence  tends  to  prove  the  facts  found  by  the 
District  Court ;  and,  as  this  court  is  not  required  to  determine  the 
weight  of  the  evidence,  the  facts  so  found  will,  in  the  disposition  of 
the  case,  be  regarded  as  established  by  the  evidence.     The  case. 
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shown  by  these  facts,  and  those  admitted  by  the  pleadings,  is,  that 
Kahn  who  was  a  commission  broker  in  Cincinnati,  doing  business 
with  and  for  Ream  &  Co.,  brokers  and  commission  merchants  in 
Chicago,  bought  of  or  through  them  wheat  and  pork  for  future  de- 
livery, so  called,  on  Walton's  account.  The  transactions  were  mere 
speculations,  or  ventures  on  the  prices  of  the  commodities  named, 
without  any  intention  on  the  part  of  the  parties  concerned,  that  the 
property  should  either  be  delivered,  or  paid  for  ;  but  all  the  parties 
understood,  and  intended  that  settlements  should  be  made  between 
them,  on  the  differences  between  the  market  prices,  at  the  dates  fixed 
for  delivery,  and  those  named  in  the  contracts.  Kahn  was  to  have  a 
commission  for  his  services,  and  he  advanced  margins  on  the  deals. 
Walton  was  loser,  and  drew  his  two  checks,  amounting  to  two  thou- 
sim3" dollars,  on  the  bank  where  he  had  funds,  payable  to  Kahn,  for 
moneys  paid  by  him  on  the  deals  and  losses.  Walton  also  paid 
Kahn  five  hundred  dollars  in  money  on  the  same  account.  Kahn 
teTe^aphed  to  the  bank,  inquiring  if  Walton's  checks  for  the  amount 
of  those  drawn  to  him  were  good,  and  received  an  affirmative 
answer. 

Walton  notified  the  bank  not  to  pay  the  checks,  and  before  their 
presentation  brought  his  action  to  enjoin  their  payment. 

"ISu't  what  standing  has  the  plaintiff  in  a  court  of  equity?'  The 
transactions  upon  which  he  founds  his  claim  for  relief  were  unlawful  ; 
and  the  remedy  he  seeks  is  protection  against  the  consequences  of 
hTTowii  participation  in  them.  In  such  cases,  equity  keeps  its  hands 
off,  and  leaves  the  parties  where  it  finds  them.  It  is  a  fundamental 
rule  of  equity,  that  parties  wanting  its  aid  must  come  with  clean 
hands.  Courts  of  equity  require  honesty,  good  faith,  and  legality  in 
transactions  between  men  ;  and  if  a  party  would  pursue  his  remedy 
tTi"erein,  his  demand  must  not  rest  on  a  violation  of  law  for  its  founda- 
tion, or  arise  from  his  own  illegal  acts,  or  conduct  contra  bonos  mores ^ 
It  was  said  by  Lord  Mansfield  in  Holman  v.  Johnson'  that  "  No 
court  will  lend  its  aid  to  a  man  who  founds  his  cause  of  action  upon 
an  immoral  or  illegal  act.  If  from  the  plaintift's  own  stating,  or 
otherwise,  the  cause  of  action  appears  to  arise  ex  turpi  causa,  or  the 
transgression  of  a  positive  law  of  this  country,  there  the  court  says 
he  has  no  right  to  be  assisted.  It  is  upon  that  ground  the  court 
goes  ;  not  for  the  sake  of  the  defendant,  but  because  they  will  not 
lend  their  aid  to  such  a  plaintiff.     So  if  the  plaintiff  and  defendant 

'  Only  so  much  of  the  opinion  is  given  as  relates  to  this  question. — Ed. 
'  I  Waite's  Actions  and  Def.  153;  3  Ibid.  685. 
^  Cowp.  341. 
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were  to  change  sides,  and  the  defendant  was  to  bring  his  action 
against  the  plaintiff,  the  latter  would  then  have  the  advantage  of  it  ; 
for  when  both  are  equally  in  fault, /<?//<?/'  est  conditio  dcfeni/cniis."  In 
Atwood  V.  Fisk,'  which  was  a  bill  in_  equity  to  compel  tlie  surrender 
and  cancellation  of  a  note,  and  mortgage  given  to  secure  its  payment, 
on  the  ground  that  the  consideration  for  them  was  illegal,  the  court 
in  denying  the  relief  sought  by  the  bill  declares  it  to  have  long  been 
settled,  "  that  the  law  will  not  aid  cither  party  to  an  illegal  contract 
to  enforce  it  against  the  other,  neither  will  it  relieve  a  party  to  such 
a  contract  who  has  actually  fulfilled  it,  and  who  seeks  to  reclaim  his 
money  or  whatever  article  of  property  he  may  have  applied  to  such  a 
purpose.  The  meaning  of  the  familiar  m?ix\m,  in  pari  de/icio  potior 
est  conditio  defendentis,  is  simply  that  the  law  leaves  the  parties  exactly 
where  they  stand  ;  not  that  it  prefers  the  defendant  to  the  plaintiff, 
but  that  it  will  not  recognize  a  right  of  action,  founded  on  the  illegal 
contract,  in  favor  of  either  party  against  the  other.  They  must  settle 
their  own  questions  in  such  cases  without  the  aid  of  the  courts."  * 

'  loi  Mass.  363. 

^  The  opinion  in  full  in  Atwood  v.  Fisk,  loi  Mass.  363,  was  as  follows  : 

Ames,  J.  A  note,  given  in  consideration  of  a  composition  of  felony,  or  of  a 
promise  not  to  prosecute  for  a  crime  of  a  lower  degree  than  a  felony,  is  illegal, 
and  cannot  be  enforced  by  the  promisee  against  the  promisor.  And  it  makes 
no  difference  that,  of  various  elements  making  up  the  entire  consideration,  a 
part,  and  even  the  larger  part,  was  legal  and  valid.  If  part  of  the  consideration 
was  illegal,  the  effect  upon  the  note  would  be  the  same  as  if  the  whole  were 
illegal.  The  plaintiffs  insist  that  the  notes  referred  to  in  their  bills  of  complaint 
fall  within  this  rule  of  law. 

But  it  has  also  long  been  settled  that  the  law  will  not  aid  either  party  to  an 
illegal  contract  to  enforce  it  against  the  other,  neither  will  it  relieve  a  party  to 
such  a  contract  who  has  actually  fulfilled  it,  and  who  seeks  to  reclaim  his  money 
or  whatever  article  of  property  he  may  have  applied  to  such  a  purpose.  The 
meaning  of  the  familiar  maxim,  in  pari  delicto  potior  est  conditio  defendentis,  is 
simply  that  the  law  leaves  the  parties  exactly  where  they  stand  ;  not  that  it  pre- 
fers the  defendant  to  the  plaintiff,  but  that  it  will  not  recognize  a  right  of  action, 
founded  on  the  illegal  contract,  in  favor  of  either  party  against  the  other.  They 
must  settle  their  own  questions  in  such  cases  without  the  aid  of  the  courts.  In 
the  somewhat  quaint  language  of  Lord  Chief  Justice  Wilmot  in  Collins  v.  Blan- 
tern,  2  Wils.  350,  "all  writers  upon  our  law  agree  in  this  ;  no  polluted  hand 
shall  touch  the  pure  fountains  of  justice.  Whoever  is  a  party  to  an  unlawful 
contract,  if  he  hath  once  paid  the  money  stipulated  to  be  paid  in  pursuance 
thereof,  he  shall  not  have  the  help  of  a  court  to  fetch  it  back  again  ;  you  shall 
not  have  a  right  of  action  when  you  come  into  a  court  of  justice  in  this  unclean 
manner  to  recover  it  back.  Procut,  0  procut  este,  profani  1"  In  this  respect  the 
rule  in  equity  is  the  same  as  at  law.  Equity  follows  the  rule  of  the  law,  and  will 
not  interfere  for  the  benefit  of  one  such  party  against  a.  particeps  criininis.  The 
suppression  of  illegal  contracts  is  far  more  likely  in  general  to  be  accomplished, 
by  leaving  the  parties  without  remedy  against  each  other.     And  so  the  modern 
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The  statement  of  the  rule  by  Chancellor  Walworth  in  Harrington 
Z'.  Bigelow  '  may  be  applied  directly  to  this  case.  He  says  :  "  Where 
both  parties  have  been  engaged  in  an  illegal  transaction,  the  court 
will  not  lend  its  active  aid  to  the  one  party  to  get  rid  of  the  securities 
taken  upon  the  illegal  transaction,  nor  will  it  aid  the  other  party  in 
retaining  them  ;  but  will  leave  both  to  their  strict  technical  rights." 

In  Weakley  z;.  Watkins,'^  it  is  held  that  "a  Court  of  Chancery  will 
not  entertain  a  bill  to  cancel  an  obligation,  the  consideration  of  which 
is  a  violation  of  chastity,  the  compounding  of  a  felony,  smuggling, 
gaming,  false  swearing,  or  the  commission  of  any  crime,  or  a  breach 
of  good  morals."  This  was  a  bill  in  chancery  filed  by  Weakley  against 
Watkins  and  Ferguson,  to  obtain  the  cancellation  of  a  note  under 
seal  executed  ui)on  a  gammg  consideration.  A  demurrer  was  filed  to 
the  bill,  and  the  court  in  the  opinion  says  :  "  It  is  true  that  a  Court 
of  Chancery,  upon  tlie  principle  of  ^uia  timet,  will  order  said  instru- 
ments to  be  delivered  up  and  cancelled.  But  this  is  when  the  com- 
plainaht  has  been  imposed  upon,  and  executed  an  instrument  void, 

doctrine  is  established,  that  relief  is  not  granted  where  both  parties  are  truly  in 
pari  delicto,     (r  Story  Eq.  §  29S;  Claridge  v.  Hoare,  14  Ves.  59.) 

There  is  no  reason  why  equity  should  be  able  to  grant  relief  upon  principles 
different  from  those  recognized  in  courts  of  law.  If  the  plaintiffs  were  occupy- 
ing the  position  of  defendants,  and  if  the  cases  before  us  were  actions  brought 
to  recover  the  amount  of  the  notes  in  question,  they  could  avail  themselves  of 
the  maxim  above  referred  to  by  way  of  defense.  But  they  do  not  stand  in  that 
position.  They  are  themselves  invoking  the  aid  of  the  court  in  its  equity  juris- 
diction, to  relieve  them  from  a  contract  which  they  allege  to  be  illegal.  They 
are  actors,  or  plaintiffs,  and  apparently  are  in  a  position  in  which  the  maxim  in 
question  can  be  invoked  and  relied  upon  on  the  other  side.  If  the  notes  were 
founded  on  an  illegal  consideration,  why  should  the  court  lend  its  process  to  aid 
one  party  to  the  illegality,  rather  than  the  other?  What  superior  equities,  in 
that  view  of  the  case,  have  these  plaintiffs  over  the  defendants?  We  see  no 
such  inequality  in  position,  or  abuse  of  advantages,  as  to  entitle  them  to  the  aid 
of  the  court  on  the  ground  of  public  policy.  If  there  has  been  a  composition  of 
a  felony,  or  a  suppression  of  a  criminal  prosecution,  the  plaintiffs  were  parties 
to  it  as  well  as  the  defendants,  and  it  may  perhaps  be  argued  that  the  plaintiffs 
have  had  the  benefit  of  the  alleged  corrupt  agreement,  and  are  merely  seeking 
to  be  relieved  from  its  inconveniences.  They  are  seeking  not  to  get  back  money 
paid  under  an  illegal  contract,  but  to  recall  notes  and  securities  which  they  have 
given  under  such  a  contract,  a  distinction  which  is  too  slight  to  make  much  dif- 
ference in  the  substantial  equities  of  the  case.  (Worcester  v.  Eaton,  11  Mass. 
375-) 

We  see  no  occasion  for  the  interference  of  the  court,  as  prayed  for,  upon  any 
view  of  the  case.  If  the  bookkeeper  embezzled  the  funds  of  his  employers,  he 
not  only  committed  a  crime,  but  he  also  incurred  a  debt.  This  debt  he  was 
legally  and  morally  bound  to  pay,  and  the  defendants  had  a  right  to  make  use  of 

'  II  Paige  349. 

'  7  Humph.  356. 
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for  fraud,_accident,  mistake  or  other  cause,  which  renders  it  iniqui- 
tous and  unjust  that  it  should  be  enforced  against  him,  and  when  In 
the  execution  of  it  he  has  himself  been  guilty  of  no  violation  of  law 
or  good  morals.  But  this  principle  has  never  been  held  applicable  to 
instruments  knowingly  executed  in  violation  of  good  morals,  or  ex- 
press prohibition  either  by  common  or  statute  law.  For  instance,  no 
Court  of  Chancery  will  entertain  a  bill  to  cancel  an  obligation,  the 
consideration  of  which  was  a  violation  of  chastity,  compounding  a 
felony,  the  smuggling  of  goods  in  violation  of  the  revenue  laws, 
gaming,  false  swearing,  etc.;  and  this  for  very  obvious  reasons.  The 
complainant  shall  not  be  permitted  to  charge  himself  with  crime,  and 
obtain  relief  out  of  it ;  and  because  public  policy  requires  that  llie 
execution  of  all  such  contracts  shall  be  discouraged  ;  which  cannot 
be  more  effectually  done  than  by  repelling  all  actions  upon  them  in 
courts  of  justice.  In  contracts  of  the  kind  now  under  consideration, 
we  have  held  that  they  are  inoperative  and  void,  as  contrary  to  good 
morals  and  positive  enactment,  and  that  as  such  they  are  not  fit  sub- 
jects for  the  action  of  a  court ;  it  is  true  that  in  all  the  cases  we  have 
heretofore  had  the  attempt  has  been  to  enforce  them  ;  but  we  can 

all  lawful  and  proper  means  to  enforce  its  payment  or  to  obtain  security.  The 
rule  of  the  common  law,  that  all  civil  remedies  in  favor  of  a  party  injured  by  a 
felony  are  either  merged  in  the  higher  offense  against  public  justice,  or  sus- 
pended until  after  the  termination  of  a  criminal  prosecution  against  the  offender, 
is  no  part  of  the  law  of  Massachusetts.  (Boston  &  Worcester  Railroad  Co.  v. 
Dana,  i  Gray  83.)  The  fact  that  the  debt  grew  out  of  a  breach  of  trust,  and 
had  its  origin  in  fraud  and  criminality,  is  not  a  reason,  as  a  matter  of  law,  for 
bestowing  upon  the  debtor  any  peculiar  privileges  or  exemptions.  If  the  sup- 
pression of  a  criminal  prosecution  was  one  of  the  considerations  for  the  contracts 
made  and  securities  given  by  the  plaintiffs,  they  can  avail  themselves  of  that 
fact  as  a  defense  in  any  suit  at  law  against  them  upon  such  contracts.  They 
are  in  no  danger  of  losing  the  benefit  of  that  defense  in  consequence  of  any 
transfer  of  the  notes  to  a  third  person.  Some  of  the  installments  were  overdue 
and  unpaid,  and  for  that  reason  no  indorsee  could  so  hold  them  as  to  deprive 
the  plaintiffs  of  their  defense.  As  to  the  exercise  by  the  mortgagees  of  the  power 
of  sale  given  by  the  terms  of  the  mortgages,  it  cannot  be  difficult  for  the  plain- 
tiffs to  see  that  any  purchaser  at  such  sale  should  be  fully  notified  (if  notice 
should  be  thought  necessary)  of  all  grounds  of  objection  to  the  notes  and  mort- 
gages, and  of  their  intention  to  contest  any  title  which  such  purchaser  shall  ven- 
ture to  buy  at  the  sale.  It  is  well  settled  that  all  defenses  (except  the  Statute  of 
Limitations)  that  can  be  made  against  the  notes  can  also  be  made  against  the 
mortgages.     (Vinton  v.  King,  4  Allen  562.) 

Whether  the  evidence  reported  can  be  said  to  prove  the  alleged  illegality  in 
the  contract  is  a  question  which  we  have  not  found  it  necessary  to  decide,  or 
even  to  consider.  In  any  view  that  can  be  taken  of  that  question,  the  plaintiffs 
are  not  in  a  position  to  claim  the  equitable  relief  prayed  for  ;  and  therefore,  in 
each  case,  the  bill  is  dismissed,  with  costs  for  the  defendants.  — Ed. 
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see  no  difference  in  the  position  of  the  winner  and  loser,  so  far  as  to 
their  right  in  becoming  active  movers  upon  such  contracts  in  the 
courts;  the  one  seeking  to  enforce  them  by  the  judgment  of  a  court 
of  law,  the  other  seeking,  by  the  aid  of  a  Court  of  Chancery,  to  have 
them  delivered  up  and  cancelled  ;  they  are  equally  repelled  upon 
reason  and  authority." 

It  was  said  by  this  court  in  Roll  ?'.  Raguet,'  that  "  whenever  the 
agreement  appears  to  be  illegal,  immoral,  or  against  public  policy,  a 
court  of  justice  leaves  the  parties  as  it  finds  them  ;  if  the  agreement 
be  executed,  the  court  will  not  rescind  it ;  if  executory,  the  court  will 
not  aid  in  its  execution."  This  was  again  held  in  Raguet  v.  Roll  '^ 
The  doctrine  of  these  cases  has  recently  been  approved  and  enforced 
by  this  court.* 

And  in  Thomas  v.  Cronise,^  it  is  laid  down  as  "  a  universal  princi- 
ple, both  in  law  and  equity,  that  where  an  agreement  is  founded  upon 
a  consideration  illegal,  immoral,  or  against  public  policy,  a  court  will 
leave  the  parties  where  it  finds  them." 

In  Hooker  v.  DePalos,^  the  same  doctrine  is  announced  in  the  fol- 
lowing language:  "The  maxim  ^  ex  turpi  causa,  non  oritur  actio,'  is 
an  old  and  familiar  one,  resting  on  the  clearest  principles  of  public 
policy,  and  never  to  be  ignored.  In  accordance  with  this  maxim, 
nothing  is  better  settled  than  that,  in  regard  to  contracts  which  are 
entered  into  for  fraudulent  or  illegal  purposes,  the  law  will  aid  neither 
party  to  enforce  il.eii  whilst  they  remain  executory,  either  in  whole 
or  in  part,  nor,  when  executed,  will  it  aid  either  party  to  place  him- 
self in  statu  quo  by  a  rescission,  but  will,  in  both  cases,  leave  the 
parties  where  it  finds  them.  It  is  true  that  particular  statutes  have 
been,  from  time  to  time,  enacted  in  this  State  as  well  as  in  many  of 
our  sister  States,  which  are,  to  some  extent,  in  contravention  of  this 
common  law  doctrine.  The  statutes  of  this  State,  which  allow  money 
won  by  gaming  or  betting  to  be  recovered  back  by  the  loser,  furnish 
an  example  of  this  kind.  But  such  statutes  are  a  recognition  of  the 
established  rule  that  no  recovery  could  be  had  in  such  cases  at  com- 
mon law ;  they  are  exceptional  in  their  character  ;  are  in  derogation 
of  the  common  law  ;  and  therefore  are  to  be  construed  strictly,  and 
not  extended  by  implication  beyond  the  particular  cases  of  illegality 
for  which  they  provide."     The  statutes  adverted  to  change  the  com- 

•  4  Ohio  -loo. 

*  7  Ohio,  pt.  I,  p.  77.     And  see  Raguet  v.  Roll,  7  Ohio,  pt.  2,  p.  70. 

3  McQuade  v.  Rosecrans,  36  Ohio  St.  442  ;  Williams  v.  Englebrecht,  37  Ohio 
St  383. 

■»  16  Ohio  54. 
»  23  Ohio  St.  251. 
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nion  law  so  far  as  to  give  the  loser  the  right  to  recover  back  what  he 
has  lost,  and  provide  a  remedy  therefor,  but  no  farther.  In  all  other 
respects  the  common  law  governs.  Whether  these  statutes  have  any 
proper  application  to  contracts  like  those  under  discussion  need  not 
now  be  decided  ;  for  if  it  be  granted  that  they  have,  yet,  since  they 
make  no  provision  for  equitable  actions  for  injunctions,  the  right  to 
such  remedy  must  be  determined  by  considerations  independent  of 
the  statutory  regulations.* 

The  legislature,  apparently  recognizing  the  inapplicability  of  the 
statutes  theretofore  in  force  to  such  contracts  and  transactions,  en- 
acted that  of  May  4,  1885  (82  Ohio  L.  254),  which  declares  all  con- 
tracts for  the  sale  of  grain,  provisions,  and  other  specified  articles, 
when  there  is  no  intention  to  deliver,  or  pay  for,  the  articles  sold,  to 
be  void,  and  makes  them  gambling  and  criminal  acts.  This  statute 
having  been  passed  after  the  contracts  between  these  parties  were 
made,  of  course  cannot  affect  the  decision  of  the  case.  And  if  it 
were  otherwise,  they  do  not  confer  upon  the  plaintiff  the  right  to 
maintain  the  action  prosecuted  by  him. 

Precisely  what  effect  has  been  given  the  English  statutes,  in  the 
decisions  of  the  courts  of  that  country  upon  this  subject,  is  not  very 
clear  ;  it  is  nevertheless  true  that  parties  to  gaming  securities  were 
there  expressly  authorized  by  statute  to  go  into  chancery  for  dis- 
covery, which  gave  ground  for  the  application  of  the  familiar  rule, 
that  a  Court  of  Chancery  having  jurisdiction  for  one  purpose  will 
retain  the  case  for  final  relief.  In  the  case  of  Rawden  v.  Shadwell,' 
which  was  a  bill  for  discovery,  and  the  cancellation  of  a  bond  given 
for  money  won  at  gaming,  the  report  states  that  Lord  Hardwicke  de- 
creed with  great  clearness,  and  said,  by  Stat.  9,  Anne,"  all  securities  for 
money  won  at  play  are  made  void,  consequently  the  payment,  under 
any  security,  cannot  be  supported  ";  and  Baker  v.  Williams  is  refer- 
red to  in  the  report  as  an  authority  for  the  decree.  In  the  note  to 
the  case  it  is  said  that  the  Statute  of  9  Anne  gives  leave  to  come  into 
a  Court  of  Chancery  for  a  discovery  ;  and  Sir  J.  Jeckyll,  Master  of 
the  Rolls,  in  the  note  citing  Baker  v.  Williams,  said  :  "  And  if  it  (the 
note)  was  put  in  suit  at  law,  no  doubt  but  the  party  might  make  a 
defense  against  it  under  the  act;  but  that  is  no  objection  against 
coming  into  this  court  (Chancery),  for  as  the  person  giving  the  note 
is  entitled  to  a  discovery  here,  it  could  not  be  the  intention  of  the 
legislature,  that  after  the  discovery,  he  should  be  sent  to  another 
court  for  relief;  so  it  is,  that  upon  a  discovery  of  assets,  the  court 
grants  relief,  without   sending  the  party  to  law."     And  it  may  be 

'  Veach  7/.  Elliott,  i  Ohio  St.  139  ;  Thomas  v.  Cronise,  supra. 
'  I  Ambler  268. 
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noticed  that  in  Woodson  v.  Barrett,'  the  Supreme  Court  of  Virginia 
followed  Rawden  v.  Shadwell,  under  a  statute  which  was  an  exact  copy 
of  9  Anne,  except  that  the  word  "  contract "  was  inserted  in  it,  which 
was  omitted  in  the  Statute  of  Anne.  And  the  case  is  followed  by  the 
same  court  in  Skipwith  v.  Strother/ 

In  this  respect  the  Statute  of  Anne  differs  essentially  from  ours. 
The  only  actions  provided  for  by  our  statute  are  the  purely  legal 
ones,  to  recover  back  the  money  lost,  and  for  the  conversion  of  the 
goods  won  of  the  plaintiff.  No  suit  in  equity  is  authorized  or  con- 
templated. The  provision  of  the  statute  that  the  plaintiff  may  annex 
to  his  petition  in  the  legal  action  it  permits,  interrogatories  for  dis- 
covery, at  once  removes  the  necessity  and  cause  for  recourse  to 
equity  ;  and  the  statute  which  created  the  right,  having  specially 
prescribed  the  legal  remedies  mentioned,  and  none  other,  they  must 
be  deemed  exclusive. 

It  cannot  be  denied,  however,  that  courts  have  differed  in  the  ap- 
plication of  these  kindred  maxims,  "  ex  turpi  causa  non  oritur  actio" 
dSiK""  in  pari  delicto  portior  est  conditio  defendentis"',  especially  to 
gaming  securities,  which,  it  has  been  held  by  some  courts,  are  so  far 
elccepted  from  the  operation  of  the  maxims  that  equity  will  decree 
them  to  be  surrendered  and  cancelled.  The  reasons  given  for  so 
hoXaihg  are  that  "  the  circulation  of  gaming  bonds  is  no  less  to  be 
discountenanced  than  the  giving  of  them,  and  no  means  are  more 
likely  to  prevent  the  giving  of  them,  than  to  put  an  effectual  stop  to 
their  circulation  ";  and,  that  because  the  losers  are  permitted  to  de- 
fend against  securities  given  by  them,  on  the  ground  that  they  were 
given  for  a  gaming  consideration,  courts  of  equity  should  entertain 
suits  for  their  cancellation. 

These  appear  to  be  arguments,  not  so  much  in  favor  of  the  asserted 
exception,  as  against  the  maxims  themselves;  for  it  is  apparent  that  the 
same  reasoning  would  in  the  same  measure  exclude  from  their  opera- 
tion every  contract  and  security  founded  upon  any  other  illegal  con- 
sideration. The  circulation  of  all  bonds  and  securities  given  for  any 
illegal  or  immoral  consideration  is  quite  as  much  to  be  discounten- 
anced as  the  giving  of  them  ;  gaming  bonds  and  securities,  no  more 
than^thers  ;  and,  if  putting  a  stop  to  the  circulation  of  gaming  bonds, 
by  a  resort  to  a  court  of  equity  to  compel  their  surrender  and  cancel- 
lation, be  the  most  effective  means  of  preventing  the  giving  of  them, 
tTien  the  same  means  should  be  permitted  and  adopted,  and  for  the 
same  reason,  to  accomplish  the  same  end,  with  regard  to  bonds  and 
securities  given  for  any  other  illegal  consideration.     And  if,  because 

'  2  Hen,  &  Munf.  88.  *  3  Rand.  216. 
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parties  may  defend  against  securities  given  by  them,  on  llie  ground 
that  they  were  given  for  a  gaming  consideration,  it  is  a  valid  reason 
why  a  court  of  equity  should  entertain  a  suit  for  the  concellation  of 
such  securities,  it  is  an  equally  valid  reason  why  that  court  should 
entertain  suits  for  the  cancellation  of  instruments  founded  upon  any 
other  illegal  consideration  ;  for  such  consideration  may  also  be  made 
a  ground  of  defense  to  them.  Such  is  the  logical  result  of  the  argu- 
ment in  favor  of  the  exception  contended  for.  And  some  English 
cases  have  gone  to  that  extent.  In  Neville  v.  Wilkinson,'  Lord  Chan- 
cellor Thurlow  is  reported  to  have  said,  "  that  in  all  cases  where 
money  was  paid  for  an  unlawful  purpose,  the  party,  though  particcps 
crimt/iis,  might  recover  at  law  ;  and  that  the  reason  was,  that  if  courts 
of  justice  mean  to  prevent  the  perpetration  of  crimes,  it  must  be  by 
!  not  allowing  a  man  who  has  got  possession  to  remain  in  possession,, 
but  by  putting  the  parties  back  to  the  state  in  which  they  were  be- 
fore." But  Mr.  Justice  Story,  referring  to  the  words  of  the  Lord 
Chancellor,  says  :  "  This  is  pushing  the  doctrine  to  an  extravagant 
extent,  and  effectually  subverting  the  maxim,  '/«  pari  delicto  potior 
est  conditio  defendentis.'  The  ground  of  reasoning  upon  which  his 
lordship  proceeded  is  exceedingly  questionable  in  itself;  and  the 
suppression  of  illegal  contracts  is  far  more  likely  in  general  to  be  ac- 
complished, by  leaving  the  parties  without  remedy  against  each  other, 
and  by  thus  introducing  a  preventive  check  naturally  connected  with 
a  want  of  confidence,  and  a  sole  reliance  upon  personal  honor.  And 
so  accordingly  the  modern  doctrine  is  established."*  The  difference 
between  the  earlier  cases  and  the  current  authorities  on  the  subject 
is  pointed  out  in  the  following  note  to  this  section  :  "  I  say,  at  pres- 
ent ;  for  there  has  been  considerable  fluctuation  of  opinion,  both  in 
courts  of  law  and  equity,  on  this  subject.  The  old  cases  often  gave 
relief  both  at  law  and  in  equity,  where  the  party  would  otherwise 
derive  an  advantage  from  his  iniquity.  But  the  modern  doctrine  has 
adopted  a  more  severely  just  and  probably  politic  moral  rule,  which 
is,  to  leave  the  parties  where  it  finds  them,  giving  no  relief  and  no 
countenance  to  claims  of  this  sort."  Mr.  Bispham,  in  his  "  Prin- 
ciples of  Equity,"  sec.  223,  says  :  "  The  rule,  both  at  law  and  in 
equity,  in  regard  to  gambling  transactions,  now  seems  to  be  that  the 
courts  will  not  only  refuse  to  lend  their  aid  for  the  purpose  of  enforc- 
ing such  contracts,  but  they  will  not  assist  the  losing  party  in  setting 
the  contracts  aside  or  recovering  back  the  money  paid.  The  maxim 
applicable  to  such  cases  is  ''potior  est  conditio  possidentis."  The 
opinion  of  the  Supreme  Court  of  Massachusetts,  in  the  case  of  At- 


'  I  Bro.  Ch.  R.  547. 


'  I  Story's  Eq.  Jur.  §  298. 
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wood  V.  Fisk,  before  cited,  is  to  the  same  effect.  It  is  there  stated  as 
the  prevailing  doctrine,  that  "  the  suppression  of  illegal  contracts  is 
far  more  likely  in  general  to  be  accomplished  by  leaving  the  parties 
without  remedy  against  each  other.  And  so  tlie  modern  doctrine  is 
established  that  relief  is  not  granted  where  both  parties  are  t'/i  pari 
delicto" 

A  review  of  all  the  authorities  would  occupy  much  space,  and  be 
of  little  practical  value. 

The  test  for  determining  when  the  objection  that  the  parties  are  in\  '"f  ^  ^  J^  ^ 
J>ari  delicto  can  be  sustained  is  whether  the  plaintiff  can  make  out  his  i 
case  otherwise  than  through  the  medium,  and  by  the  aid  of  the  illegal  i  ^ 

transaction  to  which  he  was  himself  a  party  ;  and  when  applied  to  I  HA  dw*'^ 
this  case,  is  conclusive  against   the   plaintiff.'     He   asserts   that  he "  ^fv^  Ct 
knowingly  entered  into  an  unlawful  engagement  ;    one  contrary  to  ^if\-,'^  P 
good  morals  and  against  public  policy.     He   entered  into    it  with         ^^'%iM/'*J^ 
knowledge  that  either  he  or  the  other  party  must  lose,  and  with  the      «  J^ . 

intention  of  reaping  the  fruits  of  his  unlawful  venture  if  he  should       ^^  / 

'  It  has  been  suggested  that  a  plaintiff  is  necessarily  in  pari  delicto  if,  in  order  f 

to  establish  his  claim,  he  must  introduce  evidence  of  the  illegal  contract.     (Tay-    i  T ft'^^'^^  •v  * 
lor  V.  Chester,  L.  R.  4  Q.  B.  309  ;  Heffner  v.  Lewis,  73  Pa.  St.  302.)     In  Tay-     f%v^V^    ♦ 
lor  V.  Chester,  L.  R.  4  Q.  B.  309,  314,  Mellor,  J.,  said  :  ^        m 

"  The  true  test  for  determining  whether  or  not  the  plaintiff  and  the  defendant     ^*    I  ^ 
y^Qxe  in  pari  delicto  IS  by  considering  whether  the  plaintiff  could  make  out  his    ftirfWinAj    ^^^v 
case  otherwise  than  through  the  medium  and  by  the  aid  of  the  illegal  transac- 
tion  to  which  he  was  himself  a  party."     (Simpson  v.  Bloss,  7  Taunt.  246;  Frivaz 
V.  Nichols,  3  C.  B.  501.) 

It  is  submitted  that  the  test  suggested  is  artificial,  making  the  question  de- 
pend not  upon  substance,  but  upon  form,  namely,  the  order  of  proof.  Further- 
more, it  would  seem  that  such  a  test  would  practically  eliminate  this  class  of  IOjMm^J^  • 
cases  from  the  law,  since  it  is  necessary  for  the  plaintiff  to  show  a  failure  of  con- 
sideration, and  this  he  can  do  only  by  showing  that  the  defendant  has  failed  to 
perform  a  contract  in  exchange  for  which  the  benefit  was  conferred  by  the  plain- 
tiff. But  to  establish  the  defendant's  default  or  failure  to  perform,  he  must 
necessarily  establish  the  terms  of  the  contract,  and  these  when  established  would 
usually  show  the  illegality,  if  any  existed. 

This  test  was  rejected  in  Sampson  v.  Shaw,  loi  Mass.  145,  151,  where  Wells, 
J.,  said  : 

"It  is  argued  on  the  plaintiff's  behalf  that  the  claim  which  he  makes  is  for  l«*'^*M?"'^, 
money  had  and  received,  traced  distinctly  to  Thaxter's  hands,  and  held  by  a 
contract  tainted  with  no  illegality  ;  that  the  defendant  in  order  to  resist  the 
claim  is  obliged  to  set  up  an  illegal  agreement,  and  rely  upon  it,  and  that  this 
necessity  is  the  test  as  to  the  equality  of  the  delict.  However  ingenious  this 
suggestion  may  be,  it  can  hardly  prevent  the  court  from  taking  the  whole  trans- 
action together  and  considering  what  it  is  in  substance  and  effect.  The  applica-  "T^VVVv  A 
XAOTi_ojj\^ma^m  in  pciri  delicto,  etc.,  does  not  depend  upon  any  technicaTTule  \) 

as^to  which  party  is  the  first  to  urge  it   upon    the  coijrt   in   the  pleadings."    '|'*'4*0^ 
(Keener  on  Quasi-CoritractS,  274-27  <;.) — Ed.  ^  .v  . 
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prove  to  be  the  winner.     His  expectations  were  disappointed.     He 
lost,  paid  part  of  the  loss,  and  for  the  purpose  of  making  further  pay- 
ment drew  his  checks  on  a  bank  in  wliich  he  had  sufficient  funds  on 
deposit  to  pay  them.    These  checks  he  delivered  to  the  winner,  or  his 
agent,  and  having  gone  thus  far,  he  appeals  to  a  court  of  equity  to 
interfere  in  his  behalf,  and  interpose  its  extraordinary  aid  by  injunc- 
tion to  stop  their  payment.     After  he  lost,  he  might  have  refused 
further  to  act,  and  still  be  safe  ;  and  if  by  giving  the  checks  the  other 
party  has  acquired  an  advantage  over  him,  it  results  from  his  volun- 
tary act  in  the  execution  of  his  illegal  enterprise.     We  fail  to  perceive 
how,  to  relieve  parties  in   cases  like  this,  from  the  consequences  in 
which  their  own  wrongful  conduct  has  involved  them,  would  tend  to 
discourage  such  adventures,  promote  good  morals,  increase  respect 
for  the  law,  or  accord  with  a  sound  public  policy.     In  reaching  this 
conclusion,  we  have  not  overlooked  the  rule  that  a  party,  who  ad- 
vances money  upon  an  undertaking  or  agreement  to  do  an  act  that  is 
illegal,  immoral  or  against  public  policy,  may,  at  any  time  before  the 
wrongful  act  is  done,  and  while  the  agreement  or  undertaking  remains 
wholly  unexecuted,  repent  and  retract.     He  may  wholly  rescind  the 
contract,  prevent  the  act  from  being  done,  and  recover  back.     The 
law  encourages  such  repentance  and  abandonment  of  the  unlawful 
undertaking,   and  will   aid   the   party,   because  it  tends   to    prevent 
wrongdoing.     But  to  be  efficacious,  the  repentance  must  be  timely  ; 
and  it  comes  too  late  after  the  unlawful  act  has  been  done  and  the 
undertaking  in  whole  or  in  part  performed.     Then  the  law  will  assist 
neither  party  in  its  further  execution,  nor  to  undo  what  has  been  done 
in  its  execution.' 

Judgment  reversed  and  petition  dismissed.' 


PULLMAN  PALACE  CAR    COMPANY  v.  CENTRAL  TRANS- 
PORTATION COMPANY. 

In  the  United  States  Circuit  Court  for  the  Eastern  District 
OF  Pennsylvania,  December  19,   1894. 

\^Reported  {71  65  Federal  Reporter  158.] 

This  was  a  suit  by  Pullman  Palace  Car  Company  against  the  Central 
Transportation  Company,  and  a  cross-bill  by  the  latter  company  against 
the  former.     The  cause  was  heard  on  pleadings  and  proofs. 

'  Hooker  ?'.  DePalos,  supra. 

^  The  dissenting  opinions  of  Minshall  and  Spear,  JJ.,  have  been  omitted. — 
Ed. 
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yb/in  G.  Johnson  and  Frank  P.  Prichard  for  complainant. 

A.  H.  Wuitersteen,  George  Tucker  Bispham,  Edward  S.  Is/iam,  and 
John  S.  Runnells  for  defendant. 

KuTi.ER,  District  Judge.  The  Central  Transportation  Company,  a 
Pennsylvania  corporation,  chartered  December  30,  1862,  with  a  capital 
of  $200,000,  authorized  to  construct  sleeping  cars  and  run  them  under 
contract  with  such  railroad  companies  as  might  contract  with  it,  entered 
upon  the  exercise  of  its  franchises,  built  cars,  and  operated  them  in  pur- 
suance of  such  contracts.  At  this  time  the  sleeping-car  business  was 
in  its  infancy  ;  but  soon  a  great  demand  arose  for  such  cars,  and  with 
the  improvements  made  from  time  to  time  for  the  accommodation  and 
comfort  of  travellers  using  them,  it  quickly  became  profitable.  The 
business  of  this  company  so  increased  that  in  1865  an  enlargement  of 
its  capital  became  necessary,  and  under  authority  of  the  laws  of  the 
State  it  was  made  $2,000,000.  From  that  time  forward  its  earnings  and 
net  profits  appear  to  have  been  large.  By  1870  it  had  become  the 
owner  of  119  cars  with  their  equipments,  at  a  cost,  including  repairs,  of 
over  a  million  and  a  half  of  dollars,  was  the  licensee  of  various  patents 
for  such  cars,  and  the  owner  of  others,  on  account  of  which  it  had  paid 
(probably)  half  a  million  of  dollars  ;  it  had  also  acquired  valuable  con- 
tracts with  many  railroad  companies,  whose  roads  mainly  traversed  the 
country  between  the  Mississippi  River  and  the  Atlantic  Ocean,  forming 
an  important  and  valuable  system  on  which  to  prosecute  its  business  of 
operating  sleeping  cars. 

The  Pullman  Company  was  incorporated  in  1867,  having  similar 
franchises,  and  was  engaged  in  the  same  business,  with  an  original  capi- 
tal of  $1,250,000,  which  was  increased,  two  years  later,  to  $1,750,000. 
It  also  had  prospered,  and  in  1870  was  the  owner  of  many  cars,  which 
it  operated  under  contracts  with  various  railroad  companies,  mainly  in 
the  western  sections  of  the  country. 

At  this  time  controversy  arose  and  litigation  commenced  between  the 
parties ;  and  in  view  of  the  situation  they  mutually  agreed  that  a  union 
and  consolidation  of  the  two  systems  and  their  business  was  desirable. 
In  consequence,  on  February  17,  1870,  a  lease  of  the  property  and 
business  of  the  Central  Transportation  Company  to  the  Pullman  Com- 
pany was  agreed  upon  and  executed,  the  rent  being  fixed  at  $264,000 
per  annum  subject  to  specified  contingencies. 

Shortly  before  entering  into  the  lease  the  Central  Transportation 
Company  purchased  the  patents  under  which  it  had  previously  paid  roy- 
alties as  licensee,  for  the  sum  of  $266,000,  thereby  adding  this  much  to 
the  cost  value  of  the  property  transferred. 

Question  having  arisen  respecting  the  authority  of  the  Central 
Transportation  Company  to  make  the  proposed  lease,  application  was 
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made  to  the  Legislature  of  Pennsylvania,  at  the  instance  of  both  parties, 
on  this  account,  and  the  following  statute,  dated  February  9,  1870,  was 
passed  : 

"  Be  it  enacted  ....  that  the  charter  of  the  Central  Transporta- 
tion Company  ....  be  and  the  same  is  hereby  extended  for  ninety- 
nine  years  from  the  expiration  of  its  present  charter  ;  and  said  company 
is  hereby  empowered  to  enter  into  contracts  with  corporations  of  this 
State  or  any  other  for  the  leasing  or  hiring  and  transfer  to  them  of 
their  railway  cars  and  other  personal  property  ;  and  shall  have  power  to 
increase  their  present  capital  stock  $200,000." 

Exhibit  A,  attached  to  the  original  bill,  is  a  copy  of  the  lease,  to 
which  we  need  not  at  present  make  further  reference. 

The  Pullman  Company  took  possession  of  the  property  and  business 
transferred,  consolidating  it  with  its  own,  thereby  creating  one  harmo- 
nious system  of  sleeping-car  transportation  that  extended  throughout 
the  country.  Some  of  the  cars  received  were  subsequently  sold,  as 
unsuited  to  existing  requirements  of  the  lessee's  business  and  others 
were  abandoned  as  worn  out.  Some  of  the  railroad  contracts  were  re- 
placed by  new  ones  taken  in  the  name  of  the  Pullman  Company,  and 
some  were  cancelled.  The  evidence  seems  to  warrant  the  defendant's 
statement  that  "  of  the  one  hundred  and  nineteen  cars  transferred,  five 
have  disappeared,  without  compensation  to  the  Pullman  Company, 
seventy-seven  have  been  sold,  that  thirty-seven  are  on  hand  ;  and  that 
a  total  of  seven  hundred  and  thirteen  thousand  three  hundred  and 
thirty-four  dollars  has  been  received  by  the  Pullman  Company,"  on  ac- 
count of  the  sales.  The  car  equipments  have  disappeared.  Whether 
this  statement  is  entirely  accurate  is  not  important  at  this  time.  Pull- 
man cars  and  equipments  have  taken  the  place  of  the  cars  and  equip- 
ments of  the  Central  Transportation  Company,  and  the  property  and 
business  of  the  latter  company  are  completely  merged  in  the  property 
and  business  of  the  former — as  the  parties  no  doubt  contemplated  they 
should  be  when  executing  the  lease.  The  consolidation  intended,  of 
the  interests  and  prospects  of  the  two  companies,  could  not  otherwise 
be  accomplished.  The  effect  of  uniting  the  business  in  the  Pullman 
Company  appears  to  have  fully  justified  the  expectation  of  the  parties. 
The  increase  of  profits  over  the  separate  earnings  of  the  two  companies 
was  immediate,  continuous  and  very  large. 

The  Pullman  Company  paid  the  stipulated  rent  as  it  matured  until 
January,  1885,  when  a  dispute  arose  between  the  parties  (the  nature  of 
which  is  unimportant  here),  and  further  payments  were  refused.  The 
Central  Transportation  Company  sued  for  the  next  installment,  and  re- 
covered a  judgment,  which  was  reversed.  A  second  suit  being  com- 
menced for  the  following   installment   the   defendant   repudiated  the 
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lease,  by  pleas  denying  its  validity,  as  in  excess  of  the  lessor's  authority 
and  against  public  policy.  The  defense  was  sustained  in  the  court  be- 
low, and  also  in  the  Supreme  Court,  While  the  case  was  pending  ^he 
Pullman  Company  filed  the  original  bill,  now  before  us,  praying  an  in- 
junction against  further  prosecution  of  the  suit,  and  against  bringing 
other  suits  for  subsequent  installments ;  setting  up  as  grounds  for  equit- 
able interference  (in  substance)  :  First,  that  the  net  earnings  of  the 
business  had  fallen  below  $264,000,  and  that  the  company,  therefore, 
desired  to  surrender  the  lease  in  pursuance  of  its  terms,  that  it  was  im- 
possible to  restore  the  cars  and  equipments,  or  reassign  the  contracts,  and 
that  therefore  the  aid  of  a  court  of  equity  was  necessary  to  ascertain  what 
compensation  should  be  made;  and  second,  that  the  lease  is  invalid 
because  the  lessor  had  no  authority  to  make  it,  and  consequently  that 
the  Pullman  Company  was  under  no  obligation  except  to  return  such 
part  of  the  property  as  could  be  returned,  and  render  compensation  for 
what  could  not ;  that  it  desired  to  do  this  and  needed  the  court's  aid  in 
the  premises. 

After  hearing  the  parties  the  court  declined  to  interfere  with  the  suit 
pending,  on  the  ground  that  the  validity  of  the  contract  could  be  there 
tried  as  well  as  in  equity,  but  enjoined  against  bringing  other  suits  for 
subsequent  installments. 

After  the  decision  referred  to  had  been  rendered  the  plaintift"  moved 
for  leave  to  discontinue  the  bill,  and  the  defendant  for  leave  to  file  a 
cross-bill  to  enforce  return  of  the  property  or  compel  compensation. 
The  first  of  these  motions  was  dismissed,  and  the  second  allowed. 

Many  facts  which  may  be  important  in  a  subsequent  stage  of  the 
case  are  omitted  here  as  unimportant. 

The  Pullman  Company's  answer  to  the  cross-bill,  denying  responsi- 
bility for  the  property  received,  raises  the  principal  question  before  us. 
The  denial  rests  on  the  fact  that  the  property  was  transferred  under  an 
unlawful  contract. 

The  following  propositions  respecting  such  contracts  may  be  affirmed 
with  confidence  :  First,  that  the  courts  will  not  enforce  them  ;  second,  that 
the  courts  will  not  interfere  for  the  relief  of  either  party  when  they  have 
been  executed  ;  third,  that  the  courts  will  interfere  to  compel  restitution 
of  property  received  under  such  a  contract  by  one  who  repudiates  it — 
except  when  the  contract  involves  moral  turpitude.  These  propositions 
find  ample  support  from  text  writers  and  the  courts.  The  third  only  is 
involved  here  ;  and  omitting  what  is  embraced  by  the  exception  it  is 
indisputable.  What  constitutes  "  moral  turpitude,"  or  what  will  be 
heU  such,  is  not  entirely  clear.  A  contract  to  promote  crime  certainly 
involves  it.  A  contract  to  promote  public  wrong,  short  of  crime,  may 
or  may  not  involve  it.     If  parties  intend  such  wrong,  as  where  they 
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conspire  against  the  public  interests,  by  agreeing  to  violate  the  law  or 
some  rule  of  public  policy,  the  act  doubtless  involves  moral  turpitude. 
When  no  wrong  is  contemplated,  but  is  unintentionally  conmiitted, 
through  error  of  judgment,  it  is  otherwise.  Turpitude  is  defined  by 
Webster  to  be  "inhtrent  baseness  or  vileness  of  princi[)le,  or  acting, 
shameful  wickedness."  No  unintentional  wrong,  or  iniproper  act  inno- 
cent in  purpose,  can  involve  it.  When  individuals  or  corporations  enter 
into  contract  in  excess  of  authority  or  violate  some  rule  of  law  unin- 
tentionally, the  act  does  not  involve  moral  wrong,  much  less  turpitude. 
The  subject  has  been  much  before  the  courts,  and  while  loose  and  mis- 
leading expressions  appear  occasionally,  the  decisions  are  all  reconcila- 
ble with  this  statement.  The  numerous  cases  cited  by  the  plaintiff  pre- 
sent no  exception.  Bank  v.  Owens  '  decides,  only,  that  the  courts  will 
not  enforce  an  unlawful  contract.  Wheeler  v.  Sage '  is  altogether  inap- 
plicable. Coppell  V-  Hall  ^  was  a  suit,  substantially,  for  the  fruits  of 
an  unlawful  contract.  St.  Louis,  etc.,  R.  Co.  ?/.  Terre  Haute  &  I.  R. 
Co.*  decides  that  the  court  will  not  set  aside  an  unlawful  contract 
which  has  been  so  far  executed  as  to  make  this  inequitable.  Higgins  v. 
McCrea  ^  decides  that  the  defendant's  counterclaim,  for  money  ex- 
pended in  promoting  an  "offense  against  the  law,"  cannot  be  recov- 
ered. In  King  v.  Green,"  the  contract  was  fully  executed,  and  the 
court  therefore  refused  to  interfere.  Atwood  v.  Fisk  ^  was  a  bill  to  re- 
cover property  parted  with  under  an  unlawful  contract,  while  the  plain- 
tiff held   the  consideration.*     In   Johnson  v.   Hulings,'  the  plaintiff's 

'2  Pet.  538.  -  I  Wall.  518. 

^7  Wall.  542.  ■*  145  U.  S.  393;  12  Sup.  Ct.  953. 

*  116  U.  S.  671 ;  6  Supt.  Ct.  557.  *  6  Allen  139. 

■"  loi  Mass.  363. 

"With  respect  to  the  relief  that  can  be  afforded  here.  I  take  the  rule  to  be, 
that  a  plaintiff  who  comes  to  a  court  of  equity  for  relief  against  judgment  at 
law,  or  other  legal  security,  on  the  ground  of  usury,  cannot  be  relieved,  except 
upon  the  reasonable  terms  of  paying  to  the  defendant  what  is  really  and  ^ona 
pde  due  to  him.  On  the  other  hand,  if  the  party  claiming  under  such  usurious 
judgment,  or  other  security,  resorts  to  this  court  to  render  his  claim  available, 
and  the  defendant  sets  up  and  establishes  the  charge  of  usury,  the  court  will  de- 
cide according  to  the  letter  of  the  statute,  and  deny  all  assistance,  and  set 
aside  every  security  and  instrument  whatsoever  infected  with  usury.  It  is  per- 
fectly immaterial,  in  respect  to  the  application  of  the  principle  to  the  case  of  the 
debtor  who  sues  here,  whether  the  usury  be  confessed  by  the  defendant  in  his 
answer,  or  be  made  out  by  proof.  The  plaintiff  must  still  consent  to  do 
what  is  just  and  equitable  on  his  part,  or  the  court  will  not  assist  him,  but  leave 
him  to  make  his  defense  at  law  as  well  as  he  can.  The  case  of  Taylor  v.  Bell 
(2  Vern.  171)  is  a  striking  but  very  harsh  illustration  of  the  rule.  The  plaintiff 
had  given  bonds  with  sureties,  for  moneys  borrowed  at  usury,  and  a  warrant 
to  confess  judgment,  and  judgment  was  entered  thereon.     He  then  brought  his 

«  103  Pa.  St.  498. 
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cause  of  action  rested  on  an  unlawful  consideration — compensation  for 
selling  property  in  violation  of  the  license  laws.  Myers  v.  Meinrath  * 
is  identical  with  King  u.  Green,''  being  a  suit  to  recover  back  property 
parted  with  under  an  executed  contract.    Thomas  v.  City  of  Richmond  ' 

bill  to  be  relieved,  and  for  an  account,  and  through  the  answer  confessed  the 
facts  from  which  the  usury  was  deduced,  relief  was  denied,  and  he  was  ordered 
to  pay  principal,  interest,  and  costs.  So,  in  a  late  case  in  the  Exchequer 
(Skyrne  v.  Rybot,  cited  in  Orde  on  Usury  113),  where  a  bond  and  warrant  of 
attorney  was  taken  in  an  usurious  transaction,  the  decree  was,  to  take  an  ac- 
count of  the  money  really  paid,  and  that  on  payment  thereof,  the  bond  and 
warrant  of  attorney  were  to  be  delivered  up.  In  Scott  v.  Nesbit  (2  Bro.  641; 
2  Cox  183)  we  have  this  strong  observation  of  Lord  Thurlow  :  "  I  take  it  to  be 
an  universal  rule,"  he  observes,  "that  if  it  be  necessary  for  you  to  come  into 
this  court  to  displace  a  judgment  at  law,  you  must  do  it  upon  the  equitable 
terms  of  paying  the  principal  money  really  due,  with  lawful  interest.  I  have 
no  idea  of  displacing  a  judgment  upon  any  other  terms."  He  directed  in  that 
case  that  the  judgment  should  stand  as  a  security  for  the  money  actually  paid, 
■with  legal  interest. 

The  equity  cases  speak  one  uniform  language  ;  and  I  do  not  know  of  a  case 
in  which  relief  has  ever  been  afforded  to  a  plaintiff,  seeking  relief  against 
usury,  by  bill,  upon  any  other  terms.  It  is  the  fundamental  doctrine  of  the 
court.  Lord  Hardwicke  (i  Ves.  320)  said,  that  in  case  of  usury,  equity  suffers 
the  party  to  the  illicit  contract  to  have  relief,  but  whoever  brin^js  a  bill,  in  case 
of  usury,  must  submit  to  pay  principal  and  interest  due.  Lord  Eldon  (3  Ves. 
&  Bea.  14),  after  an  interval  of  more  than  sixty  years,  declared  precisely  the 
same  rule.  At  law,  says  he,  you  must  make  out  the  charge  of  usury,  and  at 
equity  you  cannot  come  for  relief  without  offering  to  pay  what  is  really  due; 
and  you  must  either  prove  the  usury  by  legal  evidence,  or  have  the  confession 
of  the  party.  In  Eagleson  v.  Shotwell  (i  Johns.  Ch.  Rep.  536)  the  same  rule 
was  followed  in  this  court,  where  a  party  came  to  be  relieved  against  usury  in  a 
mortgage. 

I  have  been  thus  particular  in  showing  the  rule  of  equity  on  this  subject  be- 
cause the  plaintiff  has  sought  by  his  bill  to  have  all  the  securities  taken  by  the 
defendant,  and  infected  with  usury,  declared  void,  and  ordered  to  be  cancelled, 
without  offering  to  pay  anything.  His  counsel  have  also  contended,  at  the 
hearing,  that  the  rule  in  equity,  where  the  defendant  confesses  the  usury,  or  it  is 
established  by  testimony,  is  the  same  as  it  is  when  usury  is  set  up  as  a  defense 
to  a  demand  in  law  or  equity.  All  that  I  can  do  in  this  case,  consistently  with 
my  view  of  the  established  doctrine  of  the  court,  is  to  direct  an  account  to  be 
taken  of  the  dealings  betwaen  the  parties,  and  to  hold  the  securities  which  the 
defendant  has  taken,  to  be  good  only  for  the  balance  which  may  appear  to  be 
due  to  the  defendant,  after  deducting  all  usurious  excess  in  any  of  his  commis- 
sions and  charges. 

The  objection  that  presses  upon  the  subject  is,  that  the  statute  of  usury  may 
be  in  a  great  degree  eluded  by  taking  a  judgment  bond,  which  precludes  the 
debtor  from  an  opportunity  of  pleading  the  usury  in  a  court  of  law;  and  if  he 
can  only  be  relieved  upon  the  principles  of  a  court  of  equity,  or  by  the  summary 
powers  of  a  court  of  law,  acting  upon  equitable  principles,  the  usurious  creditor 

'  loi  Mass.  366.  '^  6  Allen  139.  ^  12  Wall.  349. 
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was  a  suit  to  enforce  an  illegal  contract,  and  Brown  v.  Tarkington  '  is 
the  same  in  principle.  Dent  v.  Ferguson  ^  decides  that  "  where  one 
transfers  property  to  defraud  creditors,  and  for  years  acquiesces  ;  con- 
curring in  devices,  collusive  suits  and  impositions  on  courts,  to  further 
the  purpose,"  equity  will  not  aid  him  to  recover  it  back.  Clements  v. 
Yturria,'  Thomson  v.  Thompson/  Sykes  v.  Beadon,^  Snell  v.  Dwight ' 
were  all  suits  to  enforce  illegal  contracts. 

It  is  thus  seen  that  not  one  of  these  cases  is  inconsistent  with  the 
proposition  stated. 

On  the  other  hand,  Morawetz  on  Corporations,  at  section  721,  says  : 
"  The  general  rule  is  that  if  an  agreement  is  legally  void  and  unen- 

is  sure  to  preserve  his  principal  sum  and  the  lawful  interest.  But  this  objection 
was  for  a  long  time  perceived,  and  felt,  and  endured  in  the  courts  of  law  before 
any  remedy  could  be  applied  ;  and  though  they  interfered  at  first  most  effectu- 
ally, by  vacating  the  warrant  of  attorney  and  allowing  the  party  to  come  in  and 
plead,  they  seem  now  to  have  abandoned  the  case  to  equitable  relief,  and  to 
choose  to  administer  no  other.  It  is  the  folly  of  the  party  to  have  precluded 
himself  from  pleading  by  confessing  judment.  Leges  vigilantibus  nojt  dormien- 
tibus  subveniunt.  At  any  rate,  though  it  were  even  to  be  regretted,  the  courts 
of  law  cannot  place  the  debtor  in  a  condition  to  be  enabled  to  annul  the  contract 
altogether,  under  the  sanction  of  the  statute;  yet  certainly  I  should  introduce  a 
new  principle  into  this  court  if  I  was  now  to  undertake  to  displace  a  judgment 
at  law  upon  any  other  terms  than  those  I  have  mentioned. 

The  same  objection  and  difficulty  occur  in  the  case  of  a  mortgage  taken  to  se- 
cure an  usurious  loan,  with  a  power  to  sell  annexed  to  it,  by  means  of  which  the 
creditor  forecloses  his  mortgage  by  an  act  hi  pais,  without  calling  upon  any 
court  to  assist  him.  The  debtor  has  no  relief  in  that  case  but  by  applying  to 
this  court,  and  then  he  must  comply  with  the  terms  of  paying  what  was  actually 
advanced.  He  deprives  himself,  in  that  case,  by  the  power  to  sell,  as  he  does 
in  the  other,  by  his  warrant  of  attorney  to  confess  judgment,  of  an  opportu- 
nity to  appear  in  the  character  of  defendant  and  plead  the  usury.  These  are 
cases  in  which  the  party,  by  his  own  voluntary  act,  deprives  himself  of  his  abil- 
'Wj  to  inflict  upon  the  creditor  the  loss  of  his  entire  debt.  Many  other  cases 
may  be  stated  in  which  the  same  result  will  follow.  The  party  is  in  the  same 
situation  if,  instead  of  resisting  the  usurious  claim,  he  pays  it.  He  cannot  then 
expect  assistance  to  recover  back  more  than  the  usurious  excess.  If  the  war- 
rant of  attorney  or  the  power  to  sell  were  procured  by  fraud,  or  surprise,  or 
accident,  that  would  form  a  distinct  head  of  relief,  and  in  no  wise  applicable  to 
the  case.  And,  perhaps,  it  is  sufficient  for  the  purposes  of  public  justice  and 
public  policy,  that  the  law  has  enabled  a  debtor  in  every  case,  in  which  he  does 
not  of  his  own  accord  deprive  himself  of  the  means,  to  plead  the  statute  in  dis- 
charge of  his  usurious  contract,  and  of  his  obligation  to  pay  even  what  was  re- 
ceived, and  that  in  all  cases  he  can,  by  paying  the  actual  principal  received,  and 
the  lawful  interest,  be  relieved  from  the  usurious  exaction. — Kent.  C,  in  Fan- 
ning V.  Dunham,  5  John.  Ch.  122,  142-146. — Ed. 

'  3  Wall.  377.  •■'  132  U.  S.  50;   10  Sup.  Ct.  13. 

^  8r  N.  Y.  290;  Holt  -'.  Green,  73  Pa.  St.  200.      ■*  7  Ves.  473. 

'  II  Ch.  Div.  193.  6  J20  Mass.  if. 
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forceable  by  reason  of  some  statutory  or  common-law  prohibition,  either 
party  to  the  agreement  who  has  received  anything  from  the  other  party, 
and  has  failed  to  perform  the  agreement  on  his  part,  must  account  to 
the  latter  for  what  has  been  so  received.  Under  these  circumstances, 
the  courts  will  grant  relief  irrespective  of  the  invalid  agreement,  unless 
it  involves  some  positive  immorality,  or  there  are  other  reasons  of  pub- 
lic policy  why  the  courts  should  refuse  to  grant  any  relief  in  the  case." 

In  a  footnote  he  says  : 

"It  is  sometimes  said  to  be  a  maxim  ^  in  pari  delicto  melior  est  con- 
ditio possidentis'  The  word  ^delicto'  in  this  instance,  however,  means 
something  more  than  mere  illegality.  It  is  difficult  to  define  what  con- 
stitutes such  immorality  as  will  cause  the  courts  not  only  to  declare  a 
contract  legally  void,  but  to  refuse  all  relief  to  the  parties,  irrespective 
of  the  contract.  The  decisions  indicate  that  the  matter  rests  largely  in 
the  discretion  of  the  court  in  each  particular  case. 

"  Persons  who,  at  the  expense  of  a  corporation,  have  received  benefit 
from  an  tdtra  vires  transaction,  even  a  transaction  that  is  illegal  as 
against  public  policy,  may  have  to  refund  to  the  corporation  to  the  ex- 
tent of  the  benefit  they  have  received." 

Taylor  on  the  I-aw  of  Private  Corporations  (section  314)  says  : 

"  The  general  rule  in  regard  to  contracts  which  are  not  immoral,  or 
where  there  are  no  other  reasons  of  public  policy  why  courts  should 
refuse  to  grant  relief,  but  are  simply  illegal  and  unenforceable  on  ac- 
count of  some  statutory  or  common-law  prohibition,  is  that  either  party 
to  them  who  has  received  anything  from  the  other  party,  and  has  failed 
to  perform  the  agreement  on  his  part,  must  account  to  the  other  for 
what  has  been  so  received These  principles  have  been  repeat- 
edly applied  in  actions  growing  out  of  contracts  entered  into  by  corpo- 
rations. Though  illegal  and  unenforceable  as  contracts,  recovery  of  the 
consideration  has  generally  been  allowed  where  higher  public  consider- 
ation than  the  immediate  equities  between  the  parties  were  not  in- 
volved." 

Spelling  on  Private  Corporations  (section   167)  says  : 

"  Why  should  not  a  corporation  be  always  liable  to  refund  the  money 
or  property  of  a  person  which  it  has  obtained  improperly  and  without 
consideration,  or  if  unable  to  return  it,  to  pay  for  the  benefit  obtained 
thereby?  To  say  that  a  corporation  cannot  sue  or  be  sued  upon  an 
7/ltra  vires  arrangement  is  one  thing.  To  say  that  it  may  retain  the 
])roceeds  thereof,  which  have  come  into  its  possession,  without  making 
any  compensation  whatever  to  the  person  from  whom  it  has  obtained 
then),  is  something  very  different,  and  savors  very  much  of  an  induce- 
ment to  fraud.  On  the  other  hand,  a  person  who  has  obtained  corpo- 
rate property  or  funds  in  an  ultra  vires  transaction   has  obtained  what 
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the  parties  dealing  with  him  had  no  power,  no  autliority,  to  alienate.  It 
belongs  to  the  corporation,  not  to  hitn.  Therefore,  as  in  every  case  o*" 
a  person  obtaining,  however  dona  fide,  that  which  belongs  to  another, 
such  person  must  make  restoration,  in  specie  or  in  value,  it  seems  nec- 
cessarily  to  follow  that  restoration  must  similarly  be  made  when  the 
alienation  is  ultra  vires." 

Waterman  on  Corporations  (section  i6i,  p.  608)  says: 

"  Though  a  corporation  cannot  be  sued,  any  more  than  any  other 
citizen,  directly  upon  a  contract  or  analogous  transaction  which  does 
not  bind  it,  yet  if  it  sets  up  this  defense,  it  must  restore  to  the  other 
party  what  it  has  obtained  from  him.  It  may  re[)udiate  the  transaction 
if  it  chooses,  but  if  so,  it  must  repudiate  altogether ;  it  cannot  repro- 
bate and  approbate  ;  it  cannot  keep  what  in  another  form  it  has  re- 
jected." 

The  case  of  Spring  Co.  v.  Knowlton  "  is  worthy  of  particular  notice. 
The  suit  was  for  property  parted  with  under  an  unlawful  executory  con- 
tract. The  court,  after  remarking  on  the  absence  of  moral  turpitude, 
says  : 

"  The  question  is  whether,  conceding  the  contract  to  be  unlawful,  the 
property  parted  with  under  it  can  be  recovered  back  from  the  other, 
who  has  not  performed." 

The  court  holds  that  it  may,  and  attributes  importance  to  the  plain- 
tiff's ignorance  of  the  unlawfulness. 

Parkersburg  v.  Brown  *  is  to  the  same  effect.  Here  again  the  court 
points  to  the  fact  that  the  illegal  transaction  is  free  from  moral  turpi- 
tude, and  says  : 

"  But  notwithstanding  the  invalidity  of  the  bonds  and  of  the  trust, 
the  O'Briens  had  a  right  to  reclaim  the  property  and  to  call  on  the  city 
to  account  for  it.  The  enforcement  of  such  right  is  not  in  affirmance 
of  the  illegal  contract,  but  is  in  disaffirmance  of  it,  and  seeks  to  prevent 
the  city  from  retaining  the  benefit  which  it  has  derived  from  the  unlaw- 
ful act To  deny  a  remedy  to  reclaim  it  is   to   give   effect  to  the 

illegal  contract.     The  illegality  of  the  contract  does  not  arise  from  any 

moral  turpitude In  such  a  case  the  party  receiving  may  be 

made  to  refund  to  the  person  from  whom  he  has  received  property  for 
the  unauthorized  purpose,  the  value  of  that  which  it  has  actually  re- 
ceived.' The  O'Briens  having  indorsed  and  sold  the  bonds,  the  holders 
succeeded  to  such  right  of  the  O'Briens,  as  an  incident  to  the  owner- 
ship of  the  bonds.     The  O'Briens  suffi^red  the  city  to  take  possession 

'  103  U.  S.  49. 

2  106  U.  S.  4S7;  I  Sup.  Ct.  442. 

^See  White  v.  Bank,  22  Pick.  181;  Morville  v.  Society,  123  Mass.  129;  Davis 
V.  Railroad,  131  Mass.  258,  275;  and  cases  there  cited. 
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of  and  administer  the  property.  They  were  made  parties  to  this  suit 
originally,  and  have  made  no  defense  to  it.  The  right  which  the  plain- 
tiffs so  have  to  call  on  the  city  to  render  an  account  of  the  property  is 
one  which  can  be  properly  adjudicated  in  this  suit  in  equity." 

In  Central  Transp.  Co.  v.  Pullman  Palace  Car  Co.'  (where  the  con- 
tract now  under  consideration  is  involved),  the  court  said  : 

"A  contract  ultra  %nres  being  unlawful  and  void,  not  because  it  is  in 
itself  immoral,  but  because  the  corporation,  by  the  law  of  its  creation, 
is  incapable  of  making  it,  the  courts,  while  refusing  to  maintain  any 
action  upon  the  unlawful  contract,  have  always  striven  to  do  justice  be- 
tween the  parties,  so  far  as  could  be  done  consistently  with  adherence 
to  law,  by  permitting  property  or  money,  parted  with  on  the  faith  of  the 
unlawful  contract,  to  be  recovered  back,  or  compensation  to  be  made 
for  it. 

"  In  such  case,  the  action  is  not  maintained  on  the  unlawful  contract, 
nor  according  to  its  terms,  but  on  an  implied  contract  of  the  defendant 
to  return,  or,  failing  to  do  that,  to  make  compensation  for  property  or 
money  which  it  has  no  right  to  retain.  To  maintain  such  an  action  is 
not  to  affirm,  but  to  disaffirm,  the  unlawful  contract." 

In  Bank  v.  Townsend,^  the  bank  was  required  to  refund  property  re- 
ceived under  an  unlawful  executory  contract,  the  court  saying : 

"The  bank  admitting  that  it  obtained  the  property  in  violation  of  law 
is  bound  to  return  it.  The  obligation  to  do  justice,  as  we  said  in 
March  v.  Fulton,'  rests  upon  all  persons,  natural  and  artificial,  and  if 
one  obtains  the  property  of  another  without  consideration  or  authority 

of  law  he  will  be  compelled  to  make  restitution This  is  a  very 

different  thing  from  enforcing  an  illegal  contract.'' 

Atlantic  &  P.  Tel.  Co.  v.  U.  Pac.  Ry.  Co.,*  Farmers'  Loan  &  T.  Co. 
u  St.  Joseph  &  D.  C.  R.  Co./  W.  U.  Tel.  Co.  v.  Union  Pac.  Ry.  Co.," 
Railroad  Co.  v.  Simpson,'  and  Manchester  &  L.  R.  Co.  u  Concord  R. 
Co.'  (N.  H.)  are  to  the  same  effect. 

It  seems  to  be  true  that  the  distinction  between  ^^  malum  prohibi- 
tum" and  '■'■malum  in  se"  (which  never  had  the  support  of  just  reason) 
has  disappeared.  This,  however,  is  unimportant.  The  distinction  had 
no  legitimate  bearing  on  the  question. 

Thus  it  follows  that  unless  the  execution  of  the  contract  between  the 
Central  Transportation  Company  and  the  Pullman  Palace-Car  Com- 
pany involves  moral  turpitude  as  before  described,  the  former  may  re- 
cover back  the  property  parted  with  under  it.     That  it  does  not  involve 

'  139  U.  S.  24;  II  Sup.  Ct.  47S.  2 139  U.  S.  67;  II  Sup.  Ct.  496. 

3  10  Wall.  676.  4  I  McCrary  188;  i  Fed.  745. 

^  I  McCrary,  247;  2  Fed.  117.  *  i  McCrary  558;  3  Fed.  423. 

'23  Fed.  214.  *20  Atl.  383. 
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such  turpitude  seems  clear.  Neither  party  contemplated  any  wrong. 
Hoth  believed  the  contract  to  be  lawful.  The  statute  of  1S70  was  sup- 
posed to  confer  full  authority  to  make  it.  The  State  had  unquestion- 
able power  to  grant  the  authority ;  and  the  evidence  shows  that  the 
statute  was  procured  for  the  express  purpose  of  granting  it.  The  ques- 
tion whether  the  statute  did  or  did  not  grant  it  was  a  close  and  difficult 
one.  The  learned  counsel  of  the  parties  and  the  court  disagreed  pn 
the  subject.  It  is  a  question  of  interpretation.  In  the  court's  view  the 
lease  was  ultra  vires  and  void ;  in  the  counsel's  it  was  authorized  and 
lawful.  True  it  violated  a  rule  of  public  policy,  but  this  was  only  be- 
cause the  court  construed  the  statute  more  narrowly  than  the  legal  ad- 
visers of  the  parties  had  done.  The  legislature  is  the  judge  of  what 
the  public  interests  require  in  the  premises,  and  if  it  had  authorized  the 
lease,  as  the  parties  honestly  believed  it  had,  no  question  of  public 
policy  could  have  arisen.  All  that  can  justly  be  said,  therefore,  is  that 
the  parties  misconstrued  their  authority,  and  that  the  lease  is  conse- 
quently ultra  vires.  Whether  the  lease  actually  tended  to  the  public  dis- 
advantage may  be  doubted,  in  view  of  the  evidence.  Certainly,  the  Pull- 
man Palace-Car  Company  cannot  assert  that  it  did,  against  its  own  un- 
qualified declaration  to  the  contrary — found  in  the  lease.  It  would 
seem  difficult  to  state  a  case  more  distinctly  and  completely  within  the 
principle  invoked  than  the  one  before  us.  The  right  to  restitution  is 
indeed  distinctly  admitted  by  the  original  bill  in  this  case. 

The  property  must  therefore  be  returned  or  paid  for.  The  former  is 
impossible.  The  property  has  substantially  disappeared.  It  has  be- 
come incorporated  with  the  business  and  property  of  the  plaintiff,  and 
cannot  be  separated.  Compensation  must  therefore  be  made.  What 
then  is  the  measure  of  compensation  ?  Clearly,  we  think,  the  value  of 
the  property  when  received,  together  with  its  earnings  since,  less  the 
amount  paid  as  rent.  In  ascertaining  the  value  the  annual  rental  may 
be  considered  ;  but  it  does  not  afford  a  conclusive,  nor  entirely  safe 
measure  of  value,  because  the  unlawful  consideration  (that  the  Central 
Company  would  abstain  from  exercising  its  franchise)  entered  into  it. 
For  the  same  reason  the  earnings  cannot  be  measured  by  the  rent.  The 
value  of  the  property  and  earnings  must  be  ascertained  from  a  careful 
examination  of  the  property  and  the  business  at  the  time  they  passed 
into  plaintiff's  hands  and  subsequently.  It  is  not  their  value  to  the 
plaintiff  we  want,  but  to  the  defendant.  In  effect  what  it  lost  by  part- 
ing with  them.  The  value  of  both  property  and  earnings  may  have 
been  worth  more  to  the  plaintiff  with  the  business  united.  But  this 
cannot  be  considered. 

For  the  purpose  of  ascertaining  these  values  the  court  refers  the  sub- 
ject to  Theodore  M.  Etting,  Esq.,  as  master,  with  direction  to  report 
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within  60  days  (from  the  testimony  taken  and  such  further  as  may  be 
produced),  unless  the  time  shall  be  extended  by  agreement  of  counsel, 
or  on  application  to  the  court. 

The  question  of  jurisdiction  need  not  be  discussed.  The  character 
of  the  relief  required  and  the  nature  of  the  inquiry  necessary  to  afford 
it  puts  this  beyond  controversy.  Besides  the  point  is  conceded  by  the 
bill  originally  filed. 

The  propriety  of  allowing  the  defendant  to  file  a  cross-bill  may  rest 
upon  what  was  said  when  the  allowance  was  granted. 

Dallas,  Circuit  Judge,  concurs. 


s! 


McCUTCHEON  et  al.  v.  MERZ  CAPSULE  COMPANY. 


In    the    United    States    Circuit  Court  of  Appeals,  Sixth  Cir- 
cuit, January  7,  1896. 

^Reported  in  71  Federal  Reporter  787.] 

The  N.  Co.,  a  New  Jersey  corporation,  the  M.  Co.,  a  Michigan  cor- 
poration, and  two  copartnerships,  all  being  engaged  in  the  manufacture 
of  the  same  goods,  entered  into  an  agreement  by  which  it  was  provided 
that  the  parties  should  organize  a  corporation  to  manufacture  the  goods; 
that  the  stock  of  such  corporation  should  all  be  allotted  to  the  several 
parties,  in  certain  proportions  ;  that  the  parties  should  convey  ail  their 
property,  of  every  kind,  to  the  new  corporation,  and  receive  therefor 
mortgage  bonds  of  such  corporation,  bearing  8  per  cent,  interest,  to  the 
amount  of  the  appraised  value  of  the  property,  such  bonds  to  be  secured 
by  mortgage  of  all  the  property  of  the  new  corporation,  and  the  ap- 
praisal to  be  made  by  appraisers  appointed  by  the  parties  in  the  manner 
provided  by  the  agreement.  Each  of  the  parties  agreed  not  to  engage 
thereafter  in  the  manufacture  of  the  goods.  The  new  corporation  was 
organized  under  the  laws  of  New  Jersey.  The  stock  was  issued,  and 
conveyances  of  the  property  of  the  parties  to  the  agreement  were  made 
to  such  corporation,  but  it  did  not  immediately  take  possession  of  the 
property  of  the  M.  Co.,  or  issue  the  bonds.  While  still  in  possession  of 
its  property,  the  M.  Co.  determined  to  withdraw  from  its  engagements, 
so  notified  the  officers  of  the  new  corporation,  tendered  back  the  stock, 
and  demanded  a  rescission  of  the  agreement.  This  was  refused,  and 
the  new  corporation,  through  its  agents,  attempted  to  gain  possession  of 
the  property  of  the  M.  Co.  by  force,  and  threatened  to  continue  such 
attempts.  Thereupon  the  M.  Co.  filed  its  bill  to  cancel  the  agreement 
and  restrain  interference  with  its  property,  and  the  new  corporation  filed 
a  cross-bill  demanding  specific  performance  of  the  agreement.  The 
56 


882  McCUTCHEON   V.   MERZ   CAPSULE  CO.  [CHAP.  TV. 

M.  Co.  was  organized  to  manufacture  the  goods  which  were  manufac- 
tured by  the  other  parties  to  the  agreement  and  by  the  new  corpora- 
tion, and  its  charter  contained  no  authority  to  hold  stock  in  other  cor- 
porations." 

Henry  M.  Campbell  for  appellants. 

Edwin  F.  Conely  for  appellee. 

Before  Taft  and  Lurton,  Circuit  Judges,  and  Hammond,  J. 

After  stating  the  facts  as  above,  Lurton,  Circuit  Judge,  delivered 
the  opinion  of  the  court. 

The  final  objection  urged  by  appellants  is  that  if  the  agreement  be- 
tween the  Merz  Capsule  Company  and  its  associates  is  subject  to  the 
objection  that  it  was  unauthorized  by  its  organic  law,  and  contrary  to 
the  public  policy  of  Michigan,  the  objection  cannot  be  urged  by  that 
corporation  as  a  ground  for  affirmative  relief  in  a  court  of  equity."  Un- 
doubtedly, if  the  parties  are  in  pari  delicto,  and  the  contract  has  been 
fully  executed  on  the  part  of  the  plaintiff,  and  has  not  been  repudiated 
by  the  defendant,  neither  a  court  of  law  nor  equity  will  lend  its  active 
assistance  to  the  recovery  of  property  or  money  paid  on  such  a  con- 
tract, or  aid  in  bringing  about  its  surrender  or  cancellation.  The  doc- 
trine of  the  courts  ap]:)licable  was  stated  very  aptly  by  Mr.  Justice  Gray 
in  St.  Louis,  V.  &  T.  H.  R.  Co.  v.  Terra  Haute  &  L  R.  Co.,'  when  he 
said  : 

"  The  general  rule,  in  equity,  as  at  law,  is,  '  Li pari  delicto^  potior  est 
conditio  defendentis'' ;  and  therefore  neither  party  to  an  illegal  contract 
will  be  aided  by  the  court,  whether  to  enforce  or  to  set  it  aside.  If  the 
contract  is  illegal,  affirmative  relief  against  it  will  not  be  granted,  at  law 
or  in  equity,  unless  the  contract  remains  executory,  or  unless  the  par- 
ties are  considered  not  in  equal  fault,  as  where  the  law  violated  is  in- 
tended for  the  coercion  of  the  one  party  and  the  protection  of  the  other, 
or  where  there  has  been  fraud  or  oppression  on  the  part  of  the  defend- 
ant,'' While  an  unlawful  contract,  the  parties  to  which  are  in  pari  de- 
licto, remains  executory,  its  invalidity  is  a  defense  in  a  court  of  law;  and 
a  court  of  equity  will  order  its  cancellation  only  as  an  equitable 
mode  of  making  that  defense  effectual,  and  when  necessary  for  that 
purpose." 

But  this  rule  by  which  the  defense  oi particeps  critninis  is  sanctioned 
by  courts,  as  stated  by  Lord  Truro  in  Benyon  v.  Nettlefold,^  and  ap- 

'  The  above  statement  taken  from  the  headnotes  has  been  substituted  for  the 
Reporter's  statement  of  facts. — Ed. 

'^  Only  so  much  of  the  opinion  is  given  as  relates  to  this  question. — Ed. 

3  145  U.  S.  407:  12  Sup.  Ct.  953. 

^Thomas  v.  Richmond,  12  Wall.  349,  355;  Spring  Co.  v.  Knowlton,  103  U.  S. 
49;  Story,  Eq.  Jur.,  §  298. 

*3  Macn.  &  G.  102. 
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l^roved  by  Lord  Selborne  in  Ayerst  v.  Jenkins,'  is  rested  "on  the 
ground  of  public  policy,  namely,  that  those  who  violate  the  law  must 
not  apply  to  the  law  for  protection."  But,  in  the  case  last  cited,  Lord 
Selborne  notices  a  very  obvious  limitation  by  saying  : 

"When  the  immediate  and  direct  effect  of  an  estoppel  in  equity 
against  relief  to  a  particular  plaintiff  might  be  to  effectuate  an  unlawful 
object,  or  to  defeat  a  legal  prohibition,  or  to  protect  a  fraud,  such  an 
estoppel  may  well  be  regarded  as  against  public  policy." 

The  contract  in  the  case  at  bar  between  the  parties  in  J>ari  delicto  is, 
in  a  large  degree,  still  executory.  Though  a  deed  and  bill  of  sale  had 
been  executed  and  delivered  in  furtherance  of  the  original  agreement, 
possession  has  not  been  surrendered,  and  the  bonds  to  be  delivered  in 
payment  have  neither  been  delivered  nor  executed.  The  conveyee 
under  the  deed  has  indeed  applied  to  this  court,  through  its  cross-bill, 
for  the  specific  performance  of  the  agreement,  by  being  placed  in  pos- 
session under  the  deed,  and  for  an  accounting  with  the  appellee.  There 
is  an  obvious  distinction  between  the  attitude  of  a  complainant  asking 
relief  against  an  unexecuted  agreement,  illegal  for  reasons  not  appear- 
ing upon  its  face,  and  where  it  is  sought  to  recover  back  money  or 
property  paid  upon  a  contract  fully  executed.  The  cases  stating  this 
distinction  are  referred  to  and  commented  upon  by  Lord  Cottenham  in 
Simpson  v.  Lord  Howden  ;  *  by  Lord  Selborne  in  Ayerst  v.  Jenkins ;  ' 
and  Justice  Gray  in  St.  Louis,  V.  &  T.  H.  R.  Co.  v.  Terre  Haute  &  L 
R.  Co.*  In  Whaley  z/,  Norton,'  the  Master  of  the  Rolls  said  "that 
there  would  be  a  difference  in  these  cases  between  a  contract  executed 
and  executory,  and  that  this  court  would  extend  relief  as  to  things  ex- 
ecutory, which,  if  done,  it  maybe  might  stand."  The  case  of  Spring 
Co.  j;.  Knowlton  °  is  highly  instructive,  and  supports  the  proposition 
that  affirmative  relief  may  be  extended  to  one  of  the  parties  in  pari  de- 
licto, where  the  contract  is  unexecuted,  and  he  be  desirous  of  rescind- 
ing it,  provided  the  contract  was  not  one  malum  in  se. 

The  specific  performance  sought  under  the  cross-bill  has  rendered 
necessary  the  expression  of  a  definite  opinion  as  to  the  validity  of  the 
contract  thus  set  up  by  the  United  States  Capsule  Company.  In  view 
of  this  opinion,  necessitating  an  affirmance  of  the  decree,  so  far  as  it 
dismissed  the  cross-bill,  ought  we  to  stop  at  this  point,  and  decline. to 
grant  any  part  of  the  relief  sought  by  the  appellee  ?  The  Alerz  Cap- 
sule Company  does  not  seek  to  recover  back  either  property  or  money 
paid  or  delivered  under  its  agreement  or  deed.  Before  actually  sur- 
rendering possession  of  its  premises,   machinery,  and   appliances,   or 

»  L.  R.  i6  Eq.  Cas.  283.  2  3  Mylne  &  C.  99  et  seq. 

*L.  R.  16  Eq.  Cas.  275.  •»  j^g  U   S.  393;  12  Sup.  Ct.  953. 

*  I  Vern.  483.  e  103  u.  S.  49. 
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transferring  its  patents  and  processes,  it  repudiated  the  whole  scheme, 
and  tendered  back  all  that  it  had  ever  received,  and  has  kept  that  ten- 
der good.  But  it  has  neither  lost  possession  nor  received  the  bond  pay- 
ment it  was  entitled  to  receive.  Having  given  notice  of  its  purpose  to 
go  no  further  in  an  illegal  scheme,  it  remained  in  the  peaceable  posses- 
sion of  its  property,  and  in  the  ordinary  conduct  of  its  business.  With- 
out resorting  to  legal  proceedings,  the  United  States  Capsule  Company 
sought  to  obtain  possession  of  the  property  of  the  recalcitrant  grantor, 
and,  when  prevented  by  force  from  accomplishing  its  unlawful  object, 
avowed  its  purpose  by  a  repetition  of  the  trespass  to  obtain  a  posses- 
sion which  it  could  not  secure  by  a  resort  to  legal  procedure.  The 
effect  of  a  continuance  of  these  unlawful  methods  to  obtain  possession, 
as  shown  by  pleadings  and  proof,  would  be  most  injurious  to  the  busi- 
ness of  the  complainant,  and  the  remedy  at  law  inadequate.  Under  all 
these  circumstances,  to  hold  that  the  complainant  is  estopped  to  rely 
upon  the  illegality  of  the  agreement  and  conveyance  to  which  it  was  a 
party  would  be  to  effectuate  an  unexecuted,  unlawful  object,  and  aid  in 
the  defeat  of  a  legal  prohibition.  The  door  of  this  court  should  not  be 
closed  against  one  seeking  to  extricate  himself  from  an  unlawful  con- 
nection, provided  relief  is  sought  without  delay,  and  before  the  contract 
is  executed,  or  other  persons  have  irrevocably  acted  in  reliance  upon 
its  supposed  legality.  The  decree  of  the  court  declaring  the  illegality 
of  the  agreement  of  November  29,  1893,  and  of  the  deed  of  December, 
1893,  and  restraining  the  appellants  from  interfering  with  the  title  or 
possession  of  appellee  under  color  thereof,  should  be,  and  accordingly 
is,  affirmed. 


[The  cases  in  which  the  right  to  rescind  because  of  infancy  or  insanity 
is  considered  have  been  omitted  from  this  collection  as  belonging  more 
properly  to  a  course  on  the  law  of  persons. — Ed.] 


PART     II. 

CHAPTER     V. 

BILLS    FOR    AN    ACCOUNT. 


MACKENZIE  v.  JOHNSTON,  MEABURN,  and  Others. 

In  Chancery,  before  Sir  John  Leach,  V.C,  June  29,  1819. 

^Reported  in  4  Maddock  373.] 

The  bill  stated  that  in  April,  181 7,  the  plaintiff,  then  a  partner  with 
one  Vigurs,  since  a  bankrupt,  entered  into  an  agreement  with  the  de- 
fendants, Johnston  and  Meaburn,  the  owners  of  a  vessel  called  the 
Jemima,  about  to  sail  for  the  East  Indies  to  ship  a  quantity  of  earthen- 
ware to  Bombay,  to  be  there  sold  by  their  agents  on  their  account  ; 
and  that  the  defendants  should  advance  to  the  plaintiff  and  his  then 
partner  ^^275  \s.  6d.  on  the  credit  of  the  shipment;  and  that  the 
money  produced  by  the  sale  of  the  goods  in  India,  after  deducting  the 
necessary  expenses  incident  to  such  adventure,  and  the  said  sum  of 
^275  IS.  6d.  should  be  paid  over  to  the  plaintiff  and  his  partner  by  the 
defendants  ;  that  the  shipment  was  accordingly  made,  and  was  con- 
signed by  the  defendants,  Johnston  and  Meaburn,  to  their  agents  at 
Bombay  ;  that  the  partnership  of  the  plaintiff  with  Vigurs  was  dissolved 
on  the  30th  of  September,  18 18,  but  no  settlement  of  accounts  ever 
took  place  ;  that  a  commission  issued  against  Vigurs  on  ist  of  March, 
18 19,  and  assignees  (three  of  the  defendants  to  the  bill)  were  chosen  ; 
that  Johnston  and  Meaburn  never  accounted  for  the  proceeds  of  the 
earthenware,  and  that  there  is  an  open  and  unsettled  account  subsist- 
ing between  them  relative  thereto,  and  that  upon  a  fair  statement  of 
their  receipts  and  payments  in  respect  of  such  adventure  a  consider- 
able balance  is  due  to  the  firm  of  Vigurs  &  Co.  from  the  defendants, 
Johnston  and  Meaburn. 

The  bill,  amongst  other  things,  charged,  that  one  of  the  items  on 
which  the  defendants,  Johnston  and  Meaburn,  claimed  to  be  entitled  to 
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a  balance  in  their  favor,  was  a  charge  of  ^220  "js.  yd.  for  discount,  at 
^35  P^''  cent,  and  3  per  cent,  for  breakage,  upon  the  sum  at  which  the 
goods  were  alleged  to  be  sold,  which  claim  was  contrary  to  the  custom 
of  the  trade.     The  prayer  of  the  bill  was  for  an  account. 

The  defendants,  Johnston  and  Meaburn,  put  in  a  general  demurrer 
for  want  of  equity. 

Mr.  Treslove  in  support  of  the  demurrer. 

Mr.  Pcpys,  contra. 

The  Vice-Chancellor.  The  defendants  here  were  agents  for  the 
sale  of  the  property  of  the  plaintiff,  and  wherever  such  a  relation  exists 
a  bill  will  lie  for  an  account.  The  plaintiff  can  only  learn  from  the  dis- 
covery of  the  defendants  how  they  have  acted  in  the  execution  of  their 
agency  ;  and  it  would  be  most  unreasonable  that  he  should  pay  them 
for  that  discovery,  if  it  turned  out  that  they  had  abused  his  confidence; 
yet  such  must  be  the  case  if  a  bill  for  relief  will  not  lie. 

Demurrer  overruled. 


KING  V.  ROSSETT  and  Another. 

In  the  Exchequer  in  Equity,  before  Sir  William  Alexander 
L.CB.,  November  20,   1827. 


[Reported  in  2   Yotinge  i&^  ye'-vis  33.] 


The  bill  in  this  case,  which  was  filed  by  the  plaintiff,  as  principal, 
against  the  defendants,  his  agents,  in  the  character  of  stock  brokers, 
stated  that  the  plaintiff  had  employed  the  defendants  in  the  sale,  and 
afterward  in  the  repurchase  of  the  sum  of  ^^40,000,  three  per  cent. 
Consolidated  Annuities,  leaving  the  entire  matter  in  their  hands,  and 
to  their  discretion.  That  in  consequence  of  such  employment,  they 
had  sold  and  afterward  repurchased  the  said  sum  of  ^^40,000  in  several 
parcels,  to  and  from  various  persons,  and  had  employed  the  proceeds 
of  the  sale  in  the  repurchase  of  stock.  That  the  defendants  afterward 
had  sent  to  the  plaintiff  an  account  in  writing  of  such  sales  and  pur 
chases,  in  which  the  prices  at  which  the  same  were  respectively 
effected  were  stated,  and  by  which  the  plaintiff  was  made  a  debtor  to 
the  defendants  in  the  sum  of  ^625  ;  upon  the  faith  of  which,  and 
believing  the  same  to  be  just  and  true  in  every  particular,  the  plaintiff 
wrote  to  the  defendants,  inclosing  a  check  for  ^50,  and  promising  to 
pay  the  balance  of  ^575,  which  he  owed,  by  instalments  of  ^£60, 
before  the  6th  of  each  successive  month,  until  the  whole  sum  was 
liquidated.     The  plaintiff  subsequently  discovered  the  account  to  be  very 
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erroneous  and  inaccurate,  the  sales  having  been  effected  at  a  nuich 
higher  and  the  purchases  at  a  much  lower  rate  than  were  represented 
by  the  account,  the  result  of  which  was,  that  the  plaintiff  was  a  creditor 
of  the  defendants  to  the  amount  of  ;!^i,ooo;  notwithstanding  which  the 
defendants  commenced  an  action  at  law  against  the  plaintiff  for  the 
recovery  of  the  balance  of  ^^575.  It  charged,  amongst  other  things, 
that  the  defendants  had  not  delivered  to  the  plaintiff  the  bank  receipts 
upon  the  several  purchases,  which  were  still  in  their  possession ;  and 
prayed  a  discovery  ;  an  account  of  the  true  and  real  prices  at  which 
the  stock  was  sold  and  purchased,  the  plaintiff  offering  to  pay  what 
should  be  found  to  be  legally  due  to  the  defendants ;  an  injunction  to 
restrain  the  proceedings  at  law,  and  such  further  and  other  relief  as  the 
circumstances  of  the  case  might  require. 

The  defendants  put  in  a  general  demurrer  for  want  of  equity. 

Chandless  in  support  of  the  bill. 

Wigram  in  support  of  the  demurrer. 

Alexander,  L.C.  B.  I  can  entertain  no  doubt  whatever  as  to  the 
course  which  ought  to  be  pursued  in  this  case,  and  am  clearly  of 
opinion  that  the  demurrer  should  be  allowed.  The  bill  is  filed  by  a 
principal  against  his  agents,  and  it  is  said  that  that  fact  alone  is  sufficient 
to  sustain  the  bill.  Undoubtedly,  a  principal  is  entitled  to  an  account 
from  his  agent,  and  may  apply  to  a  court  of  equity  for  that  purpose  ; 
but,  as  I  conceive,  before  that  court  will  interfere,  a  ground  for  its 
interposition  must  be  laid,  by  showing  an  account  which  cannot  fairly 
be  investigated  by  a  court  of  law.  Unless  courts  of  equity  were  to  put 
that  liaiit  to  their  interference,  no  case  of  this  description  would  ever 
be  tried  in  a  court  of  law,  and  wherever  a  person  was  entitled  to  a  set 
off  a  bill  might  be  sustained.  But  it  is  objected  that  the  demurrer  is 
too  extensive,  and  covers  too  much.  If  a  plaintiff  asks  for  relief,  and 
for  discovery  as  ancillary  only  to  that  relief,  where  the  court  is  of 
opinion  that  the  ground  for  the  relief  fails,  he  is  not  entitled  to  the 
discovery,  and  must  file  another  bill  for  that  purpose.  Although,  under 
a  prayer  for  general  relief,  if  the  specific  relief  prayed  cannot  be  given, 
the  court  will  assist  the  party,  yet  the  facts,  to  warrant  that  assistance, 
should  be  clearly  and  fully  stated,  so  that  the  defendant  may  know  what 
is  sought  by  the  bill.  That  is  not  the  case  here,  for  the  statement 
respecting  the  stock  receipts  is  evidently  a  mere  pretense.  I  feel  no 
doubt  that  the  demurrer  in  this  particular  also  should  be  allowed. 

Demurrer  allowed  with  costs,  according  to  the  practice  of  the  court. 
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TAFF  VALE  RAILWAY  COMPANY,  Appellants,  v.  WILLIAM 
NIXON  AND  Others,  Respondents. 

In  the  House  of  Lords,  May  3,  6,  1847. 

\^Reportcd  in  l  House  of  Lords  Cases  109.] 

This  was  an  appeal  from  a  decree  of  the  Vice-Chancellor  of  Eng- 
land, directing  certain  accounts  to  be  taken,  as  hereinafter  mentioned  ; 
and  the  question  in  substance  was,  whether  an  action  at  law  was  not  a 
more  appropriate  course  of  proceeding  than  a  bill  in  equity. 

The  appellants  were  a  railway  company,  incorporated  by  act  of  Par- 
liament. The  respondent  Nixon  was  a  railway  contractor,  and,  by  an 
indenture  dated  the  6th  of  April,  1838,  and  made  between  him  and  the 
api)ellants,  being  a  railway  contract  in  the  ordinary  form,  he  contracted 
to  do  certain  works  mentioned  in  the  specification  annexed  thereto,  for 
the  sum  of  ^^7, 395  15X.,  subject  to  deduction  or  increase  as  in  the  con- 
tract stated,  and  with  a  provision  for  payment  for  extra  works,  at  prices 
particularly  specified.  Nixon,  having  to  some  extent  proceeded  with 
the  execution  of  the  works,  was  under  the  necessity  of  procuring  ad- 
vances of  money,  and  for  that  purpose  applied  to  David  Storm,  who 
was  also  a  railway  contractor,  to  advance  him  sufficient  money  to  com- 
plete the  works,  which  Storm  agreed  to  do,  and  accordingly  an  agree- 
ment was  entered  into,'  and  a  power  of  attorney,  dated  8th  December, 
7838,  was  given  by  Nixon,  which,  after  reciting  the  said  contract  and 
application  to  Storm  for  the  advance  of  money,  constituted  him  the 
lawful  attorney  of  Nixon,  to  direct  and  carry  on,  in  his  name,  the  works 
comprised  in  the  contract,  and  to  demand,  sue  for,  and  receive  from  the 
company  all  sums  of  money  which  from  time  to  time  might  become  due 
from  them  to  Nixon  under  the  contract,  and  to  give  them  discharges, 
and  to  compromise  or  refer  to  arbitration  all  disputes  that  might  arise 
respecting  the  performance  of  the  works,  and  also  to  pay  for  Nixon,  out 
of  the  moneys  to  be  received  from  the  company,  all  debts  and  just  de- 
mands which  might  accrue  to  Storm  or  others,  against  Nixon  during  the 
progress,  and  until  the  completion,  of  the  said  works,  and  generally  to 
<io  and  perform  all  acts  which  Storm  should  judge  necessary  in  and 
about  the  pretnises,  and  to  retain  to  himself,  out  of  the  moneys  to  be  re- 
ceived from  the  company,  ^5  per  cent,  for  interest  on  all  his  advances 
^"<^  £1°^  at  the  completion  of  the  contract,  for  his  care  and  attention 
in  directing  and  carrying  on  the  works. 

'  The  acrreement  was  a  separate  memorandum,  explanatory  and  restrictive  of 
the  power  of  attorney,  viz.,  that  the  same  should  not  be  acted  on  as  regarded 
the  managing  and  conducting  of  the  works  by  Storm  without  Nixon's  consent. 
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Notice  of  the  agreement  and  power  of  attorney  was  sent  to  the  ap- 
pellants, together  with  a  letter  from  Nixon,  requesting  them  to  pay  to 
Storm  all  moneys  becoming  due  to  Nixon  on  account  of  the  contract. 

In  March,  1839,  ^"  arrangement  was  come  to  by  Nixon  and  Storm 
and  the  appellants,  by  which  a  new  contract  between  the  appellants  and 
them,  as  joint  contractors,  was  substituted  for  the  first  contract  with 
Nixon,  and  he  and  Storm,  by  the  new  contract,  jointly  and  severally 
covenanted  for  the  performance  of  the  contract ;  and  the  appellants 
covenanted  to  pay  them  as  well  for  the  works  then  done  and  not  paid 
for,  as  also  for  the  works  to  be  done  by  them  jointly. 

The  works  were  proceeded  with  under  this  contract,  Nixon  having 
the  management  of  the  working  part,  but  the  appellants  transacting  all 
money  matters  connected  with  the  contract  with  Storm. 

In  December,  1840,  a  fiat  in  bankruptcy  was  issued  against  Storm, 
under  which  he  was  declared  a  bankrupt,  and  one  Nicholas  and  two 
others  were  appointed  creditors'  assignees.  There  was  also  an  official 
assignee. 

In  May,  1842,  Nixon  filed  his  bill  against  the  appellants  and  the  said 
assignees,  and  thereby,  after  stating  the  instruments  before  stated,  he 
made  the  following  case,  viz.,  That,  notwithstanding  the  last-mentioned 
contract,  the  works  were  carried  on  by  Nixon  in  the  same  manner  as 
before ;  and  he  continued  to  carry  on  and  execute  the  same  from  that 
tiiDe  until  both  the  specified  works  and  the  extra  works  were  com- 
pleted;  that  in  January,  1841,  all  the  works  were  completed  pursuant 
to  the  contract,  and  the  extra  works  so  performed  amounted  to  the 
sum  of  ;^9, 133  2S.  id.,  according  to  the  schedule  of  prices  annexed  to 
the  contract,  and  the  specified  works  amounted  to  the  sum  of  ^^7,395 
I5J-.,  making  together  the  sum  of  ^^16,528  ijs.  id.;  that  during  the 
progress  of  the  works,  and  at  the  completion  thereof,  and  before  the 
i6th  of  December,  1840,  Nixon  and  Storm  had  received  various  sums 
of  money  on  account  of  the  contract  and  extra  works,  amounting  in  the 
whole  tOp^9,204  12s.  6d.,  and  no  more,  so  that  there  remained  a  bal- 
ance of  ;j/^7,324  4J-.  Td.  due  from  the  company  to  Nixon  ;  that  in  the 
month  of  December,  1840,  Nixon  had  reason  to  believe  that  Storm  was 
in  embarrassed  circumstances,  and  he  requested  his  solicitor  to  give 
notice  to  the  company  not  to  pay  Storm  any  more  money  in  respect  of 
the  contract,  and  the  solicitor  wrote  and  sent  a  letter  to  the  then  secre- 
tary of  the  company,  stating  that  Nixon  had  consulted  him  upon  the 
situation  of  his  affairs  with  Storm  and  the  company,  and  his  inability  to 
obtain  from  the  company  an  account  of  the  moneys  paid  by  them  upon 
the  contract  since  the  irth  of  April  last  ;  that  the  consideration  for  the 
power  of  attorney  from  Nixon  to  Storm  was  Storm's  engagement  to  ad- 
vance  Nixon  all  sums  of  money  he  might  require,  and   inasmuch  as 
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Storm  had  not  fulfilled  his  part  of  the  engagement,  Nixon  reciuested 
that  the  com|)any  would  not  pay  him  any  further  sums  on  account  of 
the  contract,  and  also  that  they  would  furnish  forthwith  an  account  of 
the  moneys  paid  by  them  in  respect  of  the  contract  since  the  nth  of 
April,  1840. 

The  bill  next  set  forth  a  letter  sent  to  Nixon  by  the  solicitors  of 
Storm's  assignees,  dated  in  May,  1841,  applying  for  authority  to  use  his 
name  as  plaintiff  in  an  action  to  be  brought  against  the  compan)',  to  re- 
cover balances  due  to  Storm's  estate  in  respect  of  works,  money,  and 
materials  provided  by  him  in  execution  of  the  contract  and  extra  work 
thereon,  up  to  the  time  of  his  bankruptcy;  that  Nixon  declined  to  com- 
ply with  that  request ;  that  after  the  works  were  completed,  he  sent  to 
the  company  the  particulars  of  his  demand  on  them,  and  requested  pay- 
ment of  the  balance  of  ^7,324  4s.  jd.,  and  the  company  then  and  ever 
since  admitted  that  the  whole  of  the  work  amounted  to  the  sum  of 
^16,528  ijx.  id.;  and  that  Nixon  alone,  or  he  and  Storm,  were  en- 
titled to  receive  that  sum,  but  they  alleged  that  a  much  larger  sum  than 
^9,204  I2J-.  6d.  had  been  paid  by  them  to  Nixon,  and  to  Storm  and 
his  assignees,  and  a  very  small  sum  only  remained  due,  or  that  the  said 
balance,  or  the  greater  part  thereof,  had  been  in  some  manner  settled 
or  accounted  for  with  Storm  or  his  assignees,  whereas  he,  Nixon, 
charged  the  contrary ;  and  that  if  any  further  or  other  sum  than 
^9,204  i2S.  dd.  before  mentioned  was  paid  by  the  company  to  Storm, 
the  same  was  paid  since  the  company  received  the  notice  of  December, 
1840  or  in  respect  of  some  other  work  done  for  the  company,  with 
which  Nixon  had  nothing  to  do,  and  which  was  not  connected  with  the 
said  contract. 

The  bill  further  stated  that  in  April,  1842,  Nixon's  solicitor  sent  a 
letter  to  the  company's  secretary,  demanding  payment  of  the  said  bal- 
ance, ^7,324  4^-.  id.,  and  intimating  that  unless  some  immediate  ar- 
rangement was  made  for  its  payment,  they  would  institute  proceedings 
for  its  recovery  ;  that  the  secretary  to  the  company  sent  an  answer  by 
letter,  which,  after  stating  the  effects  of  the  first  and  substituted  con- 
tracts, the  power  of  attorney  to  Storm,  and  his  bankruptcy,  etc.,  con- 
cluded by  saying  the  settlement  of  the  accounts  was  to  be  submitted  to 
the  arbitration  of  Mr.  Robert  Stephenson,  and  if  Nixon  had  any  claim 
on  the  company  in  common  with  Storm,  the  whole  affair  would  be  set- 
tled by  the  arbitrator  ;  that  after  receipt  of  this  letter,  Nixon's  solicitors 
inquired  and  discovered  that  the  company  and  the  assignees  of  Storm 
had  agreed  to  refer  all  the  matters  of  the  said  contracts,  and  many 
questions  of  account  between  the  company  and  Nixon  and  the  as- 
signees, and  other  questions  between  the  assignees  and  the  company,  to 
Mr.  Stephenson, who  was  in  fact  proceeding  to  arbitrate  thereupon,  with- 
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out  the  authority  or  consent  of  Nixon,  and  that  it  was  the  intention  of 
the  company  to  pay  to  the  assignees  whatever  balance  the  arbitrator 
should  find  due ;  that  all  the  money  that  was  due  from  Nixon  to 
Storm,  in  respect  of  his  advances,  had  been  paid  to  him  or  his  as- 
signees. 

The  bill  prayed  that  accounts  might  be  taken  of  all  sums  paid  by  the 
appellants  to  Nixon  and  to  Storm  and  his  assignees,  in  discharge  of  the 
said  sums  of  ^^7,395  15J.  and  ^^9,133  2s.  id.;  and  of  all  moneys  ad- 
vanced and  properly  laid  out  by  Stcrm,  on  account  of  the  works  ;  and 
that  the  sums  so  received  by  him  and  his  assignees  might  be  set  off 
against  the  sums  so  laid  out  by  him,  and  the  balance  ascertained,  etc.; 
and  that  the  company  might  be  restrained  from  paying  any  sums  to 
the  said  assignees  ;  and  that  they,  the  assignees,  might  be  restrained 
from  instituting  any  action  or  other  proceeding  against  Nixon  in  respect 
of  the  matters  aforesaid. 

The  appellants,  by  their  answer,  submitted  that  the  suit  was  improp- 
erly framed  ;  that  they  had  no  connection  or  privity  with  the  dealings 
and  accounts  between  Nixon  and  Storm,  and  ought  not  to  be  parties  to 
any  suit  in  respect  thereof;  that  Nixon  was  not  entitled  to  any  account 
or  relief  against  the  appellants  in  respect  of  the  said  contract  and  extra 
works,  and  the  mixing  up  of  such  account  with  the  pecuniary  transac- 
tions between  Nixon  and  Storm  was  multifarious,  and  they  claimed  the 
same  benefit  of  such  objection  as  if  they  had  demurred  to  the  bill  ;  and 
they  further  said  that  they  and  the  assignees  had  agreed  to  refer  all  the 
matters  of  the  contract  to  Mr.  Stephenson,  and  he  had  made  his  award 
thereon. 

The  other  defendants  to  the  bill  having  also  put  in  their  answers,  the 
cause  came  to  be  heard  before  the  Vice-Chancellor  of  England,  who,  in 
giving  his  judgment,  observed  that  "  he  did  not  see  in  the  case  anything 
to  distinguish  it  from  the  ordinary  case  of  a  person  making  a  mortgage 
of  his  debt ;  and,  that  being  so,  it  followed  as  a  matter  of  right  that 
Nixon  ought  to  be  a  party  to  the  settlement  of  that  sort  of  double  ac- 
count, which  would,  first  of  all,  have  to  ascertain  what  was  due  from 
him  to  his  mortgagee,  and  then  what  was  due  from  his  debtors  to  him, 
in  order  that  it  might  be  seen  what  was  the  true  state  of  the  ac- 
counts between  the  parties."  His  Honor,  accordingly,  pronounced 
a  decree,  referring  it  to  the  Master  to  take  the  following  accounts, 
viz.  : 

An  account  of  all  extra  works  performed  by  Nixon  for  the  TafF  Vale 
Railway  Company  under  the  said  contract.  An  account  of  all  sums  of 
n)oney  paid  by  them  to  Nixon  and  to  Storm,  or  either  of  them,  on  ac- 
count of  such  extra  works.  Whether  anything,  and  what,  then  remained 
due   from   the  appellants  in  respect  of  the  said  extra  works,  having  re- 
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gard  to  the  said  payments.  An  account  of  all  sums  of  money  paid  and 
advanced  by  Storm,  to  or  on  account  of  Nixon,  to  carry  on  the  said 
works,  as  well  extra  as  specified.  An  account  of  the  corn,  hay,  and  all 
other  materials  supplied  by  Storm,  to  or  on  account  of  Nixon,  in  carry- 
ing on  such  works.  An  account  of  all  sums  of  money  paid  by  the 
company  to  Storm  on  account  of  the  contract.  And  whether  any, 
and  what,  sum  of  money  then  remained  due  from  Nixon  to  the  defend- 
ants, the  assignees,  in  respect  of  such  advances  and  supplies  of  hay, 
corn,  and  other  materials  made  by  Storm  on  account  of  Nixon,  and  in 
respect  of  interest  on  such  advances  and  moneys  chargeable  for  such 
supplies. 

The  appeal  was  against  that  decree. 

Sir  F.  Kelly  and  Mr.  Stuart  (with  whom  was  Mr.  IV.  M.  James)  for 
the  appellants. 

Mr.  Bethell,  Mr.  Sthiton,  Mr.  Peacock,  and  Mr.  Whitbread  appeared 
for  the  various  respondents,  but  were  not  called  on. 

The  Lord  Chancellor.  My  Lords,  having  fully  considered  the 
arguments  urged  on  behalf  of  the  appellants  in  this  case,  it  appears  to 
me  to  be  unnecessary  to  hear  the  counsel  on  the  other  side,  and  that, 
according  to  all  the  authorities,  the  decree  is  fully  justified  by  the  facts 
as  they  appeared  before  the  Vice-Chancellor. 

There  were  some  cases  cited  in  order  to  show  that  there  are  instances 
in  which  a  court  of  equity  refuses  to  exercise  any  jurisdiction  upon  any 
matter  of  law.  I  have  no  doubt  that  is  so  ;  but  the  question  is  whether 
this  is  one  of  those  cases. 

Now,  I  think  the  rule  is  very  well  laid  down  by  Lord  Redesdale  in 
the  case  of  O'Connor  v.  Spaight,  in  which  he  says  : '  "The  ground  on 
which  I  think  that  this  is  a  proper  case  for  equity  is  that  the  account 
has  become  so  complicated  that  a  court  of  law  would  be  incompetent 
to  examine  it  upon  a  trial  at  nisi  priiis,  with  all  necessary  accuracy, 
and  it  could  appear  only  from  the  result  of  the  account  that  the  rent 
was  not  due.  This  is  a  principle  on  which  courts  of  equity  constantly 
act,  by  taking  cognizance  of  matters  which,  though  cognizable  at  law, 
are  yet  so  involved  with  a  complex  account  that  it  cannot  properly  be 
taken  at  law,  and  until  the  result  of  the  account,  the  justice  of  the  case 
cannot  appear.  Matter  of  account  may  indeed  be  made  the  subject  of 
an  action,  but  an  account  of  this  sort  is  not  a  proper  subject  for  this 
mode  of  proceeding.  The  old  mode  of  proceeding  upon  the  writ  of  ac- 
count shows  it.  The  only  judgment  was  that  the  party  '  should  ac- 
count,' and  then  the  account  was  taken  by  the  auditor.  The  court  never 
went  into  it." 

That,  my  Lords,  is  the  rule  applicable  to  questions  of  this  sort  ;  and 
'  I  Schoales  &  Lefroy,  at  p.  3og. 
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it  is  quite  obvious  from  the  rule  so  laid  down  that  each  case  must  be 
decided  according  to  the  peculiar  circumstances  belonging  to  it.  It  is, 
therefore,  nothing  to  the  purpose  to  show  that  there  are  cases  where  the 
court  will  not  entertain  jurisdiction  because  it  is  a  matter  of  law.  Each 
case  must  be  investigated,  in  order  to  see  whether  it  comes  within  the 
rule  laid  down  as  that  upon  which  a  court  of  equity  exercises  its  juris- 
diction. 

A  very  short  reference  to  the  facts  of  this  case  will  show,  beyond  all 
controversy,  that  this  is  one  of  those  cases.  Here  a  contract  was 
originally  made  by  William  Nixon  with  the  railway  company.  A  speci- 
fication of  the  works  to  be  done  was  appended  to  the  contract.  That 
certainly  is  complicated  enough,  as  indeed  all  specifications  of  contracts 
are.  It  appears  that  he  wanted  money  to  carry  into  effect  the  contract 
which  he  had  entered  into,  and  he  then  applied  to  the  other  party, 
Storm,  to  assist  him  with  money,  and  he  assigned  to  him,  as  security 
for  repayment  of  the  money  so  advanced,  the  payments  which  he  might 
have  to  receive  under  his  contract. 

This  went  on  for  some  time,  and  afterward  a  new  scheme  was  adopted 
for  the  purpose  of  giving  to  the  party  who  so  advanced  the  money  the 
security  of  the  payments  which  might  become  due  from  the  company  in 
respect  of  the  original  contract  with  Nixon.  To  this  contract  all  three 
were  parties.  It  was  made  in  the  shape  of  a  joint  contract,  by  which 
both  the  liabilities  and  the  rights  arising  out  of  the  former  contract  were 
given  up.  The  company  on  the  one  hand  gave  up  their  claim  against 
the  parties,  and  the  parties  gave  up  their  claim  against  the  company. 
The  whole  resulted  in  a  new  contract  between  the  company  on  the 
one  hand  and  these  two  parties  on  the  other,  by  which  they  became 
joint  contractors  for  the  works  which  were  to  be  performed  under  the 
contract  originally  entered  into  by  Nixon  with  the  railway  company. 

Now,  although  that  is  in  the  form  of  a  joint  contract,  and  therefore 
gives  to  each  party  a  right,  independently  of  the  other,  to  deal  with  the 
railway  company,  yet  it  is  admitted  on  all  hands  that  it  was  adopted  for 
the  purpose  of  adding  to  the  security  which  Nixon  was  to  give  for  the 
money  to  become  due  under  the  contract.  But  it  appears  that  the 
other  party  was  not  only  himself  a  party  to  the  joint  contract  with 
Nixon,  but  that  he  himself  executed  work  independently  of  Nixon.  By 
this  means  there  was  an  account  between  him  and  Nixon,  and  the  com- 
pany, on  account  of  the  contract  in  which  Nixon  was  a  joint  con- 
tractor ;  and  there  was  also  an  account  of  payments  that  became  due  in 
respect  of  the  contract  which  he  had  formerly  entered  into.  The  com- 
pany, however,  as  they  admit  in  their  answer,  dealt  with  these  as  pay- 
ments on  account  generally,  and  they  say  that  they  are  unable  to  say 
whether  those  payments  are  to  be  referred  to  the  one  account  or  to  the 
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Other  ;  the  payments  were  made  by  them  as  the  moneys  became  due, 
without  reference  to  the  particular  works  in  respect  of  which  they  were 
made. 

Then,  not  only  is  the  account  of  this  complicated  nature  between 
Nixon  and  the  company,  but  as  between  the  three  there  is  the  duty  of 
ascertaining  to  what  contract  and  to  what  works  the  payments  made 
are  to  be  referred  ;  a  question  of  account  utterly  impossible  to  be  in- 
vestigated at  ?iisi prills,  not  only  from  the  complicated  nature  of  the 
original  account  of  receipts  and  payments,  but  from  the  mode  in  which 
the  appellants,  the  company  themselves,  have  dealt  with  the  several 
contracts,  not  keeping  distinct  those  payments  in  which  Nixon  was  in- 
terested, but  making  them  as  payments  on  account  generally,  some  of 
which  might  be  referred  to  one  account  and  some  to  another,  but  which 
they  have  not  distinguished. 

Under  these  circumstances  Nixon  files  his  bill,  and  asks  for  an 
account  to  be  taken  of  what  is  due  from  this  company  in  respect 
of  the  contract  in  which  he  was  originally  interested  ;  and  also  for 
an  account  to  be  taken  as  between  himself  and  the  other  party  who 
had  become  interested  in  the  account  as  security  for  the  money  ad- 
vanced. 

Looking  at  the  rule  laid  down  by  I>ord  Redesdale,  and  looking  at 
the  facts  of  this  case  as  they  are  developed  in  these  papers,  it  appears 
to  me  clear  that  if  ever  there  was  a  case  which  was  quite  unfit  for  a 
trial  at  law,  and  which  necessarily  became  the  subject  of  investiga- 
tion in  a  court  of  equity,  the  facts  of  this  case  come  within  that 
rule  ;  and  that  is  the  point  for  our  consideration  here.  The  appel- 
lants say,  "  You  have  no  right  to  duect  this  account  to  be  taken  in 
equity  ;  it  is  entirely  a  matter  of  law  ;  let  us  go  to  law  to  try  the  ques- 
tion between  us."  I  think  that  the  Vice-Chancellor  was  entirely  right 
in  the  course  that  he  took,  and  that  the  case  ought  to  be  investigated  at 
equity. 

I  have  therefore  to  move  your  Lordships  that  the  decree  appealed 
from  be  affirmed. 

Lord  Brougham.  I  have  no  desire  to  take  any  part  in  this  delib- 
eration, for  this  reason,  that  I  did  not  hear  the  whole  of  the  arguments 
for  the  appellants  ;  but  what  I  did  hear,  and  my  examination  of  the 
printed  cases,  have  led  me  to  the  conclusion  at  which  my  noble  and 
learned  friend  has  arrived,  that  this  is  clearly  a  case  for  a  court  of  equity, 
and  one  that  is  not  fit  to  be  sent  to  trial  at  law.  At  the  same  time,  as 
I  did  not  take  any  active  part  during  the  argument,  I  shall  decline  en- 
tering further  upon  the  case  except  to  say  that  I  entirely  concur,  as  far 
as  I  have  heard  the  case,  in  the  observations  which  my  noble  and 
learned  friend  has  made. 
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Lord  CAMPnEi.r,.  My  Lords,  having  heard  the  whole  of  the  argu- 
ment for  the  appellants  in  this  case,  and  having  considered  it  very  care- 
fully, I  have  come  to  a  clear  conclusion  that  this  decree  ought  to  be 
atiinned.  I  have  great  satisfaction  in  doing  so,  because  if  there  really 
had  been  any  technical  rule  whereby  a  bill  in  equity  could  not  have 
been  filed  in  this  case,  it  would  have  amounted  to  a  very  great  defect. 
For  if  an  action  at  law  were  the  only  remedy  in  such  a  case,  it  really 
would  amount,  in  my  opinion,  to  a  denial  of  justice. 

I  do  not  proceed  merely  upon  the  ground  which  is  stated  in  the  case 
as  having  been  taken  by  His  Honor  the  Vice-Chancellor.  I  proceed 
upon  this  ground,  that  here  is  a  complicated  account  that  could  not  by 
possibility  be  taken  by  a  jury.  The  facts  of  the  case,  as  stated  by  my 
noble  and  learned  friend  on  the  Woolsack,  very  clearly  show  that  it 
would  be  a  mere  mockery  to  bring  such  an  action  before  a  jury.  What 
would  be  done  if  such  an  action  were  brought  at  nisi  prius  ?  I  know 
that  within  five  minutes  from  the  opening  of  the  case  by  the  leading 
counsel  for  the  plaintiffs  the  judge  would  say,  "  If  we  sit  here  for  a  fort- 
night we  cannot  try  this  sort  of  case,  and  therefore  it  is  indispensably 
necessary  for  the  sake  of  justice — not  to  save  us  from  the  trouble  of 
trying  the  case,  which  we  are  perfectly  willing  to  take,  but  for  the  sake 
of  justice — that  there  should  be  a  reference  to  an  arbitrator  who  will 
take  accounts  between  the  parties." 

My  Lord?,  in  ninety-nine  cases  out  of  a  hundred  that  recommenda- 
tion would  at  once  be  acceded  to.  Sometimes  there  is  a  wrong-headed 
client,  who  is  fool  enough  to  resist  such  a  reconmiendation,  and  to 
whom,  according  to  a  well-known  saying  that  we  have  in  Westminster 
Hall,  it  is  necessary  to  use  "  strong  language"  to  induce  him  to  listen 
to  the  recommendation  of  my  Lord  the  judge. 

But,  my  Lords,  it  is  quite  clear  that  trial  by  jury  never  was  meant  for 
such  a  case,  and  it  is  wholly  incapable  of  doing  justice  in  such  a  case. 
Although  a  demand  may  resolve  itself  into  a  legal  demand,  still,  if  there 
is  such  a  complication  of  accounts  that  it  is  not  a  fit  case  for  a  trial  at 
law,  then,  according  to  the  rule  laid  down  by  that  most  eminent  judge, 
Lord  Redesdale,  a  bill  in  equity  is  the  remedy.  That,  if  properly  pur- 
sued, will  be  effectual,  because  that  is  followed  by  a  reference  to  the 
Master,  and  the  Master  takes  the  account,  and  he  does  justice  between 
the  parties  ;  he  at  once  doing  properly  what,  after  great  expense  in- 
curred by  an  action  at  law  in  bringing  the  case  before  a  jury,  would  at 
last  have  to  be  attempted  by  arbitration. 

My  Lords,  I  may  be  allowed  at  this  point  to  say  that  I  think  some 
important  improvement  might  be  made  even  with  reference  to  this 
remedy  of  a  bill  in  equity  in  a  case  of  this  sort  ;  because  I  think  it  is  an 
enormous  hardship  upon  parties  coming  into  the  Master's  office,  taking 
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out  warrant  after  warrant  for  months  and  years,  and  sitting  an  hour  a 
day  in  a  very  complicated  account.  But  if  there  were  to  be  means 
taken,  which  I  hope  we  may  see  taken  in  cases  of  this  sort,  first  of  ac- 
celerating the  proceedings  for  bringing  it  into  the  Master's  office,  and 
then,  when  it  is  in  the  Master's  office,  going  on  continuously  until  the 
account  is  taken,  speedy  and  ample  justice  would  be  done.  This  deci- 
sion to  which  your  Lordships  are  prepared  to  come  certainly  will  tend 
to  facilitate  these  further  improvements ;  and  I  only  hope  that  after  it  is 
fully  established  that  a  bill  in  equity  will  lie  in  cases  of  this  sort ;  the 
practice  of  bringing  an  action  at  law  and  incurring  enormous  expense, 
and  then  referring  the  matter  to  arbitration,  will  fall  into  disuse,  and 
that  at  once,  in  a  case  of  this  sort,  the  remedy  which  is  afforded  by  a 
bill  in  equity  will  be  resorted  to,  and  that  then,  by  some  improvement 
in  the  mode  of  taking  the  account  in  the  Master's  office,  speedy  and 
effectual  justice  may  be  done. 

Under  the  circumstances  of  this  case,  it  is  quite  clear  that  the  ac- 
count is  of  a  very  complicated  nature,  which  could  not  by  possibility  be 
taken  before  a  jury  ;  and  therefore  I  am  very  glad  to  find  that  accord- 
ing to  the  authorities  and  the  established  doctrine  of  a  court  of  equity, 
a  bill  in  equity  may  be  brought  in  such  a  case,  and  on  this  ground  I  en- 
tirely concur  in  the  motion  of  my  noble  and  learned  friend,  that  the  de- 
cree of  the  Vice-Chancellor  be  affirmed. 

Lord  Brougham.  My  Lords,  I  rise  only  to  mention  a  circumstance 
which  my  noble  and  learned  friend  reminds  me  of,  that  it  was  formerly 
so  much  a  matter  of  course,  when  cases  of  this  sort  came  before  us  at 
nisi  prius  upon  the  Northern  Circuit,  to  refer  them  to  arbitration,  that 
we  invented  a  phrase  for  it  at  consultation,  the  meaning  of  which  was, 
that  it  could  not  be  tried,  and  that  the  leading  counsel  for  the  plaintiff 
would,  what  is  commonly  called,  "  open  a  reference."  Now,  the  course 
ought  to  be  a  bill  in  equity  ;  that  is  clearly  the  best  remedy  ;  and  with 
my  noble  and  learned  friend  I  entirely  concur,  in  the  hope  that  we  may 
live  to  see  such  an  improvement  in  the  practice  as  would  eradicate  all 
the  abuse  and  stop  all  complaints  against  the  Master's  office,  and 
almost  against  the  Court  of  Chancery — that  of  parties  being  obliged  to 
go  on,  not  de  die  in  diem  merely,  but  de  hora  in  horam^  as  they  do  at 
nisi  prius  after  due  notice. 

Lord  Campbell.  I  may  remind  your  Lordships  that  the  inadequacy 
of  a  jury  to  try  such  a  case  was  felt  so  strongly  by  the  Common  Law 
Commissioners  appointed  some  years  ago,  that,  to  meet  the  case  of  an 
obstinate  party  who  stood  out  against  the  recommendation  of  a  refer- 
ence, they  recommended  that  an  act  of  Parliament  should  be  passed 
giving  the  judge  power  to  force  a  reference  ;  and  such  a  bill  was  brought 
in,  but  it  was  opposed  by  high  authority.     There  was,  however,  a  great 
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improvement  made  in  the  most  preposterous  rule  of  the  common  law 
as  to  revoking  the  appointment  of  an  arbitrator.  That  improvement 
was  introduced,  but  it  was  thought  that  it  would  be  improper  to  give  the 
power  of  compulsory  reference.  The  bill  therefore,  after  a  good  deal 
of  deliberation  in  both  Houses  of  Parliament,  was  dropped.  I  only 
mention  that,  in  order  to  show  the  opinion  that  was  then  entertained  of 
the  extreme  impossibility  of  a  jury  trying  a  case  of  this  description. 
But  if  it  could  be  taken  speedily  to  the  Master's  office,  and  the 
Master  were  then  to  sit  continuously  to  dispose  of  it,  I  am  sure  that  it 
would  be  a  very  great  improvement  in  the  administration  of  justice  in 
such  cases. 

The  decree  was  then  affirmed,  with  costs. 


EDWARD  THOMAS  FOLEY,  Appellant,  v.  THOMAS  HILL 
AND  Others,  Respondents. 

In  the  House  of  Lords,  July  31,  August  i,  1848. 

\_Reported  in  2  House  of  Lords  Cases  27.] 

This  was  an  appeal  against  an  order  of  Lord  Chancellor  Lyndhurst, 
by  which  he  reversed  a  decree  of  the  Vice-Chancellor  of  England,  and 
dismissed  the  appellant's  bill.' 

In,  and  previously  to,  the  year  1829  the  appellant  and  Sir  Edward 
Scott,  owners  of  collieries  in  Staffordshire,  kept  a  joint  account  at  the 
respondents'  bank  at  Stourbridge,  in  Worcestershire.  In  April,  1829, 
a  sum  of  ^6,117  los.  was  transferred  from  that  account  to  a  separate 
account  then  opened  for  the  appellant ;  and  the  respondents,  in  a  let- 
ter inclosing  a  receipt  for  the  sum  so  transferred,  agreed  to  allow  ^3; 
per  cent,  interest  on  it.  From  1829  to  the  end  of  the  year  1834,  when 
the  joint  account  was  closed,  the  appellant's  share  of  the  profits  of  the 
collieries  was  from  time  to  time  paid  by  checks,  drawn  by  the  colliery 
agents  against  the  joint  account.  These  checks  were,  as  the  respond- 
ents alleged,  paid  in  cash  or  by  bills  drawn  by  them  on  their  London 
bankers  in  favor  of  the  appellant,  and  none  of  them  was  entered  in 
his  separate  account.  The  only  items  found  in  that  account  were  the 
^6,117  \os.  on  the  credit  side,  and  two  sums  of  ^1,700  and  ^2,000 
on  the  debit  side,  both  being  payments  made  to  or  on  behalf  of  the 
appellant  in  1830.  There  were  also  entries,  in  a  separate  column,  of 
interest  calculated  on  the  sum  or  balance  in  the  bank,  up  to  the  25th 
of  December,  1831,  and  not  afterward. 

The  appellant  filed  his  bill  in  January,  1838,  against  the  respondents, 

'  13  Law  Journal  S.  N.  Chanc.  182,  and  i  Phillips  399. 
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praying  that  an  account  might  be  taken  of  the  said  sum  of  ^6, 1 1 7  los., 
and  all  other  sums  received  by  the  respondents  for  the  plaintiff  on  his 
private  account  since  April,  1829,  with  interest  on  the  same  at  the  rate 
of  ;!^3  per  cent,  per  annum  ;  and  also  an  account  of  all  sums  properly 
paid  by  them  for  or  to  the  use  of  the  appellant  on  his  said  account 
since  that  day,  and  that  they  might  be  decreed  to  pay  the  appellant 
what,  upon  taking  such  accounts,  should  be  found  due  to  him. 

The  defendants  at  first  put  in  a  plea  of  the  Statute  of  Limitations,* 
supported  by  an  answer  ;  but  the  plea  being  overruled,^  they  put  in 
their  further  answer  and  claimed  the  benefit  of  the  statute. 

A  schedule  annexed  to  the  answer  set  forth  the  separate  account  of 
the  appellant  from  the  bankbook,  containing  the  items  and  entries 
before  mentioned. 

The  Vice-Chancellor,  on  the  hearing  of  the  cause,  decreed  for  an  ac- 
count as  prayed,  being  of  opinion  that  the  respondents  were  bound  in 
duty  to  keep  the  account  clear ;  that  they  were  to  be  charged  according 
to  their  duty,  the  neglect  of  which  could  be  no  excuse,  and  that  the  agree- 
ment to  allow  the  interest  was  in  effect  the  same,  in  answer  to  the  Stat- 
ute of  Limitations,  as  if  the  interest  had  been  regularly  entered  or  paid.' 

Lord  Lyndhurst,  taking  a  different  view  of  the  case,  upon  appeal, 
held,  first,  that  the  Statute  of  Limitations  was  a  sufficient  defense ;  and, 
secondly,  that  the  account,  consisting  of  only  a  few  simple  items,  was 
not  a  proper  subject  for  a  bill  in  equity,  but  a  case  for  an  action  at  law 
for  money  had  and  received,  and  his  Lordship  reversed  the  decree  and 
dismissed  the  bill." 

Mr.  Stuart  and  Mr.  G.  L.  Russell  for  the  appellant. 

Mr.  Bethell^  Mr.  Kenyon  Parker^  and  Mr.  Craig  appeared  for  the 
respondents,  but  were  not  heard. 

The  Lord  Chancellor.  My  Lords,  we  do  not  think  it  necessary 
to  call  upon  the  learned  counsel  for  the  respondents  to  address  your 
Lordships,  the  appellant  not  having  succeeded  in  showing  any  ground 
for  impeaching  the  decree  which  has  been  made  in  the  Court  of 
Chancery. 

The  bill  in  this  case — as  is  usual  in  cases  of  this  description  where 
bills  state  matters  of  account,  and  where  there  is  concurrent  jurisdic- 
tion at  law  and  equity — alleges  that  the  account  is  complicated  and 
consists  of  a  great  variety  of  items,  so  that  it  could  not  be  properly 
taken  at  law.  If  that  allegation  had  been  made  out,  it  would  have 
prevented   the  necessity   of  considering  any  other  part  of  the  case. 

'  21  James  I.  c.  16. 
"^  3  Mylne  &  Craig  475. 

*  13  Law  Journal  N.  S.  Chanc,  at  p.  183. 

*  13  Law  Journal  N.  S.  Chanc,  at  p.  183,  and  i  Phillips,  at  p.  403. 
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But  that  allegation  has  entirely  failed  of  proof;  for  it  appears  that 
the  account  consisted  of  only  one  payment  of  ^6,117  10s.  to  a 
private  account  of  the  customer,  and  that  against  that  sum  two 
checks  were  drawn  and  paid.  That  is  the  whole  account  in  dispute  as 
raised  by  these  pleadings.  Therefore  there  is  certainly  no  such  account 
as  would  induce  a  court  of  equity  to  maintain  jurisdiction  as  if  the 
(]uestion  had  turned  entirely  upon  an  account  so  complicated,  and  so 
long,  as  to  make  it  inconvenient  to  have  it  taken  at  law. 

It  has  been  attempted  to  support  this  bill  upon  other  grounds,  and 
one  ground  is,  that  the  relative  situation  of  the  plaintiff  and  defendant 
would  give  a  court  of  equity  jurisdiction,  independently  of  the  length  or 
the  complexity  of  the  accounts  ;  although  it  is  not  disputed  that  the 
transactions  between  the  parties  gave  the  legal  right,  it  is  said  a  court 
of  equity  nevertheless  has  concurrent  jurisdiction,  and  that  is  attempted 
to  be  supported  upon  the  supposed  fiduciary  character  existing  between 
the  banker  and  his  customer. 

No  case  has  been  produced  in  which  that  character  has  been  given 
to  the  relation  of  banker  and  customer  ;  but  it  has  been  attempted  to 
be  supported  by  reference  to  other  cases  supposed  to  be  analogous. 
These  are  cases  where  bills  have  been  filed  as  between  principal  and 
agent,  or  between  principal  and  factor.  Now  as  between  principal 
and  factor,  there  is  no  question  whatever  that  that  description  of  case 
which  alone  has  been  referred  to  in  the  argument  in  support  of  the 
jurisdiction  has  always  been  held  to  be  within  the  jurisdiction  of  a  court 
of  equity,  because  the  party  partakes  of  the  character  of  a  trustee. 
Partaking  of  the  character  of  a  trustee,  the  factor — as  the  trustee  for 
the  particular  matter  in  which  he  is  employed  as  factor — sells  the  j^rin- 
cipal's  goods,  and  accounts  to  him  for  the  money.  The  goods,  how- 
ever, remain  the  goods  of  the  owner  or  principal  until  the  sale  takes 
place,  and  the  moment  the  money  is  received  the  money  remains  the 
property  of  the  principal.  So  it  is  with  regard  to  an  agent  dealing  with 
any  property  ;  he  obtains  no  interest  himself  in  the  subject  matter 
beyond  his  remuneration  ;  he  is  dealing  throughout  for  another,  and 
though  he  is  not  a  trustee  according  to  the  strict  technical  meaning  of 
the  word,  he  is  quasi  a  trustee  for  that  particular  transaction  for  which 
he  is  engaged  ;  and  therefore  in  these  cases  the  courts  of  equity  have 
assumed  jurisdiction. 

But  the  analogy  entirely  fails,  as  it  appears  to  me,  when  you  come  to 
consider  the  relative  situation  of  a  banker  and  his  customer  ;  and  for 
that  purpose  it  is  quite  sufficient  to  refer  to  the  authorities,  which  have 
been  quoted,  and  to  the  nature  of  the  connection  between  the  parties. 

'  As  to  a  banker's  right  to  lien,  see  Brandao  v.  Barnett,  12  Clark  &  Fin 
nelly  787. 
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Money,  when  paid  into  a  bank,  ceases  altogether  to  be  the  money  of  the 
principal  ;  '  it  is  then  the  money  of  the  banker,  who  is  bound  to  return 
an  equivalent  by  paying  a  similar  sum  to  that  deposited  with  him  when 
he  is  asked  for  it.  The  money  paid  into  the  banker's  is  money  known 
by  the  principal  to  be  placed  there  for  the  purpose  of  being  under  the 
control  of  the  banker  ;  it  is  then  the  banker's  money  ;  he  is  known  to 
deal  with  it  as  his  own  ;  he  makes  what  profit  of  it  he  can,  which  profit 
he  retains  to  himself,  paying  back  only  the  principal,  according  to  the 
custom  of  bankers  in  some  places,  or  the  principal  and  a  small  rate  of 
interest,  according  to  the  custom  of  bankers  in  other  places.  The 
money  placed  in  the  custody  of  a  banker  is,  to  all  intents  and  purposes, 
the  money  of  the  banker,  to  do  with  it  as  he  pleases  ;  he  is  guilty  of  no 
breach  of  trust  in  employing  it ;  he  is  not  answerable  to  the  principal 
if  he  puts  it  into  jeopardy,  if  he  engages  in  a  hazardous  speculation  ;  he 
is  not  bound  to  keep  it  or  deal  with  it  as  the  property  of  his  principal, 
but  he  is  of  course  answerable  for  the  amount,  because  he  has  con- 
tracted, having  received  that  money,  to  repay  to  the  principal,  when 
demanded,  a  sum  equivalent  to  that  paid  into  his  hands. 

That  has  been  the  subject  of  discussion  in  various  cases,  and  that 
has  been  established  to  be  the  relative  situation  of  banker  and  custom- 
er. That  being  established  to  be  the  relative  situations  of  banker  and 
customer,  the  banker  is  not  an  agent  or  factor,  but  he  is  a  debtor. 
Then  the  analogy  between  that  case  and  those  that  have  been  referred 
to  entirely  fails  ;  and  the  ground  upon  which  those  cases  have,  by 
analogy  to  the  doctrine  of  trusteeship,  been  held  to  be  the  subject  of 
the  jurisdiction  of  a  court  of  equity,  has  no  application  here,  as  it 
appears  to  me. 

If  that  analogy  fails,  and  we  come  to  the  mere  contract,  then  the 
matter  is  not  brought  within  the  rules  of  a  court  of  equity  as  in  refer- 
ence to  other  matters  of  contract,  I  am  surprised  to  find  that  this  very 
well-known  analogy  and  established  principle  should  be  matter  of  doubt 
or  discussion  at  this  time.  But  as  they  have  been,  I  will  refer  to  one 
or  two  cases  in  which  the  rule  and  doctrine  have  been  most  clearly 
established,  and  that,  although  courts  of  equity  will  assume  jurisdiction 
in  matters  of  account,  it  is  not  because  you  are  entitled  to  discovery 
that  therefore  you  are  entitled  to  an  account.  That  is  entirely  a  fal- 
lacy. That  would,  if  carried  to  the  extent  to  which  it  would  be  carried 
according  to  the  argument  at  the  bar,  make  it  appear  that  every  case  is 
matter  of  equitable  jurisdiction,  and  where  a  plaintiff  is  entitled  to  a 
demand,  he  may  come  to  a  court  of  equity  for  discovery.  But  the  rule 
is,  that  where  a  case  is  so  complicated,  or  where,  from  other  circum- 

'  See  Parker  v.  Marchant,  i  Phillips,  at  p,  360. 
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Stances,  the  remedy  at  law  will  not  give  adequate  relief,  there  the  court 
of  equity  assumes  jurisdiction. 

Lord  Redesdale's  Treatise  has  been  referred  to.  But,  however  valu- 
able his  treatise  may  be,  it  is  much  more  satisfactory  when  we  have, 
from  the  same  eminent  judge,  his  opinion  declared  in  the  exercise  of 
his  judicial  duties.  For  that  purpose  1  will  refer  to  the  case  of  O'Con- 
nor V-  Spaight,'  in  which  Lord  Redesdale  applies  the  rule.  The  subject 
matter  there  was  between  a  landlord  and  tenant.  There  the  connection 
gave  no  original  jurisdiction  to  the  courts  of  equity,  but  complicated 
accounts  had  arisen  between  the  parties,  and  Lord  Redesdale  thus  ex- 
presses himself :  "The  ground  on  which,  I  think,  that  this  is  a  proper  case 
for  equity  is,  that  the  account  has  become  so  complicated  that  a  court 
of  law  would  be  incompetent  to  examine  it  upon  a  trial  at  nisi prius, 
with  all  necessary  accuracy,  and  it  could  appear  only  from  the  result  of 
the  account  that  the  rent  was  not  due.  This  is  a  principle  on  which 
courts  of  equity  constantly  act,  by  taking  cognizance  of  matters,  which, 
though  cognizable  at  Ic^w,  are  yet  so  involved  with  a  complex  account 
that  it  cannot  properly  be  taken  at  law,  and  until  the  result  of  the 
account  the  justice  of  the  case  cannot  appear."  I^ord  Redesdale  there 
puts  it  upon  the  ground,  that  it  is  considered  an  established  principle 
of  the  courts  of  equity  that  it  is  on  account  of  the  infirmity  of  the 
jurisdiction  at  law,  for  the  purpose  of  taking  an  account,  that  a  court  of 
equity  assumes  jurisdiction. 

Again,  in  the  case  of  The  Corporation  of  Carlisle  v.  Wilson,^  referred 
to  for  another  purpose  (it  was  a  case  for  tolls),  the  language  of  the 
court  is  this  :  '•  The  question  is  whether,  upon  the  facts  stated  by  this 
bill,  this  court  ought  to  decree  an  account.  The  objection  is,  that  the 
right  to  take  these  tolls  is,  undoubtedly,  a  merely  legal  right,  that 
the  plaintiffs  therefore  may  have  a  discovery,  and,  having  obtained 
that,  cannot  also  have  relief,  but  should  use  the  discovery  in  an  action, 
which  undoubtedly  might  be  brought.  The  principle  upon  which 
courts  of  equity  originally  entertained  suits  for  an  account  where  the 
party  had  a  legal  title  is,  that  though  he  might  support  a  suit  at  law,  a 
court  of  law  either  cannot  give  a  remedy,  or  cannot  give  so  complete  a 
remedy  as  a  court  of  equity." 

These  are  principles  which  those  who  are  conversant  with  the  pro- 
ceedings of  a  court  of  equity  imbibe  from  the  earliest  period  of  their 
legal  education.  It  is  a  well-known  rule.  The  question  is  whether,  in 
the  present  case,  this  demand  by  the  plaintiff  is  brought  within  that  rule. 
I  am  assuming,  for  the  present  purpose,  that  there  is  nothing  in  the 
relative  situations  of  banker  and  customer  which  gives,  per  se,  the  right 
to  sue  in  equity  ;  and  that  is  proved,  I  apprehend,  by  the  consideration 
'  I  Schoales  &  Lefroy,  at  p.  309.  *  13  Ves.  276. 
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of  the  question,  whether,  if  there  had  been  no  money  drawn  out  at  all, 
and  simply  a  sum  of  money  had  been  deposited  with  the  banker — -1  will 
not  say  deposited,  but  paid  to  the  banker — on  account  of  the  customer, 
a  party  could  file  a  bill  to  get  that  money  back  again.  The  learned 
counsel  judiciously  avoided  giving  an  answer  to  that  question.  But 
that  tries  the  principle  ;  because  if  it  is  merely  a  sum  of  money  paid  to 
a  factor,  or  paid  to  an  agent,  the  party  has  a  right  to  recall  it — he  has 
a  right  to  deal  with  the  factor  or  agent  in  his  fiduciary  character.  But 
the  banker  does  not  hold  that  fiduciary  character,  and  therefore  there  is 
no  such  original  jurisdiction  ;  and  if  there  be  no  such  original  jurisdic- 
tion growing  out  of  the  relative  situations  of  the  parties,  then,  to  see  if 
the  account  is  of  such  a  nature  that  it  cannot  be  taken  at  law,  we  are 
to  look  to  the  account  itself,  and  not  to  the  bill  ;  we  are  to  look  to  the 
facts  as  they  exist.  We  find  no  complicated  account  at  all  here.  There 
is  merely  a  sum  of  money  paid  in  on  the  one  hand,  for  which  there  is  a 
receipt,  which  receipt  is  the  evidence  of  the  party's  title,  and  if  there  be 
any  sum  of  money  drawn  out,  it  is  no  part  of  his  title  and  no  part  of 
his  case  ;  but  it  is  a  part  of  his  case  to  make  that  demand,  and  to  show 
that  part  of  that  money  had  not  been  repaid. 

My  Lords,  that  exhausts  the  case,  with  the  exception  of  one  argument, 
which  your  Lordships  have  heard,  with  regard  to  a  supposed  contract. 
Here  it  is  a  contract  by  the  banker,  who,  it  is  said,  so  far  divested  him- 
self of  his  original  character  as  to  give  a  court  of  equity  jurisdiction  over 
the  subject  matter.  What  is  that  contract  ?  He  agrees  to  pay  ^3  per 
cent,  for  the  use  of  the  money.  Then  it  is  said,  those  ^t,  per  cent, 
ought  to  have  been  entered  in  the  banker's  books  ;  that  though  there 
was  no  transaction  between  the  principal  and  the  banker  during  the 
lapse  of  eight  years,  the  banker  ought  to  have  entered  in  his  books  the 
^3  per  cent,  annually  or  half  yearly  (it  is  not  very  easy  to  state  what 
the  period  should  be),  and  that  not  having  done  so,  he  therefore  has 
been  guilty  of  default.  Now  he  might  have  been  guilty  of  default  if  he 
had  not  kept  his  contract — that  is,  if  he  had  either  refused  to  pay  the 
^3  per  cent,  or  had  refused  to  pay  the  money  when  demanded.  That 
was  the  whole  of  his  contract.  He  had  contracted  for  nothing  more. 
I  can  see  no  breach  of  contract  by  this  banker,  who,  if  it  had  been 
demanded  at  the  proper  time,  we  may  suppose  would  have  kept  his 
contract,  and  have  paid  the  ^3  per  cent.  But  because  in  his 
own  books  he  has  not  entered  up  the  j£^  per  cent,  interest,  which 
might  have  been  a  beneficial  entry  for  the  customer,  it  is  not  to  be  said 
that  that  is  a  breach  of  contract  or  a  breach  of  duty.  His  duty  was  to 
account  for  the  j£^  per  cent,  and  for  the  principal.  That  was  all  his 
contract  ;  I  do  not  apprehend  that  that  can  possibly  make  any  differ- 
ence in  the  question  of  his  liability. 
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I  do  not  advert  to  the  question  on  the  Statute  of  Limitations  at  all, 
because,  if  I  am  right  upon  this,  which  is  the  first  question,  the  Statute 
of  Limitations  does  not  apply.  Therefore  it  is  unnecessary  to  reason 
upon  what  the  affect  might  be  of  that  defense  being  set  u]),  even  if 
there  had  been  a  good  title  in  the  plaintiff  to  institute  proceedings  in 
equity.  The  principle  upon  which  my  opinion  is  formed  is,  that  there 
is  nothing  to  bring  the  demand  within  the  precincts  of  a  court  of  equity. 
Upon  that  ground  I  think  the  decree  was  right  in  dismissing  the  bill.' 


PHILLIPS  2'.   PHILLIPS. 

In  Chancery,  before  Sir  George  James  Turner,  V.C,  February 

19,  1852. 

\Reported  in  9  Hare  471.] 

The  bill  was  filed  for  an  account  of  moneys  received  by  the  defend- 
ant and  his  deceased  partner  on  their  joint  account,  on  account  of  the 
plaintiff;  and  of  the  moneys  which  the  defendant  and  his  deceased 
partner  had  paid  on  their  joint  account,  on  account  of  the  plaintiff; 
and  for  payment  of  the  balance. 

The  bill  stated,  that,  for  several  years  before  August,  1847,  the 
defendant  and  his  brother  (since  deceased)  carried  on  business  as 
jewellers  in  Cockspur  Street,  and  were  in  the  habit,  from  time  to  time, 
of  receiving  divers  sums  of  money  from  and  on  account  of  the  plaintiff, 
and  the  sums  so  received  were  treated  by  them  as  part  of  their  copart- 
nership assets  ;  and  the  defendant  and  his  partner  were  also  in  the 
habit,  from  time  to  time,  of  advancing  and  paying  out  of  their  copart- 
nership funds  divers  sums  of  money  to,  for,  and  on  account  of  the 
plaintiff;  and  that  there  was,  in  fact,  a  current  account  between  the 
plaintiff  on  the  one  part,  and  the  defendant  and  his  partner  on  the 
other  part;  that  the  account  was  balanced  in  January,  1843.  and  a 
certain  sum  then  stated  and  agreed  to  be  due  to  the  plaintiff  thereupon, 
as  appeared  by  the  books  of  the  firm  in  the  possession  of  the  defendant, 
which  he  refused  to  produce  or  show  to  the  plaintiff;  and  that,  between 
that  time  and  August,  1847,  the  defendant  and  his  partner  had  received 
upward  of  ^^650  on  account  of  the  plaintiff,  the  particulars  of  which 
would  appear  from  the  said  books.  The  bill  stated  that  the  transactions 
between  the  plaintiff  and  the  defendant  and  his  partner  were  very 
numerous;  and  that,  amongst  other  moneys  which  they  had  received  on 
account  of  the  plaintiff,  were  moneys  arising  from  the  sale  of  divers  rail- 
way shares  belonging  to  the  plaintiff,  sold  by  them  on  his  account. 

'  The  opinions  of  Lords  Campbell  and  Lyndhurst  have  been  omitted. — Ed. 
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The  bill  charged  that  an  account  ought  to  be  taken  of  the  receipts 
and  payments  by  the  defendant  and  his  partner  on  account  of  the 
plaintiff;  and  that  a  large  sum  of  money  was  in  fact  due  to  the  plaintiflf 
on  the  balance  of  such  account. 

The  defendant  demurred  for  want  of  equity. 

Mr.  J.  H.  Palmer  for  the  demurrer. 

Mr.  Baggallay  for  the  bill. 

Vice-Chancellor.  I  have  no  doubt  that  this  bill  cannot  be  main- 
tained. I  take  the  rule  to  be,  that  a  bill  of  this  nature  will  only  lie, 
where  it  relates  to  that  which  is  the  subject  of  a  mutual  account;  and 
I  understand  a  mutual  account  to  mean,  not  merely  where  one  of  two 
parties  has  received  money  and  paid  it  on  account  of  the  other,  but 
where  each  of  two  parties  has  received  and  paid  on  the  other's  account. 
I  take  the  reason  of  that  distinction  to  be,  that,  in  the  case  of  proceed- 
ings at  law,  where  each  of  two  parties  has  received  and  paid  on  account 
of  the  other,  what  would  be  to  be  recovered  would  be  the  balance  of 
the  two  accounts ;  and  the  party  plaintiff  would  be  required  to  prove, 
not  merely  that  the  other  party  had  received  money  on  his  account,  but 
also  to  enter  into  evidence  of  his  own  receipts  and  payments,  a  position 
of  the  case,  which,  to  say  the  least,  would  be  difficult  to  be  dealt  with 
at  law.  Where  one  party  has  merely  received  and  paid  moneys  on 
account  of  the  other,  it  becomes  a  simple  case.  The  party  plaintiff  has 
to  prove  that  the  moneys  have  been  received,  and  the  other  party  has 
to  prove  his  payments.  The  question  is  only  as  to  the  receipts  on  one 
side  and  the  payments  on  the  other,  and  it  is  a  mere  question  of  set- 
off; but  it  is  otherwise  where  each  party  has  received  and  paid.  Mr. 
Baggallay  says,  and  says  truly,  that  there  are  cases  of  the  first  descrip- 
tion which  may  still  come  to  a  court  of  equity.  It  is  true,  that  a  case 
of  mere  receipts  and  payments  may  become  so  complicated,  as  Lord 
Cottenham  said  in  the  case  of  the  Taff  Vale  Railway  Company,'  that 
the  account  cannot  be  taken  at  law,  and  may  become  properly  the 
subject  of  the  jurisdiction  of  a  court  of  equity.  But  where  the  account 
is  on  one  side  only,  I  think  a  strong  case  must  be  shown  before  this 
court  will  exercise  its  jurisdiction.  If  the  door  of  this  court  be  opened 
to  entertain  every  case  in  which  accounts  would  not  be  taken  in  an 
action  at  law,  but  a  court  of  law  would  send  them  to  a  reference,  I  do 
not  know  where  there  would  remain  any  protection  against  suits  in 
equity  to  parties  between  whom  any  account  existed. 

It  was  argued  that  the  plaintiff  cannot  know  how  to  frame  his  action, 
until  he  has  seen  the  account,  and  until  he  knows  how  his  case  stands. 
The  answer  to  that  is,  that  his  remedy  is  not  to  file  a  bill  for  relief,  but 

'  Taff  Vale  Railway  Company  v.  Nixon,  i  H.  L.  Cas.  119,  121.  See,  on  this 
case,  North  Eastern  Railway  Company  v.  Martin,  2  Ph.  758. 
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for  discovery.  The  case  of  Mackenzie  v.  Johnston,  which  was  cited,  is 
the  case  of  an  agency  account  throughout ;  but  the  circumstance,  that  a 
party  may  have  been  agent  of  the  other  in  the  receipt  of  a  certain  sum 
of  money,  or  in  one  particular  matter,  does  not  necessarily  render  the 
case  one  in  which  a  bill  in  equity  may  be  brought  for  an  account.  I 
am  of  opinion  that  this  is  a  case  in  which  a  court  of  law  has  jurisdiction, 
and  that  there  is  no  ground  for  the  interference  of  this  court,  which  does 
not  apply  to  every  case  in  which  one  party  has  received  money  on 
account  of  another. 
Demurrer  allowed. 


PADWICK  V.  STANLEY. 

In  Chancery,  before  Sir  George  James  Turner,  V.C,  June 

7,  8,   1852. 

\^Reported  in  9  Hare  627.] 

A  BILL  by  a  solicitor  and  agent  against  his  client  and  principal,  for 
an  account  of  moneys  and  liabilities  which  the  plaintiff  stated  he  had 
raised,  advanced,  and  incurred  for  the  defendant,  by  means  of  bills, 
notes,  and  otherwise,  and  the  particulars  of  which,  he  alleged,  were  very 
complicated ;  and  for  a  discovery  of  letters  and  documents  relating  to 
such  transactions,  which  the  bill  averred  that  the  plaintiif  had  from  lime 
to  time  written  and  given  up  to  the  defendant,  and  of  divers  of  which 
the  jilaintiff  stated  he  had  no  copies.  The  bill  sought  to  have  the 
balance  of  the  account  paid,  and  that  the  plaintiff  might  be  discharged 
from  such  alleged  outstanding  liabilities.     The  defendant  demurred. 

Mr.  Stuart  and  Mr.  Bates  for  the  demurrer, 

Mr.  Rolt  and  Mr.  Amphlett  for  the  bill. 

The  Vice  Chancellor  expressed  the  same  opinion  as  in  his  judg- 
ment in  Phillips  v.  Phillips,'  with  regard  to  the  right  to  sue  in  equity, 
founded  on  mutual  accounts.      On  the  other  points,  his  honor  said  : 

It  was  sought  to  support  this  bill  on  the  right  of  a  surety  to  be  dis- 
charged from  his  liability.  I  have  not  the  least  intention  to  say  any- 
thing which  could  prejudice  such  a  right ;  but  I  conceive  that  the  cases 
in  which  such  a  jurisdiction  is  exercised  by  this  court  are  cases  where 
the  creditor  has  a  right  to  sue  the  debtor,  and  refuses  to  exercise  that 
right.  It  does  not  appear,  upon  this  bill,  that  the  creditor  has  any 
present  right  to  sue.  It  is  consistent  with  the  statements  on  the  bill, 
which  must  be  taken  most  strongly  against  the  pleader,  that  the  bills  in 
respect  of  which  a  liability  is   said  to  be  created   may  not  yet  have 

'  Supra,  p.  473. 
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arrived  at  maturity;  and  that  the  defendant,  therefore,  is  not  in  a 
condition  to  take  any  step  for  the  purpose  of  enforcing  his  rights  in 
respect  of  such  bills.  It  was  then  said,  that  this  was  a  case  of  principal 
and  agent,  and  that,  if  the  principal  may  file  a  bill  against  his  agent, 
the  agent  may  file  a  bill  against  his  principal ;  but  I  cannot  admit  that 
the  rights  of  principal  and  agent  are  correlative.  The  right  of  the 
principal  rests  upon  the  trust  and  confidence  reposed  in  the  agent,  but 
the  agent  reposes  no  such  trust  or  confidence  in  the  principal.  It  was 
lastly  said,  that  the  accounts  had  been  given  up  by  the  plaintiff  to  the 
defendant ;  but  if  that  case  were  sufiiciently  made  out,  it  would  give 
the  plaintiff  a  right  to  file  a  bill  of  discovery,  but  would  not  give  him  a 
right  to  relief. 

Demurrer  allowed,  with  liberty  to  amend. 


FLUKER  V.  TAYLOR. 

In  Chancery,  before  Sir  Richard  Torin  Kinderslev,  V.C, 
March  19,  1855. 

\Reported  in  3  Drewry  183.] 

Mr.  Baily  and  Mr.  Taylor  moved  in  this  case  for  the  plaintiff,  a  so- 
licitor, for  an  injunction  to  restrain  the  defendant  from  proceeding  in 
an  action  against  the  plaintiff.  The  bill,  after  setting  out  some  corre- 
spondence between  the  plaintiff  and  defendant,  from  which  it  was  to  be 
collected,  though  vaguely,  that  the  defendant  was  in  some  way  employed 
by  the  plaintiff,  proceeded  thus  : 

5.  The  defendant  came  to  London  on  the  2 2d  day  of  April,  1850, 
and  remained  for  a  few  days  and  then  returned  to  Birmingham,  and  he 
came  up  again  to  London  on  the  13th  day  of  June,  1850,  when  the 
plaintiff  commenced  employing  the  defendant,  and  the  plaintiff  after- 
ward from  time  to  time  occasionally  employed  the  defendant  in  making 
out  the  bills  of  costs  in  the  said  actions  of  Gilbert  v.  Ross  and  in  other 
matters  of  business. 

6.  The  plaintiff  never  engaged  the  defendant  as  a  regular  clerk,  and 
the  defendant  was  frequently  absent  from  the  office  of  the  plaintiff  and 
attending  to  the  defendant's  own  affairs  or  to  the  business  of  the  said 
Mr.  Chilwell  for  several  weeks  at  a  time ;  and,  in  fact,  as  nearly  as  the 
plaintiff  can  now  make  out,  the  defendant  only  came  to  the  office  of  the 
plaintiff  for  about  64  days  in  the  year  1850,  about  80  days  in  the  year 
185 1,  about  220  days  in  the  year  1852,  about  100  days  in  the  year  1853, 
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and  about  124  days  in  the  year  1854,  and  no  scale  of  remuneration  was 
ever  agreed  upon  between  the  plaintiff  and  the  defendant  for  such  occa- 
sional employment  as  aforesaid  except  as  hereinafter  mentioned. 

7.  The  plaintiff  from  time  to  time  has  made  payments  for  or  on  ac- 
count of  the  defendant,  and  the  plaintiff  frequently  gave  to  the  defend- 
ant sums  of  money  of  various  amounts,  which  the  defendant  in  part  ap- 
plied in  payment  of  expenses  incurred  for  or  on  behalf  of  the  plaintiff 
and  in  part  retained  on  account  of  remuneration  for  the  services  of  the 
defendant,  and  the  defendant,  as  the  agent  of  the  plaintiff,  also  collected 
the  rents  of  several  houses  and  some  land  at  Walton,  in  the  county  of 
Stafford,  which  formed  part  of  the  estate  of  one  William  Cole,  deceased. 

8.  Such  rents  have  been  received  by  the  defendant  to  a  considerable 
amount,  and  he  has  also  received  from  time  to  time  other  moneys  on 
account  of  the  plaintiff,  and  the  defendant  has  thereout  made  various 
payments  for  the  plaintiff  and  on  his  account,  but  no  settlement  of  any 
of  the  accounts  between  the  plaintiff  and  the  defendant  has  ever  been 
made. 

9.  The  matters  of  business  done  by  the  defendant  for  the  plaintiff 
and  several  of  the  receipts  and  payments  aforesaid  have  been  from  time 
to  time  entered  by  the  defendant  in  certain  books  which  were  kept  by  the 
defendant  in  the  office  of  the  plaintiff,  which  books  are  six  in  number 
and  contain  very  numerous  and  long,  though  in  many  instances  erro- 
neous entries  ;  and,  in  order  to  ascertain  the  amount  of  the  business 
done  by  the  defendant  for  the  plaintiff  and  the  state  of  the  accounts 
between  them,  it  will  be  necessary  to  go  into  and  examine  in  detail  all 
the  entries  and  items  in  such  books,  and  without  such  examination  no 
account  can  be  effectually  and  properly  taken  between  the  plaintiff  and 
the  defendant. 

The  bill  then  stated  some  further  correspondence,  showing  differ- 
ences between  the  parties,  and  then  alleged  as  follows  : 

11.  No  step  was  taken  in  consequence  of  such  letter,  but  matters 
went  on  as  before  until  the  month  of  June,  1854,  when  differences  arose 
between  the  plaintiff  and  the  defendant  and  he  went  to  his  residence  in 
the  country.  He  afterward  returned  to  London,  and  on  the  7th  of  Au- 
gust, 1854,  he  wrote  and  sent  a  letter  to  the  plaintiff  which,  so  far  as  it 
is  material  to  set  it  forth  here,  is  as  follows :  "  I  have  been  making  ex- 
tracts of  payments  and  receipts  made  by  me  in  order  to  show  a  cash 
account  between  us,  but  which  I  have  not  yet  completed,  and  before  I 
can  do  so  properly  T  shall  require  to  see  some  of  my  old  office  books." 

12.  The  defendant,  about  the  end  of  August,  1854,  returned  to  the 
office  of  the  plaintiff  and  came  there  occasionally  from  that  time  until 
the  23d  of  December,  1854,  but  no  such  account  has  been  made  out 
and  given  to  the  plaintiff".     However,  the  defendant  afterward  wrote  to 
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the  plaintiff  and  said  that  he  intended  to  render  to  the  plaintiff  a  debtor 
and  creditor  account  between  them.' 

13.  There  was  no  verbal  arrangement  between  the  plaintiff  and  the 
defendant,  except  that  the  defendant  was  to  receive  a  fair  remuneration 
for  all  the  services  performed  by  him  for  the  plaintiff,  and  the  plaintiff 
upon  one  occasion,  when  the  defendant  applied  to  the  plaintiff  for  some 
money,  gave  the  defendant  a  memorandum  in  writing  to  the  effect  that 
he  might  draw  from  the  plaintiff  30J.  a  week  when  employed  on  behalf 
of  the  plaintiff. 

15,  The  plaintiff  wholly  objected  to  and  repudiated  this  account, 
and,  in  consequence,  on  the  7th  of  P'ebruary,  1855,  the  defendant 
brought  his  action  against  the  plaintiff,  and  the  following  were  the  par- 
ticulars of  plaintiff's  claim  :  "The  plaintiff  claims  from  the  defendant 
the  sum  of  ;2{^i,i75  for  services  rendered  by  the  plaintiff  to  the  defend- 
ant in  and  about  the  business  of  the  defendant  from  the  13th  day  of 
April,  1850,  to  the  25th  day  of  December,  1854,  both  inclusive,  and 
the  plaintiff  hereby  offers  to  set  off  and  allow  to  the  defendant  the  sum 
of  ^^56  7j.  6^d.  as  and  for  money  received  by  the  plaintiff  from  the  de- 
fendant, and  for  money  paid  by  the  defendant  for  plaintiff  on  account 
of  and  in  part  payment  of  the  said  ^1,175,  ^i*^'  the  plaintiff  will,  if  nec- 
essary, seek  to  recover  a  balance  of  ;^i,ii8  12s.  ^-^d.  as  and  for  so 
much  money  found  to  be  due  from  the  defendant  to  the  plaintiff  upon 
accounts  stated  between  them." 

The  bill  then  alleged  as  follows : 

16,  The  defendant  has  not  in  the  particulars  in  the  said  action  given 
the  plaintiff  credit  for  all  the  sums  received  from  him  and  on  his  ac- 
count by  the  defendant,  nor  for  all  the  sums  which  have  been  paid  by 
the  plaintiff  for  or  on  account  of  the  defendant,  and  many  of  the  sums 
entered  in  the  books  so  kept  by  the  defendant  as  aforesaid  and  claimed 
by  him  as  paid  for  on  account  of  the  plaintiff,  are  erroneous  and  ought 
not  to  be  allowed,  and,  in  fact,  if  the  accounts  between  the  plaintiff  and 
the  defendant  were  properly  taken  therein,  including  all  just  allowances 
to  the  defendant  for  the  services  rendered  by  him  to  the  plaintiff  as 
aforesaid,  there  would  be  a  balance  found  due  to  the  plaintiff  from  the 
defendant. 

17,  The  plaintiff  has  not  yet  pleaded  to  the  said  action,  and  as  under 
the  circumstances  aforesaid  there  are  mutual  accounts  and  cross  de- 
mands between  the  plaintiff  and  the  defendant,  and  such  accounts  are 
of  a  very  complicated  character,  the  plaintiff  submits  that  they  cannot 
be  properly  taken  by  a  court  of  law,  and  that  the  rights  of  the  plaintiff 
and  the  defendant  cannot  be  ascertained  and  settled  in  the  said  action, 

'The  statement  of  account  has  been  omitted  — Ed. 
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but  such  accounts  can  only  be  effectually  taken  and  such  rights  ascer- 
tained and  settled  by  a  court  of  equity. 

These  were  the  material  allegations  of  the  bill,  and  it  prayed  an  ac- 
count and  injunction. 

Mr.  Baily  and  Mr.  Taylor  for  the  plaintiff. 

Mr.  Glasse  and  Mr.  Amphlett  for  the  defendant. 

The  Vice-Chancellor.  At  an  early  part  of  the  argument  for  the 
plaintiff  I  intimated  an  opinion  that  this  case  must  be  tried  at  law,  and 
for  this  reason  principally  :  that,  whatever  may  be  the  other  questions, 
it  is  obvious  that  the  material  question,  or  at  least  a  most  material 
question,  is  the  question  of  the  remuneration  to  which  the  defendant  is 
entitled.  Having  now  heard  the  whole  case  and  considered  the  state- 
ments of  the  plaintiff,  it  appears  to  me  that  what  the  plaintiff  says  is 
this  :  "  I  employed  the  defendant  not  as  a  regular  clerk  but  as  an  occa- 
sional clerk  ;  he  was  occasionally  in  my  office ;  he  was  very  frequently 
absent ;  he  was  employed  to  make  out  bills  of  costs  and  in  other  mat- 
ters of  business."  That  was  the  nature  of  the  employment.  Then  hav- 
ing stated  that,  he  states  as  follows  [his  Honor  referred  to  the  6th  para- 
graph], and  he  adds  that  as  his  agent  the  defendant  collected  rents. 
[He  referred  to  the  7th  paragraph.]  Now  this  is  precisely,  with  the 
exception  of  the  passage  about  his  being  only  an  occasional  clerk,  the 
same  sort  of  statement  that  would  be  made  by  a  solicitor  against  his 
clerk  for  an  account,  and  it  is  perfectly  clear  that  no  such  bill  could  be 
sustained.  If  an  action  is  brought  by  the  clerk  against  his  employer, 
the  solicitor  cannot  file  a  bill  against  the  clerk  to  restrain  the  action. 
The  clerk  says  here,  "I  have  a  claim  for  .^^1,175  for  remuneration;  I 
admit  that  I  have  received  certain  sums,  and  there  is  a  balance  on  those 
sums  due  to  you,  which  reduces  my  claim  to  ^1,118,  and  that  sum  I 
claim."  Surely  that  is  not  a  ground  for  filing  a  bill  for  an  account.  I 
cannot  see  anything  showing  any  employment  of  the  defendant  except 
as  clerk.  If  it  had  turned  on  the  question  whether  the  plaintiff  had 
employed  Taylor  as  his  agent  to  collect  rents,  the  allegation  being  that 
he  was  employed  as  the  plaintift's  agent  for  that  purpose,  I  should  not 
have  been  satisfied  with  the  defendant's  explanation,  for  he  does  not 
swear  distinctly  he  did  not  collect  the  rents  as  agent.  If  then  the  case 
turned  on  agency,  I  should  not  have  been  satisfied  ;  but  the  allegation 
is  not  that  the  rents  were  Fluker's  rents,  but  that  he  employed  Taylor 
as  his  clerk  to  collect  the  rents.  That  is  not  a  case  of  principal  and 
agent,  but  simply  of  the  employment  of  Taylor  as  his  clerk  to  do  that 
for  him  which  he  would  otherwise  have  done  for  himself.  Then  as  to 
complication,  no  doubt  the  items  may  be  numerous ;  but,  except  in  the 
allegation  that  the  accounts  are  complicated,  I  am  at  a  loss  to  find  any 
thing  to  show  any  ground  for  suggesting  complication.     The  items,  as 
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I  have  said,  may  be  so  numerous  that  a  judge  at  common  law  will  re- 
fuse to  go  into  them,  but  that  is  not  a  ground  for  coming  here. 

It  is  difficult  to  lay  down  any  fixed  rule  which  goes  to  mark  out  the 
line  between  those  cases  when  an  account  must  be  taken  in  equity  and 
when  it  need  not.  An  attempt  has  been  made  to  lay  down  such  a  rule 
by  saying  the  accounts  must  be  mutual,  that  there  must  be  receipts  and 
payments  on  both  sides.  Now,  even  if  that  were  the  rule,  this  case 
does  not  contain  any  allegation  of  any  receipts  by  the  plaintiff.  But  it 
really  appears  to  me  that  it  would  be  dangerous  to  lay  down  the  rule  in 
any  such  terms.  For,  take  the  common  case  of  any  gentleman  of  for- 
tune keeping  a  mere  money  account,  not  a  business  account,  with  his 
banker.  He  pays  money  to  the  banker  and  the  banker  pays  his  checks ; 
that  is  mutual  receipt  and  payment.  The  banker  receives  money  from 
the  customer  and  pays  checks  to  the  customer,  and  the  customer  pays 
money  into  the  banker's  and  draws  money  out.  If  the  rule  were  as 
stated,  such  a  case  would  fall  within  it,  while  it  is  clear  in  such  a  case 
no  bill  would  lie.  It  is  therefore  dangerous  to  say  the  equity  depends 
on  mutual  receipts  and  payments  ;  the  equity  must  depend  in  each  case 
on  the  nature  of  the  account ;  it  depends  on  this,  whether  the  account 
is  in  its  own  nature,  not  merely  from  number  of  items,  but  from  its  na- 
ture, so  complicated  that  this  court  will  say  such  an  account  cannot  be 
taken  in  a  court  of  law.  That  is  not  this  case.  The  main  if  not  the 
only  question  is  the  claim  of  p/71,175  for  remuneration,  and  that  is  not 
a  question  of  account  so  complicated  that  it  can  be  said  that  a  court  of 
law  cannot  deal  with  it.  The  motion  must  therefore  be  refused  with 
costs. 


BARRY  V.  STEVENS. 
In  Chancery,  before  Sir  John  Romilly,  M.R,,  June  24,  25,  1862. 

\_Reported  in  31  Beavan  258.] 

The  case  came  before  the  court  on  general  demurrer  to  the  whole 
bill. 

According  to  the  statements  of  the  bill,  the  plaintiff  having  written  a 
work,  entitled  "  A  Treatise  on  the  Statutory  Jurisdiction  of  the  Court  of 
Chancery,"  applied  to  the  defendants,  who  were  law  publishers,  to  pub- 
lish it.  They  declined  to  do  so  on  their  own  account,  but  they  offered 
to  publish  it  if  the  plaintiff  would  incur  the  expense  of  printing. 

The  plaintiff  and  defendants  accordingly  entered  into  a  written  agree- 
ment, dated  in  August,  i860,  in  the  following  terms  : 

"  It  is  hereby  agreed  that  V.  &  R.  Stevens  shall  publish  the  said 
work,  and  shall  account  to  W,  W.  Barry  annually  (namely,  to  the  31st 
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day  of  December  in  each  year)  for  all  copies  sold  at  the  wholesale 
booksellers'  price,  excepting  the  copies  subscribed  for  by  the  trade, 
which  are  to  be  accounted  for  at  ^5  per  cent,  less  than  the  wholesale 
booksellers'  price,  and  twenty-five  coines  as  twenty-four,  where  so  sub- 
scribed for,  and  shall  deduct  a  commission  of  ^10  per  centum  for  their 
trouble  in  managing  the  same,  advertising  on  the  wrajipers  of  their 
reports  and  in  their  sheet  lists  of  publications,  and  for  any  losses  they 
may  sustain  in  giving  credit  upon  the  same,  and  that  the  balance  of  the 
said  account  shall  be  paid  over  to  W.  W.  Barry  on  the  ist  day  of  April 
in  each  year.  The  advertising  the  work  to  be  done  by  and  at  the  ex- 
pense of  the  said  W.  W.  Barry." 

The  defendants  printed  and  published  the  work,  and  they,  in  March, 
1862,  rendered  to  the  plaintiff  an  acconnt  down  to  the  31st  of  Decem- 
ber, 1S61.' 

The  bill  then  alleged  as  follows  : 

The  said  account  showing  a  sale  of  only  forty-nine  copies  of  the  said 
book,  the  plaintiff  was  at  once  convinced  that  there  must  be  some  mis- 
take or  error  in  the  matter,  and  accordingly  the  plaintiff  requested  the 
defendants  to  allow  him  to  examine  the  stock  of  the  said  work  which 
remained  unsold,  which  they  consented  to,  and  the  result  of  such  in- 
vestigation was,  that,  on  the  assumption  of  five  hundred  copies  only  of 
the  said  work  having  been  printed,  the  credit  side  of  the  said  account  so 
rendered  as  aforesaid  was  correct.  The  plaintiff,  however,  being  still 
under  the  impression  that  there  must  have  been  a  larger  sale  of  the  said 
work  during  the  year  1861  than  forty-nine  copies,  requested  to  have 
l)roduced  to  him  the  bills  for  the  paper  and  printing,  and  a  voucher  for 
the  number  of  copies  printed,  and  also  a  detailed  list  of  the  forty-nine 
copies  alleged  to  have  been  sold,  but  such  vouchers  and  detailed  list 
were  refused  in  the  first  instance. 

The  defendants  afterward  rendered  a  detailed  account  of  ^13  igs. 
for  the  petty  disbursements  charged  in  the  account,  and  which  did  not 
appear  to  be  objected  to  by  the  plaintiff. 

After  a  long  correspondence,  the  defendants  brought  an  action  at  law 
to  recover  the  balance  of  ^125  2,^.  9^. 

The  defendants,  under  a  judge's  order,  made  an  affidavit  of  docu- 
ments, which  was  objected  to,  but  the  judge  refused  to  make  any  further 
order  for  the  discovery  of  documents. 

The  defendants  then  took  out  a  summons,  requiring  the  plaintiff  in 
equity  to  show  cause  why  the  action  should  not  be  referred  to  one  of 
the  Masters  of  the  Court  of  Exchequer,  and  Mr.  Baron  Bramwell,  on  the 
29th  of  May,  1862,  made  an  order  in  the  terms  of  the  sunniions,  under 
the  17th  and  i8th  Vict.,  c.  125. 

-  The  statement  of  account  has  been  omitted. — Ed. 
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The  bill  alleged,  that  the  plaintiff  believed  that  the  order  for  reference 
was  obtained  by  the  defendants  with  the  view  of  preventing  the  plain- 
tiff from  obtaining  any  effectual  discovery  of  documents  under  any  pro- 
ceeding in  the  action,  and  with  the  view  also  of  preventing  the  plaintiff 
from  pleading  to  the  same  action,  and  from  raising  any  defense  which 
he  might  have  to  the  same,  and  also  with  the  view  of  preventing  the 
plaintiff  from  interrogating  the  defendants  with  reference  to  the  matters 
in  dispute  in  the  action. 

It  also  stated  that  the  plaintiff  also  believed  that  if  the  defendants 
were  allowed  to  proceed  with  the  trial  of  their  alleged  demand,  in  man- 
ner aforesaid,  the  Master  would  decide  that  he  had  no  jurisdiction  to 
take  into  consideration  any  other  matters  than  those  of  mere  account, 
namely,  only  the  items  on  the  debit  side  of  the  account  rendered  to  the 
plaintiff;  and  that  the  question  as  to  the  number  of  copies  printed,  being 
one  of  fact,  could  not  be  properly  raised  before  him,  under  the  terms 
of  the  reference  ;  and  consequently,  under  the  circumstances  aforesaid, 
unless  the  defendants  were  restrained,  by  injunction,  from  further  pro- 
ceeding in  the  action,  the  plaintiff,  though  having  a  just  cause  of  defense 
to  the  same  on  the  merits,  would  be  wholly  without  remedy. 

The  plaintiff  also  alleged  that  he  had  frequently  applied  to  and  re- 
quested the  defendants  to  render  a  true  and  proper  account  of  the 
number  of  copies  which  had  been  sold  by  them  of  the  work,  and  also 
to  produce  the  vouchers  for  the  number  of  copies  printed,  and  for  the 
cost  of  paper  and  printing  of  the  same  work,  but  that  the  defendants 
had  refused  and  still  refused  to  comply  with  such  applications  and  re- 
quests. 

The  bill,  however,  contained  no  charge  of  fraud,  nor  did  it,  in  terms, 
contest  the  accuracy  of  the  account.  It  prayed  that  it  might  "  be  as- 
certained, by  and  under  the  direction  and  decree  of  this  honorable 
court,  how  many  copies  were  printed  of  the  plaintiff's  work." 

"  That  an  account  might  be  taken  of  the  number  of  copies  of  the 
plaintiffs  book  which  had  been  sold  by  the  defendants,  and  of  the  sums 
of  money  which  had  been  received  in  respect  of  the  same,  and  that  an 
account  might  also  be  taken  of  the  sums  of  money  which  had  been  paid 
or  expended  by  the  defendants  in  and  about  the  paper,  printing,  bind- 
ing, and  advertising  of  the  work,"  or  otherwise,  "  and  for  payment  of  the 
balance  (if  any)." 

For  an  injunction  to  restrain  the  defendants  from  proceeding  to  carry 
out  the  order  of  reference  to  the  Master  of  the  Court  of  Exchequer, 
and  from  taking  any  further  proceeding  in  the  action. 

Mr.  Selwyn  and  Mr.  Beavan  in  support  of  the  demurrer. 

Mr.  Barry  in  support  of  the  bill. 

The  Master  of  the  Rolls.     After  a  careful  perusal  of  this  bill,  I 
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am  of  opinion  that  it  cannot  be  supported.  It  is  in  fact,  as  it  stands, 
nothing  more  than  a  mere  money  demand.  It  asks  for  an  account  of 
the  performance  of  a  contract  for  the  printing,  publishing,  and  selUng 
five  hundred  copies  of  a  work  written  by  the  plaintiff  upon  certain  terms 
and  conditions.  The  defendants  render  an  account  of  what  they  have 
sold  and  of  their  expenses,  and  they  bring  an  action  for  the  balance. 
It  is  very  much  to  be  regretted  undoubtedly  (as  I  assume  to  be  the  case 
from  what  appears  to  have  taken  place  before  Mr.  Baron  Bramwell  in 
chambers)  that  the  rules  of  common  law  for  the  discovery  and  produc- 
tion of  documents  should  be  so  much  more  limited  than  in  this  court, 
and  should  therefore  have  led  to  the  institution  of  this  suit.  But  this 
suit  is  not  confined  to  mere  discovery,  for  it  prays  for  relief.  I  am  very 
far  from  laying  down  the  proposition  that  an  author  would  not  be  en- 
titled to  come  for  an  account  of  his  work  sold  by  a  printer  and  pub- 
lisher who  withheld  that  account  entirely ;  but  when  there  is  a  contract 
for  the  sale  and  publication  of  five  hundred  copies  of  a  book,  and  the 
account  has  been  rendered  for  it,  and  an  action  has  been  brought  for 
the  balance,  and  a  bill  is  filed  alleging  no  fraud  or  misstatement  in  that 
account,  but  merely  seeking  for  the  account,  then  I  am  of  opinion,  that 
upon  all  the  authorities,  it  is  not  a  case  in  which  the  principle  (which  I 
should  be  very  sorry  to  disturb),  that  a  principal  is  entitled  to  institute 
a  suit  in  this  court  against  his  agent  for  an  account  of  his  dealings  and 
transactions  with  him  in  his  character  of  agent,  would  apply. 

I  am  of  opinion  that  this  principle  does  not  apply  where  the  matter 
is  comprised  within  certain  specified  limits,  and  the  account  as  it  stands 
is  a  mere  money  account,  for  which  an  action  can  be  brought  and  which 
can  be  perfectly  well  tried  in  a  court  of  law. 

In  fact,  it  appears  to  me,  the  account  could  be  taken  in  exactly  the 
same  way  before  the  Master  of  the  Exchequer  as  it  would  be  before  me 
in  chambers  or  before  my  chief  clerk. 

I  must  therefore  allow  the  demurrer. 


SMITH  V.  LEVEAUX. 


In  the  High  Court  of  Chancery,  November  9,  1863. 

\Reported  in  2  De  Gex,  Jones  ^  Smith  i.] 

This  was  an  appeal  by  the  defendants  from  a  decree  of  Vice-Chan- 
cellor  Wood,  directing  an  account. 

The  defendants,  who  carried  on  business  as  wine-merchants  in  co- 
partnership, entered  into  an  arrangement  with  the  plaintiff,  that  he 
58 


914  SMITH   V.   LEVEAUX.  [CHAP.  V. 

should  travel  over  a  considerable  district  in  England,  to  solicit  orders 
for  Hungarian  wines  and  spirits,  on  the  terms  that  he  was  to  receive  a 
commission  upon  all  orders  obtained  by  him,  or  through  his  connection, 
and  executed  by  the  defendants,  for  wines  and  spirits. 

No  formal  agreement  was  ever  drawn  up,  but  the  terms  on  which  the 
plaintiff  for  some  time  continued  to  act  as  traveller  to  the  defendants 
were  contained  in  a  letter  addressed  to  the  plaintiff  by  a  member  of  the 
defendants'  firm,  dated  the  23d  of  July,  i860,  which  was  in  part  as 
follows  : 

"  As  regards  the  commission,  I  am  most  anxious  that  it  should  be  as 
remunerative  as  possible,  consistently  with  the  successful  working  out 
of  the  business.  To  keep  at  our  present  prices  in  brandy,  port,  sherry, 
etc.,  I  find  it  will  not  suit  to  allow  a  higher  commission  than  the  follow- 
ing, and  particularly  as  I  have  had  to  give  up  a  highly  profitable  portion 
of  our  business,  so  that  I  might  have  time  to  travel  exclusively  in  the 
Hungarian  wine  trade.  On  all  business  done  by  yourself,  either  in 
London  or  your  district,  seven  and  a  half  per  cent,  where  our  full  prices 
and  shipping  arrangements  are  adhered  to,  and,  of  course,  only  on  good 
debts,  and  an  allowance  of  three  and  a  half  per  cent,  on  all  orders 
received  from  your  friends  first  introduced  by  you,  so  long  as  you 
continue  to  exert  yourself  in  the  working  out  of  the  business,  and  are 
engaged  in  the  selling  of  our  Hungarian  wines  and  spirits  ;  but  of  course 
we  could  not  bind  ourselves  in  perpetuity  to  such  an  allowance,  as  you 
might  cease  to  represent  these  interests,  and  then,  of  course,  the  allow- 
ance would  cease  at  the  same  time.  Such  a  contingency,  I  hope, 
hov^ver,  is  not  likely  to  occur." 

The  plaintiff  replied,  accepting  these  terms.  A  few  weeks  afterward 
an  agreement  was  come  to  modifying  these  terms.  The  precise  extent 
of  the  modification  was  in  dispute,  but  according  to  the  statements  of 
the  bill,  it  did  not  alter  the  main  features  of  the  agreement,  that  the 
plaintiff  should  receive  a  commission  at  seven  and  a  half  per  cent,  on 
orders  obtained  by  himself,  and  at  three  and  a  half  per  cent,  upon 
orders  not  obtained  by  himself,  but  coming  from  persons  originally 
introduced  by  him. 

In  September,  186 1,  the  plaintiff  ceased  to  travel  for  the  defendants, 
and  in  January,  1862,  filed  his  bill  for  an  account  and  payment  of  what 
was  due  to  him  from  the  defendants  in  respect  of  his  commission. 

The  Vice-Chancellor,  Sir  William  Page  Wood,  held  that  the  case  did 
not  fall  within  the  general  rule,  that  an  agent  cannot  maintain  a  suit 
against  his  principal  for  an  account,  inasmuch  as  here  the  defendants 
had  agreed  to  pay  the  plaintiff  three  and  a  half  per  cent,  on  orders  not 
coming  through  the  plaintiff,  but  coming  from  persons  originally  intro- 
duced by  him,  of  which  orders  he  would  in  general  not  know  anything. 
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On  this  ground,  his  honor  considered  the  bill  sustainable,  and  made  a 
decree  for  an  account.' 

The  defendants,  who  had  by  their  answer  alleged  that  the  bill  ought 
not  to  have  been  filed,  and  that  the  plaintiff's  remedy  was  at  law, 
appealed  from  this  decree. 

Mr.  Willcock  and  Afr.  Roxburgh  in  support  of  the  decree. 

Mr.  Giffard  and  Mr.  Jessel  for  the  defendants. 

The  Lord  Justice  Knight  Bruce.  With  unaffected  deference  to 
the  Vice-Chancellor  I  must  say,  that,  as  it  seems  to  me,  this  bill  states 
a  case  for  an  action,  but  does  not  state  a  case  entitling  the  plaintiff  to 
file  a  bill  in  equity.  It  appears  to  me  that  the  case  stated  is  one  merely 
of  legal  right,  and  that  there  is  no  account  or  agency  within  the  rules  of 
courts  of  equity.  The  bill,  in  my  judgment,  is  demurrable,  and  ought 
now  to  be  dismissed. 

The  Lord  Justice  Turner.  I  should  have  hesitated  before  giving 
an  opinion  opposed  to  that  of  the  Vice-Chancellor  in  this  case,  had  not 
the  course  of  the  court  as  to  matters  of  account  been  more  than  once 
under  my  consideration,  but  as  I  have  repeatedly  considered  the  subject, 
I  do  not  think  that  any  advantage  would  arise  from  my  deferring  my 
judgment. 

It  has  not  been,  and  could  not  be,  contended  for  the  plaintiff  that  he 
could  have  any  right  to  file  a  bill  for  an  account,  except  on  the  ground 
that  it  was  the  duty  of  the  defendant  to  keep  accounts  in  respect  of  the 
orders  obtained  from  his  (the  plaintiff's)  friends  and  connections.  But 
there  is  here  no  contract  on  the  part  of  the  defendant  to  keep  an 
account  of  the  orders  so  obtained,  assuming  that  such  a  contract  would 
entitle  this  court  to  interfere,  on  which  I  give  no  opinion.  There  is 
here  no  more  than  a  contract  on  the  part  of  the  defendant  to  pay  a 
conmiission  on  such  orders,  and  if  such  a  contract  gives  a  right  to  an 
account  in  equity,  I  do  not  see  where  the  jurisdiction  of  the  court  in 
matters  of  account  is  to  stop.  If  this  bill  be  maintained,  it  seems  to 
me  to  follow  as  a  necessary  consequence,  that  every  customer  of  every 
banker  might  maintain  a  bill  against  him  for  an  account,  which  is 
directly  opposed  to  the  principles  laid  down  by  the  House  of  Lords  in 
Foley  V.  Hill.'  There  are  not  in  the  present  case  any  mutual  accounts, 
nor  is  it  alleged  that  there  is  any  such  complication  of  accounts  as 
would  render  the  interference  of  a  court  of  equity  necessary.  With  all 
deference  to  the  Vice-Chancellor,  I  am  of  opinion  that  this  bill  ought 
to  have  been  dismissed  with  costs. 

ii  H.  &  M.  123.  ^2  H.  L.  Cas.  28. 
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MAKEPEACE  v.  ROGERS. 

'In  the  Court  of  Appeal  in  Chancery,  March  25,  1865. 

\Reportfd  in  4  De  Gex,  yones  &"  Smith  649.] 

This  was  an  appeal  by  the  defendant  Robert  Rogers  from  a  decision 
of  the  Vice-Chancellor  Sir  John  Stuart,  overruHng  with  costs  the  appel- 
lant's demurrer  to  the  bill  for  want  of  equity. 

The  case  made  by  the  bill  was  in  effect  as  follows  : 

The  respondent  John  Makepeace,  the  plaintiff  in  the  suit,  was  a  land- 
owner and  funded  proprietor. 

The  bill  in  its  2d  paragraph  alleged,  that  in  1859  ^^^  respondent  had 
appointed  the  appellant  to  be  the  agent  and  manager  of  the  respond- 
ent's real  estates  at  Bracknell,  in  Berkshire,  and  at  Bromley,  in  Kent, 
and  of  certain  houses  in  I^ondon  belonging  to  the  respondent,  with 
authority  to  receive  the  respondent's  rents  of  the  said  estates  and 
houses ;  and  that  the  respondent  had  given  the  appellant  a  power  of 
attorney  to  receive  the  dividends  and  interest  of  certain  bank  stock  and 
other  stocks,  funds,  shares,  and  securities  belonging  to  the  respondent  ;, 
that  the  appellant  had  acted  as  such  agent  and  manager  of  the  respond- 
ent's aforesaid  estates  and  houses,  and  from  time  to  time  received  the 
rents  thereof,  and  from  time  to  time  received  the  dividends  and  interest 
of  certain  bank  stock  and  other  stocks,  funds,  shares,  and  securities,  or 
of  such  of  the  said  estates,  houses,  and  other  property  aforesaid  as  from 
time  to  time  remained  unsold,  down  to  the  determination  of  the  appel- 
lant's employment  by  the  respondent  at  the  end  of  1863. 

The  bill  then  charging  in  effect  that  the  appellant  had  had  almost 
uncontrolled  authority  in  the  management  of  the  respondent's  estates, 
houses,  and  other  property  aforesaid,  and  had  by  his  directions  sold 
certain  timber  on  the  estates  and  also  divers  parts  of  the  estates, 
houses,  and  other  property  themselves,  and  received  the  proceeds  of 
sale,  but  had  rendered  none  but  meagre  and  unsatisfactory  accounts  of 
his  receipts  generally,  and  refused  or  omitted  to  give  any  better  ac- 
counts or  any  vouchers  for  his  expenditure,  and  alleging  (in  its  i6th 
paragraph)  that  the  appellant  had  in  his  possession  or  custody  or  under 
his  control  divers  deeds,  probates  of  wills,  books,  maps,  plans,  and  other 
documents  and  muniments  of  title  belonging  to  the  respondent  which 
he  ought  to  deliver  up  to  the  respondent,  prayed  (i)  an  account  of  the 
appellant's  receipts  for  or  on  account  or  on  behalf  of  the  respondent,  or 
which  might  have  been  received  by  the  appellant  but  for  his  willful 
default  or  neglect ;  (2)  an  account  of  the  appellant's  payments  to 
the  respondent  or  to  his  use  or  on  his  behalf;  (3)  payment  of  the 
balance  to  be  found  due  ;  (4)  delivery  by  the  appellant  to  the  respond- 
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ent  of  all  deeds,  probates  of  wills,  books,  maps,  plans,  muniments  of 
title,  papers,  and  documents  belonging  to  the  respondent  or  relating  to 
his  estate;  (5)  payment  by  the  appellant  of  the  costs  of  the  suit;  and 
(6)  general  relief. 

Mr.  Malins  and  Mr.  Boyle  for  the  appellant. 

Mr.  Osbonie  and  Mr.  Fitzroy  Kelly,  for  the  respondent,  were  not 
called  upon. 

The  Lord-Justice  Knight  Brucp:  said  that  this  was  one  of  the 
clearest  cases  that  had  ever  come  under  his  lordship's  notice,  and  that 
he  was  surprised  at  the  demurrer,  and  surprised  at  the  appeal.  The 
bill  was  filed  by  a  landowner  against  a  person  whom  he  had  for  some 
years  employed  as  the  agent  and  manager  of  his  estates,  and  the  alle- 
gations of  its  2d  paragraph  were  these  :  [His  lordship  read  the  passage 
in  (question  and  proceeded.]  Had  there  been  nothing  else  in  the  case 
than  this  the  plaintiff  would  have  been  entitled  to  a  decree.  His  lord- 
ship did  not  think  that  the  Lord-Justice,  when  as  Vice-Chancellor  he 
had  disposed  of  Phillips  v.  Phillips,'  had  intended  to  say  that  a  bill  in 
equity  for  an  account  would  not  lie  unless  there  had  been  receipts  and 
payments  on  both  sides.'  The  existence  of  a  fiduciary  relation  between 
che  parties,  as,  for  example  (as  was  the  case  here),  that  of  principal  and 
agent,  was  sufficient  to  confer  jurisdiction  on  this  court,  and  allegations 
of  fraud  or  special  circumstances  were  unnecessary.  No  doubt  if  there 
had  been  between  the  parties  a  stated  and  settled  account,  or  an  ex- 
ecuted release,  it  might  be  necessary  for  the  plaintiff  to  show  a  special 
case  to  induce  this  court  to  grant  the  relief  sought.  But  no  such  case 
arose  here.  Beyond  which,  the  claim  set  up  by  the  present  plaintiff 
against  the  defendant  his  steward  in  the  i6th  paragraph  of  the  bill,  and 
in  respect  of  which  relief  was  sought  by  the  4th  paragraph  of  the  prayer, 
extending,  as  that  claim  did,  not  to  discovery  only,  but  to  delivery  up 
to  the  plaintiff  of  the  muniments  in  question,  was  alone  sufficient  to 
entitle  him  to  relief  in  this  court.  The  demurrer  and  the  appeal  were 
alike  to  be  reprobated. 

The  Lord-Justice  Turner  said  that  this  was  clearly  not  a  case  in 
which  their  lordships  could,  in  justice  to  the  Vice-Chancellor,  to  them- 
selves,  or  to  the  principles  of  the  court,  call  upon  the  counsel  for  the 
plaintiff.  The  claim  and  prayer  in  the  bill  as  to  the  documents  were 
alone  sufficient  to  support  it,  any  provisions  of  the  Common  Law  Pro- 
cedure Act,  1854,  or  legal  rights  enforceable  by  action  notwithstanding. 
But  it  was  not  necessary  to  decide  the  case  upon  these  grounds,  for 
upon   the   demand  for  an  account  it  was  equally  clear.     Although  it 

'  9  Hare  471. 

'  See  Porter  v.  Spencer,  2  John.  Ch.  171;  i  Story  Eq.  Jur.  §  458;  Adams  Eq. 
(5th  Am.  ed.)  222,  note  (i). 
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might  be  that  in  a  simple  case  a  more  convenient  course  would  be  to 
api)ly  for  relief  to  a  court  of  common  law,  still,  as  between  principal  and 
agent,  there  existed  that  fiduciary  relation  which  gave  jurisdiction  to 
this  court  to  interfere  on  behalf  of  the  principal  suing  his  agent  as  such  ; 
and  the  existence  of  fraud  was  not,  although  the  contrary  had  been  con- 
tended at  the  bar,  a  necessary  element  to  give  jurisdiction  to  this  court 
to  interfere  in  such  a  case.  Mackenzie  v.  Johnston  '  was  in  point  to  the 
contrary.  Phillips  v.  Phillips,*  in  which  his  lordship  had  commented  on 
that  case,  went  upon  the  footing  of  the  account  there  in  question  being 
a  current  account  between  the  parties  ;  and  the  bill  made  no  case  of 
general  agency,  alleging  only  an  isolated  agency  transaction  connected 
with  the  sale  by  the  defendant  of  some  railway  shares  belonging  to  the 
plaintiff.  That  case  had  no  reference  to  a  case  of  general  account  be- 
tween principal  and  agent ;  and  if  his  lordship's  language  in  giving 
judgment  in  that  case  had  been  in  fact  such  as  to  give  rise  to  misappre- 
hension, such  misapprehension  ought  to  have  been  dispelled  by  what  he 
had  said  in  the  subsequent  case  of  Padwick  v.  Stanley,'  when  adverting 
to  the  want  of  correlation  between  the  rights  of  a  principal  and  an  agent 
to  sue  in  this  court.  In  the  present  case  the  Vice-Chancellor's  con- 
clusion was  perfectly  correct,  and  the  appeal  must  be  dismissed,  with 
costs. 


MOXON  V.  BRIGHT. 

In  Chancery,  before  Lord  Hatherley,  C,  January  29,   1869. 

\_Reported  in  4  Law  Reports  dr"  Chancejy  Appeals  292.] 

The  plaintiffs  in  this  case  were  owners  of  a  patent  for  carpet  looms, 
and  in  1862  entered  into  an  agreement  with  the  defendant  Hall,  of  the 
firm  of  Tuer  &  Hall,  that  if  Messrs.  Tuer  &  Hall  would  make  and 
exhibit  a  loom  the  plaintiffs  would  allow  them  one-tenth  of  the  royalty 
which  the  plaintiffs  might  receive  on  looms  sent  on  the  Continent ;  and 
further,  that  Messrs.  Tuer  &  Hall  might  make  and  sell  looms  on  which 
the  royalty  should  be  not  more  than  p/^20,  and  Messrs.  Tuer  &  Hall's 
charges  should  be  not  tiiore  than  ^^45,  making  the  total  charge  for  the 
loom  ^65.  By  a  subsequent  agreement,  the  plaintiffs  allowed  Messrs. 
Tuer  &  Hall  the  sole  right  of  making  the  looms  at  a  royalty  of  ^30  per 
loom.  The  agreement  seemed  also  to  have  been  varied  verbally,  and 
there  was  some  conflict  of  evidence  on  the  subject;  but  Messrs.  Tuer 
&  Hall  had  made  and  sold  looms,  and  had  paid  considerable  sums  of 
money  to  the  plaintiffs.    In  some  cases  they  appeared  to  have  obtained, 

*  4  Madd.  373.  «9  Hare  474.  »  9  Hare  628. 
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with  the  consent  of  the  plaintiffs,  more  than  ;^6^  for  a  loom,  and  to 
have  accounted  to  the  plaintiffs  for  the  surplus,  and  in  one  case  they 
seemed  to  have  acted  as  agents  for  the  plaintiffs,  and  to  have  collected 
a  sum  due  to  the  plaintiffs  from  one  Stodhart  for  royalty  on  the  number 
of  yards  of  carpet  manufactured. 

In  September,  1865,  the  plaintiffs  filed  a  bill  in  this  suit  against  the 
defendant  Hall,  the  surviving  partner  of  Messrs.  Tuer  &  Hall,  praying 
for  an  account  and  payment  by  him  of  all  sums  received  by  him  to  the 
use  of  the  plaintiffs,  and  of  all  sums  due  to  the  plaintiffs  in  respect  of 
the  sales  and  licenses,  and  other  property  of  the  plaintiffs  in  connection 
therewith.  The  bill  also  sought  to  make  other  defendants  accountable 
for  using  the  plaintiffs'  looms. 

Hall,  by  his  answer,  alleged  that  he  had  duly  accounted  and  paid, 
and  set  forth  his  accounts,  but  submitted  that  he  was  not  liable  to  ac- 
count in  this  suit.  In  one  affidavit,  however,  he  called  himself  agent 
for  the  plaintiffs. 

The  Vice-Chancellor,  Giffard,  dismissed  the  bill  with  costs,  without 
prejudice  to  an  action  at  law,  and  without  prejudice  to  a  suit  in  equity 
by  the  plaintiffs,  founded  upon  their  rights  as  patentees  of  their  alleged 
patent. 

The  plaintiffs  appealed. 

Mr.  J.  H.  Palmer,  Q.C.,  and  Mr.  Hastings  for  the  plaintiffs. 

Mr.  Kay,  Q.C.,  and  Mr.  Hadley  for  Hall. 

Mr.  Bruce,  Q.C.,  and  Mr.  Hemming  for  the  other  defendants, 
against  whom  the  plaintiffs  also  sought  an  account,  were  not  called 
upon. 

Lord  Hatherley,  L.C,  said  that  there  was  no  case  at  all  against 
the  other  defendants,  but  as  against  Hall  there  was  some  difficulty  in 
the  question.  There  were  numerous  cases  showing  that  where  the 
relation  of  principal  and  agent  had  imposed  a  trust  upon  the  agent,  the 
court  would  entertain  a  bill  for  an  account,  and  the  only  difficulty  was 
in  determining  what  constituted  this  species  of  trust.  It  was  not  every 
agent  who  held  a  fiduciary  position  as  between  himself  and  his  princi- 
pal. Foley  V.  Hill '  showed  that  though  a  banker  was  the  agent  of 
the  customer  for  many  purposes,  they  were  not  such  as  would  constitute 
a  trust.  Nor  did  the  mere  circumstance  that  the  principal  wanted  dis- 
covery empower  the  court  to  give  him  assistance  in  the  way  of  relief. 
The  case  of  Smith  v.  Leveaux'  showed  that  though  you  might  be  en- 
titled to  discovery,  which  you  could  get  either  in  equity  or  at  law,  that 
did  not  entitle  you  to  relief,  for  all  depended  upon  the.  character  of  the 
agency.  As  between  master  and  servant  such  an  agency  did  not  exist, 
and  the  Vice-Chancellor  Knight  Bruce,  in  Smith  v.  Leveaux,  expressed 
'  I  Ph.  399  ;    2  H.  L.  C.  28.  » 2  D.  J.  &  S.  i. 
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his  opinion  that  a  court  of  equity  ought  not  to  entertain  a  suit  in  such  a 
case. 

His  Lordship  then  commented  on  the  evidence,  and  said  that  the 
agreement  between  the  plaintiffs  and  Messrs.  Tuer  &  Hall  had  varied 
at  different  times,  but  the  principal  agreement  was  not  that  Tuer  & 
Hall  should  act  as  agents  for  the  plaintiffs,  and  collect  ^20  upon  each 
loom  for  the  plaintiffs,  but  that  Tuer  &  Hall  should  take  the  debt  upon 
themselves,  selling  the  looms  for  ^^65,  and  paying  ^20  out  of  it  to  the 
plaintiffs,  receiving  besides  the  commission  of  ten  per  cent.  It  was 
true  that  Messrs.  Tuer  &  Hall  were  bound  to  consult  the  plaintiffs  as 
to  the  sums  charged  for  the  looms,  and  that  Mr.  Hall,  in  one  of  his 
affidavits,  did  say  that  he  acted  as  agent  for  the  plaintiffs,  but  his 
lordship  did  not  rely  much  on  that,  for  everyone  who  did  anything  for 
another  was  an  agent,  but  was  not  therefore  necessarily  accountable  in 
equity,  as  a  banker,  for  instance.  Even  where  Tuer  &  Hall  obtained 
more  than  ^20  as  royalty,  though  they  were  accountable  to  the  plain- 
tiffs for  what  they  had  so  received,  it  did  not  appear  that  they  told  the 
purchasers  that  they  were  to  pay  a  royalty  to  the  plaintiffs,  but  said 
merely  that  the  charge  for  the  machines  would  be  a  certain  sum,  so 
much  for  the  machine  itself,  and  so  much  for  the  royalty. 

Though  the  terms  between  the  parties  were  altered  from  time  to 
time,  the  sole  point  in  this  suit  was  whether  there  existed  between  them 
an  agency  in  which  a  fiduciary  position  was  created,  and  looking  at  the 
whole  case,  though  Tuer  &  Hall  might  never  get  more  than  ^45  for  a 
machine,  and  had  to  pay  over  all  they  received  above  that  sum,  this 
was  too  slender  a  foundation  for  a  suit  to  compel  an  account.  In  fact, 
this  would  not  be  a  matter  of  agency,  but  of  special  agreement  in  each 
case,  and  the  case  could  not  be  brought  within  the  principle  upon  which 
the  court  had  directed  accounts.  In  Navulshaw  ?'.  Brownrigg,^  Lord 
St.  Leonards  said  that  a  single  case  of  agency  would  not  be  sufficient, 
as  the  matter  might  be  determined  at  law,  and  this  showed  the  principle 
on  which  the  court  acts  in  these  cases.  From  Stodhart  alone  they 
seemed  to  have  collected  money  due  to  the  plaintiffs,  and  to  have  paid 
it  over  to  them,  but  that  was  not  sufficient  to  justify  the  court  in  direct- 
ing an  account.     The  appeal  must  be  dismissed  with  costs. 


WILLIAM    N.  GARNER  v.  GOTTLIEB  REIS. 

In  the  Supreme  Court  of  Minnesota,  February  28,  1879. 
{^Reported  ill  25  Minnesota  Reports  475.] 

Complaint,   that  plaintiff  and  defendant,   in   March,  1873,  entered 
into  a  contract  whereby  plaintiff  was  to  buy,  ship,  and  deliver  to  de- 
I2  D.  M.  &  G.  441,  ^59. 
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fendant,  at  St,  Paul,  at  plaintiff's  cost,  sheep,  to  be  there  received  by 
defendant,  and  by  him  butchered  and  sold  ;  the  expenses  incurred  after 
the  delivery  of  the  sheep,  aside  from  the  expense  of  butchering  and  sell- 
ing them,  and  collecting  the  proceeds,  were  to  be  paid  by  defendant 
out  of  the  proceeds  of  sale ;  and  the  profits  were  to  be  divided  in  the 
proportion  fixed  in  the  contract.  The  complaint  further  alleges  that 
the  parties  did  business  under  the  contract  until  May  15,  1873,  when  it 
was  terminated  by  mutual  consent;  that  on  May  15,  1873,  ^^e  parties 
had  an  accounting,  upon  which  it  was  found  and  agreed,  and  the  fact 
was,  that  the  total  proceeds  of  the  sheep  butchered  and  sold  were 
$5, 1 08.8 r,  all  of  which  had  been  collected  by  defendant,  except 
$r, 740.42,  collected  by  plaintiff.  The  complaint  then  sets  forth  the 
sums  expended  by  the  parties,  showing  that  the  plaintiff  had  expended 
more  and  the  defendant  less  than  was  required  by  the  contract,  and 
that  the  sum  of  $557.31  was  due  from  defendant  to  plaintiff  on  May  15, 
1873  ;  that  between  March  24  and  May  15,  1873,  ^^^  plaintiff  advanced 
to  the  defendant  various  sums  amounting  to  $74.70,  and  since  March 
24th  the  defendant  has  made  various  payments  to  plaintiff,  amounting  in 
the  aggregate  to  $125.11,  leaving  a  balance  due  plaintiff  of  $506.90,  for 
which,  with  interest,  judgment  is  demanded. 

The  defendant,  in  his  answer,  denies  the  contract  stated  in  the  com- 
plaint, and  alleges  that  he  was  employed  by  the  plaintiff  to  assist  in 
butchering  and  selling  sheep  to  be  furnished  by  plaintiff,  and  was  to  re- 
ceive one-third  of  the  net  profits  of  the  business.  He  puts  in  issue  the 
averments  of  the  complaint  as  to  receipts  and  payments,  denies  any 
settlement  between  the  parties,  and,  as  a  counterclaim,  alleges  that 
the  sum  of  $t66  is  due  him  from  plaintiff,  for  which  he  demands  judg- 
ment. 

The  action  coming  on  for  trial  before  Brill,  J.,  a  jury  was  impaneled 
and  sworn,  without  objection  from  either  party.  The  plaintiffs  counsel 
opened  the  case,  when  the  court  intimated  an  opinion  that  the  action 
was  not  properly  triable  by  a  jury.  Plaintiffs  counsel  then  moved  for 
trial  by  the  court  alone.  The  motion  was  granted  (the  defendant  ex- 
cepting), and  the  action  was  thereafter  tried  before  Simons,  J.,  who 
ordered  judgment  for  plaintiff,  from  which  the  defendant  appealed. 

S.  L.  Pierce  for  appellant. 

Palmer  6^  Bell  for  respondent. 

Cornell,  J.  The  case  disclosed  by  the  pleadings  is  one  of  mutual 
accounts,  arising  out  of  the  dealings  of  the  parties  plaintiff  and  defend- 
ant with  each  other,  under  a  contract  between  them,  by  which  they  en- 
gaged and  became  interested  in  a  common  business  enterprise,  which 
was  undertaken  and  carried  on  in  pursuance  of  its  provisions.  The  ac- 
counts comprise  various  items  on  each  side,  all   of  which   refer  to  and 
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form  parts  of  the  one  single  transaction,  which  originated  in  the  con- 
tract. No  separate  claim  or  suit  can  be  maintained  upon  any  one  of 
such  items  disconnected  with  the  rest,  and  hence  they  cannot,  strictly 
speaking,  be  made  mere  matters  of  set-off,  one  against  the  other,  as 
would  be  the  case  with  independent  cross  demands  or  causes  of  action, 
having  their  origin  in  separate  and  distinct  contracts  or  independent 
stipulations  of  the  same  contract.  Being  thus  connected  together  as 
separate  parts  of  one  continuous  transaction,  the  only  right  either  i)arty 
has  in  respect  thereto,  as  against  the  other,  is  that  of  having  the  ac- 
counts fairly  and  fully  adjusted  and  settled  according  to  the  provisions 
of  the  contract,  and  to  recover  the  ultimate  balance,  if  any,  that  maybe 
found  due  upon  such  final  accounting  and  settlement.  The  subject- 
matter  of  the  action  and  controversy,  therefore,  is  one  of  equitable  cog- 
nizance and  jurisdiction,'  and  neither  party  can  claim,  in  respect  thereto, 
the  right  of  a  trial  by  jury,  under  that  provision  of  the  constitution 
which  preserves  such  right  in  all  cases  at  law  as  it  existed  when  that 
instrument  was  adopted.''  It  follows  that  no  error  was  committed  by 
the  district  court  in  withholding  the  trial  of  the  case  from  a  jury.  The 
fact  that  a  jury  was  impaneled  and  sworn,  without  objection  from 
either  side,  before  the  attention  of  the  court  was  called  to  the  nature  of 
the  action,  did  not  confer  upon  either  party  the  right  to  have  the  case 
tried  by  a  jury,  nor  prevent  the  court  from  then  dismissing  the  jury  of 
its  own  motion,  and  trying  it  as  all  such  cases  ought  to  be  tried.  As 
the  decision  affected  no  right  of  the  defendant,  he  has  nothing  of  which 
to  complain  as  error. 
Judgment  affirmed. 


HENRY  CHANNON  et  al.  v.  WILLIAM  STEWART. 

In  the  Supreme  Court  of   Illinois,  March  28,   1882. 
\^Reported  in  103  Illinois  Reports  541.] 

Appeal  from  the  Appellate  Court  for  the  First  District.  Heard  in 
that  court  on  appeal  from  the  Superior  Court  of  Cook  County ;  the 
Hon.  John  A.  Jameson,  Judge,  presiding. 

In  December,  1877,  appellants,  who  were  doing  business  in  Chicago 
in  the  ship-chandlery  business,  wishing  to  add  to  their  business  a  sail- 
making  branch,  employed  appellee  to  take  charge  of  and  manage  the 
sail-making  branch  of  the  business.  His  compensation,  by  their  agree- 
ment, was  to  be  a  salary  of  $700  a  year  and  one-half  of  the  net  profits 
accruing  from  the  sail-making.     This  contract  was  for  one  year,  1878. 

'  Adams  Equity,  222-226.  'Const,  art.  i,  §  4. 


( 
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He  entered  upon  his  duties  and  continued  without  further  express  con- 
tract until  February  i,  1880,  when  by  consent  he  left  their  service. 
They  had  had  no  full  settlement,  and  in  trying  to  settle  a  dispute  arose  as 
to  certain  expenses  incurred  by  appellants,  which  they  claimed  inured 
to  the  advantage  of  the  sail-making  business  as  well  as  to  that  of  the 
ship-chandlery  business,  and  a  part  of  which  they  insisted  should  be 
charged  to  the  sail  business  as  expenses  in  fixing  the  amount  of  net 
profits,  of  which  appellee  was  entitled  to  one-half. 

This  is  a  suit  in  chancery  brought  by  appellee  for  a  settlement  of  the 
accounts  between  him  and  appellants,  and  especially  for  an  adjustment 
of  the  amount  of  the  profits  in  the  sail-making  business,  one-half  of 
which,  it  is  conceded,  is  to  be  paid  to  him  as  part  of  the  compensation 
for  his  services.  Issues  were  formed  and  the  cause  referred  to  the  Mas- 
ter to  take  proofs  and  state  an  account.  The  Master's  report,  stating 
the  accounts  in  detail,  was  filed.  Exceptions  to  the  reports  were  over- 
ruled and  a  decree  rendered  in  favor  of  appellee  for  $2,120.55,  and 
that  the  outstanding  debts,  amounting  to  $119,  be  sold  by  appellants 
and  one-half  the  proceeds  be  paid  to  appellee.  Defendants  appealed 
to  the  Appellate  Court,  where  the  decree  was  affirmed,  and  they  bring 
the  record  here  for  review. 

Mr.  I.  K.  Boyesen  for  the  appellants. 

Messrs.  Moore  &^  Peet  for  the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  court. 

It  is  insisted  that  a  court  of  chancery  has  not  jurisdiction  in  this  case. 
It  is  said  appellee  was  not  a  partner  with  appellants,  and  hence  the 
case  does  not  fall  under  the  head  of  accounts  between  partners,  and 
that  there  is  not  any  such  complication  of  accounts  as  might  otherwise 
call  for  the  intervention  of  a  court  of  chancery.  It  is  true  appellee  was 
not  a  partner  with  appellants,  but  to  ascertain  his  true  compensation  it 
is  necessary  to  adjust  the  accounts  of  the  partnership  of  appellants,  for 
the  amount  of  the  net  profits  of  that  business  must  be  ascertained  be- 
fore the  true  amount  of  the  compensation  of  appellee  can  be  fixed. 
Every  reason  for  the  adjustment  of  the  accounts  between  partners  in  a 
court  of  chancery  applies  with  equal  force  in  this  case,  and  we  think  the 
subject-matter  is  a  fit  subject  for  a  court  of  chancery. 

As  to  the  merits  of  this  controversy,  after  a  careful  examination  of 
the  record  we  are  not  convinced  that  any  error  has  been  committed  by 
the  court  by  which  any  wrong  has  been  done  to  appellants.  The  con- 
troversy relates  chiefly  to  questions  of  fact.  A  discussion  of  the  items 
in  detail  could  subserve  no  useful  purpose.  We  content  ourselves  in 
saying  that  we  find  no  cause  for  disturbing  the  decree. 

The  judgment  of  the  Appellate  Court  is  therefore  affirmed. 

Judgment  affirmed. 
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JOHN    J.    MARVIN,    Appellant,    u    JAMES    I.   BROOKS,   Im- 
pleaded, ETC.,  Respondent. 

In  the  Court  of  Appeals  of  New  York,  November  20,  1883. 

[Reported  in  94  Afew  York  Reports  71.] 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme  Court, 
in  the  first  judicial  department,  entered  upon  an  order  made  December 
23,  1881,  which  affirmed  a  judgment  in  favor  of  defendant,  entered  upon 
the  report  of  a  referee. 

This  was  an  action  for  an  accounting. 

The  complaint  alleged  in  substance  that  an  agreement  was  made  in 
September,  1878,  between  the  plaintiff  and  defendant  Brooks  for  a 
joint  purchase  of  a  lot  of  securities  then  held  by  one  Potter,  the  ex- 
ecutor of  Ward  ;  that  the  defendant  Brooks  had  the  sole  management 
of  the  purchase ;  that  the  plaintiff,  in  the  first  instance,  advanced  nearly 
the  whole  of  the  purchase-money ;  that  the  plaintiff  has  no  knowledge 
of  the  precise  facts  as  to  the  property  purchased,  or  as  to  the  amount  of 
the  purchase-money  ;  that  the  plaintiff  has  received  a  certain  portion  of 
the  purchased  property,  but  whether  his  full  half  he  does  not  know  ; 
that  he  has  been  reimbursed  part  of  his  advances,  but  whether  the  full 
half  he  does  not  know.  He,  therefore,  asked  an  accounting,  with  a 
judgment  for  such  an  amount  of  money  and  such  proportion  of  the 
securities  as  may  equalize  his  interests  with  those  of  the  defendants,  de- 
fendant Mifflin  having  an  interest  in  Brooks'  half,  as  such  interests  may 
be  adjusted  on  the  accounting. 

The  referee  found  the  following  facts  :  One  Potter,  as  executor  of 
the  will  of  one  Ward,  deceased,  was  the  owner  of  3,578  shares  of  the 
capital  stock  of  a  corporation  known  as  the  Silver  Islet  Consolidated 
Mining  and  Lands  Company  ;  $22,750  in  bonds  and  scrip  of  the  same 
company,  at  its  par  value;  $3,000  in  bonds  of  the  Silver  Islet  Mining 
Company  of  Lake  Superior,  at  their  par  value  ;  said  last-mentioned 
bonds  being  convertible  into  bonds  and  stock  of  the  Silver  Islet  Con- 
solidated Mining  and  Lands  Company,  On  or  about  the  20th  of  Sep- 
tember, 1878,  a  contract  was  entered  into  between  the  plaintiff  on  the 
one  part  and  the  defendants,  Mifflin  and  Brooks  on  the  other  part,  by 
which  it  was  agreed  that  the  said  Brooks  should  negotiate  for  and  pur- 
chase, at  the  best  terms  that  could  be  obtained,  all  the  above-named 
stock  and  bonds,  and  that  when  so  purchased  one-half  of  said  stock  and 
one-half  of  said  bonds  should  be  delivered  to  and  become  the  property 
of  the  plaintiff,  on  his  paying  therefor  one-half  of  the  purchase-money. 
On  or  about  the  25th  of  September,  1878,  Brooks,  acting  for  himself 
and  Mifflin,  purchased  of  the  said  Potter  all  of  said  stock  and  bonds, 
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and  on  or  about  the  5th  day  of  October,  1878,  delivered  to  the  said 
plaintiff  all  of  the  half  of  said  stock  and  bonds.  The  price  paid  for  said 
stock  and  bonds  by  Brooks  was  the  sum  of  $44,280,  one-half  of  which 
sum  was  paid  by  plaintiff  to  Mifflin  and  Brooks.  The  referee  also 
found  that  said  Brooks  has  fully  accounted  to  plaintiff  for  all  said  stock 
and  bonds,  which  were  by  the  terms  of  said  agreement  to  be  delivered 
to  plaintiff,  and  also  for  the  purchase-price  paid  by  said  Brooks  and  the 
plaintiff  as  the  consideration  therefor. 

It  was  claimed  by  plaintiff  that  there  was  included  in  the  purchase 
three  hundred  and  sixty-four  shares  of  the  stock  of  the  Ontario  Mineral 
Lands  Company,  and  a  note  of  $28,000  of  the  Silver  Islet  Mining 
Company.  Plaintiff  asked  the  referee  to  find  in  substance  that  said 
securities  were,  in  fact,  included  ;  also,  that  defendants  have  not  ren- 
dered an  account  of  the  transactions,  save  that  defendant  Brooks  stated 
by  telegram  that  he  had  paid  for  the  securities  $42,280  ;  that  no  trans- 
fer has  been  made  to  plaintiff  of  any  right  or  interest  in  the  additional 
securities  so  claimed  to  be  included,  or  in  the  agreement  of  purchase  ; 
that  defendant  Brooks  offered  no  evidence  on  the  trial  as  to  the 
amount  paid  by  him  on  the  purchase.  The  referee  refused  to  find  or 
pass  upon  these  facts,  on  the  ground  that  it  did  not  appear  to  him  to  be 
material. 

On  the  trial  defendant  Brooks  was  sworn  on  his  own  behalf  for  the 
purpose  of  showing  that  he  did  not  obtain  the  additional  securities. 
On  his  cross-examination  he  was  asked  as  to  the  sum  he  actually  paid 
for  the  property  purchased.  This  was  objected  to  and  excluded  on  the 
ground  that  it  was  not  within  the  range  of  a  c.oss-examinc.tion. 

The  further  material  facts  appear  in  the  opinion. 

Albert  Stickney  for  appellant. 

George  H.  Adams  for  respondent. 

Finch,  J.  There  has  been  no  accounting  in  this  case  such  as  a 
court  of  equity  awards  when  it  determines  that  such  relief  is  proper. 
The  finding  of  the  referee  that  Brooks  had  fully  accounted  for  the  stock 
and  bonds  and  the  purchase-price  of  the  same  must  be  understood  in 
connection  with  the  theory  of  the  report  that  Brooks  was  to  purchase 
the  whole  of  the  stock  and  bonds,  and  then  one-half  of  each  was  to  be 
delivered  to  and  "become  the  property  of"  the  plaintiff,  "on  his  pay- 
ing therefor  one-half  of  the  purchase-money."  That  view  of  the  trans- 
action makes  it  an  ordinary  contract  of  purchase  and  sale,  having  in  it 
no  element  of  agency  with  trust  and  confidence  reposed,  and  leaves  the 
plaintiff  to  his  legal  remedy  and  with  no  right  to  an  accounting  in 
equity.  Such  an  accounting,  when  decreed  between  parties  standing  in 
a  confidential  relation,  and  followed  by  proof  of  money  or  property  in- 
trusted to  the  agent,  throws  upon  the  latter  the  burden  of  rendering  an 
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account  and  an  explanation,  and  requires  him  to  show  that  his  trust 
duties  have  been  performed  and  the  manner  of  their  performance. 
Such  a  decree  proceeds  upon  the  ground  that  the  defendant  stands  in 
the  attitude  of  an  agent  deahng  to  some  extent  with  the  money  or  prop- 
erty of  the  other  party  ;  intrusted  in  a  confidential  relation  with  an 
interest  which  makes  him  a  ^i/ast  trustee,  and  by  reason  of  that  relation 
knowing  what  the  other  party  cannot  know,  and  bound  to  reveal  to  him 
the  entire  truth.  The  equitable  jurisdiction  has  always  rested  largely 
upon  such  relation  of  confidence,  involving  the  need  of  discovery  and 
the  duty  of  explanation,  and  hence  the  burden  of  such  explanation  and 
the  proof  of  its  truth  fell,  in  such  cases,  upon  the  defendant  whose  con- 
duct was  questioned,  whenever  an  accounting  was  decreed,  and  re- 
quired of  him  the  extreme  of  good  faith.* 

No  such  result  occurred  in  this  case.  No  interlocutory  decree  for 
an  accounting  was  made,  and  no  accounting  with  the  burden  of  ex- 
planation resting  on  the  defendant  was  had.  As  to  the  two  material 
facts  of  which  in  the  complaint  the  plaintiff  averred  his  ignorance, 
whether  the  property  delivered  was  the  whole  of  the  property  bought, 
and  whether  the  purchase-price  represented  was  the  actual  purchase- 
price  paid,  questions  which  on  an  accounting  in  equity  Brooks  would 
have  been  required  affirmatively  to  answer,  as  to  these  the  trial  left 
the  original  doubt  undispelled.  The  findings  of  the  referee,  therefore, 
evidently  mean  that  the  plaintiff  was  not  entitled  to  an  accounting,  and 
that,  so  far  as  the  complaint  alleged  an  agreement  of  purchase  at  an 
understoood  price,  that  contract  was  fully  performed,  and  Brooks  had 
accounted  for  the  property  bought. 

If,  upon  the  facts,  the  referee's  view  of  the  nature  of  the  transaction 
was  a  correct  one,  his  conclusion  and  that  of  the  General  Term  were 
right ;  but  if  the  dealing  between  the  parties  was  something  different 
from  that,  and  of  such  a  character  as  to  entitle  the  plaintiff  to  a  decree 
for  an  accounting,  then  the  dismissal  of  the  complaint  was  wrong. 
We  are  thus  conducted  to  an  inquiry  into  the  nature  of  the  trans- 
action.^ 

It  seems  to  us,  therefore,  beyond  reasonable  question,  that  Brooks 
was  the  agent  of  Marvin  to  purchase  for  him  of  Potter  the  one-half  of 
the  Ward  interest,  whatever  that  in  fact  might  prove  to  be  beyond  what 
was  certainly  known  ;  that  the  agent  was  to  pay  for  such  half  precisely 
what  he  himself  paid  for  the  remaining  half,  but  not  to  exceed  $25,000; 
that  the  agent  was  intrusted  with  the  money  of  the  principal  to  be  used 
in  effecting  such  purchase ;  and  that  whether  he  so  applied  the  whole 
of  it,  and  what  the  securities  bought  really  were,  the  agent  accurately 

'  3  Greenl.  Ev.  §  253  ;  i  Story's  Eq.  Jur.  §  315,  316. 

'  The  consideration  by  the  court  of  this  question  has  been  omitted. — Ed. 
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knew  and  could  readily  explain,  while  the  principal  could  not  know, 
except  as  the  result  of  investigation  and  inquiry.  We  think  such  a  case 
justifies  a  resort  to  equity  and  a  decree  for  an  accounting. 

The  basis  and  extent  of  the  equitable  jurisdiction  over  matters  of  ac- 
count appears  to  have  been  seldom  considered  in  our  courts,  but  often 
discussed  in  the  English  authorities.  We  have  been  referred  to  many 
of  these,  but  they  seem  to  us  not  harmonious,  and  occasionally  difficult 
to  reconcile.'  The  best  considered  review  of  the  authorities  puts  the 
equitable  jurisdiction  upon  three  grounds,  viz. :  The  complicated  char- 
acter of  the  accounts,  the  need  of  a  discovery,  and  the  existence  of  a 
fiduciary  or  trust  relation.^  The  necessity  for  a  resort  to  equity  for  the 
first  two  reasons  is  now  very  slight,  if  it  can  be  said  to  exist  at  all,  since 
a  court  of  law  can  send  to  a  referee  a  long  account,  too  complicated 
for  the  handling  of  a  jury,  and  furnishes  by  an  examination  of  the  ad- 
verse party  before  trial,  and  the  production  and  deposit  of  books  and 
papers,  almost  as  complete  a  means  of  discovery  as  could  be  furnished 
by  a  court  of  equity.  But  the  jurisdiction  of  the  latter  court  over  trusts 
and  those  fiduciary  relations  which  partake  of  that  character  remains, 
and  in  such  cases  the  right  to  an  accounting  seems  well  established. 
But  the  existence  of  a  bare  agency  is  not  sufficient.  If  it  was,  it  would 
draw  into  equity  every  case  of  bailment  in  which  an  account  existed. 
In  Moxon  z'.  Bright '  it  was  said  that  there  are  "  numerous  cases  show- 
ing that  where  the  relation  of  principal  and  agent  had  imposed  a  trust 
upon  the  agent,  the  court  would  entertain  a  bill  for  an  accounting,  and 
the  only  difficulty  was  in  determining  what  constituted  this  species  of 
trust."  In  Foley  v.  Hill ''  the  question  arose  over  that  sort  of  relation 
which  exists  as  between  a  banker  and  his  depositor,  and  it  was  held  to 
be  merely  that  of  debtor  and  creditor.  The  court  added,  however,  that 
as  between  principal  and  factor  the  equitable  jurisdiction  attached,  be- 
cause the  latter  partook  of  the  character  of  a  trustee,  and  that  "  so  it  is 
with  regard  to  an  agent  dealing  with  any  property  ....  and  though  he 
is  not  a  trustee  according  to  the  strict  technical  meaning  of  the  word, 
he  is  ^liasi  a  trustee  for  that  particular  transaction,"  and,  therefore, 
equity  has  jurisdiction.  Something  to  the  same  general  purport  was 
said  in  this  court.*     An  accounting  is  always  proper  in  cases  of  partner- 

'  Phillips  7'.  Phillips,  9  Hare  471  ;  Dinwiddie  v.  Bailey,  6  Ves.  139  ;  Mac- 
kenzie 7'.  Johnston,  3  Mad.  374  ;  King  -'.  Rossett,  2  Y.  &  Jerv.  33  ;  Massey  v. 
Banner,  4  Mad  416  ;  Padwick  v.  Hurst,  18  Beav.  575  ;  Navulshaw  ?>.  Brovvn- 
rigg,  2  DeG.,  M.  &  G.  441  ;  Makepeace  v,  Rogers,  11  Jur.  N.  S.  314  ;  Barry  v. 
Stevens,  31  Beav.  258  ;  Foley  v.  Hill,  2  H.  of  L.  Cas.  28  ;  Moxon  z>.  Bright,  L. 
R.,  4  Ch.  App.  Cas.  292. 

■^  I  Story's  Eq.  Jur.  §  459,  and  note  5. 

3  Supra.  *  Supra.  '  Marston  z'.  Gould,  69  N.  Y.  225. 


92S  PRATT    V.    TUTTLE.  [CIIAP.  V. 

ship,  yet  where  the  parties  were  not  partners,  but  the  relation  existing 
was  that  of  a  ^uasi  partnership,  and  the  position  of  the  party  sued  in- 
volved "  the  same  trust,  duties,  and  obligations,"  the  right  to  an  ac- 
counting was  declared.  To  the  same  effect  are  other  authorities.'  In 
this  case  Brooks  stood  relatively  to  Marvin  as  his  agent  to  purchase  for 
him  one-half  of  the  Ward  interest,  and  when  intrusted  with  Marvin's 
money  to  be  so  applied,  at  a  price  to  be  by  him  determined,  and  to 
cover  the  whole  of  an  unknown  interest,  he  stood  in  a  fiduciary  relation, 
and  became  a  (/uasi  trustee  of  the  money  in  his  hands  and  of  the  prop- 
erty purchased,  and  Marvin  has  the  right  to  call  him  to  account  in 
equity.  The  court,  therefore,  erred  in  dismissing  the  complaint,  and  in 
refusing  to  make  the  findings  which  would  have  shown  the  agency  and 
that  no  accounting  had  been  had. 

The  judgment  should  be  reversed,  the  reference  discharged,  and  a 
new  trial  granted,  with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


DANIEL  R.  PRATT  and  Another  v.  BRONSON  B.  TUTTLE. 

In  the  Supreme  Judicial  Court  of  Massachusetts,  January  29, 

1884. 

[Reported  in  136  Massachusetts  Reports  233.] 

Holmes,  J.  This  is  a  bill  in  equity  for  an  account  of  the  net  profits 
of  the  sale  of  certain  patented  wares,  which  were  made  and  sold  under 
patents  belonging  to,  or  controlled  by,  the  plaintiffs,  in  pursuance  of 
agreements  between  the  plaintiffs  and  the  defendants  Tuttle  and 
Whittemore.  By  these  agreements,  Tuttle  and  Whittemore  were  to 
purchase  the  patents,  and,  to  that  end,  were  to  make  and  sell  the 
patented  articles  and  pay  over  one-half  the  net  profits  to  the  plain- 
tiffs until  the  whole  agreed  price  was  paid,  whereupon  the  patents  were 
to  be  transferred.  The  Tuttle  and  Whittemore  Manufacturing  Com- 
pany, a  corporation  which  has  actually  done  the  work,  is  joined  as  a 
defendant.     All  the  defendants  demur. 

There  is  no  doubt  that  the  bill  can  be  maintained  against  Tuttle  and 
Whittemore.  They  have  agreed  to  turn  over  net  profits  as  such.  Their 
obligation  is  not  a  simple  debt,  like  that  of  bankers,  Foley  v.  Hill,^  nor 
a  personal  obligation  to  pay  a  sum  of  money  from  their  general  funds 

'  I  Story's  Eq.  Jur.  §  463  ;  Shepard  v.   Brown,   4  Giffard  208  ;  Hemings  v. 
Pugh,  Id.  456. 
=  2  H.  L.  Cas.  28. 
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by  way  of  royalty ;  but  they  have  made  themselves  trustees,  or  guasi 
trustees,  of  a  specific  identified  fund,  which  it  is  alleged  that  they  have 
received  and  not  paid  over.  Such  a  fiduciary  relation  founds  the  equit- 
able jurisdiction  invoked,  as  well  as  cross  dt:mands  and  complexity  of 
accounts.* 

Ordered  accordingly. 

H.  L.  Parker  for  the  defendants. 

F.  P.  Goidding  for  the  plaintiffs. 


SYLVESTER  P.  PIERCE  %'.  EQUITABLE  LIFE  ASSURANCE 

SOCIETY. 

In  the  Supreme  Judicial  Court  of  Massachusetts,  September 

17,  1887. 

\_Reported  in  145  Massachusetts  Reports  56.] 

Bill  in  equity,  filed  October  13,  1884,  by  the  holder  of  a  policy  of 
life  insurance  issued  by  the  defendant  corporation,  alleging  that  by  the 
terms  of  the  policy  the  defendant  had  constituted  itself  his  trustee  for 
his  share  of  all  accumulations  of  a  certain  fund,  and  praying  for  an  ac- 
count. Hearing  before  Holmes,  J.,  who  reported  the  case  for  the  con- 
sideration of  the  full  court.     The  facts  appear  in  the  opinion. 

E.  p.  Usher  for  the  plaintiff. 

J.  Lowell  and  R.  M.  Morse,  Jr.,  for  the  defendant. 

Devens,  J.  The  policy  of  life  insurance  in  regard  to  which  the 
plaintiff  seeks  that  the  defendant  shall  render  an  account,  complaining 
that  the  defendant  has  not  apportioned  to  him  the  share  of  reserve  and 
profits  to  which  he  is  entitled,  was  made  in  New  York,  and  the  plaintiff 
is,  and  was  at  the  time  of  bringing  this  bill,  a  resident  of  that  State,  un- 
der the  laws  of  which  the  defendant  is  incorporated.  Had  the  defend- 
ant, instead  of  appearing  generally,  objected  originally  that,  even  if  an 
account  should  be  taken,  it  ought  not  to  be  held  to  answer  here  to  the 
plaintiff,  in  view  of  these  facts  and  the  great  inconvenience  involved  in 
taking  such  an  account  at  a  distance  from  the  State  in  which  its  volum- 
inous books  and  papers  are  properly  kept,  such  objection  would  have 
been  worthy  of  serious  consideration.  Even  if  the  plaintiff  is  entitled  to 
an  account,  he  might,  under  such  circumstances,  be  compelled  to  seek 
it  where  it  can  most  appropriately  as  well  as  most  conveniently  be  ren- 

'  Badger  v.  McNamara,  123  Mass.  117,  119  ;  Mackenzie  v.  Johnston,  4  Madd. 
373  ;  Foley  v.  Hill,  2  H.  L.  Cas.  28,  35  ;  Padwick  v.  Stanley,  9  Hare,  627,  628  ; 
Hemings  v.   Pugh,   4  Giff.  456,  459  ;    Moxon  v.  Bright,  L.  R.  4  Ch.  292,  295  ; 
see  Barry  v.  Stevens,  31  Beav.  258. 
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dered.  The  objection  which  the  defendant  makes  to  the  jurisdiction  of 
the  court  appears  to  have  been  taken  for  the  first  time  when  the  case 
came  on  to  be  heard  on  its  merits  before  a  single  justice.  In  the  opinion 
of  a  majority  of  the  court,  any  objection  to  the  exercise  of  the  jurisdic- 
tion of  this  court  founded  on  the  facts  above  set  forth  must  be  deemed 
to  have  been  waived  by  the  general  appearance,  pleading  to  the  merits, 
and  the  delay  in  taking  the  objection. 

The  principal  characteristics  of  the  policy  on  which  the  controversy 
arises  are  these  :  It  was  for  the  sum  of  $10,000,  payable  on  the  decease 
of  the  plaintiff  to  him,  his  executors,  administrators,  or  assigns,  and  was 
for  the  term  of  his  life.  It  was  known  as  a  tontine  policy  on  the  sav- 
ings insurance  plan,  and  was  to  continue  as  such  for  the  term  of  ten 
years,  if  the  plaintiff  should  live  so  long.  If  the  holder  of  the  policy 
diedduringthe  tontine  period,  which  expired  on  March  18,  1883,  his  estate 
would  not  receive  any  benefit  from  the  dividends  which  ordinarily  are 
made  on  life  assurance  policies  annually  or  at  stated  periods,  which 
dividends  consist  of  the  surplus  of  premiums  after  deducting  the  cost  of 
insurance  and  the  computed  reserve,  these  being  then  held  by  the  com- 
pany for  the  benefit  of  the  other  policy  holders  and  forfeited  by  him. 
His  estate  would  receive  only  the  amount  of  his  policy.  If  the  holder 
of  the  policy  also  should  fail  during  this  tontine  term  to  keep  up  his 
policy  by  payment  of  the  premiums,  it  would  be  forfeited.  Policies  of 
this  character  are  kept  in  classes  of  ten,  fifteen,  or  twenty  years,  accord- 
ing to  their  tontine  periods,  and,  while  the  funds  of  each  class  are  not 
kept  separate,  distinct  accounts  are  kept  with  each  class,  so  as  to  show 
the  amount  to  which  it  is  entitled,  and  by  this  means  the  amount  due 
upon  each  policy  at  the  expiration  of  its  tontine  term.  At  the  expira- 
tion of  ten  years,  if  such  be  the  term,  or  at  the  completion  of  the  ton- 
tine dividend  period,  it  is  provided  that  "all  surplus  or  profits  derived 
from  such  policies  on  the  tontine  savings  fund  assurance  plan  as  shall 
cease  to  be  in  force  before  the  completion  of  their  respective  tontine 
dividend  periods  shall  be  apportioned  equitably  among  such  policies  as 
shall  complete  their  tontine  dividend  periods."  On  March  18,  1883, 
the  policy  not  having  terminated,  the  plaintiff  had  the  option  "  first  to 
withdraw  in  cash  this  policy's  entire  share  of  the  assets,  whether  in  the 
reserve  fund  proper  or  in  the  accumulated  surplus ;  secondly,  to  con- 
vert   the   same  into  a  paid-up  policy  for  an  equivalent  amount 

or,  thirdly,  to  continue  the  assurance  for  the  original  amount,  and  apply 
the  entire  tontine  dividend  to  the  purchase  of  an  annuity  to  reduce  the 
subsequent  premiums  falling  due  upon  this  policy." 

The  "reserve  fund  proper"  and  "accumulated  surplus"  are  made 
up  of  the  dividends  which  have  been  withheld  on  the  premiums 
of    the    class    during   ten   years,  the   dividends    thus    withheld    from 
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those  who  have  died  within  the  ten  years  being  forfeited  for  the  benefit 
of  the  class  to  which  their  policy  belonged,  and  also  all  payments  made 
by  and  dividends  withheld  from  those  who  have  forfeited  their  policies 
by  non-payment  of  premiums. 

It  is  the  contention  of  the  defendant  that  the  plaintiff  is  bound  by  the 
apportionment  made  by  its  officers  in  the  discharge  of  their  duties,  un- 
less it  shall  be  shown  at  least  that  they  did  not  act  in  the  exercise  of  an 
honest  discretion  and  in  good  faith.  We  find  no  words  in  the  policy 
indicating  that  the  decision  of  the  defendant  is  to  be  conclusive,  and  the 
words  by  which  the  defendant  agrees  "equitably"  to  api)ortion  to  the 
plaintiff's  policy  its  share  of  the  profits  bind  the  defendant  to  make  the 
apportionment,  and  imply  that  in  any  proper  proceeding  it  may  be  in- 
quired whether  it  has  fulfilled  this  part  of  its  contract. 

That  the  bill  brought  by  the  plaintiff  cannot  be  maintained  on  the 
ground  that  he  is  the  beneficiary  of  a  trust  fund  held  by  the  defendant, 
which  is  one  of  the  grounds  upon  which  an  account  is  often  ordered 
and  upon  which  theory  the  bill  is  based,  is,  we  think,  reasonably  clear. 
By  the  New  York  law,  which  must  govern  the  construction  of  a  contract 
made  between  New  York  parties  to  be  performed  in  that  State,  it  has 
been  found  as  a  fact  by  the  judge  who  presided  that  the  policy  issued 
to  the  plaintiff  did  not  create  a  trust.  This  finding  is  fully  sustained  by 
the  evidence  from  the  decisions  of  the  tribunals  of  that  State.'  While 
the  prayers  in  the  plaintiff's  bill  have  been  made  upon  the  theory  that 
there  was  a  trust  fund  held  by  the  defendant  for  the  benefit  of  the  plain- 
tiff with  others  as  a  holder  of  a  ten-years'  tontine  policy,  no  objection  is 
pressed  by  reason  of  the  form  of  the  bill.  We  proceed  to  consider, 
therefore,  whether,  upon  any  other  ground  than  that  strictly  of  trust,  the 
bill  may  be  maintained  for  an  account. 

Our  statute  gives  jurisdiction  in  equity  upon  accounts  "  when  the 
nature  of  the  account  is  such  that  it  cannot  be  conveniently  and  prop- 
erly adjusted  and  settled  in  an  action  at  law."  ^  Even  if  the  amounts 
kept  back  from  the  plaintiff  and  those  of  his  class  of  policy  holders,  by 
the  retention  of  those  dividends  which  would  otherwise  have  been  re- 
ceived, or  of  those  sums  accruing  from  the  forfeiture  of  policies  either  in 
whole  or  in  part,  do  not  constitute  a  trust  fund  or  place  the  defendant 
in   a  strictly  fiduciary  capacity,  the  defendant  was  bound  to  keep  accu- 

'  Taylor  v.  Charter  Oak  Ins.  Co.,  9  Daly  489  ;  Hencken  v.  United  States  Ins. 
Co.,  II  Daly  282  ;  s.  c.  gS  N.  Y.  627;  Verplanck  v.  Mercantile  Ins.  Co.,  i 
Edw.  Ch.  84;  People  v.  Security  Ins.  Co.,  78  N.  Y.  114;  Bewley  v.  Equitable 
Assurance  Society,  61  How.  Pr.  344;  Cohen  v.  New  York  Ins.  Co.,  50  N.  Y. 
610  ;  St.  John  v.  American  Ins.  Co.,  3  Kern  31  ;  Uhlmann  v.  New  York  Ins. 
Co.,  13  Daly  47. 

*  Pub.  Sts.  c.  151,  §  2,  cl.  10. 
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rate  accounts  of  them  and  of  all  interest  and  profit  thereon,  if  any.  All 
the  facts  were  entirely  within  its  own  knowledge,  and  it  is  only  thus  that 
it  can  be  determined  what  equitably  should  be  apportioned  to  the 
plaintiff. 

It  is  said  that  the  plaintiff  has  a  sufficient  remedy  at  common  law  ; 
that  he  can  bring  his  action  at  law ;  and  that,  upon  proper  interrogato- 
ries addressed  to  the  defendant,  all  the  information  necessary  for  the 
})roper  adjustment  of  the  account  may  be  obtained.  But  even  if  an  ac- 
tion at  law  could  be  maintained,  where  an  account  is  complicated  so 
that  a  full  examination  and  settlement  of  previous  accounts,  transac- 
tions, or  methods  of  business  are  necessary,  and  where  the  whole  matter 
is  entirely  within  the  knowledge  of  the  defendant,  it  cannot  so  conven- 
iently or  accurately  be  investigated  at  common  law  as  in  equity.  Even 
if  a  trial  by  jury  be  claimed  and  allowed,  the  court  might,  in  a  suit  in 
equity,  so  mould  the  issues  and  direct  the  course  of  the  trial  as  to  avoid 
many  of  the  difficulties  attending  a  trial  at  common  law.'  It  was  thus 
held,  in  the  case  cited,  that  one  who  was  not  a  partner,  but  was  entided 
to  share  in  the  net  profits  of  a  business,  might  maintain  a  bill  for  an  ac- 
count against  a  partnership  which  necessarily  involved  an  examination 
of  its  transactions  and  of  its  whole  course  and  methods  of  conducting 
business.  In  Massachusetts  General  Hospital  v.  State  Assurance  Co.* 
it  was  said  that  the  plaintiff  might  properly  maintain  a  bill  for  an  ac- 
count of  the  net  profits  arising  from  the  insurance  of  lives  made  by  it, 
one-third  of  which  the  defendant  was  by  law  bound  to  pay  the  plaintiff. 

That  the  accounts  are  singularly  complicated,  and  that  the  method  by 
which  the  value  of  the  share  of  the  plaintiff  which  he  has  obtained  by 
full  payment  of  his  premiums  and  completion  of  his  tontine  period  is 
ascertained  is  one  of  much  complexity  and  difficulty  in  its  application, 
appear  from  the  evidence  reported.  A  court  of  equity  is  the  appropri- 
ate tribunal  for  dealing  with  such  an  account,  and  the  defendant  is  fairly 
bound  to  produce  an  account  from  the  data  in  its  possession,  which 
shall  show  that  it  has  complied  with  its  promise  equitably  to  apportion 
to  the  plaintiff  his  share  in  the  accumulations  made  through  the  opera- 
tion of  the  tontine  provisions  in  his  policy. 

Nor  do  we  perceive  that  it  is  necessary  to  join  any  more  of  this  class 
of  policy  holders  in  the  bill,  or  that  the  bill  should  be  brought  on  their 
behalf.  It  appears  by  the  answer  of  the  defendant,  and  also  by  the 
evidence,  that  all  the  policy  holders  of  the  class  to  which  the  plaintiff 
belonged  have  been  settled  with,  and  that  they  have  received  the  amount 
apportioned  to  them  by  the  defendant  corporation.  But  even  if  it  did 
not  so  appear,  the  plaintiff  made  his  individual  contract  with  the  defend- 

'  Hallett  v.  Cumston,  no  Mass.  32.  '  4  Gray  227. 
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ant ;  if  others  have  similar  contracts  depending  on  similar  states  of  fact, 
they  in  no  way  affect  his  contract ;  he  has  no  demand  upon  any  one 
other  than  the  defendant ;  and  nothing  that  he  will  receive  from  the 
defendant  will  in  any  way  affect  the  claims  of  others. 

It  is  contended  that  the  apportionment  of  the  reserve  or  accunmlated 
profits  to  be  made  at  the  conclusion  of  the  tontine  dividend  period  is 
but  the  declaration  of  a  dividend ;  that  the  court  will  not  interfere  with 
the  declaration  of  a  dividend,  even  by  a  domestic  corporation,  it  being 
a  question  solely  for  its  directors  or  other  proper  officers  whether  any 
dividend  shall  be  made,  and  if  so,  of  what  amount ;  and  that,  until  this 
is  made,  no  stockholder  has  any  rights  in  any  profits  that  have  been 
made  or  assets  that  might  be  divided.  Conceding  this  to  be  the  general 
law,  the  amount  to  be  apportioned,  or  which  the  plaintiff  is  entitled  to 
have  apportioned,  is  not  a  dividend  in  the  limited  sense  in  which  the 
word  is  used  in  its  application  to  dividends  to  stockholders.  Between 
stockholders  and  the  corporation  of  which  they  are  members  no  relation 
of  debtor  or  creditor  ordinarily  exists,  nor  does  any  arise  until  a  dividend 
has  been  declared.  The  affairs  of  the  corporation  are  managed  by  those 
whom  the  stockholders  elect  as  officers,  and  by  this  administration  of 
affairs  they  are  bound.  The  plaintiff  is  not  a  member  of  the  corpora- 
tion, but  its  creditor,  who  has  contracted  with  it.  At  the  end  of  a  fixed 
period,  having  complied  with  the  contract  on  his  own  behalf  and  made 
the  payments  required,  he  is  entitled  to  have  apportioned  to  him  his 
share  of  a  certain  fund  to  be  computed.  The  defendant  has  no  right  to 
withhold  it  as  a  corporation  may  withhold  profits  from  a  stockholder. 
This  share,  or  its  equivalent  in  value,  is  the  plaintiff's  own  property 
and  not  that  of  the  defendant  corporation. 

Nor  is  it  important  that  the  sum  to  be  computed  as  belonging  to  the 
class,  and  from  which  the  apportionment  to  the  plaintiff's  policy  is  to  be 
made,  is  constituted  partially  of  dividends  which  but  for  the  tontine  con- 
tract would  have  been  previously  paid  upon  the  policy.  It  may  be  that 
the  amount  of  the  dividends  annually,  or  at  other  stated  intervals,  dis- 
tributed to  policy  holders  could  be  absolutely  determined  by  the  officers 
of  the  corporation.  If  this  is  so  the  plaintiff  would  still  have  a  right  to 
an  account,  and  to  ascertain  whether  the  dividends  reserved  under  his 
contract  were  proportionally  the  same  as  those  declared  on  other  life 
insurance  policies,  having  relation  to  their  different  circumstances  ;  or 
at  least  to  ascertain  what  were  the  amounts  reserved  as  dividends  to  be 
passed  to  the  credit  of  the  fund  when  it  should  be  computed,  if  it  had 
no  actual  existence.  In  our  view  of  the  case,  if  the  defendant  were  a 
domestic  corporation,  there  would  be  a  right  on  the  part  of  th;i  plaintiff 
to  have  an  account  taken  and  to  ascertain  thereby  whether  a  fair  appor- 
tionment had  been  made.     If  the  defendant  had  kept  no  account,  if  it 
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had  no  means  of  furnishing  one,  or  showing  whether  it  had  dealt  justly 
or  unjustly  with  the  plaintiff,  it  should  be  answerable  for  the  injury 
which  it  had  occasioned  by  its  neglect  to  do  what  the  contract  implies 
it  would  do. 

The  defendant  is,  however,  a  foreign  corporation,  and  it  is  urged  that 
this  court  ought  not  to  take  jurisdiction  of  the  case,  if  it  were  possible 
so  to  do,  and  that  practically  it  is  impossible  for  it  to  effect  justice 
between  the  parties. 

That  it  is  a  matter  of  grave  inconvenience  to  the  defendant  to  be 
held  to  account  here  may  be  conceded.  That,  if  the  objection  had  been 
promptly  taken  that  the  plaintiff  was  a  resident  of  New  York,  as  well  as 
the  defendant,  it  would  have  received  serious  consideration,  we  have  here- 
tofore suggested.'  But  we  find  no  inconvenience  that  is  insuperable. 
The  defendant  has  an  established  place  of  business  in  this  common- 
wealth and  an  agent  to  receive  service  of  lawful  process.  It  may  be 
presumed  that  it  anticipates  that  the  profits  of  the  business  will  com- 
pensate for  the  inconvenience  of  being  held  to  answer,  and  in  a  proper 
case  to  account,  in  a  State  other  than  that  to  which  it  owes  its  corpo- 
rate existence.  It  is  true  that  we  cannot  bring  the  officers  or  the  books 
or  the  assets  of  this  corporation  within  our  jurisdiction,  but  the  corpora- 
tion is  itself  lawfully  before  us.  We  shall  not  assume  that  it  will  neg- 
lect any  order  that  we  may  pass,  nor  indicate  how  such  order  may  be 
enforced,  or,  if  it  cannot  be  enforced,  how  such  proceedings  may  be 
had  that  the  plaintiff  may  be  indemnified  for  the  violation  of  the  con- 
tract made  with  him. 

It  is  further  objected  that  the  case  requires  us  to  exercise  a  jurisdic- 
tion over  the  corporation  in  its  corporate  functions,  in  the  matter  of  its 
internal  economy,  and  in  the  relations  existing  between  it  and  its  policy 
holders.  The  statute  under  which  this  corporation  is  subjected  to  the 
service  of  process  does  not,  it  is  true,  necessarily  bring  the  subject  mat- 
ter of  the  suit  or  the  remedy  sought  within  the  jurisdiction  of  this  court  ; 
nor  do  the  rights  and  liabilities  of  parties  under  local  laws  necessarily 
follow  them  into  other  jurisdictions.^  Did  the  inquiry  before  us  con- 
cern the  relation  between  the  defendant  corporation  and  its  stockhold- 
ers, we  could  not  undertake  to  pass  upon  or  determine  it.'  Such  an 
inquiry  is  to  be  determined  by  the  local  tribunal.  Were  the  case  such 
that  we  were  called  upon  to  pass  any  order  directing  or  controlling  the 
corporation  in  the  exercise  of  its  corporate  duties,  we  have  no  such  juris- 
diction as  would  enable  us  to  do  it.  The  subject  matter  would  not  be 
within  our  province. 

'  Smith  -■.  Mutual  Ins.  Co.,  14  Allen  336. 

'  Smith  V.  Mutual  Ins.  Co.,  nbi  supra. 

'  New  Haven  Horse  Nail  Co.  v.  Linden  Spring  Co.,  142  Mass.  349. 
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But  in  the  case  at  bar  the  plaintiff  is  a  creditor  and  not  a  member  of 
the  corporation.  He  has  a  contract  with  it  which  he  contends  the  cor- 
poration has  not  fairly  performed.  There  is  no  question  of  its  internal 
economy  involved,  as  where  the  relations  between  its  members  and  the 
corporation  are  concerned.  If  it  has  adopted  any  method  of  conduct- 
ing its  business  inconsistent  with  the  due  performance  of  its  contract, 
such  a  method  of  administration  will  not  deprive  the  plaintiff  of  any 
rights.  It  can  no  more  refuse  to  account  than  could  an  individual  to 
whom  the  plaintiff  intrusted  his  moneys  on  any  similar  contract.  In 
dealing  with  the  plaintiff  the  corporation  dealt  with  an  outside  person, 
and  only  the  relation  which  it  bears  to  such  person,  claiming  to  be  its 
creditor,  is  here  involved. 

The  question  whether,  if  the  defendant  is  to  account,  on  what  princi- 
ples it  shall  do  so,  or  whether,  if  the  case  is  submitted  to  a  Master,  it 
shall  be  so  submitted  by  an  order  which  shall  direct  him  how  the  ac- 
count shall  be  taken,  have  not  been  discussed  and  are  not  considered. 
It  may  be  that  fuller  evidence  may  be  required  than  has  yet  been  taken 
before  they  can  be  disposed  of. 

Decree  for  an  account. 


FREDERICK  UHLMAN,  Appellant,  v.  THE  NEW  YORK 
LIFE  INSURANCE  COMPANY,  Respondent. 

In  the  Court  of  Appeals  of  New  York,  June  5,   1888. 
\^Reportcd  in  109  New  York  Reports  421.] 

Appeal  from  order  of  the  General  Term  of  the  Court  of  Common 
Pleas  in  and  for  the  city  and  county  of  New  York,  made  the  first  Mon- 
day of  January,  1885,  which  reversed  an  interlocutory  judgment  in  favor 
of  plaintiff  and  granted  a  motion  for  a  new  trial.' 

The  nature  of  the  action  and  the  material  facts  are  stated  in  the 

opinion. 

Alex.  Bhimensteil  for  appellant. 

William  B.  Hornblower  and  Charles  B.  Alexander  for  respondent. 

Peckham,  J.  The  plaintiff  commenced  this  action  for  the  purpose  of 
obtaining  an  accounting  from  the  defendant  in  regard  to  matters  stated 
in  the  complaint.  It  was  therein  alleged  that  on  the  29th  of  Decem- 
ber, 187T,  the  defendant  issued  to  the  plaintiff  a  certain  policy  of  insur- 
ance, and  that  the  plaintiff  had  duly  complied  with  all  the  conditions  of 
said  policy  ;  that  it  was  a  policy  known  as  "  the  ten-year  dividend  sys- 
tem policy,"  and  that  the  ten  years  expired  in  December,  1881  ;  that 

1  Reported  below,  13  Daly  47- 


936  UHLMAN   V.    N.  Y.    LIFE   INS.    CO.  [CIIAP.  V. 

all  the  preiinums  had  been  paid  by  the  plaintift"  during  that  time  and 
the  policy  was  in  force  at  the  time  of  the  commencement  of  this  action. 
The  plaintiff  then  alleged,  upon  information  and  belief,  that  the  defendant, 
during  this  time,  had  wrongfully  appropriated  the  surplus  and  profits,  or 
a  large  portion  thereof,  belonging  to  the  plaintiff  under  the  policy,  and 
had  diverted  the  same  to  other  purposes  than  the  benefit  of  the  plaintiff; 
and  that  it  had  not  kept  the  fund  and  its  accumulations  separate  ;  and 
that  defendant  refused,  for  dishonest  and  unlawful  reasons,  to  furnish 
the  plaintiff  with  an  account  as  demanded.  Plaintiff  also  alleged  that 
defendant  became  a  trustee  of  the  various  moneys  that  were  paid  to  it 
on  account  of  the  policies  of  the  class  to  which  the  plaintiff's  policy 
belonged,  and  that  plaintiff,  relying  upon  the  terms  of  said  policy  and 
the  supposed  honesty  of  the  defendant  as  a  trustee  of  the  funds  above 
mentioned,  took  out  the  said  policy  and  paid  the  premiums  required 
and  assumed  the  risks  and  conditions  mentioned  therein,  and  that  he 
had,  in  all  things,  duly  performed  all  the  conditions  of  the  policy.  The 
plaintiff  then  prayed  judgment  that  the  defendant  be  compelled  to  ren- 
der a  true  and  just  account  to  the  plaintiff  of  the  names  of  the  parties 
insured  by  it  under  the  system  in  which  the  plaintiff  had  been  insured  ; 
the  amount  of  each  and  every  policy  thus  issued  ;  a  detailed  account 
of  premiums  paid  into  and  received  by  the  defendant  on  account  of  said 
policies  ;  the  amount  of  surplus  and  profits  which  each  of  said  policies 
had  earned,  together  with  a  number  of  other  details  in  regard  to  the  ac- 
cumulation and  disposition  of  such  fund.  Judgment  was  also  demanded 
that  the  defendant  be  compelled  to  make  good  and  pay  all  such  sums 
which  it  had  unlawfully  misappropriated  or  expended  out  of  said  fund, 
and  that  it  be  compelled  to  issue  to  the  plaintiff  an  annuity  bond  of  the 
amount  to  which  he  is  entitled,  or,  at  his  option,  to  pay  the  value  in 
cash  to  him  ;  and  that  a  receiver  of  the  fund,  and  all  the  books  and 
papers  connected  therewith,  be  appointed  pending  this  action,  as  well 
as  after  judgment,  if  it  is  deemed  advisable  and  proper. 

A  copy  of  the  policy  issued  by  the  defendant  to  the  plaintiff  was 
attached  to  and  formed  a  part  of  the  complaint,  by  which  it  appeared 
that  on  the  29th  of  December,  187 1,  the  defendant  insured  the  life  of 
the  plaintiff  in  the  amount  of  $5,000,  for  the  term  of  his  natural  life, 
commencing  at  noon  on  that  day  ;  that  the  policy  was  issued  to  and 
accepted  by  the  assured  (i)  "on  the  special  agreement  and  conditions 
relative  to  policies  on  the  'ten-year  dividend  system';  and  (2),  that 
the  *  ten-year  dividend  period '  would  be  completed  on  the  29th  of 
December,  1881  ;  (3)  that  no  dividend  should  be  allowed  or  paid  upon 
the  policy  unless  the  person  whose  life  is  assured  shall  survive  until  the 
completion  of  the  ten-year  dividend  period,  and  unless  the  policy  shall 
then  be  in  force  ;  (4)  that  all   surplus  or  p-'^fits  derived   from   such 
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policies  on  the  ten-year  dividend  system  as  shall  cease  to  be  in  force 
before  the  completion  of  their  respective  ten-year  dividend  periods, 
shall  be  apportioned  equitably  among  such  policies  of  the  same  class 
as  shall  complete  their  ten-year  dividend  period  ;  and  that  previous  to 
the  completion  of  its  ten-year  dividend  period  this  policy  shall  have  no 
surrender  value  in  cash  or  in  a  paid-up  policy." 

The  defendant  answered  this  complaint  and  denied  all  the  allegations 
of  misappropriation  or  wrong-doing,  and  alleged  the  proper  and  equit- 
able apportionment  of  the  fund  and  an  offer  to  give  to  the  plaintiff  what 
he  was  entitled  to  therein,  either  in  cash  or  in  shape  of  an  annuity- 
bond.  The  issues  thus  joined  came  on  for  trial  at  a  special  term,  and 
upon  the  trial  plaintiff  abandoned  all  allegations  as  to  any  misappropria- 
tion of  the  fund  or  any  wrong-doing  whatever  in  regard  thereto,  and 
based  his  cause  of  action  upon  his  right  to  an  accounting  from  the 
nature  of  the  transaction  as  appearing  in  the  contract  evidenced  by  the 
policy  of  insurance  issued  to  him.  The  plaintiff  claimed  that  upon  the 
mere  proof  of  the  issuing  of  a  policy,  such  as  was  issued  to  him,  and 
that  it  had  been  kept  alive  during  the  ten-year  period,  and  was  in  full 
force  at  the  time  the  dividend  was  payable,  the  right  arose  to  demand 
from  the  defendant  a  full  and  complete  accounting  of  the  debit  and 
credit  items  of  what  he  terms  the  tontine  account,  with  a  list  of  the 
members  entided  to  participate  therein,  and  also  all  the  details  demand- 
ed in  his  prayer  for  judgment  in  the  complaint.  He  maintained  that  it 
was  unnecessary  to  prove  any  of  the  allegations  of  misappropriation  or 
improper  action,  or  even  any  mistake  in  relation  to  the  principles  upon 
which  the  apportionment  had  been  made,  but  that  from  the  mere  nature 
of  the  transaction  itself  he  had  the  right  to  maintain  an  action  to  com- 
pel the  defendant  to  make  a  full  accounting  in  regard  to  all  the  matters 
spoken  of. 

The  Special  Term  substantially  held  with  the  plaintiff,  and  granted 
an  interlocutory  judgment  providing  for  the  taking  of  an  account,  and 
for  the  entry  of  a  judgment  thereon  for  the  amount  of  cash  which  should 
be  found  to  be  due  the  plaintiff,  or,  at  his  option,  an  annuity  bond  for 
an  equal  amount.  The  defendant,  under  section  looi  of  the  Code, 
upon  a  case  made,  moved  for  a  new  trial  at  the  General  Term,  and 
after  argument  of  that  motion  the  General  Term  granted  the  motion  for 
a  new  trial  and  vacated  the  judgment  above  mentioned.  From  the 
order  granting  a  new  trial  the  plaintiff  has  appealed  here,  giving  the 
usual  stipulation  in  such  cases.  He  claims  now  to  maintain  the  action 
and  to  have  the  right  to  an  accounting  upon  the  ground  (i)  that  the 
relation  between  the  plaintiff  and  defendant  is  not  one  solely  of  con- 
tract, but  that  as  to  the  participation  in  the  profits  of  this  tontine  sys- 
tem that  relation  is  similar  to  one  of  trustee  and  cestui  que  trust ;  (2) 


938  UHLMAN   V.   N.  Y.    LIFE   INS.   CO.  [CIIAP.  V. 

on  the  ground  that  the  account  itself,  although  there  is  but  one  side  to 
it  is  of  a  nature  so  difficult  and  complicated  that  it  cannot  be  propeily 
tried  in  an  action  at  law,  and  hence  this  action  's  the  appropriate  rem- 
edy. The  right  to  maintain  this  equitable  action,  based  ui)on  either  or 
both  these  grounds,  will  therefore  be  discussed. 

As  to  the  first,  we  are  convinced,  after  a  careful  examination  of  the 
character  of  the  relations  existing  between  these  parties,  that  it  cannot 
be  said  that  the  defendant  is  in  any  sense  a  trustee  of  any  particular 
fund  for  the  plaintiff,  or  that  it  acts  as  to  him  and  in  relation  to  any 
such  fund  in  a  fiduciary  capacity.  It  has  been  held  that  the  holder  of 
a  policy  of  insurance,  even  in  a  mutual  company,  was  in  no  sense  a 
partner  of  the  corporation  which  issued  the  policy,  and  that  the  relation 
between  the  policy  holder  and  the  company  was  one  of  contract,  meas- 
ured by  the  terms  of  the  policy.'  Upon  the  payment  of  the  premiums 
by  the  various  policy  holders  embraced  in  the  tontine  class  the  money 
immediately  becomes  the  property  of  the  company,  and  no  title  thereto 
remains  in  any  of  the  policy  holders.  Under  such  a  policy  as  this  there 
is  no  obligation  on  the  part  of  the  corporation  to  keep  the  premiums 
paid  on  such  policies  separate  and  apart  from  its  other  funds.  Nor  is 
there  any  obligation  on  its  part  to  invest  such  funds  in  any  particular 
way  or  at  any  particular  time.  The  contract  contemplates  the  fact  that 
the  funds  will  be  invested,  but  the  character  of  such  investment  is  left 
absolutely  to  the  discretion  of  the  defendant,  except  as  it  may  be  lim- 
ited by  the  laws  of  the  State.  This  question  of  separate  investment 
and  what  use  should  be  made  of  the  moneys  received  on  policies  of 
this  description  has  been  discussed  in  the  late  case  of  Bogardus  v.  New 
York  Life  Insurance  Company,''  in  an  opinion  by  Ruger,  C.J.  The 
policy  in  that  case  was  substantially  identical  with  the  one  in  question, 
and  what  was  said  by  the  chief  judge  in  that  case  upon  this  subject  n^ay 
be  repeated  and  reaffirmed  here.  It  is  true  that  in  speaking  of  the 
lights  of  the  plaintiff  in  that  case  (which  arose  upon  a  failure  of  the 
plaintifT  to  keep  the  policy  in  force  during  the  whole  of  the  tontine 
period),  the  chief  judge,  while  holding  that  the  failure  to  keep  it  in  force 
was  fatal  to  any  right  of  action  which  the  plaintiff  might  otherwise  have 
had,  stated  that  "  the  method  to  be  adopted  by  the  defendant  in  man- 
aging the  funds  paid  to  it  by  its  several  policy  holders  was  necessarily, 
under  the  insurance  laws  of  the  State,  confided  to  its  judgment,  discre- 
tion, and  skill,  and  the  plaintiff  has  no  cause  of  complaint  in  reference 
thereto,  except  in  the  event,  of  the  survivorship  of  Abraham  Bogardus 
for  ten  years,  and  the  continued  existence  of  her  policy.     Upon  the 

'  See  Cohen  v.   N.  Y.  Mut.  Life  Ins.  Co.,  50  N.  Y.  610;  People  v.  Security 
Life  Ins.  Co.,  7S  id.  114. 
*  loi  N.  Y.  328. 
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happening  of  such  event  and  not  until  then,  she  would  become  entitled 
to  an  accounting  as  to  such  fund." 

It  was  clearly  not  before  the  court,  and  the  learned  judge  probably 
did  not  have  in  mind  the  particular  rights  as  to  an  accounting,  or  under 
what  circumstances  those  rights  would  exist  in  case  the  plaintiff's  policy 
had  been  continued  in  force,  and  the  question  of  those  rights  had  been 
the  question  then  to  be  decided.  The  subject  under  discussion  was  as 
to  what,  if  any,  rights  the  plaintiff  in  that  case  had,  with  the  fact  existing 
that  the  policy,  which  was  the  foundation  of  the  whole  transaction,  had 
ceased  to  exist,  and  by  the  terms  thereof  had  become  forfeited  before 
the  action  was  commenced.  It  had  ceased  to  exist  because  the  plaintiff 
had  refused  or  neglected  to  pay  the  premiums  as  they  became  due,  and 
the  plaintiff  gave  in  evidence,  as  a  reason  for  refusing  to  pay  them,  cer- 
tain facts  which  it  was  claimed  were  sufficient  to  justify  the  refusal. 
This  court  decided  against  the  plaintiff  on  that  question,  and  that  was 
the  only  proposition  that  was  directly  decided.  Here  the  question  is 
distinctly  up  as  to  what  rights  the  plaintiff  had  after  the  expiration  of 
the  ten-year  period,  the  policy  itself  being  in  force,  and  unless  there 
was  some  relation,  fiduciary  in  its  nature,  the  right  to  an  accounting  on 
that  ground  cannot  be  claimed. 

We  think  the  payment  of  a  premium  by  the  policy  holders  of  this  class 
of  policies  is  much  more  like  that  of  a  deposit  in  a  bank  by  a  depositor,  as 
to  which  it  is  conceded  there  is  no  such  relation  of  trustee  and  cestui  que 
trust. '^  By  the  very  terms  of  this  policy  the  amount  of  the  fund  is 
necessarily  uncertain.  What  it  may  be  depends  not  only  upon  the 
number  of  policies  taken  out  during  the  period,  but  upon  the  number 
of  policies  in  the  class  which  may  lapse  or  become  forfeited,  and  upon 
the  amount  of  the  proper  expenses  of  the  company  which  shall  justly 
become  chargeable  to  this  fund,  so  that  the  dividend  which  may  come  to 
the  plaintiff  or  any  other  policy  holder  depends  upon  numerous  contin- 
gencies, and  in  relation  to  all  these  matters  the  parties  have  agreed,  in 
specific  terms,  contained  in  the  policy  itself,  that  this  surplus  or  fund, 
derived  as  already  stated,  ''  shall  be  apportioned  equitably  among  such 
policies  of  the  same  class  as  shall  complete  their  ten-year  dividend 
period."  Here  is  the  extent  of  the  obligation  of  the  defendant — that  it 
shall  equitably  apportion  this  sum.  As  has  been  said,  there  is  no  title 
in  the  plaintiff  to  any  specific  moneys.  There  is,  in  reality,  no  specific 
or  separate  fund,  as  it  is  made  up  simply  by  a  system  of  debits  and 
credits  contained  in  the  books  of  the  company,  which  debits  and  credits 
are  made  during  the  running  of  the  tontine  period.  There  is  no  sepa- 
ration of  the  fund  belonging  to  this  system,  and  no  legal  necessity  for 
such  separation  from  any  other  fund  or  i)roperty  belonging  to  the 
1  See  Foley  v.  Hill,  2  H.  of  L.  Cases  28,  32. 
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defendant.  The  situation  of  the  parties  is  that  of  debtor  and  creditor 
simply,  the  amount  of  such  debt  being  determinable  by  this  equitable 
apportionment  which,  taking  the  language  of  the  policy  into  consider- 
ation, necessarily  means  that  the  appointment  is  to  be  made  by  the  cor- 
poration through  its  officers. 

The  case  of  Marvin  v.  Brooks  '  has  no  tendency  whatever  to  uphold 
the  plaintiff's  claim.  In  that  case  the  plaintiff  had  deposited  with  the 
defendant  a  certain  sum  of  money  upon  the  trust  that  defendant 
would  use  it  in  the  purchase  of  certain  property  in  which  the  plaintiff 
was  to  have  one-half  and  the  defendant  the  other  half  interest.  It  was 
held  that  the  money  thus  placed  in  the  defendant's  hands  continued  the 
property  of  the  plaintiff,  and  was  impressed  with  a  trust  in  the  hands  of 
the  defendant  which  entitled  the  plaintiff  to  call  him  to  an  accounting  as 
to  the  disposition  of  the  money,  the  purchase  of  the  property,  its  price, 
etc.,  and  that  the  burden  rested  upon  the  defendant  of  showing  these 
facts.  We  have  no  doubt  of  the  correctness  of  that  decision,  and  just 
as  little  that  it  is  no  authority  for  the  plaintiff's  contention  herein. 

We  do  not,  however,  accede  to  the  claim  of  the  defendant  herein  to 
its  full  extent  as  made  in  the  brief  submitted,  which  is,  that  the  apportion- 
ment, as  made  by  the  defendant,  is  absolutely  and,  at  all  events,  con- 
clusive upon  the  policy  holders.  We  hold  that,  under  the  terms  of  this 
policy,  the  apportionment  was  to  be  equitably  made,  and,  in  the  first 
instance,  by  the  defendant's  officers  or  agents.  But,  inasmuch  as  the 
agreement  is  that  the  apportionment  shall  be  an  equitable  one,  the 
question  of  what  is  an  equitable  one,  all  the  facts  and  circumstances 
being  known,  may  be  one  over  which  the  courts  have  supervision. 
Prima  facie,  the  apportionment,  as  made  by  the  defendant,  should  be 
regarded  as  a  compliance  with  the  terms  of  the  policy,  or,  in  other 
words,  should  be  regarded  as  an  equitable  apportionment.  It  should 
be  thus  regarded,  because  by  the  terms  of  the  policy  the  duty  of  making 
it  is  cast  upon  the  corporation,  and  it  ought  to  be  presumed  that  the 
defendant  has  performed  its  duty  instead  of  presuming  that  it  has  failed 
to  do  so.  But  the  question  is  still  left,  has  or  has  it  not  complied  with 
its  agreement  to  make  an  equitable  apportionment  ?  And  the  plaintiff, 
and  all  others  similarly  situated,  have  the  right,  upon  proper  allegations 
of  fact  showing  that  the  apportionment  made  by  the  defendant  is  not 
equitable,  or  has  been  based  upon  erroneous  principles,  to  have  a  trial 
and  make  proof  of  such  allegations,  and,  if  proved,  the  court  will 
declare  the  proper  principles  uj)on  which  the  apportionment  is  to  be 
made,  so  as  to  become  an  equitable  apportionment.  The  various  cases 
cited  in  the  brief  submitted,  where  the  Legislature  has  appointed  parties 
to  apportion  stock  in  a  bank  created  by  its  laws,  etc.,  and  where  the 

>  94  N.  Y.  71. 
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courts  have  held  that  the  apportionment  by  the  board  thus  created  was 
final,  do  not,  we  think,  conclude  us  here.  The  principles  are  entirely 
different.  But  as  the  plaintitf  herein  has  made  no  proof  of  any  misap- 
propriation or  wrong-doing,  we  are  of  the  opinion  that,  upon  the  first 
question  argued,  he  has  failed  to  show  any  right  to  an  accounting  by 
the  defendant. 

The  second  ground  upon  which  an  accounting  was  claimed  was  that 
the  account  was  complicated.  There  are,  undoubtedly,  many  expres- 
sions in  the  books  stating  that  where  accounts  are  so  difficult  and  com- 
plicated that  it  would  be  impracticable  to  examine  them  upon  a  trial  at 
nisi  prills,  equity  takes  jurisdiction  of  an  action,  even  on  that  ground 
alone.  To  this  effect  are  Story's  Equity  Jurisprudence  (§445);  Wil- 
lard's  Equity  Jurisprudence  (p.  91)  ;  Pomeroy's  Equity  Jurisprudence 
(§  142 1).  In  note  4  of  the  last  above  cited  section,  after  stating  the 
rule,  as  above  mentioned  (that  the  account  should  be  so  complicated, 
that  a  court  of  law  would  be  incompetent  to  examine  it  at  nisi prius 
with  the  necessary  accuracy),  it  is  said  :  "  But,  under  the  present  prac- 
tice in  England,  matters  of  account  may  now  be  referred  to  officers  or 
referees,  so  that  the  rule,  as  above  stated,  can  now  hardly  be  followed."  * 
In  speaking  of  an  equitable  jurisdiction  to  grant  an  accounting,  this 
court,  in  Marvin  v.  Brooks  {suprd)^  stated,  per  Finch,  J.  :  that  "  the 
best  considered  review  of  the  authorities  puts  the  equitable  jurisdiction 
upon  three  grounds,  viz.  :  The  complicated  character  of  the  accounts  ; 
the  need  of  a  discovery,  and  the  existence  of  a  fiduciary  or  trust  rela- 
tion. The  necessity  for  a  resort  to  equity  for  the  first  two  reasons  is 
now  very  slight,  if  it  can  be  said  to  exist  at  all,  since  a  court  of  law  can 
send  to  a  referee  a  long  account,  too  complicated  for  the  handling  of  a 
jury,  and  furnishes  by  an  examination  of  the  adverse  party  before  trial, 
and  the  production  and  deposit  of  books  and  papers,  almost  as  com- 
plete a  means  of  discovery  as  could  be  furnished  by  a  court  of  equity." 

Judges  in  the  English  equity  courts  have  been  somewhat  slow  to 
maintain  jurisdiction  in  a  case  where  the  ground  thereof  was  solely  that 
the  account  was  complicated,  and  although  there  are  very  many  cases 
in  which  the  statement  has  been  made  that  equity  would  sometimes 
take  jurisdiction  on  that  account,  yet,  in  most  of  them,  it  is  seen  that 
there  were  added  to  that  other  grounds  making  it  proper  for  equity  to 
assiune  cognizance  of  the  cases. 

However  it  may  be,  it  has,  at  least,  been  stated  that  whether  or  not  the 
court  would  take  jurisdiction  upon  the  sole  ground  of  the  account  being 
complicated  was  a  matter  largely  within  the  discretion  of  the  court.^ 

'  See  Taff  Vale  Railway  Co.  v.  Nixon,  i  H.  L.  C.  iii,  119-121. 
'  See   Northeastern   R.  W.   Co.    v.   Martin,  2  Phil.  Ch.  758;  also   Phillips  v.. 
Phillips,  9  Hare  471,  and  Bliss  v.  Smith,  34  Beav.  50S. 
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We  are  not  inclined  to  enlarge  the  principle,  or  to  hold  that  in  all 
cases  the  mere  fact  of  a  complicated  account  being  at  issue  will  oblige 
the  court  to  take  jurisdiction.  Considering  the  fact  as  stated  by 
Finch,  J.,  in  the  case  above  alluded  to,  that  the  plaintiff  has  now  all 
the  facilities  for  examining  a  complicated  account  in  an  action  at  law 
that  he  would  have  in  equity,  if  there  are  other  reasons,  important  and 
material  ones,  existing  against  the  assumption  of  jurisdiction  by  a  court 
of  equity  of  an  action  of  this  nature,  those  reasons  should  have  their 
full  weight,  and  if,  after  giving  due  effect  to  all  the  circumstances,  it 
appear  that  there  would  be  a  balance  of  very  great  inconvenience  and 
possible  oppression  to  the  defendant,  the  plaintiff  should  be  remitted  to 
his  action  at  law  to  recover  his  damages,  in  which  action,  if  the  taking 
of  an  account  becomes  necessary,  it  may  be  easily  taken.  In  such  a 
case  as  this  we  think  there  is  such  balance  of  inconvenience  existing  in 
favor  of  the  defendant. 

Upon  the  theory  of  the  plaintiff  every  one  of  the  policy  holders  of  his 
class  has  a  right  of  action,  such  as  this,  against  the  defendant  to  call  it 
to  an  account,  and  to  cause  it  to  give  in  the  trial  of  the  action  a  detailed 
account  of  every  transaction  (proved  by  reference  to  or  the  production 
of  its  books,  and  by  the  oaths  of  its  officers)  which  took  place  from  the 
commencement  to  the  termination  of  the  tontine  period  in  regard  to 
those  matters  material  to  be  known  upon  the  question  of  an  equitable 
apportionment  of  the  fund.  There  would  be  no  necessity  for  an  alle- 
gation, much  less  the  slightest  even  prima  facie  proof  of  wrong-doing, 
or  that  there  had  been  any  mistake  made  by  the  company  in  the  appor- 
tionment made  by  it.  But  the  mere  fact  that  an  individual  was  the 
owner  of  one  of  those  policies  in  force  at  the  termination  of  the  tontine 
period  would  give  him  a  right  of  action  and  a  right  to  demand  this 
proof  from  the  defendant. 

The  mere  statement  of  such  a  fact,  it  seems  to  us,  is  conclusive 
against  the  existence  of  any  such  right.  Of  course  it  is  not  to  be  sup- 
posed that  each  individual  policy  holder  would  avail  himself  of  this 
right,  but  the  fact  that  each  one  might  would  place  the  company  in  the 
power  of  unscrupulous  parties  to  take  advantage  of  it  for  the  purpose 
of  endeavoring  to  levy  contribution  from  it  which  it  might  pay  in  order  to 
secure  freedom  to  itself  from  troublesome,  expensive,  unnecessary,  and 
wholly  disingenuous  investigations  (and  made  in  numerous  suits)  into 
the  affairs  of  the  company  and  its  accounts  running  through  many 
years.  That  this  should  be  permitted  without  an  allegation,  even  on 
information  and  belief,  that  any  fraud,  mistake,  or  impropriety  in  the 
accounts  or  in  the  manner  of  their  statement,  or  in  the  result  attained, 
had  been  made  by  the  officers  or  agents  of  the  company  would  seem  to 
be  intolerable. 
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Our  attention  has  been  called  to  a  decision  by  the  Massachusetts 
Court,  of  Pierce  u  Equitable  Life  Assurarxe  Society.'  That  case  was 
decided,  under  the  peculiar  wording  of  a  statute  of  Massachusetts,  in 
regard  to  complicated  accounts,  and  we  do  not  think  it  should  be  fol- 
lowed by  the  courts  of  this  State. 

Having  examined  the  two  grounds  upon  which  the  plaintiff  based  his 
right  to  maintain  this  action,  and  coming  to  the  conclusion  that  neither 
is  tenable,  it  follows  that  the  General  Term  of  the  Common  Pleas  cor- 
rectly granted  a  new  trial,  and  that  its  order  to  that  efifect  should  be 
affirmed,  and  judgment  absolute  given  against  the  plaintiff,  with  costs. 

All  concur,  except  Ruger,  C.J.,  not  voting. 

Order  affirmed  and  judgment  accordingly. 


SPENCER    M.    ALPAUGH    et   al.,    Appellants,    v.   WILLIAM 
WOOD  ET  AL.,  Respondents. 

\_Reported  in  45  New  Jersey  Equity  Reports  153.] 

On  appeal  from  a  decree  advised  by  Vice-Chancellor  Bird,  whose 
opinion  is  reported  in  Wood  v.  Alpaugh." 

Mr.  G.  D.  W.  Vroom  and  Mr.  B.  Guminere  for  the  appellants. 

Mr.  James  S.  Aitkin  for  the  respondents. 

The  opinion  of  the  court  was  delivered  by  Beasley,  C.J. 

This  is  a  bill  for  discovery  and  account.  The  facts  stated  in  support 
of  this  prayer  are  :  That  the  appellants,  being  manufacturers  of  pottery, 
by  an  agreement  in  writing,  dated  the  7th  of  May,  1883,  engaged  the 
respondents,  who  were  the  complainants  in  chancery,  to  take  charpe  of 
the  manufacturing  department  of  their  pottery  for  the  term  of  three 
years  and  two  months,  agreeing  to  pay  each  of  them  for  his  services  the 
annual  sum  of  $3  000,  payable  in  weekly  payments,  and  also  that  the 
two  should  be  entitled  to  ten  per  cent,  of  the  net  profits  of  said  business 
during  such  period,  and  guaranteeing  that  such  profits  should  bring  in 
to  each  of  them  at  least  the  sum  of  $2,000  a  year.  There  is  a  further 
allegation  that  the  complainants  requested  the  appellants  to  come  to  an 
account  and  settlement  with  respect  to  the  net  profits  of  the  business, 
and  a  prayer  that  if  ten  per  cent,  of  such  profits  did  not  bring  in  to  each 
of  them  as  much  as  $2,000  a  year,  then  that  each  of  them  should  be 
paid  by  the  respondents  the  sum  of  $2,000  a  year,  as  guaranteed  by 
them.  There  is  also  a  statement  that  their  weekly  wages  ("except  a 
small  balance  due   to  each  of  them ")  were  paid   weekly  during  the 

'  Reported  in  12  North  East.  Rep.  858. 
'  16  Stew.  Eq.  455. 
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entire  term  of  service.  In  the  answer  it  is  admitted  that  the  contract 
in  question  was  made  in  the  manner  claimed,  alleging,  however,  that 
the  complainants  represented  themselves  "  as  skilled  and  experienced 
workmen,  and  fully  capable  of  superintending  and  conducting  the  pot- 
tery," etc.,  and  that  they  were  employed  in  reliance  on  such  statements. 
It  is  then  denied  that  the  "  complainants  duly  discharged  the  duties  re- 
quired of  them  by  the  said  agreement,"  but,  on  the  contrary,  in  the 
language  of  the  pleader,  "  instead  of  faithfully  and  in  a  workmanlike 
manner  performing  their  said  duties,  the  said  complainants  willfully 
neglected  the  interests  of  these  defendants,  and  unskillfully  conducted 
the  manufacturing  department  of  said  pottery,  destroying  large  quanti- 
ties of  material  by  unskillful  mixing  and  workmanship,  and  large  quan- 
tities of  ware  by  the  unskillful  burning  of  kilns,"  etc. 

In  the  light  of  the  admissions  of  these  pleadings,  and  the  uncontested 
facts  of  the  case,  it  would  seem  that  the  legal  and  equitable  rights  of 
these  litigants  are  perfectly  plain. 

The  contract  in  question  rules  the  situation.  The  appellants  have 
never  even  attempted  to  rescind  it.  They  stood  by  and  saw  it  exe- 
cuted, with  ample  knowledge  of  these  failures  in  the  conduct  of  their 
business,  which  they  now  ascribe  to  want  of  care  or  skill  on  the  part  of 
the  respondents ;  and  from  the  time  of  the  inception  of  the  agreement 
until  its  close,  according  to  its  terms,  they  paid  the  weekly  wages  called 
for  by  it.  Under  such  a  condition  of  affairs  it  is  too  obvious  for  discus- 
sion that  this  contract  cannot  be  rescinded,  but  must  be  judicially  en- 
forced ;  these  parties  on  the  one  side,  and  on  the  other,  must  be  com- 
pelled to  perform  it,  or  to  make  indemnification  for  its  non-per- 
formance. 

It  thus  appears  that  the  appellants  were  compellable  to  do  the  fol- 
lowing acts  :  to  pay  to  each  of  the  respondents  the  annual  sum  of 
$2,000,  provided  ten  per  cent,  of  the  net  earnings  of  the  business  did 
not  amount  annually  to  the  said  aggregate  sum  of  $4,000,  and  if  such 
earnings  exceeded  such  aggregate  sum,  then  to  pay  them  to  the  re- 
spondents ;  and,  as  an  incident,  existing  by  necessary  implication,  that 
they  would,  on  reasonable  demand,  render  an  account  of  the  business, 
showing  the  net  profits.  This  latter  implied  stipulation  exists  in  the 
contract  as  plainly  as  do  any  of  its  terms  that  are  defined  in  set  phrase- 
ology, as,  in  its  absence,  the  promise  touching  a  percentage  of  the  net 
profits  would  be  well-nigh  nugatory. 

It  follows,  therefore,  that  the  account  thus  owing  being  refused,  the 
respondents'  right  to  the  assistance  of  a  court  of  equity  in  that  respect 
is  indisputable.  Indeed,  so  clear  was  the  existence  of  such  a  right  that 
the  respondents  were  entitled  to  an  account  and  a  reference  to  a  Mas- 
ter on  the  mere  face  of  the  bill  and  answer. 
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Nor  is  there  any  force  in  the  contention  of  counsel  that,  inasmuch  as 
an  account  has  been  now  made,  with  the  result  that  it  manifests  that 
the  percentage  of  profits  is  so  small  that  the  respondents  are  not  inter- 
ested in  them,  therefore  their  bill  must  be  dismissed.  This  is  the  result 
when  the  bill  is  purely  for  discovery,  as  where  the  proceeding  is  in  aid 
of  a  suit  at  law.  But  the  present  bill  is  one  for  relief  as  well  as  for  dis- 
covery, and  it  is  properly  such,  as  the  amount  due  to  the  respondents 
cannot  be  ascertained  except  by  the  intervention  of  an  e(iuitable  trib- 
unal. In  such  a  juncture  the  court  will  always  decide  the  entire  sub- 
ject in  litigation,  having  acquired  its  cognizance  for  the  purpose  of  dis- 
covery it  will  retain  it  for  the  purpose  of  relief.  It  is  not  necessary  to 
refer  to  authorities  to  verify  so  familiar  a  doctrine. 

In  the  present  instance,  instead  of  the  respondents  taking,  in  limiJie^ 
a  decree  for  an  account,  and  at  once  going  before  a  Master,  both  sides 
have,  on  the  hearing  before  the  Vice-Chancellor,  entered  into  a  full  ex- 
amination of  this  manufacturing  business  with  reference  to  its  expenses 
and  products  ;  and  the  counsel  of  the  respondents  now  admits  that  no 
profits  appear  which  will  give  his  clients  an  interest  in  them,  that  is  to 
say,  ten  per  cent,  on  the  profits  shown  will  not  equal  the  amount  guar- 
anteed to  them  ;  he  also  declares  that  his  clients  do  not  desire  any  fur- 
ther accounting,  they  being  willing  to  accept  the  sum  so  guaranteed. 
The  decree  should,  therefore,  direct  the  payment  to  each  of  them  at  the 
rate  of  $2,000  per  annum  for  the  period  embraced  in  the  agreement, 
with  interest  from  the  time  the  several  installments  became  due.  They 
are  also  entitled  to  their  costs  in  the  court  of  chancery. 

Such  are  the  obligations  of  the  appellants  imposed  by  the  contract  in 
question,  and  such  the  result  of  the  application  to  them  of  the  rules  of 
equity.  And  in  this  is  comprehended  everything  that  was  triable  in  the 
case ;  and  yet  there  was  another  subject  taken  into  consideration  and. 
finally  disposed  of  by  the  Vice-Chancellor,  that  is,  the  question  whether 
or  not  the  respondents  had  broken,  to  the  damage  of  the  appellants, 
their  side  of  this  contract.  It  was  an  implied  covenant  of  the  respond- 
ents that  they  were  possessed  of  that  degree  of  knowledge  and  skill  that 
is  common  to  persons  occupying  such  positions  as  the  one  they  under- 
took to  fill,  and  there  was  testimony  tending  to  show  the  want  of  such 
knowledge  v-nd  skill,  and  large  resultant  damages  to  the  appellants  from 
imperfect  products  and  waste  of  materials.  This  inquiry  was  enter- 
tained in  the  court  below,  and  the  decision  in  it  was  in  favor  of  the  re- 
spondents ;  the  appellants  now  claim  that  the  subject  did  not  fall  within 
the  cognizance  of  the  Vice-Chancellor,  and  that  they  have  the  right  to 
the  verdict  of  a  jury  on  that  controversy. 

In  this  contention  the  appellants  are  plainly  in  the  right.  The  posi- 
tion was  this  :  the  complainants  in  chancery  complained  that  the  de- 
60 
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fendants  in  that  proceeding  had  broken  a  certain  stipulation  of  their 
contract,  the  remedy  for  which  was  in  a  court  of  conscience ;  the  de- 
fendants claimed  that  the  complainants,  on  their  part,  had  failed  to  ful- 
fill a  certain  other  stipulation  of  the  same  agreement,  whereby  great 
loss  had  ensued,  such  latter  breach  of  contract  being  devoid  of  all  equit- 
able characteristics,  except  such  as  inhere  in  every  purely  legal  cause  of 
action.  When,  therefore,  the  Vice-Chancellor  decided  this  latter  sub- 
ject he  passed  upon  a  purely  legal  demand  for  unliquidated  damages. 
Such  a  matter  is  not  cognizable  in  a  court  of  equity,  as  has  been 
directly  decided  by  this  court  in  the  recent  case  of  Trotter  v. 
Heckscher.' 

We  think,  however,  that,  in  view  of  the  circumstances  of  the  present 
case,  and  of  the  fact  that  under  the  existing  statute  ^  these  damages,  if 
any  such  have  arisen,  could  have  been  recouped  if  the  respondents  had 
sued  at  law  for  their  claim,  the  proper  course  will  be  to  suspend  the  en- 
forcement of  the  decree  to  which  we  have  found  the  respondents  to  be 
entitled,  until  a  reasonable  opportunity  shall  have  been  afforded  to  the 
appellants  to  test,  by  an  action  at  law,  the  validity  of  this  counterclaim 
which  they  have  set  up. 

Let  the  decree  appealed  from  be  reversed,  without  costs,  for  the  pur- 
pose of  these  modifications. 

Decree  unanimously  reversed. 

'  13  Stew.  Eq.  612.  ^  Rev.,  p.  868,  §  129. 


CHAPTER    VI. 

EQUITABLE    CONVERSION.* 


SCUDAMORE  et  al.  v.  SCUDAMORE. 

In  Chancery,  before  Lord  Macclesfield,  C,  Michaelmas 
Term,   1720. 

[Reported  in  Precedents  in  Chancery  543.] 

The  Lady  Jane  Scudamore,  by  her  will  in  1696,  gave  the  sum  of 
;^8,ooo  to  her  daughter,  Mrs.  Prince,  to  be  laid  out  by  her  in  a  pur- 
chase of  lands,  to  be  settled  to  the  use  of  herself  for  life,  with  remain- 
der to  John  Scudamore  and  his  heirs,  and  in  case  he  died  in  the  life- 
time of  the  said  Mrs.  Prince,  to  the  Lord  Scudamore,  his  heirs, 
executors,  and  administrators.  John  Scudamore  died  in  the  year  1714, 
and  m  the  lifetime  of  Mrs.  Prince.  The  Lord  Scudamore  likewise  died 
in  the  lifetime  of  Mrs.  Prince,  in  the  year  1716,  having  about  three 
months  before  his  death  made  his  will,  and  the  plaintiff  his  lady  execu- 
trix, and  having  given  several  legacies  to  the  other  plaintiffs,  and  leav- 
ing the  defendant,  Frances  Scudamore,  his  only  daughter  and  heir  at 
law,  an  infant ;  and  in  the  year  171 7  Mrs,  Prince  died,  and  the  money 
had  never  been  laid  out ;  and  now  this  bill  was  brought  by  the  plaintiff 
against  the  Lady  Frances,  heir  at  law,  and  against  the  executors  of  Mrs. 
Prince,  to  have  the  money  for  the  benefit  of  the  executors  and  legatees 
of  the  Lord  Scudamore,  and  that  no  purchase  might  be  made  for  the 
benefit  of  the  defendant,  the  heir  at  law  of  Lord  Scudamore. 

Lord  Chancellor  was  clear  of  opinion,  and  decreed  accordingly 
that  the  money  belonged  to  the  defendant,  the  heir  at  law,  as  the  lands 
would  have  done  if  a  purchase  had  actually  been  made,  as  it  ought  to 
have  been,  by  Mrs.  Prince,  the  trustee,  and  that  to  decree  it  otherwise 
would  be  to  put  it  into  her  power  and  election  which  of  the  two  should 
have  it ;  for  if  the  purchase  had  been  made,  it  must  have  gone  to  the 

'  For  the  application  of  the  doctrine  of  equitable  conversion  to  cases  arising 
out  of  contracts  for  the  sale  of  real  estate,  the  reader  is  referred  to  2  Keener's 
Cases  on  Equity  Jurisdiction  321-332. — Ed. 
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lieir,  but  if  she,  by  delaying  the  purchase,  may  alter  the  right,  and  give 
it  to  the  executors,  this  would  be  to  make  it  her  will,  and  not  the  will 
of  the  first  testator,  which  would  be  very  unreasonable  and  inconven- 
ient ;  and  therefore,  though  the  trust  for  laying  out  the  money  was  per- 
sonally confined  to  Mrs.  Prince,  without  nominating  executors,  yet  they 
were  implied  and  included  in  it ;  and  this  case  was  the  stronger,  be- 
cause the  heir  at  law  of  Lord  Scudamore  was  an  infant,  and  as  Mrs. 
Prince  survived  my  lord  two  years,  the  infant  heir  might  have  brought 
her  bill  against  Mrs.  Prince  herself,  the  trustee,  to  have  had  the  pur- 
chase made,  and  her  laches  in  not  doing  it  is  not  to  turn  to  her  preju- 
dice, being  an  infant.  The  cases  cited  were  Lingen  and  Souray  in  Lord 
Harcourt's  time,  and  a  case  lately  decreed  of  Jones  cont.  Powell. 

Note. — In  this  case  it  was  agreed  by  my  Lord  Chancellor  to  be  a 
declared  rule  in  this  court,  that  if  money  be  devised  to  be  laid  out  in 
the  purchase  of  lands,  to  be  settled  on  one  and  his  heirs,  that  the  per- 
son himself,  for  whose  benefit  the  purchase  was  to  be  made,  may  come 
into  this  court  and  pray  to  have  the  money  itself,  and  that  no  purchase 
may  be  made,  because  none  have  an  interest  in  it  but  himself;  but  if 
he  dies  before  the  purchase  made,  or  payment  of  the  money,  so  that  the 
question  comes  between  his  heirs  and  executors,  which  of  them  shall 
have  the  money,  the  heir  shall  be  preferred,  and  it  shall  for  his  benefit 
be  considered  in  a  court  of  equity,  as  if  the  purchase  had  been  actually 
made  in  the  life  of  his  ancestor,  for  two  reasons  :  ist.  Because  the  heir 
is  to  be  favored  in  all  cases,  rather  than  the  executors,  who  by  the  old 
law  were  to  have  nothing  to  their  own  use.  2d.  If  the  executor 
should  have  it,  it  would  be  against  the  words  of  the  will,  which  gave  it 
to  the  heirs.' 

'  When  realty  is  no  longer  treated  as  if  it  were  personalty,  or  personalty  as  if 
it  were  realty,  there  is  said  to  be  a  reconversion. 

When  those  in  whose  behalf  the  fiction  of  conversion  has  been  adopted  no 
longer  desire  its  application,  the  court  will,  provided  the  parties  are  sni  Juris, 
cease  to  apply  the  fiction.  In  other  words,  the  parties  can  elect  to  take  the 
property  in  its  original  form.  Seeley  v.  Jargo,  i  P.  Wms.  389;  Ford  v.  Batley, 
17  Beav.  303. 

Whether  there  has  been  an  election  or  not  is  a  question  of  intention  simply, 
and  need  not  be  manifested  in  any  particular  way.  Harcourt  c.  Seymour,  2 
Sim.  N.  S.  12;  Mutlow  v.  Bigg,  L.  R.,  i  Ch.  Div.  385;  Prentice  v.  Janssen,  79 
N.  Y.  478. 

The  doctrine  of  reconversion  will  not  be  applied  to  land  unless  the  parties  in 
interest  are  agreed  that  it  shall  be  treated  as  land.  Holloway  v.  Radcliffe,  23 
Beav.  163. 

It  is  not  necessary,  however,  that  the  parties  be  agreed  in  order  to  apply  the 
doctrine  of  reconversion  to  personalty.     Seeley  v.  Jargo,  i  P.  Wms.  389. — Ed. 
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GUIDOT  V.  GUIDOT. 

In  Chancery,  before  Lord  Hardwicke,  C,  after  Trinity  Term, 

'745. 

[Reported  in  3  Aikyns  254.] 

The  bill  was  brought  that  the  defendant,  Mr.  Guidot,  may  account 
for  ^4,000  and  interest  from  August,  1735,  and  that  the  defendant, 
Mr.  Child,  may  account  for  ^,^1,800  pounds  and  interest. 

By  articles  made  previous  to  the  marriage  of  Anthony  Guidot  (the 
defendant's  brother)  with  the  plaintiff,  reciting  "  her  portion  to  be  ^^2,800, 
and  that  the  defendant,  as  an  advancement  of  his  brother,  and  for  a 
better  provision  for  the  plaintiff  and  the  issue  of  the  marriage,  had 
agreed  to  pay  ;^4,ooo,  it  was  thereby  declared  and  agreed  that  the 
^2,800  and  the  ;^4,ooo  should  be  laid  out  in  the  purchase  of  lands 
in  Great  Britain,  or  in  some  church,  college,  or  other  renewable  lease, 
to  be  settled  to  the  same  uses  and  trusts  as  the  freehold  and  leasehold 
estates  (which  Anthony  was  seised  and  possessed  of)  are  appointed  to 
be  settled,  the  last  limitation  to  Anthony  and  his  heirs,  and  until  a 
purchase  could  be  had  in  trust  for  the  trustees  to  put  out  the  said 
money  upon  mortgages,  or  on  government  or  other  securities,  and  to 
apply  the  produce  as  if  lands  had  been  purchased." 

The  ;^2,8oo  and  the  ^^4,000  have  not  been  invested  in  the  purchase 
of  any  freehold  or  leasehold  lands,  but  the  same  remained  in  money  to 
the  death  of  Anthony  Guidot. 

"  Anthony  Guidot  by  his  will  devised  all  his  freehold,  leasehold,  and 
copy-hold  lands  lying  in  Islington,  and  in  Elsfield  in  Hampshire,  or 
elsewhere,  to  the  plaintiff  during  her  life,  and  after  her  death  to  the  de- 
fendent  Guidot  and  his  heirs;  and  as  to  his  personal  estate  of  what 
nature  and  kind  soever,  he  gave  the  same  to  the  plaintiff,  paying  his 
debts  and  legacies,  and  made  her  and  defendant  Guidot  his  executors." 

The  plaintiffinsisted  that  the  ^2,800  and  ;z£'4,ooo  ought  to  be  taken 
to  be  part  of  the  testator's  personal  estate,  and  that  she  is  entitled  thereto 
as  part  of  the  residuum  of  such  personal  estate  bequeathed  to  her  by 
the  testator's  will,  and  that  the  defendant  Guidot  had  no  power  to  make 
any  purchase  with  these  two  sums,  it  not  being  the  intent  of  the  articles. 

The  defendant  Guidot  submitted  to  the  court  whether  the  ^2,800 
and  p/^4,000,  being  a  marriage  portion  articled  to  be  laid  out  on  land, 
is  not  in  this  court  considered  as  land,  and  consequently  does  not  be- 
long to  the  plaintiff,  nor  is  included  in  the  bequest  of  personal  estate; 
and  likewise  leaves  it  to  the  judgment  of  the  court  whether  these  sums 
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ought  not  to  be  laid  out  in  the  purchase  of  lands,  and  settled  to  the 
uses  of  the  marriage  articles  and  will. 

The  counsel  for  the  plaintiff  cited  Soresby  v.  Rollings,  August  6, 
1740,  and  I  P.  Wins.  172,  and  Mallabar  7>.  Mallabar,  Cases  in  Ch.  in 
the  time  of  Lord  Talbot,  78,  and  i  Rolls  725,  and  Curling  7'.  May,  M. 
term  8  Geo.  2,  before  Lord  Talbot;  the  last  case  with  an  intent  to 
show  that,  when  it  is  doubtful,  whether  it  ought  to  be  considered  as 
money  or  land,  thfs  court  will  not  interfere;  and  they  stated  it  thus: 

"  A  gives  ^1^500  pounds  to  B  in  trust  that  B  should  lay  out  the  same 
upon  a  purchase  of  lands,  or  put  the  same  out  on  good  securities  for 
the  separate  use  of  his  daughter  H  (the  plaintiff's  then  wife),  her  heirs, 
executors,  and  administrators,  and  died  in  1729.  In  1731  H,  the 
daughter,  died  without  issue  before  the  money  was  vested  in  a  purchase; 
the  husband  as  administrator  brought  a  bill  for  the  money  against  the 
heir  of  H,  and  the  money  was  decreed  to  the  administrator,  for  the  wife 
not  having  signified  any  intention  of  a  preference,  the  court  would 
take  it  as  it  is  found;  if  the  wife  had  signified  any  intention,  it  should 
have  been  observed,  but  it  is  not  reasonable  now  to  give  either  her  heir 
or  administrator,  or  the  trustee,  liberty  to  elect;  for  Lord  Talbot  said, 
it  was  originally  personal  estate,  and  yet  remained  so,  and  nothing 
could  be  collected  from  the  will,  as  to  what  was  the  testator's  principal 
intention." 

Mr.  Attorney-General  cited  for  the  defendant  the  case  of  Linguen  7k 
Souray,  Free,  in  Ch,  400,  and  i  P.  Wms.  172. 

Lord  Chancellor.  The  question  is,  whether  these  two  sums  are 
to  be  considered  as  money  or  land;  I  see  but  very  little  doubt  in  this 
case  (and  stopped  Mr,  Attorney-General  from  going  on  for  the  defend- 
ant). 

The  articles  say,  it  shall  be  laid  out  in  the  purchase  of  lands  of  in- 
heritance, or  in  church,  and  leasehold. 

Then  the  court  must  take  it  to  be  the  one  or  the  other;  and  during 
the  life  of  the  husband  and  the  wife,  if  laid  out,  it  must  have  been  in 
one  or  the  other. 

No  sort  of  election  was  made  by  the  husband;  then  at  the  time  of 
the  will  and  his  death,  it  stood  in  equity  as  it  did  in  the  articles,  either 
to  be  laid  out  in  freehold  or  leasehold;  and,  therefore,  this  court  will 
call  it  one  or  the  other,  according  to  the  rule  in  equity,  that  what  is 
agreed  to  be  done  must  be  considered  as  done. 

If  it  had  not  been  for  the  locality,  estates  in  Middlesex  and  Hamp- 
shire, no  doubt  could  have  arisen;  but  then  follows,  or  elsewhere,  which 
is  the  most  comprehensive  word  he  could  have  used. 

It  is  said  the  lands  do  not  lie  anywhere,  for  they  are  not  yet  purchased. 

When  people  make  such  descriptions  as  the  testator  had  done  here, 
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they  intend  to  pass  everything  they  have  in  the  world;  now  the  money 
is  somewhere,  and  that  by  the  transmutation  of  this  court  is  changed 
into  land. 

Money  is,  in  England,  Hke  bona  notabilia  in  the  ecclesiastical  court, 
which  must  be  either  in  the  diocese  of  the  bishop  where  the  person  dies, 
or  in  the  diocese  of  the  metropolitan,  if  he  was  possessed  of  money  in 
different  places;  so  here  it  is  either  in  money  or  a  mortgage,  and  there- 
fore the  word  elsewhere  certainly  takes  it  in. 

Then  I  must  consider  it  as  laid  out  in  one  or  the  other ;  Linguen  v. 
Souray  is  a  case  in  point,  for  there  was  as  much  an  objection  upon  the 
locality  as  in  the  present.' 

I  declare  that  the  ;^2,8oo  and  ;j^4,ooo  under  the  articles  ought  to  be 
laid  out  in  the  purchase  of  lands  of  inheritance,  or  in  church  and  lease- 
hold; for  if  there  had  been  only  a  general  devise  of  his  lands  this 
money  would  certainly  have  passed. 


EARLOM   u.  SAUxVDERS. 
In   Chancery,  before   Lord  Hardwicke,  C,  November  8,  1754. 

[Reported  in  Ambler  24 T.] 

William  Powell,  by  will  of  21st  October,  1729,  devised  his  lands  in 
Cheame,  or  elsewhere  in  Surrey,  to  trustees  and  their  heirs,  to  the  use 
of  his  wife  Elizabeth  for  life,  remainder  to  his  first,  etc.,  sons  in  tail 
male,  remainder  to  his  daughters  in  tail,  remainder  to  Widdrington  and 
William  Powell  in  fee,  as  tenants  in  conunon.  And  directed  ;!^4oo 
should  be  raised  by  his  executrix  out  of  his  personal  estate  with  all  con- 
venient speed  after  his  decease,  and  paid  by  her  to  his  trustees,  or  one 
of  them,  who  should  lay  out  the  same  in  a  purchase  of  lands,  or  any 
other  security  or  securities  as  they  should  think  proper  and  convenient  ; 
and  directed  the  lands  so  to  be  purchased,  and  the  security  or  securities 
on  which  the  ;z^4oo  should  be  so  laid  out,  should  be  made  to  and  settled 
on  the  trustees,  their  heirs  and  assigns,  in  trust  and  to  the  use  of  his 
wife  for  life,  and  after  to  such  uses,  and  under  such  provisions,  condi- 
tions, and  limitations  as  his  lands  before  devised  were  limited. 

'  By  marriage  articles  ;[^70o  being  the  wife's  portion,  together  with  ;i^700  to  be 
added  to  it  by  the  husband,  was  agreed  to  be  laid  out  in  the  purchase  of  lands, 
to  be  settled  in  strict  settlement,  with  remainder  in  the  usual  form  to  the  heirs 
of  the  husband;  before  any  purchase  made  the  husband  dies  without  issue,  hav- 
ing first  devised  his  personal  estate,  which  was  of  greater  value  than  the  ;[{^i,400, 
but  without  taking  notice  of  it,  to  his  wife,  and  his  real  estate  to  his  two  neph- 
ews, one  of  whom  was  his  heir  at  law,  this  money  shall  in  a  court  of  equitj"  be 
looked  upon  as  land,  and  the  devise  to  the  wife,  which  was  of  greater  value,  as 
a  satisfaction  thereof.     Prec.  in  Ch.  400. 
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There  was  no  issue  of  the  testator.  After  his  death,  Widdrington 
died  ;  and  after  him,  the  testator's  widow  died.  William  Powell  also 
died  afterwards,  two  days  under  the  age  of  21  years,  having  by  will 
given  all  his  estate  in  general  words  to  plaintiff. 

Question.  Whether  the  ^^400  is  to  be  considered  as  money,  not 
having  been  laid  out  in  land  by  the  trustees,  who,  it  was  contended,  had 
an  election  to  lay  it  out  in  purchase  of  land  or  on  security,  and  by  not 
having  invested  it  in  land,  had  determined  that  election,  and  therefore 
it  was  well  devised  by  the  will  of  William  as  money  ? 

Lord  Hardwicke,  Chancellor,  after  hearing  only  one  counsel  for 
defendant,  gave  his  opinion,  in  which  he  said  he  had  no  doubt  William 
Powell,  who  became  entitled  to  the  remainder  in  fee,  had  a  proper  elec- 
tion to  consider  it  as  money  or  land,  and  had  he  been  at  age,  might 
have  done  some  act  to  determine  it  either  way  ;  but  as  he  died  under 
21,  he  could  not  do  such  act,  nor  make  his  election.  This  court  never 
admits  trustees  to  have  such  election  to  change  the  rights,  unless  it  is 
expressly  given  them.  Here  the  money  is  to  be  laid  out  in  land  or 
securities,  for  such  uses  as  the  land  is  before  settled.  If  it  is  laid  out 
in  securities  (which  are  personal),  all  the  limitations  might  not  take 
place  ;  for  if  there  was  a  son  born  he  would  take  the  whole  money,  as 
being  tenant  in  tail,  and  the  subsequent  limitations  would  be  defeated. 
The  only  way  to  make  the  clause  consistent  is,  that  the  money  be  laid 
out  on  securities  till  lands  are  purchased,  and  the  interest  and  divi- 
dends, in  the  meantime,  to  go  to  such  persons  as  would  be  entitled  to 
the  land. 


HATTIE  R.  LENT  et  al.,  Respondents,  v.  HAYDEN  H. 
HOWARD  et  al.,  Executors,    etc.,  Appellants. 

In  the  Court  of  Appeals  of  New  York,  May  30,  1882. 

\^Reported  in  ?>q  JVew  York  Reports  169.] 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme  Court, 
in  the  fourth  judicial  department,  entered  upon  an  order  made  the  sec- 
ond Tuesday  of  June,  1881,  which  affirmed  a  judgment  entered  upon 
the  report  of  a  referee. 

This  action  was  brought  by  plaintiffs,  the  widow  and  only  child  oi 
John  H.  Lent,  late  of  Le  Roy,  Genesee  County,  who  died  June  20,  1863, 
against  defendants  as  executors  and  trustees  under  the  will  of  said  de- 
ceased, for  an  accounting  and  for  an  extinguishment  of  the  unexecuted 
trusts  under  the  will  and  transfer  to  plaintiffs  of  the  residue  of  the  estate. 

The  material  portions  of  the  will  are  as  follows  : ' 

'  The  other  provisions  of  the  will  have  been  omitted. — Ed. 
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"  Item  ninth.  I  hereby  authorize  and  empower  my  said  executors, 
or  the  survivor  of  them,  to  sell  all  of  my  real  estate  and  convert  the 
same  into  money  (except  my  said  homestead  farm),  at  such  time  or 
times  and  at  such  prices  as  shall  to  them  seem  best  for  the  interest  of 
my  estate,  and  to  carry  out  any  and  all  contracts  executed  by  me ;  and 
I  further  direct  my  said  executors,  after  paying  debts  and  carrying  out 
the  provisions  of  my  will  as  above  directed,  to  invest  all  the  balance 
and  remainder  of  my  estate  remaining  in  their  hands  on  bond  and  mort- 
gage on  unincumbered  real  estate,  worth  double  the  amount  on  semi- 
annual interest,  or  in  State  stocks  of  New  York,  or  both,  as  to  them 
shall  seem  best  for  the  interest  of  my  estate." 

At  his  death  the  testator  was  the  owner  of  a  large  personal  estate  and 
of  real  estate  consisting  of  five  improved  farms,  houses,  and  other  tene- 
ments in  Le  Roy,  and  some  wild  land  in  Michigan. 

Innnediately  after  the  death  of  the  testator  and  before  the  will  was 
proved  the  two  executors,  Howard  and  Bailey,  arranged  between  them- 
selves as  to  the  management  of  the  estate.  Mr.  Bailey  was  to  take  the 
management  and  direct  control  of  the  real  estate,  and  Mr.  Howard  was 
to  take  the  immediate  control  and  nianagement  of  the  moneys  credits, 
and  securities ;  each,  however,  subsequently  acted  and  participated 
with  the  other  in  the  affairs  of  each  department  of  the  estate.  This 
arrangement  was  communicated  to  Mrs.  Lent  and  she  acquiesced  in 
it.  When  the  will  had  been  proved  Mr.  Howard  took  possession  of  the 
entire  personal  estate,  except  the  farm  and  stock  and  chattels,  which 
were  left  in  the  custody  and  control  of  Mr.  Bailey,  and  the  property 
specifically  bequeathed  to  Mrs.  Lent,  which  was  delivered  to  her,  and 
Mr.  Bailey  assumed  the  control  and  management  of  the  real  estate, 
including  the  homestead  farm,  and  continued  in  charge,  working  the 
farms  and  receiving  the  rents  and  profits  until  March,  1878.  An  in- 
ventory was  made,  but  never  filed ;  no  funds  were  set  apart  or  invested 
as  required  by  Items  5  and  6  of  the  will.  Two  of  the  farms  were  sold. 
Upon  the  accountings  the  executors  were  charged  with  the  proceeds 
and  for  the  rents  and  profits  of  the  real  estate. 

The  further  material  facts  appear  in  the  opinion. 

IVilliaifi  F.  Cogswell  and  George  Botuen  for  appellants. 

Af.  H.  Peck  for  respondents. 

Andrews,  Ch.J.  We  are  of  opinion  that  the  executors  were  prop- 
erly held  to  account  for  the  rents  and  profits  of  the  real  estate  received 
by  them,  and  for  the  proceeds  of  sales  of  real  estate  made  under  the 
power  conferred  by  the  will. 

It  is  undoubtedly  true  that  the  executors  did  not  take  a  legal  estate 
in  the  lands  of  the  testator.  They  were  vested  simply  with  a  power  of 
sale,  and  there  being  no  specific  devise  of  the  lands  ':he  title  descended 
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to  the  heirs  of  the  testator,  subject  to  the  execution  of  the  power,'  and 
the  right  of  possession  followed  the  legal  title.  But  while  at  law  the 
rents  and  profits  of  land  are  incident  to  the  possessory  right  and  belong 
to  the  holder  of  the  legal  title,  they  may  in  equity  belong  to  another. 
Where  by  a  will  a  bare  power  of  sale  is  given  to  executors,  and  the 
lands  meanwhile  descend  to  the  heir,  the  latter  is  at  law  entitled  to  the 
intermediate  rents  and  profits ;  but  if  the  power  of  sale  operates  as  an 
immediate  conversion  of  the  land  into  personalty,  accompanied  with  a 
gift  of  the  proceeds,  then  in  equity  the  intermediate  rents  and  profits  go 
with  and  are  deemed  to  be  a  part  of  the  converted  fund,  and  the  heir 
may  be  compelled  to  account  therefor  to  the  executor.''  In  Moncrief  v. 
Ross  the  action  was  by  the  heir  against  the  executor  to  compel  the  latter 
to  account  for  intermediate  rents  of  real  estate  descended  to  the  heir, 
subject  to  an  immediate  and  imperative  power  of  sale  in  the  executor, 
and  the  relief  was  denied  on  the  ground  that  the  rents  were  assets  in  the 
hands  of  the  executor.  It  appeared  in  that  case  that  the  executor  had 
received  the  rents  of  the  real  estate,  but  under  what  circumstances  the 
case  does  not  disclose.  The  remedy  of  an  executor  to  recover  the  in- 
termediate rents  and  profits  of  land  descended  to  the  heir,  subject  to  an 
immediate  and  imperative  power  of  sale  and  a  gift  of  the  proceeds  to 
other  persons,  would  seem  to  be  in  equity  only.  The  legal  possession 
of  the  land  is  in  the  heir,  and  not  in  the  executor,  and  the  latter  cannot 
at  law  recover  possession  or  exclude  the  heir  therefrom.  The  heir  may 
be  compelled  to  account  and  other  equitable  remedies  may  doubtless 
be  resorted  to  by  the  executor  to  prevent  spoliation  in  the  nature  of 
waste  to  the  injury  of  the  legatees  of  the  proceeds. 

We  think  there  was  by  the  ninth  section  of  the  will  in  question  a  con- 
version of  the  testator's  real  estate  (except  the  homestead  farm)  into 
personalty  as  of  the  time  of  his  death,  and  a  gift  of  the  converted  fund, 
together  with  the  intermediate  income,  to  the  testator's  wife  and  daugh- 
ter, with  cross-remainders.  It  is  true  that  the  power  of  sale  is  not  in 
terms  imperative.  The  words  are  those  conferring  authority,  and  not 
words  of  command  or  absolute  direction.  But  it  is  clear  that  a  conver- 
sion was  necessary  to  accomplish  the  purpose  and  intention  of  the  tes- 
tator in  the  disposition  of  the  proceeds,  and  when  the  general  scheme 
of  the  will  requires  a  conversion,  the  power  of  sale  operates  as  a  con- 
version, although  not  in  terms  imperative.^  The  conversion  also  will 
be  deemed  to  be  immediate,  although  the  donee  of  the  power  is  vested 

1  I  R.  S.  722,  §  56. 

'  Stagg  V.  Jackson,  i  N.  Y.  206;  Moncrief  -'.  Ross,  50  id.  43.1  ;  Lancaster  v. 
Thornton,  2  Burr.  1028  ;  Yates  v.  Compton,  2  P.  Wms.  308;  Ram  on  As- 
sets, 83. 

3  Dodge  V.  Pond,  23  N.  Y.  69. 
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for  the  benefit  of  the  estate  with  a  discretion  as  to  the  time  of  sale.^ 
We  are,  therefore,  of  opinion  that  the  rents  and  profits  of  the  real  estate 
received  by  the  executors  and  the  proceeds  of  sales  were  properly 
brought  into  the  accounting.'' 


MORRIS   V.  GRIFFITHS. 

In  the  Supreme  Court  of  Judicature,  Chancery  Division,  April 

22,  24,  1884. 

\^Reported  ifi  Law  Reports,  26  Chancery  Division  601.] 

This  was  an  originating  summons  upon  th:>  application  of  the  ex- 
ecutors of  the  will  of  Leonard  Raw  to  obtain  the  opinion  of  the  court 
as  to  whether  the  shares  of  the  children  of  the  testator  under  his  will 
became  vested  immediately  upon  his  death,  and  whether  the  direction 
in  the  will  to  convert  was  imperative,  and  operated  from  the  death  of 
the  testator. 

Leonard  Raw,  by  his  will,  dated  the  3d  of  March,  1877,  bequeathed 
to  his  wife,  Mary  Ann  Raw,  an  annuity  of  ^^40,  and  then  continued  : 
**  I  give  and  bequeath  unto  my  seven  children  all  my  real  and  personal 
estate  whatsoever  and  wheresoever  of  which  I  shall  be  entitled  at  the 
time  of  my  decease  after  deducting  the  said  annuity  to  my  wife  ;  and 
after  my  wife's  decease  the  said  annuity  of  ^40,  together  with  all 
rents,  interest,  dividends,  and  profits  arising  from  my  estate,  shall  be 
divided  between  my  seven  children,  but  in  case  of  the  death  of  one  or 
more  of  them,  then  between  the  survivors  of  them  in  equal  proportions 
to  each  one,  share  and  share  alike.  I  direct  my  executors  to  sell  and 
convert  into  money  by  public  auction  or  private  contract  my  household 
furniture,  land,  houses,  tenements,  and  other  property  whenever  it  shall 
appear  to  their  satisfaction  that  such  sale  shall  be  for  the  benefit  of  my 
children,  and  all  the  money  arising  from  such  sale  shall  be  invested  in 
trust  in  their  names  in  the  public  stock  or  funds  of  Great  Britain  for 
the  benefit  of  my  children.  All  the  interest  and  dividends  arising  there- 
from shall  be  divided  between  my  children  in  equal  proportion  to  each 
one,  share  and  share  alike." 

The  testator  left  seven  children  surviving  him,  but  one  of  them 
(Walter  Raw),  who  had  attained  the  age  of  twenty-one  years,  had  since 
died  intestate.  The  freehold  property  of  the  testator,  which  was  valued 
at  about  ;i^i,7oo  or  ^1,800,  still  remained  unsold. 

'  Stagg  V.  Jackson,  supra;  Robinson  v.  Robinson,  19  Beav.  464. 
^  Only  so  much  of  the  opinion  is  given  as  relates  to  the  question  of  conver- 
sion.— Ed. 
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On  the  2 2d  of  April  the  summons  came  on  for  hearing,  when  Mr. 
Justice  Pearson  decided  that  the  interests  of  the  children  vested  on  the 
death  of  the  testator  ;  and  upon  the  second  question  being  raised  as  to 
the  conversion  of  the  property  upon  the  death  of  the  testator,  the 
case  was  ordered  to  stand  over,  in  order  that  the  summons  might  be 
amended. 

April  24th,     Smart  in  support  of  the  summons. 

Crossley,  Q.C.,  for  the  infant  heir. 

Pearson,  J.  This  case  is  entirely  covered  by  the  decision  in 
Doughty  V.  Bull.'  There  the  testator  devised  lands  to  trustees  in  fee, 
in  trust  to  apply  the  profits  until  sale  for  the  benefit  of  all  his  four 
children  and  the  survivors  and  survivor  of  them  equally,  and  on  further 
trust  as  soon  as  the  trustees  should  see  necessary  for  the  benefit  of  the 
children,  they  should  sell  the  premises  and  apply  the  money  for  the 
benefit  of  his  four  children  equally,  to  be  paid  at  twenty-one  or  mar- 
riage. A,  the  eldest  of  the  four  children,  attained  twenty-one  and  mar- 
ried, and  died  without  issue,  intestate,  leaving  a  wife.  The  Lord 
Chancellor  (Lord  King),  confirming  the  decision  of  the  Master  of  the 
Rolls,  decreed  that  the  land  being  in  all  events  devised  to  be  sold, 
though  the  time  for  sale  was  left  to  the  executors,  was  personal  estate, 
and  A's  widow  must  have  a  moiety  of  A's  share  ;  and  the  profits  of  the 
land  until  sale  must  go  as  the  money  arising  upon  sale  would.  In  this 
case  the  words  are  in  all  respects  similar  to  those  in  Doughty  v.  Bull. 

One  of  the  children  has  died  since  the  death  of  the  testator,  and  the 
property  has  not  been  converted.  The  question  is  whether  or  not  an 
absolute  conversion  is  directed  by  the  will,  in  which  case  the  share  of 
the  child  who  has  died  must  be  disposed  of  as  if  the  property  had  been 
converted  at  the  death  of  the  testator. 

It  is  contended  that  there  is  no  conversion  directed,  as  there  is  an 
option  given  to  the  executors  to  sell  or  not  as  they  please.  I  come  to 
a  different  conclusion,  and  I  decide  that  there  is  an  absolute  direction 
to  sell,  and  that  it  is  not  optional.  The  testator  evidently  understood 
that  the  property  would  be  sold  during  the  life  of  his  wife,  because  he 
says  both  the  money  arising  from  the  sale,  as  well  as  the  annuity  to  his 
wife,  and  all  the  interest,  was  to  be  divided.  It  is  clear  to  my  mind 
that  the  direction  to  sell  is  peremptory.  Therefore  the  property  must 
be  considered  as  converted  from  the  death  of  the  testator. 

Declare  that  the  interests  of  the  children  vested  on  the  death  of  the 
testator  ;  and  that  the  direction  to  convert  is  imperative,  and  operates 
from  the  death  of  the  testator. 

'  2  P.  Wms.  320. 
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DARLINGTON  v.  DARLINGTON. 

In  the  Supreme  Court  of  Pennsylvania,  February  26,   1894. 

\^Reportcd  in  160  Pennsylvania  State  Reports  C5.] 

Argued  Feb.  5,  1894.  Appeal,  No.  324,  Jan.  T.,  1893,  by  defend- 
ant, Joseph  H.  Darlington,  from  judgment  of  C.  P.  Chester  Co.,  Aug. 
T.,  1892,  No.  4,  on  verdict  for  plaintiff,  Lydia  Ann  Darlington.  Be- 
fore Sterrett,  C.J.,  Green,  Mitchell,  Dean,  and  Fell,  JJ.     Affirmed. 

Ejectment.     Before  Waddell,  P.J. 

At  the  trial,  it  appeared  that  plaintiff  claimed  title  under  the  will  of 
her  husband.  Job  G.  Darlington. 

The  material  portions  of  the  will  were  as  follows  : 

"  I  St.  I  order  and  direct  that  all  my  just  debts  and  funeral  expenses 
be  paid  by  my  executors  hereafter  named  as  soon  as  it  can  conveniently 
be  done  after  my  decease. 

"  2d.  And  in  order  to  enable  them  to  pay  the  same,  I  do  authorize 
and  empower  them  to  sell  all  my  real  and  personal  estate  within  one 
year  after  my  decease,  either  at  public  or  private  sale  as  they  may  think 
best  and  make  and  execute  a  deed  or  deeds  to  the  purchaser  or  pur- 
chasers thereof  in  fee,  for  the  said  real  estate, 

"  3d.  I  do  give  and  bequeath  to  my  grandson,  Joseph  H.  Hilton,  the 
sum  of  three  hundred  dollars  ;  I  do  give  and  bequeath  to  my  daughter, 
Phebe  Ann  Jones,  and  to  my  granddaughter,  Delia  A.  Jones,  five  dol- 
lars each,  and   to  my  daughter,  Dellilah  Shird,  the   sum  of  fifty  dollars 

($50). 

"  4th.  Then  all  the  residue  or  remainder  of  my  estate  I  do  give 
and  bequeath  to  my  wife,  Lydia  Ann  Darlington,  to  her  heirs  and  as- 
signs. 

"  Lastly,  I  do  hereby  make,  constitute,  and  appoint  my  wife,  Lydia 
Ann  Darlington,  and  my  grandson,  Joseph  H.  Hilton,  executors  of 
this  my  last  will  and  testament,  with  full  power  to  carry  out  the  same." 

Defendant  offered  to  show  that,  after  death  of  Job  G.  Darlington, 
plaintiff  agreed  with  defendant  that  the  property  now  in  dispute,  or  its 
proceeds,  was  to  belong  to  defendant,  and  that  the  property  at  Oxford, 
or  its  proceeds,  were  to  go  to  her,  or  the  estate  of  her  husband,  coming 
to  her  under  the  will.  Objected  to  as  making  title  by  parol.  Objection 
sustamed  and  exceptions. 

Defendant  then  offered  to  prove  that,  prior  to  the  time  the  agree- 
ment between  Jos.  H.  Hilton,  executor,  and  Jos.  H.  Darlington,  dated 
Feb.  14,  1 89 1,  was  made,  and  after  the  death  of  Job  G.  Darlington, 
plaintiff  and  defendant  had  a  discussion  about  the  validity  of  a  certain 
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$7,000  note,  and  that  they  agreed  to  settle  all  controversy  between 
them  by  allowing  Joseph  to  have  the  proceeds  of  this  farm  now  in  dis- 
pute, and  the  widow  was  to  receive  the  Oxford  farm.  Same  objection 
as  before.     Objection  sustained  and  exceptions. 

Defendant  then  offered  in  evidence  the  agreement  of  Feb.  14,  i8gi, 
to  be  followed  by  testimony  that  plaintiff  assented  to  this  agreement, 
consented  to  it,  and  it  was  done  with  her  authority.  Objected  to.  Ob- 
jection sustained  and  bill  sealed. 

The  agreement  was  as  follows  : 

"  Whereas,  letters  testamentary  on  the  estate  of  Caleb  Darlington 
were  duly  granted  to  Job  G.  Darlington,  and  he  being  now  deceased,  it 
is  necessary  to  obtain  letter  of  administration  with  the  will  annexed, 

"  And  Whereas,  It  is  alleged  by  Joseph  H.  Darlington  that  when  the 
debts  of  Caleb  Darlington,  deceased,  are  all  paid,  they  will  consume  all 
of  his  estate,  real  and  personal,  and  that  there  will,  in  fact,  not  be  suf- 
ficient estate  to  pay  all  of  his  debts. 

"  Now,  for  a  valuable  consideration,  it  is  agreed  by  and  between 
Joseph  H.  Hilton,  executor  of  Job  G.  Darlington,  and  Joseph  H.  Dar- 
lington, that  the  letters  of  administration  with  the  will  annexed  shall  be 
granted  on  the  estate  of  Caleb  Darlington  to  J.  Carroll  Hayes,  of  West 
Chester,  who  shall  proceed  at  once  to  sell  all  the  real  estate  of  said 
Caleb  Darlington,  by  order  of  the  orphans'  court,  for  the  payment  of 
debts.  And  that  after  deducting  the  expenses  attending  the  adminis- 
tration and  sale  of  the  real  estate  of  said  Caleb  Darlington,  located  near 
Oxford  borough,  in  East  Nottingham  township,  said  administrator  shall 
pay  over  to  said  Joseph  H.  Hilton,  executor  as  aforesaid,  the  net  bal- 
ance of  the  proceeds  of  said  real  estate,  which  shall  be  in  full  settle- 
ment and  payment  of  all  claims  and  demands  of  the  estate  of  Job  G. 
Darlington  against  the  estate  of  Caleb  Darlington,  deceased."  Signed 
by  the  parties. 

Binding  instructions  for  plaintiff  were  given. 

Defendant's  points  were,  among  others,  as  follows  : 

"  2.  No  evidence  having  been  presented  by  the  plaintiff  of  any  ac- 
ceptance of  the  real  estate,  or  of  any  election  to  take  the  same,  the  ver- 
dict must  be  for  the  defendant.  Answer  :  As  between  these  parties  we 
cannot  say  that  that  is  necessary,  and  the  second  point  is  therefore  dis- 
affirmed." 

3.  Request  for  binding  instructions.     Refused. 

Verdict  and  judgment  for  plaintiff.     Defendant  appealed. 

Errors  assigned  were  (1-4)  instructions;  (5-10)  rulings  on  evidence; 
quoting  instructions,  bills  of  exceptions  and  evidence. 

Win.  M.  Hayes,  J.  Carroll  Hayes  with  him,  for  appellant. 

Alfred  P.  Reid,  for  appellee,  not  heard. 
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Opinion  by  Mr.  Chief  Justice  Sterrett,  Feb.  26,  1894  : ' 

To  maintain  the  issue  on  her  part,  the  plaintiff  gave  in  evidence, 
inter  alia,  deed  of  March  28,  1805,  from  Benjamin  Hawley  and  wife,  to 
Joseph  Darlington,  for  the  land  in  controversy,  being  part  of  a  larger 
tract  patented  to  said  grantor ;  also  will  of  Joseph  Darlington,  probated 
May  12,  1 82 1,  devising  same  to  his  wife  for  life,  remainder  in  fee  to  his 
children,  of  whom  his  two  sons,  Job  G.  and  Caleb,  were  the  survivors  ; 
also  deed  of  February  5,  1867,  from  Job  G.  Darlington  and  wife  to  his 
brother  Caleb,  for  his  undivided  interest  in  same  ;  also,  will  of  Caleb 
Darlington,  probated  December  11,  1890,  by  the  residuary  clause  of 
which  he  devised  same  land  as  follows  :  "  All  the  rest,  residue,  and  re- 
mainder of  my  estate,  real,  personal,  and  mixed,  I  give,  devise,  and  be- 
queath to  my  brother.  Job  G.  Darlington,  and  to  his  heirs  forever"; 
also,  will  of  Job  G.  Darlington,  dated  December  13,  1890,  and  pro- 
bated February  13,  1891,  wherein  he  directed,  1st,  that  all  his  just 
debts  and  funeral  expenses  should  be  paid  by  his  executors ;  and,  2d, 
"in  order  to  enable  them  to  pay  the  same,  I  do  authorize  and  empower 
them  to  sell  all  my  real  and  personal  estate,"  etc.  He  then  gave  four 
small  legacies,  aggregating  $360,  and  disposed  of  the  residue  of  his 
estate  as  follows  :  "  Then  all  the  residue  and  remainder  of  my  estate  I 
do  give  and  bequeath  to  my  wife,  Lydia  Ann  Darlington,  to  her,  her 
heirs  and  assigns." 

Independently  of  the  land  in  controversy,  the  estate  of  Caleb  Dar- 
lington, who  died  December  i,  1890,  was  sufficient  to  pay  all  his  debts 
and  legacies,  and,  in  addition  thereto,  $836.12  to  the  estate  of  Job  G. 
Darlington,  his  residuary  legatee.  The  land  in  dispute  was  not  sold  by 
the  executor;  and,  so  far  as  appeared  at  the  trial  in  November,  1892, 
there  were  no  debts  or  funeral  expenses  unpaid,  or  anything  else,  re- 
quiring the  exercise  of  the  power  of  sale  contained  in  the  will. 

The  learned  president  of  the  common  pleas  was  of  opinion  that  the 
record  evidence,  consisting  of  the  said  deeds,  wills,  etc.,  introduced  by 
the  plaintiff,  made  out  a  prima  fade  legal  title  in  her  to  the  land  in 
controversy,  and  he  accordingly  instructed  the  jury  that  her  title  was 
sufficiently  established,  and  their  verdict  should  therefore  be  in  her 
favor.  This  instruction  is  the  subject  of  complaint  in  the  first  and  sec- 
ond specifications  of  error. 

In  the  absence  of  any  countervailing  evidence  on  the  part  of  the  de- 
fendant, tending  to  show  title  in  him,  we  think  there  was  no  error  in 
the  instructions  complained  of.  The  evidence  showed  that  her  hus- 
band, seised  of  the  land  in  controversy,  devised  the  same  to  her  in  fee. 
There  was  no  conversion  of  the  land  into  personalty  by  anything  con- 

'  Only  so  much  of  the  opinion  is  given  as  relates  to  the  question  of  conver- 
sion.— Ed. 
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tained  in  his  will.  It  contains  no  direction  to  his  executors  to  sell  the 
land  in  question.  It  gives  them  merely  power  to  sell,  "  in  order  to  en- 
able them  to  pay  "  his  debts  and  funeral  expenses.  To  work  a  conver- 
sion of  real  estate  into  personalty,  there  must  be  either  [a)  a  positive 
direction  to  sell  or  (/^)  an  absolute  necessity  to  sell  in  order  to  execute 
the  will,  or  (r)  such  a  blending  of  realty  and  personalty  by  the  testator 
in  his  will  as  to  clearly  show  that  he  intended  to  create  a  fund  out  of 
both  real  and  personal  estate,  and  to  bequeath  the  same  as  money.  In 
the  first,  the  intention  to  convert  is  expressed.  In  the  latter  two  it  is 
implied.  Where  the  result  is  to  change  the  course  of  inheritance,  the 
law  does  not  favor  conversion,  and  it  will  be  presumed  only  so  far  as  is 
necessary  to  effectuate  the  intention  of  the  testator.' 

A  bare  power  of  sale,  such  as  that  given  in  the  will  under  considera- 
tion, like  a  discretionary  power,  does  not  work  a  conversion  until  exer- 
cised.* 

In  this  case  there  was  no  sale  under  the  power  given  in  the  will ;  nor 
does  it  appear  that  there  was  or  is  any  necessity  to  exercise  the  power. 
It  therefore  follows  that  the  land  in  controversy  passed,  as  realty,  to  the 
plaintiff,  devisee  thereof  under  her  husband's  will. 

Judgment  affirmed. 


JOHN  MONCRIEF,  Appellant,  v.  THEODORE  ROSS  et  al., 

Respondents. 

In  the  Court  of  Appeals  of  New  York,  December  3,   1872. 

\Reported  in  50  A^ew  York  Reports  431.] 

Appeal  trom  judgment  of  the  General  Term  of  the  Common 
Pleas  for  the  city  and  county  of  New  York,  affirming  a  judgment  in 
favor  of  defendants,  entered  upon  the  report  of  a  referee. 

The  action  was  brought  to  compel  defendant  Ross,  as  executor  of 
the  last  will  and  testament  of  James  Moncrief,  to  account  for  the 
rents  collected  by  him  from  the  real  estate  of  the  deceased,  and  to 
pay  to  plaintiff  one-third  thereof.  James  Moncrief  died  February 
I,  1871,  seised  of  a  large  amount  of  real  estate  situate  in  the  city  of 
New  York,  leaving  plaintiff,  his  brother,  and  defendants  Agnes  A. 
Moore  and  Jane  Moncrief,  his  sisters,  his  only  heirs  him  surviving. 
He  left  a  last  will  and  testament,  of  which  the  following  is  a  copy  : 

"  I,  James  Moncrief,  of  the  city  of  New  York,  do  make,  publish, 
and  declare  this  to  be  my  last  will  and  testament,  hereby  revoking, 

'Hunt's   Appeal,   105   Pa.    141;  Swift's   Appeal,  87  Pa.  503;  Perot's  Appeal, 
102  Pa.  256;  Wilkinson  v.  Buist,  124  Pa.  253;  Fidler  7'.  Lash,  125  Pa.  87. 
'Sheridan  v.  Sheridan,  136  Pa.  14;  Peterson's  Ap.,  88  Pa.  397. 
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and  making  null  and  void,  all  other  and  former  wills  by  me  made,  as 
follows  :  I  St.  I  direct  that  all  my  just  debts  and  funeral  expenses  be 
paid  as  soon  as  convenient  after  my  decease.  2d.  I  give  and  be- 
queath the  sum  of  $500  per  annum,  payable  quarterly  from  and  after 
my  decease,  for  and  during  the  lifetime  of  my  mother,  to  each  of  my 
sisters.  3d.  I  give,  devise,  and  bequeath  the  right  of  burial  in  my 
Oakhill  Cemetery  plot  to  my  mother,  brother  and  sisters,  and 
brother-in-law,  and  the  fee  thereof  unto  the  children  of  my  sister 
Agnes,  and  their  respective  heirs  and  assigns  forever.  4th.  I  give,  and 
bequeath  all  my  personal  estate  to  my  mother.  5th.  I  give,  devise  and 
bequeath  the  net  income  arising  from  my  real  estate  unto  my  mother, 
for  and  during  her  natural  life,  and  at  and  upon  her  death,  ai'ter 
paying  the  expenses  of  her  suitable  and  proper  burial.  6th.  I  direct 
that  my  plot  aforesaid  be  properly  inclosed,  and  a  vault  and  monu- 
ment be  erected  thereon.  7th.  Thereupon  I  direct  my  executor  to 
sell  and  dispose  of  all  the  real  estate  whereof  I  may  die  seised,  pos- 
sessed or  entitled,  except  the  plot  aforesaid,  at  public  or  private  sale, 
hereby  authorizing  and  empowering  him  to  make  and  deliver  proper 
conveyances  for  the  transfer  to  the  purchasers  thereof.  8th.  Out  of 
the  proceeds  of  such  sale  I  give,  devise,  and  bequeath  the  sum  of 
^20,000  to  my  sister  Jane,  and  her  heirs  and  assigns  forever.  9th. 
The  rest  and  residue  thereof  I  give,  devise,  and  bequeath  unto  my  sister 
Agnes,  and  her  heirs  and  assigns  forever.  Lastly,  I  nominate  and 
appoint  my  friend,  Theodore  Ross,  executor  of  this  my  last  will  and 
testament.  In  testimony  whereof  I  have  subscribed  my  name  and 
affixed  my  seal  this  24th  day  of  February,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  sixty-eight. 

"  James  Moncrief"  [l.  s.].     ; 

The  mother  of  the  testator  died  before  him,  to  wit :  September  5, 
1869.  The  will  was  duly  admitted  to  probate,  and  the  executor  col- 
lected the  rents  of  the  real  estate,  some  portions  of  which  remained 
imsold  at  the  time  of  the  trial.  The  referee  directed  the  dismissal  of 
the  complaint,  and  judgment  was  entered  accordingly. 

David  AfcAdarn  for  the  appellant. 

/.  S.  Bosworth  for  the  respondents. 

Grover,  J.  The  testator,  by  the  fifth  clause  of  his  will,  devised 
the  net  income  arising  from  his  real  estate  to  his  mother  during  her 
life,  and  at  and  upon  her  death,  after  paying  the  expenses  of  her 
suitable  burial.  By  the  sixth  clause  he  directed  that  a  burial  plot 
owned  by  him  in  a  cemetery  be  properly  inclosed  and  a  vault  and 
monument  erected  thereon.  The  seventh  clause  is  as  follows  : 
*'  Thereupon  I  direct  my  executor  to  sell  and  dispose  of  all  the  real 
61 
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estate  whereof  I  may  die  seised,  except  the  plot  aforesaid,  at  public 
or  private  sale,  hereby  authorizing  and  empowering  him  to  make  and 
deliver  proper  conveyances  for  the  transfer  to  the  purchaser  thereof." 
By  the  eighth  clause  he  gave  out  of  the  proceeds  of  the  sale  the  sum 
of  $20,000  to  his  sister  Jane,  one  of  the  respondents,  and  her  heirs 
and  assigns  forever.  By  the  ninth,  he  gave  the  rest  and  residue 
thereof  unto  his  sister  Agnes,  also  a  respondent,  and  her  heirs  and 
assigns  forever.  The  mother  died  during  the  life  of  the  testator. 
The  testator  died  seised  of  considerable  real  estate  in  the  city  of 
New  York,  leaving  the  appellant,  his  brother,  and  the  above-men- 
tioned sisters  his  only  heirs.  The  respondent,  the  executor,  after 
probate  of  the  will,  received  the  rents  of  the  real  estate.  The  ap- 
pellant in  this  action  claims  an  account  of  such  rents  and  payment 
to  him  of  one-third  thereof,  which  he  claims  to  be  entitled  to  as  one 
of  the  heirs  of  the  testator.  Whether  he  is  so  entitled  is  the  only 
question  in  the  case. 

By  the  death  of  the  mother  in  the  life  of  the  testator,  the  devise  to 
her  of  the  net  rents  and  profits  during  her  life  lapsed,  but  by  the 
true  construction  of  the  residue  of  the  fifth  clause  the  payment  of 
her  funeral  expenses  were  charged  upon  the  proceeds  of  the  real 
estate.  By  the  sixth  clause  the  cost  of  inclosing  the  burial  plot  and 
erecting  a  vault  and  monument  thereon  were  made  a  like  charge. 
The  complaint  contains  no  allegations  in  respect  to  either  of  these 
charges  upon  the  proceeds  of  the  estate,  and  the  presumption  is  that 
the  funeral  expenses  of  the  mother  have  been  paid,  and  the  plot  in- 
closed, and  vault  and  monument  erected  thereon,  and  properly  paid 
for,  but  whether  so  or  not  is  not  material.  As  above  remarked,  the 
only  question  made  in  the  case  is  whether  the  appellant,  as  heir  of 
the  testator,  is  entitled  to  receive  a  portion  of  whatever  rents  and 
profits  may  have  been  received  by  the  executor  before  the  real  estate 
is  sold  under  the  power  given  by  the  seventh  clause  of  the  will. 
The  position  of  the  appellant  is  that  this  seventh  clause  does  not 
give  to  the  executor  any  title  to  the  real  estate.  That  consequently 
such  title  descended  to  him,  subject  to  the  execution  of  the  power  of 
sale  by  the  executor,  and  that  the  heirs  are,  as  owners,  entitled  to  the 
rents  and  profits  until  such  execution.  The  first  proposition  is  cor- 
rect. The  seventh  clause  does  not  give  to  the  executor  any  title  to 
the  real  estate  in  trust  or  otherwise,  or  right  to  receive  the  rents  and 
profits,  but  confers  upon  him  a  general  power,  in  trust,  to  sell  the 
land.'  In  this  respect  the  statute  is  the  same  as  the  pre-existing  law, 
and  were  there  no  other  provisions  in  the  will  to  affect  the  question, 
the  title,  as  claimed  by  the  appellant,  descended  to  the  heirs,  subject 
>  I  N.  Y.  Statutes  at  Large  684,  §  94. 
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to  the  execution  of  the  power  of  sale,  and  as  owners  they  were  en- 
titled to  the  rents  and  profits  accruing  intermediate  to  the  death  of 
the  testator  and  such  execution,'  but  upon  what  ground  does  not  ap- 
pear." By  the  seventh  clause  a  sale  was  directed  to  be  made  imme- 
diately after  the  death  of  the  mother.  This  direction  was  absolute,  and 
performance  of  the  duty  would  have  been  enforced  in  equity.'  The 
execution  of  the  power  was  not  made  dependent  upon  any  contin- 
gency or  the  exercise  of  any  discretion  by  the  donee.  Hence,  by 
the  power,  the  land  was  equitably  converted  into  money  from  the 
time  the  sale  was  directed  to  be  made,  and  will  be  so  regarded  there- 
after in  equity  for  all  purposes.*  This  is  upon  the  principle  that 
equity  regards  as  done  what  ought  to  be  done.'  It  follows  that  the 
land  must  be  regarded  as  converted  into  money  for  the  purpose  of 
determining  who  is  entitled  to  the  proceeds,  whether  arising  from 
income  or  a  sale.  So  regarded  by  the  eighth  and  ninth  clauses  of 
the  will,  the  entire  proceeds  of  the  land,  except  the  funeral  expenses, 
etc.,  are  given  as  money  to  the  sisters  of  the  testator,  Jane  and 
Agnes.  Any  income  derived  from  the  real  estate  before  the  sale  has 
been  made,  in  equity  clearly  belongs  to  these  sisters,  and  not  to  the 
plaintiff.  This  was  the  intention  of  the  testator,  apparent  from  the 
will. 

The  only  question  in  Germond  v.  Jones'  was  whether  the  donee  of 
a  power  to  sell  real  estate,  which  was  in  trust,  so  far  as  the  proceeds 
were  required  to  pay  debts  and  legacies,  but  beneficial  as  to  any 
residue,  there  might  be  thereby  acquired  seizin  of  the  estate,  thus 
making  his  wife  dowerable  therein.  It  was  held  that  he  did  not. 
The  case  has  no  bearing  upon  the  equitable  rights  of  the  parties  in 
this  action.  Jackson  v.  Schauber'  was  an  action  of  ejectment,  where 
the  only  question  was  as  to  the  legal  title,  and  had  nothing  to 
do  with  the  equitable  rights  of  beneficiaries  under  the  power. 
Campbell  v.  Johnston,*  cited  and  somewhat  relied  upon  by  the 
counsel  for  the  appellant  in  support  of  the  heirs'  right  to  the  income 
in  this  case,  will  be  found  upon  examination  to  have  no  such  ten- 
dency. There  the  land  was  devised  to  the  executors  in  trust,  to  sell 
for  the  benefit  of  the  heirs  of  the  testator.     The  executors  having 

'  Jackson  -■.  Schauber,  7  Cowen  187  ;  reversed,  2  Wend.  258. 

'  Sharpsteen  v.  Tillou,  3  id.  651. 

3  I  N.  Y.  Statutes  at  Large  6S4,  §  96. 

••  Bogert  z>.  Hertell,  4  Hill  492  ;  i  Jarman  on  Wills  525,  530. 

*  Manice  v.  Manice,  43  N.  Y.,  303  ;  White  v.  Howard,  46  N.  Y.,  144. 

«  2  Hill  569. 

'  7  Cowen  187. 

8  I  Sand.  Ch.  148. 
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before  the  sale  received  the  rents  and  profits,  it  was  held  that  no 
estate  vested  in  them  under  the  will ;  that  they  had  only  a  power  in 
trust ;  that  the  land  descended  to  the  heirs,  to  whom  the  executors 
were  accountable  for  the  rents  and  profits  received  by  them.  It  will 
be  seen  that  the  heirs  were  the  beneficiaries  under  the  power.  Had 
these  been  different  persons,  the  question  presented  by  this  case 
would  have  arisen  in  that,  but  being  identical,  no  such  question  was 
discussed  or  determined.  The  executors  were  held  accountable  to 
the  persons  entitled  to  the  money,  and  whether  called  heirs,  or  de- 
visees, was  wholly  immaterial.  In  this  case  the  executor  must  ac- 
count to  the  persons  entitled  to  the  money.  These  we  have  seen  are 
the  legatees  to  whom  the  proceeds  of  the  land  are  given  as  money 
by  the  will,  and  not  the  plaintiff.  He  has  no  interest  therein,  whether 
arising  from  rents  or  sales.  His  complaint  was  for  that  reason  rightly 
dismissed.  This  leads  to  an  affirmance  of  the  judgment,  with  costs- 
All  concur,  except  Folger,  J.,  not  voting. 
Judgment  affirmed. 


BENJAMIN   H.  KELLER  and  Others  u.  RICHARD  K.  HAR- 
PER AND  Others. 

In  the  Supreme  Court  of  Maryland,  April  Term,   1885. 

[^Reported  in  64  Maryland  Reports  74.] 

Appeal  from  the  Circuit  Court  for  Frederick  County,  in  equity. 

The  case  is  stated  in  the  opinion  of  the  court. 

The  will  of  Jacob  ICeller  contained,  among  others,  the  following  pro- 
visions : 

....  I  give,  devise,  and  bequeath  unto  my  dear  wife,  Catherine,  all 
my  real  and  personal  estate  of  which  I  may  die  seised  and  possessed 
of,  the  interest  or  income  arising  therefrom  to  be  for  her  separate  use 
and  support,  and  to  be  at  her  own  disposal  as  long  as  she  lives  and  re- 
mains a  widow ;  should  she  again  marry,  then  I  order  and  direct  that 
the  sum  of  one  thousand  dollars  shall  be  put  out  at  interest  by  my  ex- 
ecutors, and  the  interest  arising  therefrom  to  be  paid  to  her  annually  by 
my  said  executors,  or  a  majority  of  them  ;  at  the  death  of  my  said  wife, 
the  said  sum  of  one  thousand  dollars  is  to  form  a  part  of  my  estate 
generally  ;  should  any  part  or  all  of  a  legacy  given  to  my  said  wife  by 
her  father  come  into  my  hands  or  estate,  the  same  is  not  to  form  any 
part  of  my  estate,  but  to  vest  in  her  my  said  wife,  and  her  children  or 
their  issue ;  all  of  tny  aforesaid  property  is  to  be  kept  in  good  order  and 
repair  out  of  the  proceeds  of  my  estate 
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....  I  give,  devise,  and  bequeath  to  my  daughter,  Ann  E.,  and  her 
heirs,  the  frame  house  on  the  east  side  of  the  lot  of  ground  next  to 
Henry  Frazier's  house,  with  half  of  the  lot  of  ground  belonging  thereto, 
and  the  right  of  a  four-foot  passage  or  lane  from  the  main  inlet  across. 

[The  testator  devised  to  each  of  his  seven  other  children  certain  specified  lots, 
pieces  or  parcels  of  his  other  real  estate. — Rep.] 

My  will  further  is,  and  I  do  hereby  order  and  direct  that  the  whole  of 
my  estate,  both  real  and  personal,  or  the  proceeds  arising  from  the  sale 
or  sales  thereof,  shall  be  equally  divided  amongst  all  of  my  children,  or 
their  heirs,  share  and  share  alike  (excepting  my  unfortunate  son  Jacob), 
who  I  hereby  give  and  bequeath  two  shares  or  parts  of  all  my  estate  in- 
stead of  one 

I  authorize  and  empower  any  of  my  executors  to  purchase  any  part 
of  my  estate  that  they  may  think  proper,  and  I  also  further  authorize 
them,  and  empower  them,  or  a  majority  of  them,  with  the  consent  of 
my  wife,  to  sell  and  dispose  of  any  or  all  of  my  real  estate,  and  to  make 
and  execute  good  and  sufficient  deed  or  deeds  to  the  purchaser  or  pur- 
chasers of  the  same,  and  the  money  or  proceeds  arising  from  such  sale 
or  sales  to  be  placed  at  interest  for  the  benefit  of  my  estate  generally  ; 
all  money  or  advances  that  I  have  made  or  shall  hereafter  make  to  any 
of  my  children  shall  be  chagred  against  them,  and  shall  be  a  set-off  for 
so  much  money  advanced  to  them,  or  any  of  them,  in  the  share  or  por- 
tion of  my  estate  to  which  they  or  any  of  them  shall  become  entitled  in 
a  course  of  distribution,  and  no  division  or  distribution  of  my  estate 
shall  take  place  until  after  the  death  of  my  wife,  or  unless  she  should 
again  marry  ;  in  the  event  of  the  latter  case,  a  distribution  shall  be  made 
as  soon  as  can  lawfully  be  done  ;  should  any  of  my  children  refuse  to 
take  the  property  that  I  have  willed  them  at  such  valuation  as  shall  be 
put  on  the  same  by  the  persons  appointed  by  the  Orphans'  Court  to 
value  the  same,  then  such  property  is  to  form  and  belong  to  my  estate 
generally. 

My  will  further  is,  and  I  do  hereby  order  and  direct,  that  after  the 
death  of  my  wife,  or  should  she  again  marry,  whichever  event  may  first 
happen,  and  as  soon  thereafter  as  can  be  lawfully  done,  my  executors, 
or  a  majority  of  them,  shall  sell  and  dispose  of  all  my  real  estate,  not 
otherwise  disposed  of,  at  public  or  private  sale,  as  to  them  shall  seem 
best,  and  shall  also  make  and  execute  to  the  purchaser  or  purchasers 
thereof,  good  and  sufficient  deeds  for  the  same,  and  the  money  or  pro- 
ceeds arising  from  such  sale  or  sales  shall  form  and  be  a  part  of  my 
estate  generally,  for  distribution  amongst  all  of  my  children,  or  their 
heirs,  according  to  the  provisions  contained  in  this  my  last  will  and 
testament 
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The  cause  was  argued  before  Miller,  Yellott,  Robinson,  and  Bryan,  JJ. 

James  McSherry  for  the  appellants. 

Milton  G.  Urner  for  the  appellees. 

Yellott,  J.,  delivered  the  opinion  of  the  court. 

In  the  Circuit  Court  for  Frederick  County,  sitting  in  equity,  a  bill  of 
complaint  was  filed  by  Charles  V.  S.  Levy,  administrator  de  bonis  non 
cmn  tesiamenio  annexo,  of  Jacob  Keller,  deceased,  for  the  purpose  of 
obtaining  a  judicial  construction  of  the  will  of  said  decedent,  who 
departed  this  life  in  the  year  eighteen  hundred  and  fifty,  after  having 
made  a  testamentary  disposition  of  his  property  by  will  and  codicil, 
which  were  duly  admitted  to  probate  by  the  Orphans'  Court  of  said 
county.  During  his  life  the  testator  had  contracted  two  marriages.  He 
had  two  children  by  the  first  marriage  and  six  by  the  second.  The  chil- 
dren of  the  first  marriage  were  both  daughters,  one  of  whom,  Ann  E., 
married  James  Harkey,  and  the  other  Richard  Harper.  The  testator's 
second  wife  survived  him.  His  daughter,  Mrs.  Harkey,  died  intestate 
and  without  issue  in  the  year  1852  or  1853,  ^^^  ^^^  husband  died  a  few 
years  afterwards,  and  prior  to  the  decease  of  the  widow  of  the  testator. 
Mrs.  Harper  died,  leaving  two  children,  Richard  K.  Harper  and  Char- 
lotte Snook,  who  are  her  heirs  at  law.  The  husband  of  Mrs.  Harper  is 
now  deceased. 

As  Mrs.  Harkey  died  intestate  and  without  issue,  her  sister  of  the 
whole  blood  would  inherit  any  real  estate  belonging  to  her  which  she 
had  acquired  by  purchase  and  would  transmit  it  by  descent,  to  her  heirs 
at  law,  by  dying  intestate.  The  proceeds  from  the  sale  of  the  real  estate 
of  Jacob  Keller,  whether  sold  during  the  lifetime  of  his  widow  or  since 
her  death,  have  been  distributed  in  the  Orphans'  Court  of  Frederick 
County,  and  paid  out,  except  that  portion  assigned  by  such  distribution 
to  the  heirs  of  Mrs.  Harkey.  The  question  now  to  be  determined  is, 
who  are  the  heirs  of  Mrs.  Harkey  ?  If  by  the  operation  of  the  terms  of 
the  testator's  will,  his  real  estate,  although  not  sold  until  many  years 
after  his  death,  underwent  a  transmutation  and  was  converted  into  per- 
sonalty, there  could  be  no  distinction  between  the  whole  and  the  half 
blood,  who  would  be  entitled  to  share  equally  in  the  distribution.  If,  on 
the  other  hand,  the  real  estate  was  not,  in  conformity  with  the  principles 
of  equitable  conversion,  transformed  into  personalty  anterior  to  an 
actual  sale,  then  the  heirs  at  law  of  Mrs.  Harper,  the  sister  of  the  whole 
blood,  would  be  entitled  to  the  distributive  share  of  Mrs.  Harkey,  who 
had  died  intestate  and  without  issue.' 

The  appellees,  as  the   descendants  of  a  sister  of  the  whole  blood, 
claim  to  the  exclusion  of  the  children  or  descendants  of  the  children  of 
the  testator's  second  wife,  on  the  ground  that  the  will  did  not  so  operate 
'  Art.  93,  §  131  of  the  Code. 
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as  to  cause  a  transmutation  or  conversion  of  the  realty  into  personalty 
prior  to  the  period  when  the  property  was  sold. 

By  a  fundamental  principle  in  equity,  long  established  and  univers- 
ally recognized,  land  is  considered  as  converted  into  money  even 
anterior  to  a  sale  when  a  sale  has  been  directed  ;  and  courts  of  equity 
will  deal  with  such  real  estate  as  personalty  in  anticipation  of  the 
consummation  of  the  testator's  intention  when  such  intention  has 
been  unequivocally  declared.  There  must,  however,  be  an  imper- 
ative and  unequivocal  direction  to  sell  the  real  estate,  and  when  the 
power  to  sell  requires  the  consent  of  the  parties  interested,  there  is 
no  conversion  until  such  consent  is  given.  And  when  the  sale  is  de- 
pendent upon  a  contingency,  there  is  no  transmutation  until  the  con- 
tingency has  happened.  As  said  by  Lord  Cranworth,  Chancellor, 
"  We  must  consider  the  property  as  converted  from  the  time  when  it 
ought  to  have  been  converted."  '  And  another  important  rule  is  that 
as  courts  are  averse  to  sanctioning  a  change  in  the  quality  of  an 
estate,  if  there  is  any  doubt  as  to  the  intention  of  the  testator,  the 
original  character  of  the  property  will  be  retained.  "  The  basis  of  all 
the  decisions  is  that  the  intent  of  the  testator  is  the  great  guide  in 
determining  the  question  whether  there  has  been  an  equitable  con- 
version of  the  realty  into  personalty."^ 

The  learned  judges  in  the  Circuit  Court,  in  a  very  able  and  lucid 
application  of  the  principles  established  by  the  authorities  cited, 
say  : 

"  The  order  or  direction  in  this  will,  for  the  conversion  of  the  land 
into  money,  cannot  be  said  to  be  '  absolute  and  imperative '  in  the 
sense  in  which  those  terms  are  used  by  the  courts  and  by  the  text 
writers  on  the  subject.  First,  the  executors  must  sell  if  the  widow 
marries  ;  next,  they  may  sell  with  the  widow's  consent ;  then  they 
shall  sell  all  the  estate,  if  the  specific  devisees  refuse  to  take  ;  and  at 
her  death  the  executors  must  sell  all  that  had  not  been  previously 
sold.  And  the  different  provisions  of  the  will  are  put  together  in 
such  a  confused  manner,  and  the  time  when,  and  the  conditions  or 
contingencies  upon  which  the  sale  or  sales  may  or  must  be  made,  are 
so  uncertain,  that  the  court  must  have  great  doubt  that  the  conversion 
operated  from  the  death  of  the  testator,  and  must  therefore  conclude 
that  as  to  the  property  which  was  sold  prior  to  the  decease  of  the  life 
tenant,  the  conversion  took  place  at  the  time  of  sale,  and  as  to  the 

^  Ferrie  v.  Atherton.  28  Eng.  Law  and  Equity  Rep.  r. 

«  Orrick  et  al.  v.  Boehm  et  uL,  49  Md.  104  ;  Lynn  7:  Gephardt,  27  Md.  563  ; 
Hunt  V.  Fisher,  i  H.  &  G.  96;  Leadenham  v.  Nicholson,  i  H.  &  G.  267;  Thomas 
V.  Wood,  I  Md.  Ch.  Dec.  297  ;  Carr  v.  Ireland,  4  Md.  Ch.  Dec.  251  ;  Craig  v. 
Leslie,  3  Wheaton  564  ;  Peter  f.  Beverly,  10  Peters  533. 
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property  sold  after  the  death  of  the  widow,  the  conversion  was  at  the 
time  of  her  decease.  In  other  words,  the  intention  to  turn  the  land 
into  money  prior  to  the  sale  or  decease  of  the  widow,  not  so  clearly 
appearing  as  is  required  in  Lynn  u.  Gephardt,  the  property  retained 
its  original  character  as  just  stated,  there  being  no  equity  between  the 
heirs  and  next  of  kin.  Mrs.  Harkey  having  died  shortly  after  her 
father,  and  before  the  death  of  her  stepmother,  and  before  the  time 
within  which  she  could  elect  to  take  the  house  and  lot  devised  to  her, 
and  before  any  of  the  property  was  sold,  and  as  it  still  retained  its 
character  as  land,  her  share  in  the  estate  vested  in  her  as  realty. 
And,  as  she  took  an  interest  different  in  quality  and  quantity  under 
her  father's  will,  from  vv^hat  she  would  have  taken  by  descent  she 
took  by  purchase." ' 

The  language  of  the  Circuit  Court  has  been  transcribed  and 
adopted  because  it  is  apparently  impossible  to  furnish  a  clearer  ex- 
position and  application  of  the  principles  governing  and  controlling 
this  controversy.  And  the  final  conclusion  of  the  court  is  equally 
correct  when  it  says  : 

"  Upon  the  facts  alleged  in  these  proceedings  and  admitted  by  the 
parties  who  have  appeared,  that  Mrs.  Harkey  died  intestate  and  with- 
out issue,  and  her  husband  is  now  dead,  her  interest  under  the  Code, 
Art.  47,  sec.  19,  passed  as  real  estate  to  her  heirs  at  law,  who  are 
Richard  K.  Harper  and  Charlotte  Snook,  the  only  descendants  of 
Sophia  Harper,  her  only  sister  of  the  whole  blood." 

There  being  no  error  in  the  ruling  of  the  Circuit  Court,  its  decree 
must  be  affirmed  ;  but  as  a  judicial  construction  of  the  will  was  ren- 
dered necessary  by  its  peculiar  phraseology,  the  costs  must  be  paid 
out  of  the  fund  held  by  the  administrator  de  bonis  iw?i  for  distribu- 
tion. 

Decree  affirmed. 


ALLEN  V.  WATTS,  Executor. 

In  the  Supreme  Court  of  Alabama,  November  Term,  1892-93. 
\_Reported  in  98  Alabama  Reports  384.] 

Appeal  from  the  City  Court  of  Montgomery. 

Heard  before  the  Hon.  Thos.  N.  Arrington. 

The  bill  in  this  case  was  filed  March  the  12th,  1892,  in  the  City 
Court  of  Montgomery,  sitting  in  equity,  by  Thos.  H.  Watts,  as  execu- 
tor of  Wade  Allen's  last  will.     It  averred  that  on   the   21st  of  June, 

'  Gilpin  V.  Hollingsworth,  3  Md.  190. 
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1S5 1,  Wade  Allen,  a  resident  of  Montgomery  County,  State  of  Alabama, 
died,  seised  of  an  estate  consisting  of  real  and  personal  property,  and 
having  appointed  the  complainant  executor,  and  Eliza  Allen,  wife  of  the 
testator,  executrix  of  his  said  will.  Complainant  alone  qualified  and 
took  out  letters  testamentary  on  the  25th  day  of  June,  1851  ;  that  by 
the  terms  of  said  will  the  testator  devised  to  his  wife  the  house  and  lot 
on  Court  Street,  in  the  city  of  Montgomery,  in  which  he  resided  at  his 
death  for  the  term  of  her  life,  and  at  her  death  to  be  sold,  and  the  pro- 
ceeds of  said  sale  to  be  equally  divided  among  all  his  children,  viz.: 
W.  W.  Allen,  Wade  H.  Allen,  George  E.  Allen,  J.  V.  Allen,  Ann  Mc- 
Bryde,  wife  of  Andrew  McBryde,  and  Eliza  B.  Watts,  wife  of  Thos.  H. 
Watts  ;  that  the  said  Wade  H.  Allen,  before  he  had  arrived  at  the  age 
of  twenty-one  years,  but  after  he  had  arrived  at  the  age  of  eighteen — viz. : 
on  the  5th  of  January,  1857 — made  his  will,  by  which  he  disposed  of  all 
his  estate  of  whatever  character  to  his  mother,  Eliza  Allen,  and  to  his 
brothers,  William  W.,  George  E.,  and  Joseph  V.  Allen,  in  equal  por- 
tions. That  said  Joseph  V.  Allen  died  before  he  arrived  of  age  intes- 
tate. That  the  said  Eliza  Allen,  wife  of  the  testator.  Wade  Allen,  died 
in  January,  1892  ;  that  since  her  death  the  complainant,  acting  under 
the  authority  of  the  last  will  of  said  Wade  Allen,  had  sold  the  house  and 
lot  given  to  said  Eliza  Allen  for  her  life  by  said  will,  and,  before  making 
final  distribution  of  the  proceeds  thereof,  sought  the  assistance  of  the 
Chancery  Court  to  determine  whether  the  interest  of  said  Wade  H. 
Allen,  son  of  the  testator,  had  become  vested  under  the  will  of  his  fa- 
ther in  the  house  and  lot  in  which  a  life  estate  was  given  to  Eliza  Allen, 
and  whether  the  will  of  Wade  H.  Allen  was  valid  and  effective  to  pass 
to  the  legatees  named  therein,  his  said  interest.  In  fine,  whether  such 
interest  was  to  be  regarded  as  realty,  or,  by  the  equitable  doctrine  of 
conversion,  to  be  treated  as  personal  property.  The  Chancery  Court 
decreed  that  the  interest  of  said  Wade  H.  Allen  in  said  premises  became 
and  was  in  equity  a  vested  interest  in  personalty  from  and  after  the 
death  of  said  Wade  Allen,  and  that  said  interest  passed  by  the  will  of 
Wade  H.  Allen  to  the  legatees  of  the  latter.  From  that  decree  this 
appeal  is  taken  to  this  court. 

A.  D.  Sayre  and  W.  W.  Pearson  for  the  Aliens,  appellants. 

Tompkins  d?^  Troy  for  the  other  appellants. 

Watts  d^  Son  for  appellee. 

Walker,  J.  The  question  in  this  case  is  whether  the  will  of  Wade 
H.  Allen  was  effectual  to  pass  his  interest  under  the  codicil  to  the  will 
of  his  father,  Wade  Allen.  Wade  H.  Allen  executed  his  will  on  the 
5th  day  of  January,  1857,  when  he  was  more  than  eighteen  but  less 
than  twenty-one  years  of  age.  If  his  interest  in  question  was  personal 
property,  it  passed  by  his  will,  as  all   persons  over  the  age  of  eighteen 
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years  of  sound  mind  could  then,  as  they  can  now,  by  their  last  will  dis- 
pose of  all  their  personal  property.*  If  that  interest  was  real  property, 
it  did  not  pass  by  the  will,  as  the  law  was  at  that  time,  as  it  is  now,  that 
only  persons  of  the  age  of  twenty-one  years,  of  sound  mind,  may  devise 
by  last  will,  lands,  tenements,  or  hereditaments,  or  any  interest  therein.^ 

By  the  codicil  to  the  will  of  Wade  Allen,  who  died  in  185 1,  he  gave 
and  bequeathed  to  his  wife,  Eliza  Allen,  his  residence  and  the  lot  ori 
which  it  was  situated,  in  the  city  of  Montgomery,  "  to  be  held,  used, 
and  enjoyed  by  her  during  the  term  of  her  natural  life,  and  at  her  death 
to  be  sold  and  the  proceeds  of  said  sale  equally  divided  between  all  my 
children  named  in  the  will,  to  wit.,"  etc.  Wade  H.  Allen  was  one  of 
the  children  named  in  this  provision.  The  executors  were  empowered 
and  enjoined  to  carry  out  the  provisions  of  this  codicil.  The  widow  of 
Wade  Allen  died  in  January,  1892,  more  than  thirty  years  after  the 
death  of  Wade  H.  Allen. 

The  provision  made  by  the  codicil  for  the  children  was  certain,  not 
dependent  upon  the  happening  or  not  happening  of  any  future  event ; 
only  the  time  of  enjoyment  was  postponed.  It  is  not  denied  that  their 
several  interests  were  vested  and  not  contingent.' 

Nor  is  it  denied  that  the  codicil  presents  a  case  for  the  application 
of  the  equitable  doctrine  of  conversion.  For  the  purposes  of  the  pro- 
vision in  behalf  of  the  children,  the  land  directed  to  be  sold  and  turned 
into  money  is  to  be  considered  as  money.  The  contention  of  the  ap- 
pellants is  that  the  testator  gave  his  wife  a  life  estate  in  the  land  and 
authorized  a  sale  of  it  only  after  her  death.  He  clearly  manifested  an 
intention  that  it  should  remain  and  be  considered  and  treated  as  real 
estate  so  long  as  she  might  live ;  that  the  intention  of  the  testator  is  to 
prevail,  and  that,  therefore,  the  land  cannot  be  considered  and  treated 
as  personal  property  during  the  period  when,  according  to  the  express 
directions  of  the  testator,  it  was  to  be  held,  used,  and  enjoyed  as  land. 
It  is  insisted  that  the  testator  postponed  the  date  of  the  conversion 
until  after  the  expiration  of  the  life  estate  given  to  the  wife. 

Mr.  Pomeroy  says  :  "  Conversion  has  been  briefly  and  accurately 
defined  as  that  change  in  the  nature  of  property  by  which,  for  certain 
purposes,  real  estate  is  considered  as  personal,  and  personal  estate  as 
real,  and  transmissible  and  descendable  as  such."  *  In  the  note  to  Ford 
V.  Ford,°  it  is  said  :  "  It  is  so  well  established  as  to  be  at  this  time  beyond 

'  Code  of  1852,  §  1595;  Code  of  18S6,  §  1951. 

•  Code  of  1852,  §  1589;  Code  of  1886,  t^  1945. 

•■'  Higgins  V.  Waller,    57  Ala.  396;    Foster  --.  Holland,    56  Ala.  474;    High  v. 
Worley,  32  Ala.  709;  Tazewell  v.  Smith,  i  Rand.  313;  s.  c.  10  Am.  Dec.  533. 
•*  3  Pomeroy  Eq.  Jur.,  §1159. 

*  5  Am.  St.  Rep.  117-141. 
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controversy  that  an  estate  will  be  considered  as  of  that  kind  of  property 
into  which  it  is  directed  to  be  converted;  that  is,  a  direction  in  a  will 
to  convert  realty  into  money  operates  as  an  equitable  conversion, 
and  the  realty  is  thereafter  to  be  deemed  personalty  in  equity,  and 
money  directed  to  be  converted  into  lands  in  equity,  considered  as 
such  for  all  intents  and  purposes,  and  passes  therefore  by  devise  and 
descends  to  the  heirs."  The  doctrine  of  conversion  is  an  application 
of  the  maxim  that  equity  regards  that  as  done  which  ought  to  be  done. 
The  purpose  at  the  foundation  of  the  doctrine  is  to  give  effect  to  the 
intention  disclosed  in  the  will,  deed,  or  contract,  as  the  case  may  be. 
If  from  the  terms  of  the  provision  in  question  an  intention  is  manifested 
that  the  original  form  of  the  property  shall  be  changed  and  that  the 
beneficiary  is  to  have  the  property  in  another  form,  equity  proceeds  upon 
the  theory  that  the  change  has  already  been  made,  and  considers  the  bene- 
ficiary as  entitled  from  the  beginning  to  that  kind  of  property  which  will 
remain  when  the  change  shall  have  been  actually  made.  The  practical 
questions  growing  out  of  the  operation  of  the  doctrine  are  generally  pre- 
sented in  controversies  in  reference  to  the  devolution  of  the  interest 
of  the  original  beneficiary,  as  where  that  interest  is  claimed  by  his  heirs, 
or  by  his  distributees,  or  by  his  personal  representatives,  or  by  the 
holders  of  demands  sought  to  be  enforced  against  it,  or  under  transfers 
from  the  beneficiary  himself.  The  result  of  such  controversies  fre- 
quently depends,  as  in  the  present  case,  upon  whether  the  interest  is  to 
be  regarded  as  real  or  personal  property.  As  in  equity,  by  the  opera- 
tion of  the  doctrine  under  consideration,  property  is  treated  as  being 
already  what  it  was  intended  to  become,  the  character  of  the  interest 
acquired  by  the  beneficiary  is  to  be  determined  by  the  kind  of  property 
which  he  is  to  receive,  though  the  source  from  which  it  is  to  be  obtained 
is  another  kind  of  property.  If  he  is  to  receive  money  or  other  per- 
sonal property,  though  land  which  is  particularly  described  and  desig- 
nated for  this  purpose  must  be  sold  to  obtain  that  which  is  to  come  to 
him,  his  interest  is  in  the  money  or  other  personal  property,  and  not  an 
interest  in  the  land.  If  he  is  to  receive  land,  though  the  land  remains 
to  be  acquired  and  a  specified  fund  or  other  personal  property  is  set 
apart  to  be  used  for  that  purpose,  his  equitable  claim  is  to  land,  and 
not  to  the  personal  property  so  used  in  its  acquisition,' 

A  testamentary  gift  of  money  which  is  to  be  realized  from  the  sale  of 
land  is,  throughout,  a  legacy  of  money,  because  it  was  the  intention  of  the 
testator  to  give  money  and  not  land.  It  is  by  indulging  the  presump- 
tion that  the  original  form  of  the  property  has  already  been  changed, 
when  there  has  been  no  change  in  fact,  that  the  transaction  can  be  con- 
sidered as  one  entirely  in  reference  to  that  kind  of  property  which  the 
'  3  Pomeroy's  Eq.  Jur.,  g  1159  i?/  seq. 
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beneficiary  is  to  receive.  P^quity  gives  to  the  act  of  the  testator  in  set- 
ting apart  the  land  and  directing  it  to  be  converted  into  money  the 
effect  of  stamping  upon  it  the  qualities  of  money,  so  that  the  interest  in 
it  of  the  person  to  whom  the  money  is  to  be  paid  will  accrue  to  him  as 
an  interest  in  money  and  may  pass  as  money,  though  the  land  has  not 
been  actually  converted  into  money.  In  other  words,  the  land  is  con- 
sidered as  money  so  far  as  this  is  necessary  to  give  effect  to  the  provi- 
sion as  a  legacy  of  money  and  to  treat  the  interest  of  the  legatee  as 
altogether  an  interest  in  money.  It  being  the  act  of  the  testator  which 
imparts  to  the  land  the  qualities  of  money  for  all  the  purposes  of  the 
provision  in  question,  it  would  seem  that  such  quantum  of  interest  or 
estate  in  the  land  as  must  follow  the  direction  given  to  it  by  the  testator 
takes  on  the  qualities  of  money  from  the  time  when  the  direction  which 
it  is  to  take  is  fixed  and  determined.  As  it  is  the  command  of  the  tes- 
tator which  works  the  conversion,  the  land  becomes  money,  in  the  view 
of  equity,  when  the  provision  for  the  appropriation  of  the  proceeds  of 
its  sale  is  made.  It  is  not  the  actual  appropriation  of  the  proceeds  of 
the  sale,  but  the  direction  or  provision  that  such  appropriation  shall  be 
made  that  supports  the  fiction  of  a  conversion.  When  the  fact  that  the 
land  must  be  sold  and  the  proceeds  of  its  sale  paid  to  the  beneficiary  is 
definitely  and  finally  settled,  equity  regards  the  change  in  the  form  of 
the  property  as  already  consummated.  If  the  fiction  of  a  conversion 
becomes  operative  from  the  time  the  testator  fixes  the  direction  in  which 
the  land  shall  go,  and  not  from  the  time  when  the  land  is  to  be  actually 
sold  and  the  proceeds  of  its  sale  applied  on  the  legacy,  it  follows  that 
the  interest  of  the  legatee  in  the  land  must  in  equity  be  treated  as  an 
interest  in  money  from  the  time  the  legacy  becomes  a  vested  interest 
in  the  legatee.  In  Cropley  v.  Cooper,'  a  case  involving  substantially  the 
same  question  as  the  one  now  under  consideration,  it  was  said  :  "The 
real  estate  having  been  directed  by  the  will  to  be  converted  into  money, 
it  is  to  be  regarded  for  all  the  purposes  of  this  case  as  if  it  were  money 
at  the  time  of  the  death  of  the  testator.  That  it  was  not  to  be  sold 
until  after  the  termination  of  two  successive  life  estates  does  not  affect 
the  application  of  the  principle.  Equity  regards  substance  and  not 
form,  and  considers  that  as  done  which  is  required  to  be  done.  The 
sale  being  directed  absolutely,  the  time  is  immaterial.  The  proposition 
here  announced  is  supported  by  many  authorities."  ^     There  are  cases 

'  19  Wal.  167. 

^  Reading  v.  Blackwell,  i  Baldwin  166;  Rinebart  v.  Harrison,  lb.  177;  Fairly 
?'.  Kline,  3  N.  J.  Law  322;  Wurts  v.  Page,  19  N.  J.  Eq.  365;  Hocker  v.  Gentry, 
3  Met.  (Ky.)  463;  Tazewell  v.  Smith,  i  Rand.  313;  s.  c.  10  Am.  Dec.  533; 
Bright's  Appeal,  100  Pa.  St.  602;  Jones  v.  Caldwell,  97  Pa.  St.  42;  Parkinson's 
Appeal,  32  Ala.  St.  455;  Loftis  v.  Glass,  15  Ark.  680;  Dodge  v.  Williams,  46 
Wis.  70;  3  Pomeroy  Eq.  Jur.,  §  1162;  6  Am.  &  Eng.  Encyc.  of  Law  670. 
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opposed  to  this  view."  That  the  proper  application  of  the  principle 
works  the  result  above  stated  in  a  case  like  the  present  case  seems  to 
have  been  recognized  by  this  court  in  the  case  of  High  v.  Worley.'  V>y 
the  will  under  consideration  in  that  case  the  testator  directed  that  the 
land  in  controversy  should  be  retained  by  the  executor,  for  the  use  and 
support  of  his  wife  and  children,  until  his  daughter  Fanny  Ann  attained 
the  age  of  sixteen  years ;  that  it  should  then  be  sold,  and  that  the  pro- 
ceeds of  sale  should  be  equally  divided  between  his  wife  and  children, 
€hare  and  share  alike.  The  land  was  considered  as  money,  as  it  did 
not  appear  that  it  had  been  reconverted  into  realty  by  the  election  of 
all  the  beneficiaries  to  take  the  land  itself.  The  court  said:  "The 
postponement  of  the  sale,  to  the  time  of  the  daughter's  becoming  six- 
teen years  of  age,  does  not  prevent  the  operation  of  the  principle."  As 
it  appeared  that  the  daughter  had  been  married,  and  the  case  was  in 
this  court  twenty-eight  years  after  the  death  of  the  testator,  it  may  be 
supposed  that  when  the  bill  was  filed  the  time  had  already  passed  when 
the  actual  sale  and  division  should  have  been  made.  The  case  does 
not  clearly  show  that  the  court  regarded  the  equitable  conversion  as 
having  taken  effect  from  the  date  of  the  testator's  death.  That  such, 
however,  was  the  view  of  the  court  is  indicated  by  the  cases  which  were 
cited  in  support  of  the  proposition  above  quoted.  The  only  cases  cited 
in  that  connection  are  the  two  reported  in  i  Baldwin,  which  fully  sus- 
tain the  proposition  in  support  of  which  they  have  already  been  cited  in 
this  opinion. 

The  appellants  contend  that  the  decision  in  the  later  case  of  Massey 
V.  Modawell '  settles  the  proposition  that  when  land  is  directed  to  be 
sold  and  converted  into  money  at  some  future  time  there  is  no  equitable 
conversion  until  the  arrival  of  the  time  when  the  sale  and  conversion 
should  actually  take  place.  This  contention  finds  apparent  support  in 
some  of  the  expressions  used  in  the  opinion  in  that  case.  But  the  de- 
cision itself  cannot  be  regarded  as  establishing  the  doctrine  contended 
for.  The  right  of  complainants  in  that  case  to  maintain  their  bill  was 
denied  on  several  separate  and  distinct  grounds.  The  complainants 
sought  to  support  their  right  to  sue  in  equity  for  the  recovery  of  the 
land  on  the  ground  that  by  the  provision  of  the  will  which  disposed  of 
it  it  was  to  be  converted  into  money.  That  will  directed  that  when  the 
testator's  youngest  child  became  of  age  or  married  the  entire  property 
was  to  be  sold  and  converted  into  money.  One  of  the  complainants, 
who  was  a  son  of  the  testator,  was  a  minor  at  the  time  the  bill  was  filed, 
and  it  did  not  appear  that  he  was  then  married.     The  time  had  not 

'  See  3  Jarman  on  Wills  (Randolph  &  T.'s  Ed.),  179,  note  3. 

*  33  Ala.  197. 

*  73  Ala.  421. 
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arrived  when  a  valid  sale  could  be  made  under  the  power  and  direction 
in  the  will.  But  the  executor  had  attempted  to  make  a  sale  without 
any  decree  or  order  purporting  to  give  him  authority  to  do  so,  and  the 
land  was  then  held  under  this  void  sale.  It  was  properly  held  that  the 
conversion  provided  for  by  the  will  had  not  then  taken  effect  so  as  to 
give  the  beneficiaries  the  right  to  sue  in  equity  for  the  recovery  of  the 
land  as  money.  The  doctrine  of  equitable  conversion  could  operate 
only  upon  such  estate  in  the  land  as  was  designated  or  set  apart  by  the 
testator  to  be  converted  into  money.  In  that  case  the  direction  in  the 
will  was  in  effect  for  the  sale  and  conversion  of  the  remainder  in  the 
land  which  would  be  left  after  the  term  which  would  expire  when  the 
youngest  child  attained  majority  or  married.  The  term  extending  to 
that  date  was  not  within  the  influence  of  the  testator's  direction  to  con- 
vert, and  was  not  disposed  of  by  the  provision  on  that  subject.  That 
term  was  still  running,  and  the  persons  entitled  to  it  were  entided  to 
recover  the  possession  of  the  land  from  a  wrongful  holder.  The  title 
was  in  the  heirs  by  descent.  In  their  characters  as  the  legal  holders  of 
that  term  they  were  entitled  to  the  possession  of  the  land  as  land  and 
could  sue  at  law  to  recover  possession.  The  right  of  the  legal  holder 
of  that  term  was  a  right  to  hold  and  possess  the  land  as  realty,  with  all 
the  rights  and  incidents  which  attach  to  land.  The  complainants  could 
not  then  sue  in  equity  to  recover  the  land  as  money,  because  they  were 
not  then  entitled  to  take  it  as  money.  The  term,  the  legal  ownership 
of  which  gave  the  right  of  present  possession,  was  never  intended  by  the 
testator  to  be  converted.  It  was  proper  to  hold  that  a  provision  for  the 
conversion  of  the  remainder  only  could  not  operate  to  work  a  conver- 
sion of  the  intermediate  term  also.  Referring  the  expressions  in  the 
opinion  to  the  matter  then  in  hand,  the  court  is  to  be  understood  as 
asserting  that  a  conversion  of  the  entire  estate  in  the  land  could  not 
and  did  not  take  effect  while  a  term  was  outstanding  which  was  not 
within  the  influence  of  the  direction  to  convert.  When  land  is  directed 
to  be  sold  and  converted  into  money,  it  is  not  necessarily  the  whole 
estate  in  the  land  that  is  in  equity  to  be  treated  as  money.  The  fiction 
of  a  conversion  is  to  be  indulged  only  so  far  as  this  is  necessary  to  give 
effect  to  the  intention  of  the  testator  to  make  the  gift  one  of  money.  If 
only  a  remainder  in  land  after  a  particular  estate  is  to  be  sold  and  con- 
verted into  money,  it  is  only  upon  such  remainder  that  the  character  of 
personal  property  is  stamped.  There  is  no  incompatibility  in  the  ex- 
istence at  the  same  time  of  a  particular  legal  estate  in  land  over  which  a 
court  of  equity  can  exercise  no  control  whatever  and  an  independent 
right  to  have  the  remainder  interest  in  the  same  land  converted  into 
money,  so  that  a  court  of  equity  may  treat  that  interest  as  money.  In 
such  case  the  holder  of  the  particular  estate  must  be  treated  everywhere 
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and  for  all  purposes  as  the  owner  of  a  legal  interest  in  the  land  as  such. 
The  equitable  doctrine  of  conversion  is  to  be  invoked  merely  to  deter- 
mine the  character  of  the  interest  in  that  estate  in  the  land  which  is  to 
be  converted.  The  conclusion  that  the  interest  of  the  children  in  the  re- 
mainder, which  alone  was  directed  to  be  sold  and  converted  into  money, 
was  not  in  equity  an  interest  in  money,  and  transferable  and  descend- 
ible as  such,  from  the  date  of  the  death  of  the  testator,  was  not  involved 
in  the  decision  of  Massey  7>.  Modawell.  Only  their  equitable  right  to 
the  present  possession  of  the  land  was  denied.  Savage  v.  Burnham  '  is 
another  case  principally  relied  on  in  the  argument  for  the  appellants. 
By  the  will  then  before  the  court  the  testator  had  devised  all  his  real 
and  personal  estate  to  trustees,  upon  trust  to  hold  during  the  life  of  the 
widow,  and  apply  the  rents  and  profits  as  directed,  and  at  her  death  to 
sell  the  real  estate  and  apply  the  proceeds  to  a  fund,  for  the  distribution 
of  which  among  the  testator's  children  and  grandchildren  provision  was 
made.  It  was  held  that  during  the  life  of  the  widow  the  trustees  held 
the  land  as  land.  This  was  manifestly  proper.  In  determining  the 
character  of  the  estate  of  the  trustees  in  the  land  during  the  life  of  the 
widow  the  court  by  no  means  asserted  that  the  interests  of  the  children 
and  grandchildren  in  the  remainder  were  not  to  be  regarded  as  interests 
in  personal  property  from  the  date  of  the  testator's  death.  That  question 
was  not  involved.  The  trustee  could  hold  the  land  as  land  so  far  as  the 
life  estate  was  concerned,  while  as  to  the  remainder  the  land  would  be 
regarded  as  personalty,  because  only  the  remainder  was  within  the  in- 
fluence of  the  direction  to  convert. 

It  is  fully  recognized  by  the  authorities  that  equity  does  not  regard 
the  conversion  as  taking  effect  from  the  date  of  the  testator's  death,  un- 
less there  is  an  imperative  and  unequivocal  direction,  express  or  clearly 
implied,  to  sell  and  convert,  so  that  a  sale  is  inevitable  to  carry  out  the 
will.  If  the  sale  is  or  is  not  to  take  place,  as  a  particular  event  may  or 
may  not  happen,  or  is  made  to  depend  upon  the  will  or  discretion  of 
the  executor  or  trustee,  the  conversion  will  not  be  consummated  in  law 
until  the  prescribed  event  hai)pens,  or  until  the  executor  or  trustee  ex- 
ercises the  power  to  sell,  as  the  case  may  be;  and  in  such  case  the  con- 
version in  fact  does  not  necessarily  result  from  the  execution  of  the 
command  of  the  testator,  but  is  dependent  upon  the  happening  of  the 
prescribed  event,  or  the  exercise  by  the  executor  or  trustee  of  the  power 
vested  in  him  to  change  the  form  of  the  property.  There  is  no  notional 
conversion  until  it  is  settled  that  the  original  form  of  the  property  shall 
be  changed.  If  the  testator  does  not  himself  settle  that  fact,  but  leaves 
it  to  be  settled  in  the  future  in  a  manner  prescribed  by  him,  there  is  no 
room  for  the  operation  of  the  fiction  of  a  conversion  until  the  direction 

•  17  N.  Y.  561. 
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the  property  is  to  take  is  fixed.  Equity  does  not  consider  a  thing  as 
done  until  it  is  determined  that  it  ought  to  be  done.'  The  following  is 
Mr.  Pomeroy's  statement  of  the  rule  as  to  the  time  from  which  the  con- 
version takes  place  :  "  The  instrument  might  in  exj)ress  terms  contain 
an  absolute  direction  to  sell  or  to  purchase  at  some  specified  time,  and 
if  it  created  a  trust  to  sell  upon  the  happening  of  a  specified  event, 
which  might  or  might  not  happen,  then  the  conversion  would  only  take 
place  from  the  time  of  the  happening  of  that  event,  but  would  take 
place  when  the  event  happened  exactly  as  though  there  had  been  an 
absolute  direction  to  sell  at  that  time.  Subject  to  this  general  modifi- 
cation the  rule  is  settled  that  a  conversion  takes  place  in  wills  as  from 
the  death  of  the  testator,  and  in  deeds  and  other  instruments  inter  vivoSy 
as  from  the  date  of  their  execution,"  "^ 

Our  conclusion  from  the  authorities  and  from  a  consideration  of  the 
reasons  which  support  the  equitable  doctrine  of  conversion  is,  that  that 
interest  or  estate  in  the  land  which  the  will  requires,  absolutely  and 
without  contingency,  shall  be  sold  and  converted  into  money  which  is  to 
be  paid  to  certain  beneficiaries,  is,  for  the  purposes  of  that  provision,  to 
be  considered  as  money  from  the  date  of  the  testator's  death.  It  is  as 
if  the  testator  had  taken  that  interest  or  estate  in  the  land  within  his  grasp 
and  transformed  it  under  his  own  hand  into  another  kind  of  property. 
It  is  none  the  less  a  gift  of  personal  property  from  the  beginning  be- 
cause there  is  a  postponement  of  the  time  when  the  legatees  can  come 
into  the  enjoyment  of  the  legacies.  A  contingency  as  to  the  time  when 
the  actual  change  in  the  form  of  the  property  shall  take  place  does  not 
lessen  the  effect  of  the  act  of  the  testator  in  making  the  land  money  by 
directing  the  appropriation  of  the  proceeds  of  its  sale  to  the  satisfaction 
of  a  gift  of  money.  If  the  testator  is  the  owner  in  fee  of  the  land  he 
may  carve  out  any  interest  or  estate  he  pleases  and  direct  that  alone  to 
be  sold  and  the  proceeds  applied  on  a  legacy.  As  to  the  remaining  in- 
terest or  estate  in  the  land,  to  which  the  testator  does  not  undertake  to 
impart  the  qualities  of  money,  the  land  continues  land  with  all  the  inci- 
dents which  attach  to  such  estate  at  law. 

The  result  in  this  case  is,  that  though  the  testator's  widow  had  a  life 
estate,  and  so  long  as  she  lived  held,  used,  and  enjoyed  the  land  as 
such,  yet,  for  the  purposes  of  the  provision  made  for  the  children,  the 
remainder,  after  such  life  estate  is  to  be  considered  in  equity  as  money 
from  the  date  of  the  testator's  death.  Wade  H.  Allen's  interest  in  such 
remainder  is  to  be  treated  as  a  vested  interest  in  personal  property.     It 

'  King  V.  King,  13  R.  I.  501;  Keller  v.  Harper,  64  Md.  74;  Parker  v.  Glover, 
42  N.  J.  Eq.  559  ;  Haward  v.  Peavey,  128  111.  430  ;  s.  c.  15  Am.  St.  Rep.  120; 
Ford  V.  Ford,  70  Wis.  ig;  s.  c.  5  Am.  St.  Rep.  117. 

■■^  3  Pomeroy,  Eq.  Jur.,  §  1162. 
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follows  that  that   interest  passed  by  his  will.     The  City  Court  so  held 
and  decreed  accordingly.     Its  decree  must,  therefore,  be  affirmed. 
Affirmed. 


ACKROYD  V.  SMITHSON  and  Others. 
In  Chancery,  before  Lord  Loughborough,  C,  March  4,  1780- 

\_Reported  in  I  Brown,  Chancery,  503.] 

Christopher  Holdsworth,  by  his  will,  gave  {int.  al.)  to  the  de- 
fendants, Smithson  and  Ibbetson,  their  executors  and  administrators, 
^200  in  trust  to  put  the  same  out  at  interest,  and  to  apply  the  inter- 
est in  bringing  up  the  defendant,  Mary  Bracklebank,  then  an  infant, 
till  21,  the  principal  to  be  paid  to  her  at  21,  and  if  she  died  before 
21,  then  to  be  paid  to  her  representative  ;  and  bequeathed  to  the 
Rev.  Thomas  Whitaker  ^100,  to  James  Roberts  and  William  Rob- 
erts ;^ioo  each,  to  Grace  Ogle  ;^2oo,  to  George,  Ann,  and  Phoebe 
Ogle,  her  children,  ;^ioo  each,  to  Joseph  Scurr  ;^2oo,  to  Benjamin 
Wright  ;C2oo,  to  Mrs.  Molyneaux  ^400,  to  Hannah  Close  jQiS'^^  to 
William  Hawkeswell  ;!^ioo,  to  Mary  Ross  ^200,  to  Joseph  Marshall 
^200,  all  which  legacies,  together  with  other  legacies  given  by  his 
will,  he  directed  to  be  paid  at  the  end  of  six  months  after  his 
decease ;  and  the  said  testator  thereby  gave  all  his  messuages, 
cottages,  lands,  tenements,  and  hereditaments  situate  at  the  Bank,  in 
the  township  of  Leeds,  with  their  appurtenances,  and  all  his  real 
estate  not  therein  before  devised,  and  all  his  household  goods  and 
furniture,  plate,  linen,  stock  in  trade,  and  all  his  personal  estate  what- 
soever, unto  the  defendants,  Smithson  and  Ibbetson,  their  heirs,  ex- 
ecutors, administrators,  and  assigns  to  hold  the  same  to  them,  their 
heirs,  executors,  administrators,  and  assigns  forever,  in  trust,  that  they 
should,  as  soon  as  convenient  after  his  decease,  sell  all  his  said  messu- 
ages, etc.,  for  such  price  or  prices  as  could  be  got  for  the  same,  and 
thereby  to  convert  such  real  and  personal  estate  so  to  them  devised, 
and  every  part  thereof,  into  ready  money,  and  by  and  out  of  the 
money  arising  by  such  sale  to  pay  all  his  debts,  legacies,  and  funeral 
expenses,  and  charges  of  proving  his  will;  and  after  payment  thereof 
and  retaining  to  themselves  ^50  each,  which  he  thereby  gave  them 
for  their  trouble,  in  trust  out  of  such  moneys  to  arise  as  aforesaid,  to 
pay  all  legacies  and  annuities  thereby  bequeathed,  at  the  time  and  in 
the  manner  thereby  directed  ;  and  if  after  all  such  payments  made, 
and  putting  out  of  the  funds  as  thereby  directed,  for  iaising  the  an- 
nuities thereby  given,  and  indemnifying  kis  trustees  from  all  charges, 
expenses,  and  loss  which  might  attend  the  carrying  the  trusts  of  his 
62 
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will  into  execution,  there  should  remain  an  overplus  in  the  hands  of 
the  trustees,  which  he  apprehended  there  would  be  to  a  considerable 
amount,  he  directed  that  they  and  the  survivors  of  them  should, 
within  six  months  after  the  same  should  be  ascertained,  pay  the  same 
unto  his  said  legatees,  Thomas  Whitaker,  James  Roberts,  William 
Roberts,  Grace  Ogle,  George  Ogle,  Ann  and  Phoebe  Ogle,  Joseph 
Scurr,  Benjamin  Wright,  Mrs.  Molyneaux,  H.  Close,  William  Hawkes- 
well,  Mary  Bracklebank,  Mary  Ross,  and  Joseph  Marshall,  in  pro- 
portion to  their  several  and  respective  legacies  therein  to  them  be- 
queathed ;  and  the  testator  thereby  willed  and  devised  that  two 
several  sums  of  ^250  each,  which  he  had  therein  directed  to  be  put 
out  on  securities  in  the  names  of  his  trustees,  and  the  interest  arising 
therefrom  to  be  respectively  paid  to  M.  Thackeray  and  R.  Gaunt, 
during  their  respective  lives,  should,  upon  the  several  deaths  of  them 
the  said  M.  Thackeray  and  R.  Gaunt,  be  paid  in  the  like  proportions 
unto  them  his  said  several  and  respective  legatees. 

Benjamin  Wright  and  Mrs.  Molyneaux  died  in  the  lifetime  of  the 
testator. 

The  bill  was  filed  by  the  next  of  kin  of  the  testator,  against  the 
surviving  legatees  and  the  heir  at  law,  claiming  the  legacies  given 
to  the  deceased  legatees,  their  shares  in  the  overplus,  and  in  the  two 
sums  of  ;^25o  as  lapsed,  and  become  part  of  the  personal  estate  of 
the  testator. 

The  cause  came  on  at  the  Rolls,  July  10,  1778,  when  His  Honor 
(Sir  Thomas  Sewell),  being  of  opinion  that  the  surviving  legatees 
took  the  whole  residue,  in  proportion  to  their  several  legacies,  dis- 
missed the  bill,  without  costs. 

From  this  decree  the  plaintiffs  appealed  to  Lord  Chancellor ;  and 
the  cause  coming  on  to  be  heard  before  his  Lordship, 

Mr.  Kenyan  attempted  to  support  the  decree. 

Mr.  Scott  for  the  heir  at  law. 

The  Chancellor  reversed  the  decree,  and  directed  an  account  to 
be  taken  of  the  personal  estate,  and  the  money  arising  from  the  sale 
of  the  real  estate,  and  that  the  share  of  the  deceased  legatees  in  the 
overplus  should  be  divided  between  the  next  of  kin  and  the  heir; 
this  is,  so  much  of  those  shares  as  was  constituted  of  the  personal 
estate  to  the  next  of  kin,  and  so  much  as  was  made  up  of  the  produce 
of  the  real  estate  to  the  heir.  He  said  that  he  fully  approved  the  de- 
terminaticin  in  Digby  v.  Legard.  That  he  used  to  think,  when  it  was 
necessary  for  any  purposes  of  the  testator's  disposition,  to  convert  the 
land  into  money,  that  the  undisposed  money  would  be  personalty; 
but  the  cases  fully  proved  the  contrary.  It  would  be  too  much  to  say 
that  if  all  theJegatees  had  died,  the  heir  could,  as  he  certainly  might, 
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he  said,  prevent  a  sale ;  and  yet  to  say  that  because  a  sale  was  neces- 
sary, the  heir  should  not  take  the  undisposed  part  of  the  produce. 
The  heir  must  stand  in  the  place  of  the  residuary  legatees  who  died, 
as  to  the  produce  of  the  real  estate.  He  said  he  approved  the  dis- 
tinctions made  in  behalf  of  the  heir,  and  decreed  as  before. 


SMITH  V.  CLAXTOX  and  Others. 
In  Chancery,  before  Sir  John    Leach,  V.C,  January  17,   1820. 

\Reported  in  4  Maddock  484]. 

Thomas  Smith,  by  his  will,  ist  April,  181 1,  after  making  certain 
specific  bequests  to  his  wife,  Margaret  Smith,  bequeathed  all  other  his 
personal  estate  and  effects  of  what  nature  or  kind  soever  unto  P.  Hisil- 
ton  and  Thomas  Stevenson  (two  of  the  defendants),  their  executors, 
etc. ;  and  devised  all  his  freehold  messuages,  dwelling-houses,  tene- 
ments and  hereditaments,  situate  in  the  town  of  Stokesley,  unto  the  use 
of  Hisilton  and  Stephenson,  their  heirs  and  assigns,  upon  trust,  as  soon 
as  might  be  after  his  decease,  to  sell  and  dispose  of  his  said  real  and 
personal  estate  and  effects  for  the  best  price  that  could  be  reasonably 
had  or  gotten  for  the  same ;  and  directed  his  trustees,  and  the  survivor, 
etc.,  to  stand  possessed  of  the  money  to  arise  and  be  produced  by  the 
sale,  upon  trust,  to  pay  such  debts  as  he  might  owe  at  the  time  of  his 
decease,  his  funeral  expenses,  and  the  following  legacies,  viz.  :  to  his 
wife  ^40,  to  be  paid  immediately  upon  his  decease ;  to  his  son 
Thomas  Smith  ^10,  to  be  also  paid  immediately  after  his  decease;  to 
his  son  Joseph  Smith  (a  defendant)  ^300  ;  to  his  son  Robert  Smith 
^1,000;  and  to  his  niece  Mary  Potter  ^40.  The  three  last  legacies 
to  be  paid  at  the  end  of  six  calendar  months  after  his  decease,  without 
interest,  if  they  should  be  living,  but  not  otherwise.  And,  upon  further 
trust,  to  pay  testator's  nephew-in-law,  Thomas  Caxton,  ^40,  to  be  paid 
at  the  age  of  twenty-one  years,  and  subject  thereto  and  to  the  provisos 
in  his  will ;  upon  trust,  to  pay  the  ultimate  residue  or  surplus  to  his 
wife,  her  executors,  etc.  And  the  testator  by  his  will  further  gave  and 
devised  all  his  other  freehold  closes  or  parcels  of  ground  in  the  town- 
ship or  parish  of  Stokesley,  known  by  the  name  of  Mill  P^iggs,  unto 
Hisilton  and  Stephenson,  their  heirs  and  assigns,  upon  trust,  to  receive 
the  profits  thereof,  and  to  pay  the  same  to  his  wife  during  her  life  ;  and 
after  her  death,  during  the  life  of  his  son  Thomas,  to  pay  the  same 
into  his  proper  hands,  etc.  ;  and  after  his  said  son's  decease,  that  his 
said  trustees  should  stand  seised  of  the  said  closes,  upon  trust,  to  sell 
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the  same,  and  to  apply  the  money  arising  by  the  sale  to  and  amongst 
Robert,  the  son  of  the  said  testator's  son  Thomas,  and  all  and  every 
other  child  or  children  of  his  said  son  Thomas,  lawfully  to  be  begotten, 
in  equal  shares,  to  be  considered  a  vested  interest  in  them  respectively 
as  and  when  they  should  attain  twenty-one ;  but  if  his  said  grandson, 
and  all  other,  the  children  of  his  said  son  Thomas  thereafter  to  be  born, 
should  die  before  any  of  them  attained  twenty-one  years,  unmarried, 
and  without  issue,  then  the  money  to  arise  by  the  sale  of  the  said  closes 
should  be  in  trust  for  the  testator's  sons,  Joseph  and  Robert  (in  equal 
shares),  their  executors,  etc.  And  the  testator  further  gave  certain  other 
freehold  estates,  and  certain  leasehold  estates,  to  the  same  trustees  upon 
trust,  to  pay  an  annuity  of  ^27  to  his  son  Thomas,  during  the  life  of 
his  wife,  and  subject  thereto  to  pay  the  rent  and  profits  to  his  son 
Robert  for  his  life ;  and  after  the  death  of  Robert  to  sell  the  same,  and 
apply  the  produce  for  the  benefit  of  the  children  of  Robert  in  manner 
therein  mentioned  ;  and  if  there  should  be  no  children  of  Robert,  then 
the  money  to  arise  from  the  sale  should  be  in  trust  for  his,  the  testator's, 
sons  Thomas  and  Joseph,  in  equal  shares,  their  executors,  etc. 

The  testator  died  29th  February,  18 16,  and  left  surviving  Thomas 
Smith,  his  eldest  son  and  heir  at  law  ;  and  also  his  two  other  children, 
Margaret  Smith  and  Joseph  Smith  ;  but  the  testator's  wife,  and  his  son 
Robert,  and  also  his  grandson  Robert  (the  son  of  the  testator's  son 
Thomas),  died  in  the  lifetime  of  the  testator.  The  legacies  bequeathed 
to  them  having  lapsed,  the  other  specific  and  pecuniary  legacies  and 
debts  charged  upon  the  testator's  freehold  estate,  in  aid  of  his  personal 
estate,  were  very  small,  and  were  paid  out  of  his  personal  estate,  which 
was  more  than  suflficient  for  the  payment  of  the  same. 

Thomas  Smith,  the  son,  died  14th  June,  18 16,  without  issue,  having 
previously  made  his  will,  but  not  attested,  so  as  to  pass  real  estates  in 
favor  of  the  plaintiff,  his  wife,  and  others  ;  and  the  wife  filed  the  present 
bill  to  obtain  a  decision  as  to  the  effect  of  the  v/ill  of  Thomas  Smith  the 
elder,  and  the  questions  were  : 

1.  Under  the  first  devise,  whether,  as  the  debts  and  legacies  were 
paid  from  the  personal  estate,  and  the  wife  was  dead,  Thomas,  the  heir 
of  the  testator,  took  the  estates,  as  land  which  descended  to  his  heir ; 
or  as  money,  which  passed  to  his  personal  representative  ? 

2.  Under  the  second  devise,  whether,  as  the  testator's  son,  Robert, 
had  died  in  his  lifetime,  the  moiety  of  the  produce  of  the  sale,  which 
was  given  to  him,  and  being  lapsed  by  his  death,  vested  in  Thomas,  as 
the  heir  of  the  testator,  was  to  be  considered  as  land  descending  to  the 
heir  of  Thomas  ;  or  as  part  of  the  personal  estate  of  Thomas  ? 

3.  Under  the  third  devise,  whether  the  moiety  of  the  produce  of  the 
sale,  which  Thomas  the  heir  took  by  limitation,  upon  failure  of  Robert 
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and  his  children,  was  also  to  be  considered  as  land  descending  to  the 
heir  of  Thomas ;  or  as  part  of  the  personal  estate  of  Thomas  ? 

Mr.  Bell  and  Mr.  Willis  for  the  plaintiff. 

Mr.  Sugden  for  the  executors  of  Thomas  Smith  and  son,  in  the  same 
interest. 

Mr.  Wetherell  and  Mr.  Wilbraham  for  the  defendant,  Joseph  Smith. 

The  Vice-Chancellor.  The  inaccuracy  of  some  expressions, 
which  are  to  be  found  in  the  books,  has  created  much  of  the  difficulty 
which  arises  in  cases  of  this  kind.  I  have  anxiously  considered  every 
authority  which  has  been  referred  to ;  and  my  endeavor  has  been  to 
extract  from  them  certain  general  principles  which  may  admit  of  clear 
application.  Where  a  devisor  directs  his  real  estate  to  be  sold,  and 
the  produce  to  be  applied  to  particular  purposes,  and  those  purposes 
partially  fail,  the  heir  at  law  is  entitled  to  that  part  of  the  produce  which 
in  the  events  is  thus  undisposed  of.  The  heir  at  law  is  entitled  to  it, 
because  the  real  estate  was  land  at  the  devisor's  death ;  and  this  part 
of  the  produce  is  an  interest  in  that  land  not  effectually  devised,  and 
which  therefore  descends  to  the  heir.  It  is  for  this  reason  that  the 
produce  of  an  estate,  which  the  devisor  directs  to  be  sold,  can  never  be 
strictly  part  of  his  general  personal  estate.  If  a  devisor  directs  such 
produce  to  be  paid  to  his  executors,  and  applied  as  part  of  his  personal 
estate,  the  executors  take  it  as  devisees.  Every  person,  taking  an  in- 
terest in  the  produce  of  land  directed  to  be  sold,  is  in  truth  a  devisee, 
and  not  a  legatee.  A  devisor  may  give  to  his  devisee  either  land,  or 
the  price  of  land,  at  his  pleasure  ;  and  the  devisee  must  receive  it  in 
the  quality  in  which  it  is  given,  and  cannot  intercept  the  purpose  of  the 
devisor.  If  it  be  the  purpose  of  the  testator  to  give  land  to  the  devisee, 
the  land  will  descend  to  his  heir  ;  if  it  be  the  purpose  of  the  devisor  to 
give  the  price  of  land  to  the  devisee,  |it  will,  like  other  money,  be 
part  of  his  personal  estate.  Under  every  will,  when  the  question  is, 
whether  the  devisee  or  the  heir  failing,  the  devisee  takes  an  interest  in 
land,  as  land  or  money,  the  true  inquiry  is,  whether  the  devisor  has 
expressed  a  purpose  that,  in  the  events  which  have  happened,  the  land 
shall  be  converted  into  money  ?  Where  a  devisor  directs  his  land  to 
be  sold,  and  the  produce  divided  between  A  and  B,  the  obvious  purpose 
of  the  testator  is,  that  there  shall  be  a  sale  for  the  convenience  of  divi- 
sion ;  and  A  and  B  take  their  several  interests  as  money,  and  not  land. 
So,  if  A  dies  in  the  lifetime  of  the  devisor,  and  the  heir  stands  in  his 
place,  the  purpose  of  the  devisor,  that  there  shall  be  a  sale  for  the  con- 
venience of  division,  still  applies  to  the  case ;  and  the  heir  will  take  the 
share  of  A,  as  A  would  have  taken  it — as  money,  and  not  land.  But  in 
the  case  put,  let  it  be  supposed  that  A  and  B  both  die  in  the  lifetime 
of  the  devisor,  and  the  whole  interest  in  the  land  descends  to  the  heir ; 
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the  question  would  then  be,  whether  the  devisor  can  be  considered  as 
having  expressed  any  purpose  of  sale  applicable  to  that  event,  so  as  to 
give  the  interest  of  the  heir  the  quality  of  money.  The  obvious  purpose 
of  the  devisor  being,  that  there  should  be  a  sale  for  the  convenience  of 
division  between  his  devisees,  that  purpose  could  have  no  application 
to  a  case  in  which  the  devisees  wholly  failed,  and  the  heir  would  there- 
fore take  the  whole  interest  as  land. 

To  apply  these  principles,  which  I  apprehend  to  be  the  true  result  of 
all  the  authorities  to  the  present  case  :  Under  the  first  devise,  the  estate 
is  directed  to  be  sold,  and  the  produce  applied  in  aid  of  the  personal 
estate,  in  payment  of  debts  and  legacies ;  and  the  surplus  is  given  to 
the  wife.  The  debts  and  legacies  are  fully  paid  out  of  the  personal 
estate ;  and  the  wife  dies  in  the  testator's  lifetime.  The  whole  interest 
thus  resulted  in  Thomas  the  heir  ;  and  the  devisor's  purpose  of  sale 
being  plainly  for  a  distribution,  according  to  the  will,  has  no  application 
to  the  events  which  have  happened,  and  Thomas  took  the  estate  as  land, 
which  descends  in  that  character  to  his  heir. 

Under  the  second  devise,  there  is  an  obvious  purpose  of  sale  for  the 
convenience  of  division  between  the  sons  of  Thomas,  or  failing  them, 
between  the  devisor's  sons  Joseph  and  Robert.  The  only  son  of 
Thomas,  and  the  devisor's  son  Robert,  both  die  in  the  devisor's  lifetime, 
and  Thomas  the  heir  becomes  entitled,  by  lapse,  to  the  moiety  of  the 
produce  intended  for  Robert.  The  purpose  of  sale  for  convenience  of 
division  still  applies  to  the  events  which  have  happened,  and  this  moiety 
is  not  land,  but  personal  estate  of  Thomas  the  heir. 

Under  the  third  devise,  there  is  the  same  obvious  purpose  of  sale  ; 
first,  for  a  division  between  the  children  of  Robert ;  and  failing,  then 
between  Thomas  the  heir  and  Joseph.  There  were  no  children  of 
Robert,  but  the  purpose  of  sale  remains  ;  and  this  moiety  also  is  not 
land,  but  personal  estate  of  Thomas  the  heir. 

Under  both  these  last  devises,  Thomas  the  heir  might,  by  agreement 
with  his  brother  Joseph,  have  elected  to  take  his  interest  as  land,  but 
no  such  point  is  raised  in  the  pleadings,  nor  are  there  any  facts  before 
the  court  to  that  effect. 


CLARKE  V.  FRANKLIN. 
In  Chancery,  before   Sir  William  Page  Wood,  V.C,  April  22, 

23,  1858. 

\Reportedin  4  Kay  &  jfohnson  257.] 

By  an  indenture,  dated  1852,  John  Clarke  appointed  and  conveyed 
an  estate  at  Crick,  in  the  County  of  Northampton,  to  trustees,  to  the 
use  of  himself  for  life,  with  remainder  to  such  uses  as  he  should  by 
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deed  or  will  appoint,  with  remainders  over.  And  by  the  same  indent- 
ure he  granted  and  conveyed  certain  real  estate  in  Clarendon  Square, 
Leamington  Priors,  of  which  he  was  seised  in  fee,  and  assigned  two 
sums  of  ^1,000  each  secured  on  mortgage,  and  certain  personal  chat- 
tels therein  mentioned,  to  trustees:  Habendiwi,  after  and  subject  to  the 
same  estate  for  life  of  the  said  John  Clarke,  and  such  power  of  appoint- 
ment and  revocation  therein  as  was  thereinbefore  provided  and  limited 
respecting  the  estate  and  premises  at  Crick  aforesaid,  unto  and  to  the 
use  of  said  trustees,  their  heirs,  executors,  administrators,  and  assigns, 
according  to  the  tenure,  nature,  and  quality  thereof  respectively,  upon 
trust  to  sell  and  dispose  of  the  said  real  estate  and  personal  chattels, 
and  receive  the  purchase-money  and  the  said  moneys  respectively; 
and  after  payment  of  the  costs,  charges,  and  expenses  incident  to  and 
attending  such  sale,  and  collecting  and  calling  in  the  said  moneys,  to 
pay  six  sums  of  ;£so  each  and  one  sum  of  ^20  to  certain  persons 
named  in  the  indenture,  or  to  such  of  them  as  might  be  living  at  the 
death  of  the  said  John  Clake;  and  upon  trust  to  pay  the  residue  to  the 
minister,  churchwardens,  and  overseers  of  the  parish  of  Crick,  to  be  by 
them  applied  for  the  charitable  purposes  in  the  indenture  mentioned. 

The  indenture  was  not  enrolled  pursuant  to  the  provisions  of  the 
Mortmain  Act,  9  Geo.  2,  c.  36. 

On  the  same  day  John  Clarke  made  his  will,  by  which  he  ratified 
and  confirmed  the  indenture,  and,  after  making  certain  pecuniary 
bequests,  he  bequeathed  all  the  rest  and  residue  of  his  personal  estate 
not  affected  by  or  included  in  the  indenture,  upon  trust,  after  paying 
thereout  all  his  just  debts,  funeral  and  testamentary  expenses,  to  pay 
the  residue  to  trustees,  to  be  applied  and  disposed  of  by  them  upon 
such  and  the  like  trusts  as  were  mentioned  and  set  forth  in  the 
indenture  as  to  and  concerning  the  residue  of  his  real  and  personal 
estate  therein  mentioned. 

The  testator  died  in  1855  without  issue,  and  without  having  exer- 
cised the  power  of  revocation  and  appointment  contained  in  the 
indenture  of  1852. 

The  bill  was  filed  by  his  widow,  and  it  prayed  to  have  his  real 
and  personal  estate  administered  under  the  direction  of  the  court, 
and  that  the  rights  and  interests  of  all  parties  in  relation  to  the  real 
and  personal  estate  comprised  in  the  indenture  of  1852  might  be 
ascertained  and  declared,  and  the  trusts  thereof,  so  far  as  they  were 
valid,  administered  under  the  direction  of  the  court. 

By  the  decree  made  on  the  hearing  of  the  cause,  it  was  declared, 
that  the  charitable  trusts  under  the  indenture  of  1852  were  void,  so 
far  as  regarded  the  real  estate  and  the  personal  estate  savoring  of 
realty. 
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The  cause  now  came  on  for  further  consideration. 

Mr.  Rolt,  Q.C.,  and  Mr.  Lewin  for  the  plaintiff,  the  widow. 

Mr.  Wilkock,  Q.C,  and  Mr.  Erskine  appeared  for  the  trustees, 
and  Mr.  Wickens  for  the  crown. 

Vice-Chancellor  Sir  W.  Page  Wood.  It  appears  to  me  that 
this  point  is  governed  by  authority. 

The  case  of  Griffith  v.  Ricketts '  is  quite  in  accordance  with  the 
previous  authorities.  What  the  Vice-Chancellor  there  says  is  this: 
"  A  deed  differs  from  a  will  in  this  material  respect.  The  will  speaks 
from  the  death,  the  deed  from  delivery.  If,  then,  the  author  of  the 
deed  impresses  upon  his  real  estate  the  character  of  personalty,  that, 
as  between  his  real  and  personal  representatives,  makes  it  personal 
and  not  real  estate  from  the  delivery  of  the  deed,  and,  consequently, 
at  the  time  of  his  death.  The  deed  thus  altering  the  actual  character 
of  the  property  is,  so  to  speak,  equivalent  to  a  gift  of  the  expectancy 
of  the  heir  at  law  to  the  personal  estate  of  the  author  of  the  deed. 
The  principle  is  the  same  in  the  case  of  a  deed  as  in  the  case  of  a 
will;  but  the  application  is  different,  by  reason  that  the  deed  converts 
the  property  in  the  lifetime  of  the  author  of  the  deed,  whereas,  in  the 
case  of  a  will,  the  conversion  does  not  take  place  until  the  death  of 
the  testator."  '  It  is  not  a  question  of  actual  physical  conversion  of 
the  property  from  real  estate  into  personal  property,  but,  whatever  be 
the  time  at  which  that  conversion  is  directed  to  take  place,  whether 
in  the  grantor's  lifetime,  or  after  his  death,  the  grantor,  by  executing 
a  deed  of  this  description,  says,  in  effect:  "  From  the  time  I  put  my 
hand  to  this  deed,  I  limit  so  much  of  this  property  to  myself  as  per- 
sonal property." 

That  is  the  actual  decision  in  the  case  of  Hewitt  v.  Wright.'  There 
real  estate  was  limited  to  the  use  of  the  settlor  for  life,  with  remainder  to 
trustees,  in  trust  to  sell  and  pay  debts  and  a  sum  of  jQ2,\cio.,  and,  after 
payment  of  their  expenses,  to  pay  and  apply  the  residue  as  follows: 
To  raise  ^^1,500  and  pay  the  interest  to  Dorothy  Wright,  the  daughter 
of  the  settlor,  till  she  married,  and  to  pay  the  principal  to  Dorothy 
within  twelve  months  after  her  marriage;  and  there  was  a  power  of 
revocation.  The  settlor  died  without  having  exercised  that  power. 
Then  Dorothy  died  without  ever  having  been  married,  and  the  trust 
■as  to  the  principal  sum  of  ^^1,500  never  having  taken  effect,  the  ques- 
tion was,  whether  that  sum  was  personal  estate  in  the  grantor  and 
passed  by  his  will?  The  Lord  Chancellor  held  that  it  did.  "  If,"  he 
said,  "  it  goes  in  the  case  of  a  will  to  the  heir,  in  the  case  of  a  deed 
it  must  result  to  the  grantor;  and  though,  in  the  case  of  the  will,  it 
cannot  go  to  the  executor  as  money,  not  having  been  converted,  but 
'  7  Hare  299.  2  \^   ^ii,  312.  ^  I  Bro.  C.  C,  86. 
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must  descend  to  the  heir;  yet  he  should  think  that  it  was  personal 
estate  of  the  heir,  and,  if  he  were  dead,  would  go  to  his  executor  " 
(that  has  since  been  decided  to  be  the  case);  "and  if  so,  where  it 
resulted  to  the  grantor,  it  would  be  personalty  in  his  hands,  and  would 
pass  as  such." ' 

That,  therefore,  is  an  express  decision,  that,  notwithstanding  the 
trust  for  conversion  of  real  estate  into  personal  is  not  to  arise  until 
after  the  death  of  the  settlor,  the  property  is  impressed  with  the  char- 
acter of  personalty  immediately  upon  the  execution  of  the  deed,  and 
so  much  as  is  undisposed  of  results  to  the  grantor  as  personalty. 

The  doctrine  of  the  converse  case  of  personalty  directed  by  deed 
or  will  to  be  converted  into  land  is  fully  discussed  by  Lord  Eldon 
in  Wheldale  v.  Partridge,^  where,  upon  the  special  terms  of  the  instru- 
ment, it  was  held  not  to  be  one  which  upon  its  execution  clothed  the 
property  with  real  uses;  but  Lord  Eldon  said,  that,  but  for  those 
special  provisions,  and  if  there  had  been  nothing  more  in  the  deed, 
*'  the  property  would,  immediately  upon  the  execution  of  the  deed, 
have  been  impressed  with  real  qualities  and  clothed  v/ith  real  uses, 
and  the  money  would  have  been  land  ";'  clearly  recognizing  the  rule, 
that  conversion  takes  effect  from  the  moment  of  the  execution  of  the 
deed;  and  the  rights  of  the  parties,  and  the  character  in  which  the 
property  is  taken  by  them,  are  to  be  determined  according  to  that 
conversion. 

The  principle  of  these  authorities  is  therefore  clearly  settled;  and 
where,  as  here,  real  estate  is  settled  by  deed  upon  trust  to  sell  for 
certain  specified  purposes,  and  one  of  those  purposes  fails,  there, 
whether  the  trust  for  sale  is  to  arise  in  the  lifetime  of  the  settlor  or 
not  until  after  his  decease,  the  property  to  that  extent  results  to  the 
settlor  as  personalty  from  the  moment  the  deed  is  executed. 

The  only  exception  is,  where  the  whole  of  the  purposes  for  which 
conversion  is  directed  fail  from  the  moment  of  the  delivery  of  the 
deed.  In  Ripley  v.  Waterworth,*  Lord  Eldon  admits,  that,  where 
conversion  is  directed  for  a  particular  and  special  purpose,  or  out  and 
out,  but  the  produce  to  be  applied  to  a  particular  purpose,  and  the 
purpose  fails,  the  intention  fails,  and  this  court  regards  the  grantor 
as  not  having  directed  the  conversion.  So  here,  if  at  the  moment 
when  the  grantor  put  his  hand  to  this  deed  the  purpose  for  which  con- 
version was  directed  had  failed, — for  instance,  if  he  had  given  all  the 
proceeds  instead  of  a  part  to  charitable  purposes,  so  that  the  property 
Avould  have  been  at  home  in  his  lifetime,  the  court  would  have  re- 
garded it  as  if  no  conversion  had  been  directed,  and  the  property  would 
1  I  Bro.  C.  C.  90,  "^  8  Ves.  227. 

3  8  Ves.  236.  *  7  Ves.  435. 
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have  resulted  to  the  grantor  as  real  estate.  And  so  in  Hewitt  v. 
Wright,  if  the  only  purpose  of  conversion  had  been  the  gift  to 
Dorothy  on  her  marriage,  and  she  had  been  already  dead  at  the  date 
of  the  deed  without  having  been  married,  there  again  the  court  would 
have  regarded  the  grantor  as  not  having  directed  a  conversion. 

But  here  that  consideration  does  not  arise.  Here  some  of  the  pur- 
poses for  which  conversion  was  directed  had  not  failed  when  the  deed 
was  executed. 

It  appears  to  me,  therefore,  that  the  property  in  question  resulted 
to  the  grantor  as  personalty. 

Minute  of  Order.  Declare,  that,  by  the  indenture  of  1852,  the 
Clarendon  Square  estate,  therein  comprised,  was  bound  by  a  trust  for 
sale;  and  that  the  proceeds,  so  far  as  they  were  directed  to  be  applied 
to  charitable  purposes,  resulted  to  John  Clarke,  the  settlor,  as  per- 
sonal estate,  and  are  applicable  and  distributable  in  like  manner  as 
the  other  personal  estate  undisposed  of  by  his  will. 


CURTEIS  V.  WORMALD. 

In  the  Court  of  Appeal,  December  20,  187S. 

[Reported  itt  Law  Reports,  10  Chancery  Division  172.] 

The  testator,  George  Gent,  died  in  1818,  having  by  his  will  devised 
his  real  estates  in  settlement,  limiting  life  estates  to  several  persons, 
with  remainders  to  their  sons  successively  in  tail  male,  and  the  ultimate 
reversion  in  fee  to  a  relation  who  died  in  the  testator's  lifetime.  By  a 
codicil  he,  on  the  death  of  the  devisee  of  the  reversion,  substituted 
another  devisee ;  but  by  a  seventh  codicil  revoked  this  substituted 
devise,  and  by  an  eleventh  codicil  directed  that  "  the  remainder  of  the 
fee  simple  of  all  my  landed  estates  shall  go  in  such  way  as  the  law  may 
direct."  He  directed  his  trustees,  whom  he  also  appointed  his  execu- 
tors, to  lay  out  his  residuary  personal  estate  in  the  purchase  of  freehold 
and  copyhold  estates  to  be  settled  to  the  same  uses. 

All  the  tenants  for  life  survived  the  testator  and  died  without  issue, 
and  on  the  death  of  the  survivor  of  them  in  1870  all  the  dispositions  of 
the  real  estate  came  to  an  end. 

The  next  of  kin  of  the  testator  at  his  death  were  Edward  Walker 
and  Benjamin  Walker.  Edward  Walker  died  in  1820,  and  Benjamin 
Walker  in  1827.  The  testator's  debts  and  funeral  expenses  and  leg- 
acies were  all  paid,  and  at  various  times,  beginning  in  1821  and  ending 
in  1870,  considerable  sums  forming  part  of  the  testator's  residuary 
estate  were  invested  in  the  purchase  of  freehold  and  copyhold  estates. 
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The  freeholds  so  purchased  were  for  the  most  part,  if  not  entirely,  con- 
veyed to  the  uses  declared  by  the  will  and  codicils  concerning  the 
devised  estates.  The  copyholds  were  surrendered  to  the  trustees  on 
corresponding  trusts.  The  last  of  these  purchases  was  completed  after 
the  death  of  the  last  tenant  for  life,  but  the  contract  had  been  entered 
into  before  his  death. 

Edward  Walker  devised  his  real  estates  to  his  son  George  Walker 
absolutely.  Benjamin  Walker  died  intestate  as  to  his  residuary  real 
estate,  leaving  George  Walker  his  heir  at  law.  George  Walker  devised 
all  his  real  estate  to  the  plaintiff,  E.  Walker,  and  the  defendant,  Robert 
Walker,  upon  trusts.  The  plaintiff,  E.  Walker,  and  the  defendant, 
Robert  Walker,  were  thus  the  real  representatives  both  of  Edward 
Walker  and  of  Benjamin  Walker,  and  they  were  also  the  personal  rep- 
resentatives of  Edward  Walker.  The  personal  representative  of  Ben- 
jamin Walker  was  Jeremiah  Curteis,  the  other  plaintiff.  The  plaintiff, 
E.  Walker,  was  the  heir  at  law  of  both  Edward  Walker  and  Benjamin 
Walker. 

By  an  order  made  on  the  13th  of  November,  1876,  it  was  declared 
that,  according  to  the  true  construction  of  the  will  and  codicils  of  the 
testator,  and  in  the  events  which  had  happened,  he  had  died  intestate 
as  to  the  corpus  of  his  residuary  personal  estate,  and  that  his  next  of 
kin,  according  to  the  Statutes  of  Distribution,  living  at  his  death,  were 
entitled  to  such  corpus. 

A  summons  was  now  taken  out  by  the  plaintiff,  E.  Walker,  asking 
for  a  declaration  that  the  corpus  of  the  residuary  personal  estate  to 
which  the  next  of  kin  were  declared  by  the  order  of  the  13th  of  Novem- 
ber, 1876,  to  be  entitled,  devolved  as  real  estate.  The  summons  was 
heard  before  the  Master  of  the  Rolls  on  the  3d  of  March,  1878.' 

'  Jessel,  M.R.  The  point  which  I  have  to  consider  and  to  decide  is  this:  A 
testator  directed  his  trustees — for  although  the  same  persons  may  have  been 
appointed  executors  they  are  for  this  purpose  trustees,  and  trustees  only—  to 
lay  out  his  residuary  personal  estate  in  the  purchase  of  real  estate,  freeholds, 
and  copyholds,  to  be  settled  to  certain  uses,  comprising  a  long  series  of  limita- 
tions. The  residue  was  ascertained — that  is,  the  testator's  debts  and  legacies 
and  funeral  and  testamentary  expenses  were  all  paid,  and  then  the  residue  was 
at  different  times  laid  out  by  the  trustees,  pursuant  to  the  will,  in  the  purchase 
of  freehold  and  copyhold  estates,  which  were  conveyed  so  as  to  vest  the  legal 
estate  in  the  trustees. 

That  being  so,  the  limitations  took  effect  to  a  certain  extent,  and  then,  by 
reason  of  failure  of  issue  of  the  tenants  for  life,  the  ultimate  limitations  failed, 
and  there  became  a  trust  for  somebody.     Now,  for  whom  ? 

According  to  the  doctrine  of  the  Court  of  Equity,  settled,  if  I  may  say  so.  by 
the  well-known  case  of  Ackroyd  v.  Smithson  (i  Bro.  C.  C.  503) — for  it  has 
always  been  the  law  of  this  court  since — this  kind  of  conversion  is  a  conversion 
for  the  purposes  of  the  will,  and  does  not  affect  the  rights  of  the  persons  who 
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The  legal  personal  representative  of  Benjamin  Walker  appealed. 
The  appeal  was  heard  on  the  20th  of  December. 

Chitty,  Q.C.,  If  ice,  Q.C.,  and  G.  Murray  for  the  appellant. 

Davey,  Q.C.,  and  Romer  for  the  plaintiff,  Edward  Walker,  and  Bag- 
shawe,  Q.C.,  and  Snape  for  the  defendant,  Robert  Walker,  were  not 
called  upon. 

James,  L.J.  I  have  no  doubt  as  to  the  proper  decision  to  be  arrived 
at  in  this  case.  With  all  deference  to  the  judgment  of  Lord  Hatherley, 
it  is  impossible,  I  think,  to  arrive  at  any  other  conclusion  than  that  at 
which  the  Master  of  the  Rolls  has  arrived.  It  was  settled  by  Cogan  v. 
Stephens,'  that  what  was  the  right  rule  as  between  the  real  and  personal 
estate  where  land  was  directed  to  be  sold,  was  also  the  right  rule  as 
between  the  two  estates  in  the  case  where  money  directed  to  be  laid 
out  in  the  purchase  of  land;  that  is  to  say,  if  the  purpose  for  which  that 
land  was  required  failed,  the  undisposed  of  interest  went  back  to  the 
persons  entitled  to  the  personal  estate.  It  has  been  urged  that  this 
means  that  it  goes  back  to  the  executors  to  be  dealt  with  as  personal 
estate.  But  where  there  is  no  trust  remaining  to  be  performed,  and 
the  executors  have   entirely  discharged  themselves  from  every  execu- 

take  by  law  independent  of  the  will.  If,  therefore,  there  is  a  trust  to  sell  real 
estate  for  the  purposes  of  the  will,  and  the  trust  takes  effect,  and  there  is  an 
ultimate  beneficial  interest  undisposed  of,  that  undisposed  of  interest  goes  to 
the  heir.  If,  on  the  other  hand,  it  is  a  conversion  of  personal  estate  into  real 
estate,  and  there  is  an  ultimate  limitation  which  fails  of  taking  effect,  the  inter- 
est which  fails  results  for  the  benefit  of  the  persons  entitled  to  the  personal 
estate — that  is,  the  persons  who  take  under  the  Statutes  of  Distribution  as  next 
of  kin.  Their  right  to  the  residue  of  the  personal  estate  is  a  statutory  right 
independent  of  the  will. 

The  result  is  that  in  the  case  I  put  there  is  a  trust  for  the  next  of  kin.  How 
any  one  could  imagine  it  was  a  trust  for  anybody  else  it  is  difficult  to  understand; 
and  had  I  not  been  referred  to  the  judgment  of  a  very  eminent  judge  on  this 
subject  I  should  have  said  it  was  impossible  to  understand  it. 

There  certainly  is  authority  for  saying — a  single  authority,  and  an  authority 
standing  alone — that  the  ultimate  trust  is  not  for  the  next  of  kin,  but  for  the 
executors.  Why  ?  The  executors  have  ceased  to  have  anything  whatever  to 
do  with  the  matter.  They  have  paid  over  the  legacy  to  the  legatee,  who  hap- 
pens to  be  a  legatee-trustee,  and  who  holds  it  by  law,  under  the  Statutes  of 
Distribution,  as  trustee  for  the  next  of  kin,  and  no  one  else.  By  what  process 
of  reasoning  any  other  result  can  be  arrived  at  I  have  been  unable  to  discover. 
The  decision  to  which  I  have  referred  is  one  which,  to  my  mind,  is  utterly 
opposed  to  the  whole  law  upon  the  subject. 

Then  the  next  question  which  arises  is,  how  does  the  heir  at  law  in  the  first 
case,  or  the  next  of  kin  in  the  second,  take  the  undisposed  of  interest  ?  The 
answer  is,  he  takes  it  as  he  finds  it.  If  the  heir  at  law  becomes  entitled  to  it  in 
the  shape  of  personal  estate,  and  dies,  there  is  no  equitable  reconversion  as 

>  5  L.  J.,  Ch.  (N.S.)  17.— Ed. 
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torial  duty,  it  is  absurd  to  say  that  the  undisposed  of  interest  in  the 
personal  estate  is  to  go  back  to  them  upon  trust  for  the  persons  entitled 
to  the  personal  estate  ;  it  goes  directly  to  the  persons  beneficially  en- 
titled—that is  to  say,  to  the  next  of  kin,  just  as  the  undisposed  of  pro- 
ceeds of  the  sale  of  real  estate  go  to  the  heir  at  law.  And  therefore 
the  same  principle  applies  in  both  cases,  which  is  this,  that  where  you 
trace  property  into  a  man  there  is  no  equity  between  his  different 
classes  of  representatives  as  to  altering  the  position  in  which  that  prop- 
erty is.  If  it  is  money  arising  from  the  sale  of  land  it  remains  money  ; 
that  is  to  say,  the  heir  at  law  of  the  person  who  has  become  beneficially 
entitled  to  it  as  heir  at  law  has  no  right  to  have  it  reconverted  into  land. 
If  it  is  land  purchased  under  a  direction  to  invest  in  land,  the  persons 
interested  in  the  personal  estate  of  the  persons  who  have  become 
entitled  to  it  as  ext  of  kin  have  no  right  to  have  it  reconverted  into 
money.  This  property  came  to  the  next  of  kin  in  the  shape  of  real 
estate,  and  their  personal  representatives  have  no  equity  to  have  it 

between  his  real  and  personal  representative,  and  consequently  his  executor 
takes  it  as  part  of  his  personal  estate. 

On  the  other  hand,  if  the  next  of  kin,  having  become  entitled  to  a  freehold 
estate,  dies,  there  is  no  equity  to  change  the  freehold  estate  into  anything  else 
on  his  death;  it  will  go  to  the  devisee  of  real  estate,  or  to  his  heir  at  law  if  he 
has  not  devised  it,  and  will  pass  as  real  estate.  As  to  that,  there  is  no  ques- 
tion, no  doubt,  no  difficulty.  No  one  has  suggested  any  other  principle,  and 
even  in  the  case  cited — Reynolds  v.  Godlee  (Joh.  536,  582)  -it  was  admitted 
that  that  was  the  principle,  and  the  only  point  of  difference  or  distinction  sug- 
gested was  that  which  appears  to  me  to  be  opposed  to  the  whole  law  on  this 
subject,  namely,  that  there  was  an  ultimate  trust  for  the  executors,  and  not  for 
the  next  of  kin. 

As  that  does  not  seem  to  me  to  have  any  foundation,  and  as  it  appears  to  me 
to  be  opposed  to  both  principle  and  authority,  I  do  not  consider  myself  bound 
to  follow  that  decision,  and  I  may  say  that  I  am  very  glad  to  find  I  can  invoke 
the  very  same  judgment  of  the  very  same  judge  for  the  purpose  of  showing  that 
I  am  not  bound  to  follow  it;  for,  being  referred  to  a  decision  of  another  judge — 
the  Master  of  the  Rolls — given  several  years  before,  he  said  that  that  decision 
was  not  obligatory  upon  him;  but  that  as  he  thought  it  consonant  with  sense 
and  reason,  and  sound  law,  he  chose  to  follow  it.  Unfortunately  I  do  not 
entertain  the  same  view  as  regards  this  authority,  and  therefore  I  am  unable  to 
follow  it. 

A  declaration  was  accordingly  made  "  that  all  the  real  estate  bought  or  con- 
tracted to  be  bought  before  the  death  of  the  last  tenant  for  life  passed  to  Edward 
Walker  and  Benjamin  Walker,  the  next  of  kin  of  the  said  testator,  as  real  es- 
tate in  equal  moieties,  and  that  George  Walker  became  entitled  to  one  of  such 
moieties  as  the  devisee  of  the  said  Edward  Walker,  and  to  the  other  moiety  as 
the  heir  at  law  of  the  said  Benjamin  Walker  at  his  (Benjamin  Walker's)  death, 
and  that  both  of  such  moieties  passed  to  the  devisees  of  the  real  estates  under 
the  will  of  the  said  George  Walker. 
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converted  but  it  must  go  to  the  heirs  or  devisees  of  the  next  of  kin 
according  as  they  died  intestate  or  testate.  The  decision  of  the  Master 
of  the  Rolls  must  be  affirmed. 

Baggallay,  L.J.     I  entirely  assent,  and  for  the  same  reasons. 

Thesiger,  L.J.     I  am  of  the  same  opinion. 


JACOB  WELSH,   Executor,   v.    MARGARET   CRATER   and 

Others. 

In  the  Court  of  Chancery  of  New  Jersey,  February  Term, 

1880. 

[^Reported  in  32  New  Jersey  Equity  Reports  177.] 

Bill  for  directions  as  to  administration  of  estate  under  will.  On 
final  hearing. 

Mr.  Alfred  Mills  for  complainant. 

Mr.  J.  H.  Neighbour  for  Mary  Welsh. 

Mr.  C.  T.  Gle7i  for  Margaret  Crater's  children. 

The  Chancellor.  Philip  Welsh,  late  of  the  county  of  Morris, 
deceased,  by  his  will,  after  ordering  payment  of  his  debts  and  funeral 
expenses,  gave  to  his  wife,  in  lieu  of  dower,  $8,000  and  all  his  per- 
sonal property  of  every  kind,  except  money  and  securities  for  money. 
He  then  gave  to  her  all  his  real  estate  for  life,  with  provision  that  if 
she  should  prefer  to  have  it  sold,  his  executors  should  sell  it,  and 
invest  the  proceeds  of  the  sale  on  bond  and  mortgage  ;  and,  in  that 
case,  he  gave  to  her  for  life  the  interest  of  such  investment ;  and 
he  also  gave  to  her  for  life  the  interest  of  all  his  outstanding  bonds 
and  notes  and  other  securities,  after  payment  of  the  legacy  of  $8,000 
and  all  other  liabilities  of  his  estate.  He  then  ordered  that,  if  his 
real  estate  was  not  sold  in  her  lifetime,  it  should  be  sold  as  soon  as 
conveniently  could  be  after  her  decease,  and  that  the  "balance  of" 
his  "  estate,"  after  paying  the  legacy  of  $8,000,  should  be  equally 
divided  among  his  "  heirs."  He  appointed  his  wife  and  the  com- 
plainant executors.  His  wife  is  now  dead.  His  real  estate  was  not 
sold  until  after  her  death.  The  complainant,  the  surviving  executor, 
has  in  his  hands,  as  the  balance  of  the  estate,  $28,101.64,  of  which 
sum  $10,959.12  are  the  proceeds  of  the  sale  of  the  real  estate,  with 
interest  thereon,  and  the  rest  is  personal  estate  of  which  the  testator 
died  possessed.  The  testator  never  had  any  child.  His  nearest  re- 
lations at  the  time  of  his  death  were  his  two  sisters,  Margaret  Crater 
and  Susan  Neighbour;  four  children  and  eight  grandchildren  of  his 
brother  Jacob  Welsh  (who  died  before  the  making  of  the  will);  five 
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children  and  seven  grandchildren  of  David  Welsh,  another  deceased 
brother  of  the  testator,  who  also  died  before  the  making  of  the  will, 
and  five  children  and  seven  grandchildren  of  his  sister  Elizabeth 
Swackhammer.     She,  too,  died  before  the  making  of  the  will. 

The  question  submitted  is,  to  whom  does  the  balance  in  the  hands 
of  the  surviving  executor  go  under  the  will — to  the  heirs  at  law 
or  next  of  kin  of  the  testator?  And  if  to  the  latter,  whether,  as  to 
the  children  of  the  deceased  brothers  and  sister  of  the  testator, /^r 
stirpes  o\  per  capita? 

The  direction  to  convert  the  real  estate  is  absolute.  The  proceeds 
of  the  sale  of  it,  therefore,  are  personal  property.  It  is  a  well-settled 
rule  in  equity  that  when  lands  are  directed  to  be  converted  into  money 
and  the  proceeds  are  given  as  a  legacy,  the  legacy  will  be  treated  as 
a  legacy  of  personal  estate.' 

Here  the  testator  blends  the  proceeds  of  the  sale  of  his  real  estate 
with  his  personal  property,  and  disposes  of  them  together.  But  it  is 
urged  that  the  language,  "  the  balance  of  my  estate  after  paying  the 
aforesaid  legacy"  (the  legacy  of  $8,000  to  the  testator's  wife),  has 
reference  to  his  personal  estate  alone. 

The  whole  section  is  as  follows  : 

"  I  do  order,  that  as  soon  as  conveniently  can  be  after  her  [his 
wife's]  decease,  that  if  my  real  estate  has  not  been  sold,  that  it  shall 
then  be  sold  and  the  balance  of  my  estate,  after  paying  the  aforesaid 
legacy  [of  $8,000  to  his  wife],  to  be  equally  divided  among  my  heirs." 

It  is  manifest,  from  the  connection  in  which  the  words  "balance 
of  my  estate  "  are  used  (after  the  provision  for  absolute  conversion 
of  his  real  estate),  that  by  them  the  testator  meant  his  entire  estate, 
including  the  proceeds  of  the  sale  of  his  real  property  remaining 
after  deducting  the  legacy  of  $8,000.  And  since  the  estate  so  to  be 
divided  is  wholly  personal,  it  goes  to  his  next  of  kin  and  not  to  his 
heirs  at  law,  notwithstanding  the  gift  is  in  terms  to  his  "  heirs."  " 

The  testator  directs  that  the  balance  of  his  estate  shall  be  equally 
divided  among  (under  this  construction)  his  next  of  kin.  His  only 
relations,  as  before  stated,  were  his  two  sisters,  and  children  and 
grandchildren  of  his  two  deceased  brothers,  and  children  and  grand- 
children of  his  deceased  sister. 

The  statute  of  distributions  is  express  and  clear  in  its  terms,  that 
there  shall  be  no  representation  among  collaterals,  after  brothers' 

'  Scudder  z*.  Van  Arsdale,  2  Beas.  no,  112;  Smith's  ex'r  v.  First  Presb.  Ch., 
II  C.  E.  Gr.  132  ;  Miller's  adm'r  v.  Miller,  10  C.  E.  Gr.  354,  and  cases  there 
cited  ;  Hand  v.  Marcy,  i  Stew.  65. 

'■'  Hawk,  on  Wills  92  n. ;  Scudder  v.  Van  Arsdale,  ubi  supra  ;  2  Redf.  on  Wills 
3S5.  386. 
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and  sisters'  children,  and  it  was  accordingly  held  in  Davis  v.  Van- 
derveer's  adm's '  that  whenever  the  estate  goes  in  whole  or  in  part  tO' 
collaterals,  the  right  to  take  by  representation  among  them  is  to  be 
limited  to  the  children  of  the  intestate's  brothers  and  sisters.  Where 
property  under  a  bequest  passes  to  the  persons  entitled  under  the 
statute  of  distributions  to  receive  it,  in  the  absence  of  any  express 
direction  in  the  will,  it  will  go  in  the  proportions  prescribed  by  the 
statute." 

In  such  case  where  they  are  not  all  in  equal  degree,  those  who 
take  by  representation  i-ake  per  stirpes.^ 

But  where  the  direction  of  the  will  is  that  it  shall  go  to  them  in 
equal  shares,  those  who  take  by  representation  iske  per  capita.* 

In  this  case  the  testator's  sisters  and  the  children  of  his  deceased 
brothers  will  take  per  capita.  And  distribution  is  to  be  made  among 
those  who  were  the  testator's  next  of  kin  at  the  time  of  his  death. ^ 

There  will  be  a  decree  in  accordance  with  these  views. 


LOUIS    De  V.  WILDER,  Appellant,  v.  LAFAYETTE   RAN- 
NEY  ET  AL.,  Executors,  etc..  Respondents. 

In  the  Court  of  Appeals  in  New  York,  February  8,  1884. 

[Reported  in  95  New  York  Reports  7.] 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order  made 
January  17,  1883,  which  afifirmed  a  judgment  in  favor  of  defendants, 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

This  action  was  brought  to  compel  a  specific  performance  of  a 
covenant  in  a  lease,  for  a  sale  and  conveyance  of  the  demised 
premises. 

The  material  facts  are  stated  in  the  opinion. 

Williaifi  W.  Badger  for  appellant. 

E.  Countryman  for  respondent. 

Earl,  J.  In  January,  1879,  Henry  D.  Ranney  died  in  the  city  of 
New  York,  leaving  a  last  will  and  testament,  in  which  he  appointed 

'  8  C.  E.  Gr.  558. 

'Roach  V.  Hammond,  Prec.  in  Chan.  410;  Scudder  v.  Van  Arsdale,  tihi 
supra  ;  Eagles  v.  La  Breton,  L.  R.  (15  Eq.)  148  ;  Fielden  v.  Ashworth,  L.  R. 
(20  Eq.)  410. 

''Scudder  v.  Van  Arsdale,  ubi  supra  ;  2  Kent's  Com.  425. 

■^  Scudder  v.  Van  Arsdale,  ubi  supra  ;  Smith  v.  Palmer,  7  Hare  225. 

^Eagles  V.  Le  Breton,  ubi  supra  ;  Tiffin  v.  Longman,  15  Beav.  275  ;  Urqu- 
hart  V.  Urquhart,  13  Sim.  613  ;  Theobald  on  Wills  172. 
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Lafayette  Ranney  and  Thomas  Russell  executors,  who  were  also  to 
act  as  trustees  in  the  execution  of  the  provisions  of  the  will.  He 
gave  and  devised  to  his  executors,  for  the  uses  and  purposes  men- 
tioned in  his  will,  all  his  residuary  estate,  and  directed  them  to  con- 
solidate it  into  a  safe  and  permanent  fund,  which  would  yield  a 
regular  interest  or  income  ;  gave  them  power  to  sell  and  convey  real 
estate,  loan  and  invest  money  as  the  best  interests  of  his  estate  might 
demand,  and  directed  that  the  entire  interest  or  income  thus  derived, 
after  paying  taxes,  repairs  to  houses,  and  all  necessary  expenses  and 
disbursements  connected  with  his  real  estate,  should  be  paid  over  to 
his  wife  for  her  support  through  life  ;  and  after  the  decease  of  his- 
wife,  he  directed  the  estate  to  be  distributed  as  mentioned  in  the 
will.  After  his  decease  the  will  was  admitted  to  probate,  and  letteis 
testamentary  were  issued  to  both  of  the  executors,  and  they  qualified 
and  entered  upon  the  discharge  of  their  duties  under  the  will. 
Among  the  lots  of  land  left  by  the  testator  as  a  part  of  his  residuar3r 
estate  was  a  lot  in  the  city  of  New  York,  with  a  house  thereon,  and 
on  the  loth  day  of  April  the  executor  Ranney  entered  into  an  agree- 
ment in  writing  with  the  plaintiff  for  leasing  the  house  and  lot  to  him 
for  a  term  of  three  years  from  the  first  day  of  May,  1879,  at  an  annual 
rental  of  $1,200,  the  agreement  purporting  to  be  between  the  two  ex- 
ecutors as  parties  of  the  first  part  and  the  plaintiff  as  party  of  the  sec- 
ond part ;  and  it  contained  a  stipulation  that  upon  payment  by  the 
party  of  the  second  part  of  all  claims  under  the  lease,  and  the  further 
payment  of  the  sum  of  $12,000,  the  parties  of  the  first  part  would  ter- 
minate the  lease,  and  convey  the  property  by  deed  to  the  party  of  the 
second  part ;  provided,  however,  that  such  purchase  should  be  per- 
fected within  two  years  from  the  date  of  the  agreement.  The  agree- 
ment was  signed  by  Ranney  alone  as  executor,  and  by  the  plaintiff.. 
The  other  executor,  Russell,  refused  to  execute  it,  objecting  to  the 
clause  giving  to  the  plaintiff  the  option  to  purchase  within  two  years. 
The  plaintiff  was  at  the  time  informed  by  Ranney  of  this  objection 
and  refusal  on  the  part  of  his  co-executor,  but  he  was  told  by  Ran- 
ney that  one  executor  was  as  good  as  two.  At  the  end  of  the  two 
years  the  plaintiff  claimed  to  have  exercised  his  option  to  purchase, 
and  offered  to  perform  on  his  part,  but  the  defendant  Russell  refused 
to  execute  any  deed,  and  perform  the  agreement,  upon  the  ground 
that  he  was  not  bound  thereby.  Then  this  action  was  commenced 
to  compel  the  specific  performance  of  the  agreement;  and  the  court 
at  trial  term  dismissed  the  complaint  on  the  ground  that  the  contract 
was  not  binding  upon  both  executors,  and  that  both  could  not  be 
compelled  to  join  in  the  conveyance. 

By  the  terms  of  the  will  the  title  to  the  real  estate  left  by  the  tes- 
63 
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tator  was  vested  in  the  two  executors,  and  it  is  settled  beyond  any 
controversy  that  in  such  a  case  it  can  be  conveyed  only  by  a  deed 
executed  by  both.  Under  this  will  the  executors  had  a  discretion  to 
exercise  as  to  the  time  when,  and  the  terms  upon  which,  the  real 
estate  should  be  sold,  and  the  parties  interested  as  beneficiaries  in  the 
estate  had  the  right  to  the  exercise  of  the  discretion  by  both  ex- 
ecutors. One  could  not  convey  without  the  other,  or  enter  into  any 
agreement  to  convey  which  would  be  binding  upon  the  other.'  Here 
it  is  proved  by  uncontradicted  evidence,  and  found  by  the  trial  court, 
that  Russell  did  not  assent  to  the  clause  in  the  agreement  giving  the 
plaintiff  the  option  to  purchase,  and  the  plaintiff  was  informed  of  that 
fact,  and  Russell  never  thereafter  ratified  the  agreement,  but  uni- 
formly objected  to  that  clause  whenever  it  was  called  to  his  atten- 
tion. If  the  property  agreed  to  be  sold  had  been  strictly  personal, 
the  rule  would  be  otherwise,  because  one  executor,  or  one  trustee, 
may  dispose  of  personal  property  to  a  bona  fide  purchaser  without  the 
consent  of  the  other.  This  lot  was  not,  for  the  purpose  now  in  hand, 
personal  estate,  within  the  principles  laid  down  in  Bogert  v.  Hertell ' 
and  other  cases.  There  may  have  been  a  conversion  of  this  real 
estate  into  personalty  for  many  purposes,  but  not  for  all  purposes. 
It  physically  remained  real  estate,  taxable  as  such,  controllable  as 
such,  and  it  could  only  be  conveyed  as  such.  And  the  rules  of  law 
generally  applicable  to  real  estate  remained  applicable  to  this.' 

'  Brennan  zi.  Willson,  71  N.  Y.  502  ;  Berger  v.  Duff,  4  Johns.  Ch.  368. 

2  4  Hill  492. 

^  The  purchase  of  James'  interest  by  Llewellyn  is  established,  if  it  is  estab- 
lished at  all,  wholly  by  parol  proof.  There  was  no  writing  between  them,  and 
it  is  contended  that  the  transaction  falls  within  the  provisions  of  the  Statute  of 
Frauds.  We  have  already  said  that,  by  the  terms  of  the  will  of  Llewellyn  How- 
ell, Sr.,  deceased,  there  was  an  equitable  conversion  of  the  realty  into  person- 
alty ;  that  the  interest  of  the  heirs  was  therefore  personal,  not  real  ;  the  title  to 
the  land  was  in  the  executors,  and  the  heirs  were  entitled  to  the  proceeds  only. 
It  is  true  that,  if  all  the  parties  in  interest  had  joined  with  James,  equity  would 
have  allowed  them  to  take  the  land  in  lieu  of  the  money  ;  not  that  they  had  any 
equitable  interest  in  the  land,  under  the  law,  but,  being  the  only  parties  bene- 
ficially interested,  they  had  power  to  control  the  event.  In  such  a  case,  the 
heirs  take  title,  not  by  the  will,  but  by  their  own  act.  Their  election  to  take  the 
land  is  an  appropriation  of  their  interests  under  the  will  to  the  acquisition  of  the 
land,  as  upon  a  purchase,  and  an  equitable  estate  or  title  is  thereby  created  in 
them,  which  chancery  will  execute  by  compelling  a  conveyance.  But  until  the 
act  of  election  the  heirs  have  no  estate  or  title  which  would  be  the  proper  subject 
of  a  lien,  either  by  judgment  or  by  mortgage,  or  which  could  be  taken  in  execu- 
tion. In  Bailey  v.  Allegheny  N.  Bank,  104  Pa.  425,  a  mortgage  executed  under 
such  circumstances  was  treated  as  a  provisional  election  to  take  the  land,  con- 
tingent upon  the  agreement  of  the  other  heirs  to  unite  therein,  and  in  the  mean- 
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No  case  was  made  upon  the  proofs  for  damages  against  Ranney  for 
a  failure  to  convey  in  pursuance  of  the  agreement  executed  by  him  ; 
and  it  does  not  appear  that  any  claim  upon  the  trial  was  made  that 
relief  should  be  awarded  to  the  plaintiff  by  way  of  damages. 

On  the  whole,  therefore,  we  are  of  the  opinion  that  this  case  was 
properly  disposed  of,  and  the  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


APPEAL  OF  CATHARINE  A.  WENTZ  et  al. 

In  the  Supreme  Court  of  Pennsylvania,  May  27,  1889. 
[Reported  in  126  Pennsylvania  State  Reports  541.] 

Before  Paxson,  C.J.,  Sterrett,  Clark,  McCoUum,  and  Mitchell,  JJ. 

No.  126,  January  Term,  1889,  Sup.  Ct.  ;  court  below,  No.  55,  Jan- 
uary Term,  1888,  O.  C. 

On  June  7,  1888,  the  account  of  J.  L.  Hutchinson,  administrator  of 
VVilhelmina  E.  Bladen,  was  called  for  audit,  when  it  appeared  that  under 
proceedings  in  partition  in  1844,  the  real  estate  of  Peter  K.  Emerick, 
who  died  in  1843,  ^^^^  ^^^^  i"  parcels,  the  interest  of  his  widow  being 
either  charged  upon  the  parcel  sold  or  secured  by  the  mortgage  of  the 
purchaser.  On  the  death  of  the  widow,  December  11,  1886,  the  sum  of 
$8,000,  the  principal  set  apart  to  secure  the  widow's  interests,  became 
distributable  to  the  parties  entitled  thereto.  The  controversy  in  this 
case  arose  over  the  share  of  said  principal  to  which  Wilhelmina  E.  Bla- 
den, a  deceased  daughter  of  Peter  K.  Emerick,  would  be  entitled  were 
she  alive.  This  share,  being  the  one-fourth  of  the  fimd,  had  been  paid  over 
to  J.  L.  Hutchinson,  administrator  of  Wilhelmina  E.  Bladen,  who  had 
settled  an  account  embracing  it  as  of  his  decedant's  estate,  by  direction, 

time  as  an  equitable  assignment  of  the  interest  of  the  heir  as  personalty,  which, 
after  partition,  attached  as  a  lien  to  the  purpart  allotted  to  the  mortgagor  in 
severalty.  To  the  same  effect  is  Horner's  Appeal,  56  Pa.  405.  In  ail  the  cases, 
however,  the  interest  of  the  heir  prior  to  the  election  to  take  as  realty  has  been 
regarded  as  a  mere  chose  in  action,  and  we  can  discover  no  reason  why  it  can- 
not be  released  or  assigned  in  the  same  manner  as  other  choses  in  action.  No 
case  has  been  brought  to  our  notice  in  which  it  has  been  held  that  such  an 
assignment  falls  within  the  provisions  of  the  Statute  of  Frauds,  and  must  there- 
fore be  in  writing.  The  Statute  of  Frauds  applies  to  all  leases,  estates,  or  in- 
terests in  lands,  tenements,  or  hereditaments,  and  its  provisions  have  been  car- 
ried to  every  interest,  legal  or  equitable,  therein  ;  but  it  can  have  no  application 
in  the  transfer  of  personal  property. — Clark,  J.,  Mellon  v.  Reed,  123  Pa.  St. 
I,  17-18. — Ed. 
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the  question  as  to  whom  it  was  payable  being  reserved.    The  facts  fully 
appear  in  the  adjudication. 

On  July  25,  1888,  the  auditing  judge,  Ashman,  J.,  filed  the  following 
adjudication  : 

The  annexed  account  was  filed  pursuant  to  an  order  of  court  entered 
April  28,  1888,  in  the  estate  of  Peter  K.  Ernerick,  deceased,  from  which 
the  fund  now  for  distribution  arose.  The  purpose  of  the  order  was  to 
detcmine  the  parties  to  whom  the  fund  should  be  awarded. 

Peter  K.  Emerick  was  the  father  of  Wilhelmina  E.  Bladen,  the  dece- 
dent. He  died  in  March,  1843,  intestate,  leaving  a  widow,  Ann  Eme- 
rick, and  four  children,  Edgar,  Augustus  K.,  Catharine  A.  and  Wilhel- 
mina, the  three  last  being  minors.  His  real  estate,  in  several  parcels,  was 
afterwards  sold  under  proceedings  in  partition  and  the  interest  of  the 
widow  as  to  two  of  said  parcels  was  secured  by  the  mortgage  of  the  pur- 
chaser, and  as  to  the  remaining  parcels  was  charged  upon  the  land.  The 
widow  died  December  11,  1886,  and  the  principal  of  the  sum  set  apart 
for  her  interest  was  thereupon  divisible  among  the  parties  by  law  en- 
titled. The  principal,  amounting  to  a  little  over  $8,000,  was  collected 
by  Daniel  M.  Bowen,  Esq.,  who  had  been  appointed  their  attorney  in 
fact  for  that  purpose  by  the  surviving  children  of  Peter  K.  Emerick. 
He  paid  to  these  children  three-fourths  of  the  sum  so  collected,  and 
the  remaining  fourth  to  the  administrator  of  the  estate  of  Wilhelmina, 
the  deceased  child.  The  children  of  Peter  K.  Emerick  claim  that  the 
money  thus  paid  to  the  administrator  was  real  estate,  and  belongs  to 
them  as  heirs  at  law  of  the  said  Wilhelmina. 

Wilhelmina,  at  17  years  of  age,  married  Washington  L.  Bladen,  and 
died  still  in  her  minority,  leaving  surviving  her  husband,  and  one  child, 
William  E.  Bladen.  William,  the  son,  died  January  14,  1869,  a  minor, 
and  Washington  L.  Bladen,  the  father,  died  August  7,  1880. 

Of  the  children  of  Peter  K.  Emerick  claiming  the  fund,  two,  Augus- 
tus K.  Emerick  and  Catharine  A.  (now  Wentz),  survive.  Edgar  Eme- 
rick, another  child,  recently  died,  leaving  a  widow,  Anne  E.  Emerick, 
who  is  also  his  sole  devisee. 

The  argument  which  was  submitted  on  behalf  of  the  heirs  is  most 
elaborate  and  able,  and  perhaps  leaves  nothing  unsaid  which  either 
from  principle  or  authority  could  tend  to  support  their  claim  that  the 
fund  still  bears  the  impress  of  the  real  estate  from  which  it  accrued. 
But  it  contains  an  admission  which  the  auditing  judge  believes  is  self- 
destructive.  It  concedes  that  the  proceeds  of  sale  of  these  properties  be- 
came cash  in  the  hands  of  the  distributees  to  whom  they  were  paid,  and 
that  only  the  fund  retained  to  secure  the  widow,  which  was  indivisible, 
until  set  free  by  her  death,  was  insusceptible  of  possession  and  therefore 
could  not  be  distinguished  from  the  real  estate,  whose  place  it  took. 
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A  fallacy  hides  somewhere  in  the  proposition,  which  admits  that  the 
price  of  real  estate  sold  after  the  owner's  death  belongs  to  the  same 
persons  to  whom  the  owner  gave  the  real  estate,  or  who  took  it  from 
him  by  descent,  but  asserts  that  if  any  part  of  that  price  is  withheld  in 
order  to  secure  the  accidental  interest  of  a  life  tenant,  which  latter 
may  fall  in,  in  a  day  or  a  month  thereafter,  such  part  is  liable  to  be 
diverted  from  those  persons  or  some  of  them,  and  to  go  in  a  totally  dif- 
ferent direction.  The  error  is  in  the  assumption  that  the  cash  proceeds 
and  the  secured  moneys  do  not  together  constitute  one  fund,  each  part  of 
which  retains  its  character  of  real  estate,  or  drops  it  at  the  same  moment 
with  every  other  part.  It  is  not  answering  this,  to  say  that  the  reserved 
fund  cannot  be  reduced  into  manual  possession  ;  neither  can  the  money 
represented  by  a  promissory  note  which  is  not  yet  due  ;  yet  in  both 
cases,  the  interest  of  the  owner  has  a  present  value,  which  is  as  abso- 
lute and  almost  as  ascertainable  as  if  it  were  in  cash,  and  in  both  cases 
that  interest  may  be  a  subject  of  valid  sale. 

If  the  auditing  judge  is  correct  here,  the  question  is  disposed  of. 
The  cash,  produced  by  the  realty  sale,  passed  to  the  guardian  of  the  de- 
cedent as  real  estate,  but  became  money  in  his  hands,  on  the  same  prin- 
ciple that  money  impressed  with  the  character  of  realty  is  reconverted 
when  received  by  a  party  who  is  sin  juris,  and  has  its  absolute  control,  or, 
to  put  it  into  other  words, when  the  fund  and  its  use  are  united  in  the  same 
person.  This  principle  was  established  by  McCune's  Appeal.'  It  is 
objected  that  the  interest  of  the  widow  is  quasi  xe^X  estate.  But  the  char- 
acter which  for  her  protection  the  property  may  bear  as  to  her  ought 
not  to  determine  the  character  it  sustains  toward  the  heirs.  The  capital 
of  her  interest  vested  in  the  heirs  along  with  the  rest  of  the  purchase- 
money,  and  it  vested  in  them  as  the  cash  did,  in  possession,  only  its 
enjoyment  being  postponed.  As  was  said  in  Reish  v.  Commonwealth,' 
*'  the  enjoyment  of  real  estate  is  not  the  exact  equivalent  of  posses- 
sion " ;  in  other  words,  a  man  may  be  entitled  to  the  possession  of 
property  without  its  present  enjoyment.  The  share  of  the  minor  daugh- 
ter so  far  vested  in  her  guardian,  that  it  could  have  been  sold  under  an 
order  of  the  court,  and,  by  the  same  authority,  the  interest  of  the  widow 
could  have  been  commuted  for  money  by  the  guardian,  if  for  any  rea- 
son that  had  been  desirable.  The  guardian  would  then  have  received 
the  principal  of  the  fund  which  had  been  set  apart  for  the  widow's 
security.  Assume  that  this  is  not  so,  and  that  the  character  of  the  inter- 
est in  the  hands  of  the  widow  fixed  the  character  in  which  the  fund 
went  to  the  heirs,  a  conversion  nevertheless  was  worked  when  the  right 
to  the  fund  passed  by  a  second  transmission  to  the  child  of  this  dece- 

'  52  Pa.  450,  and  Kann's  Est.,  69  Pa.  2ig. 
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dent.  There  must  be  a  point  at  which  the  identity  of  moneys,  or  of 
securities  representing  moneys,  which  by  a  legal  fiction  are  character- 
ized as  real  estate,  is  to  be  deemed  lost ;  and  the  cases  have  marked 
that  point,  at  a  second  transmission  of  the  fund,  or  the  right  to  the 
fund,  which  is  the  same  thing.  It  does  not  matter  that  the  fund  has 
not  been  touched  by  the  owner,  as  by  reason  of  his  incapacity  from  non- 
age ;  the  law  converts  it  as  fully  as  he  might  himself  have  converted  it, 
if  capable.  If  the  cases  hitherto  have  treated  only  of  a  fund  of  actual 
cash,  and  not  of  securities  representing  cash,  or  of  a  vested  right  to 
cash  payable  in  the  future,  it  has  been,  no  doubt,  because  it  was  never 
supposed  that  any  distinction  existed  between  these  species  of  property. 

These  views  seem  to  the  auditing  judge  conclusive  against  the  claims 
set  up  by  the  heirs,  and  are  based  upon  authorities  which  were  collected 
in  Eckert's  Estate,'  and  need  not  be  discussed  anew.  But  it  will  not  be 
fair,  nor  perhaps  safe,  to  dismiss  summarily  an  argument  so  careful  and 
ingenious  as  that  which  counsel  presented  at  the  hearing.  The  point 
of  the  argument  was  that  the  fund  in  hand  was  real  estate  up  to  the 
death  of  the  grandchild,  because  neither  the  daughter  nor  the  grandson 
had  the  power  to  transmute  it,  and  it  vested  as  real  estate  in  the  present 
claimants  as  heirs.  It  could  so  vest  only  because  it  had  criginally 
vested  in  Wilhelmina  Bladen,  the  daughter  from  whom  they  derive 
title.  She  was  the  heir  also  to  the  cash  proceeds,  which  came  to  her  as 
real  estate.  If  the  guardian  could  use  those  proceeds  for  her  benefit, 
and  if  the  right  to  such  user  made  them  money,  why  could  he  not  use 
for  the  same  purpose,  if  necessary,  the  reserve  fund,  by  selling  or  mort- 
gaging her  share  therein,  and  why  would  not  his  right  to  do  so  make 
that  interest  money  ?  Suppose  that  the  cash  proceeds  had  been  ex- 
hausted in  the  support  of  the  minor  ;  would  the  court  have  permitted 
her  to  starve,  by  prohibiting  the  guardian  from  raising  money  upon  the 
mortgage  which  was  expressly  payable  to  the  minor  after  the  widow's 
death,  on  the  ground  that  until  she  reached  her  majority  the  mortgage 
was  real  estate  ?  Or  would  it  assign,  as  another  reason  for  its  prohibi- 
tion, that  the  heirs  were  interested  in  its  continuing  as  real  estate  ? 

The  argument  of  the  heirs  practically  puts  the  title  to  the  fund  in 
abeyance  for  twenty-four  years,  by  vesting  it  in  possession  only  after 
the  death  of  the  second  minor.  The  precise  question  involved  was 
met  and  answered  in  Hay's  Appeal.'  There  the  title  to  the  proceeds  of 
sale  passed  as  real  estate  to  the  two  children,  but  without  possession, 
because  the  father  had  the  income  for  life.  The  children  died  in  the 
lifetime  of  the  father,  and  their  interest  was  held  to  pass  as  personalty. 
The  two  cases  are  parallel.  The  principal  of  a  fund  comes  as  real 
estate  to  children,  but  the  possession  in  enjoyment  is  deferred,  and 
'  12  Phila.  93.  2  52  Pa.  449. 
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before  the  time  for  enjoyment  is  reached  the  children  die.  Yet  the 
opinion  in  the  case  cited  is,  that  the  fund  becomes  personal  estate 
while  in  the  technical  ownership  of  the  children.  The  same  case  answers 
another  question  which  was  propounded  by  the  heirs.  In  the  mortgage 
given  by  one  of  the  purchasers,  the  mortgagor  agreed  after  the  widow's 
death  to  pay  "  the  principal  sum  to  the  parties  legally  entitled  to  receive 
the  same,  being  the  heirs  and  legal  representatives  of  Peter  K.  Emerick, 
deceased."  The  court  in  Hay's  Appeal  say  :  "  Who  are  the  heirs  ? 
They  are  those  upon  whom  the  law  casts  the  inheritance  at  the  death 
of  the  ancestor,"  The  ancestor  here  was  Peter  K.  Emerick,  and  his 
heir  at  his  death  was  Wilhelmina  Bladen.  The  principal  of  the  mortgage 
was  payable  therefore  to  her,  and  at  her  death  to  her  personal  repre- 
sentatives. But  it  was  urged,  this  mortgage  fund  must  have  continued 
to  be  real  estate,  because  the  guardian  was  not  obliged  to  account  for  it, 
and  because  in  McCune's  Appeal  and  Kann's  Estate,  supra,  he  did  not 
charge  himself  with  such  a  fund.  A  fund  is  therefore  either  real  estate 
or  personalty,  as  the  guardian  happens  to  be  a  good  or  indifferent  book- 
keeper. 

The  whole  controversy  is  cleared  up  by  the  remarks  of  Lewis,  J.,  in 
Pennell's  Appeal.'  "  If  land  be  sold  for  a  specific  purpose  the  surplus 
proceeds  shall  ....  be  considered  as  land,  so  far  as  to  vest  in  the 
persons  who  would  have  been  entitled  to  it  had  it  remained  uncon- 
verted." That  person  was  Wilhelmina  Bladen.  "  But  after  it  has  so 
vested  in  the  person  entitled,  it  is  to  be  treated  as  money  in  his  hands, 
and  in  case  of  his  subsequent  death,  it  goes  to  his  personal  repre- 
sentatives as  personal  estate.  It  cannot  retain  its  original  character 
forever The  distribution  of  the  estate  of  a  decedent  among  per- 
sons who  never  gave  value  for  it,  and  who  have  no  title  to  it  whatever, 
except  that  which  is  founded  upon  the  law  and  its  policy,  involves  no 
principle  of  justice,  and  stands  entirely  uninfluenced  by  its  dictates. 
The  necessity  of  a  perfect  conversion  at  some  period  being  apparent, 
and  neither  justice  nor  policy  requiring  that  a  fiction  should  be  substi- 
tuted for  the  fact,  the  proper  time  for  it  is  when  the  money  has  vested 
in  the  party  entitled  to  it,  after  the  actual  conversion."  This  case  was 
cited  by  the  heirs,  apparently  to  show  that  the  conversion  could  not 
take  place  before  the  widow's  death,  and,  therefore,  only  those  who 
were  heirs  at  her  death  could  take  the  fund. 

Exactly  what  Judge  Lewis  meant  when  he  said  that  the  time  for  con- 
version is  "  when  the  money  has  vested  in  the  party  entitled  to  it  after 
the  actual  conversion "  is  not  perhaps  clear  ;  but  it  certainly  cannot 
help  these  claimants,  for  they  rest  their  title  on  the  ground  that  no  con- 
version has  yet  taken  place,  and  they  are  therefore  not  a  "  party  entitled 

'  20  Pa.  517. 
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after  conversion."  The  thing  decided  was  clear  :  it  was  that  the  pro- 
ceeds of  sale  went  to  the  minor  as  realty,  and  in  his  hands  became 
money  ;  and  the  proper  time,  therefore,  for  conversion  was  when  the 
money  vested  in  the  party  who  was  entitled  before  the  conversion. 
The  decision  says  in  so  many  words  that  a  sale  works  an  actual  conver- 
sion, although  the  proceeds  may  be  distributable  as  realty  ;  and  that 
legal  conversion  takes  place  when  the  proceeds  have  vested  in  the  heir 
as  land. 

This  criterion  the  auditing  judge  has  attempted  to  apply  to  this  case. 
At  the  risk  of  a  second  repetition  he  holds  that  an  actual  as  distin- 
guished from  a  legal  conversion  was  effected  as  to  all  the  lands  of  the 
original  decedent,  when  the  lands  were  sold.  This  must  have  been  so, 
because  the  legal  title  to  the  lands  was  taken  by  the  purchasers  subject 
only  to  a  lien  represented  in  two  of  the  purchasers  by  a  mortgage  to 
secure  the  widow.  All  the  proceeds  immediately  vested  in  the  heirs, 
subject  to  the  life  interest  of  the  widow  in  one-third.  Of  course  that 
one-third  could  not  be  used  by  the  heirs  until  her  death,  but  it  did  not 
cease  to  be  money,  because  it  had  been  set  apart  temporarily,  and  it 
was  not  prevented  from  vesting,  because  it  could  not  be  presently 
enjoyed.  The  auditing  judge  thinks  that  the  fund  should  be  awarded 
as  personalty,  and  he  so  decrees. 

To  the  adjudication  of  the  auditing  judge,  Catharine  A.  VVentz, 
Anne  E.  Emerick,  and  Augustus  K.  Emerick  excepted  that  the  audit- 
ing judge  erred,  in  deciding,  m^er  alia,  that  the  interest  of  the  widow  Oi 
Peter  K.  Emerick,  for  the  purposes  of  transmission,  was  personal  prop- 
erty, and  that  while  it  retained  the  character  of  real  estate  as  to  the 
rights  of  the  widow,  it  assumed  the  character  of  personal  property  as  to 
the  heirs. 

On  October  20,  1888,  the  court,  Hanna,  P.J.,  dismissed  the  excep- 
tions and  confirmed  the  adjudication.  Thereupon  the  exceptants  took 
this  appeal,  specifying  that  the  court  erred  inter  alia  : 

I.  In  assuming  that  after  the  sale  in  partition  the  interest  of  the 
minor,  Wilhelmina  Emerick,  in  remainder  after  the  life  estate  of  her 
mother  in  the  statutory  dower  property,  was  as  much  personal  property 
as  the  "  cash  proceeds,"  although  that  interest  was  not  changed  or 
dealt  with  in  any  way  during  the  short  lives  of  said  Wilhelmina,  who 
died  a  minor,  and  her  child  William,  who  also  died  a  minor,  nor  converted 
into  money  until  the  death  of  the  widow  in  December,  1886. 

8.  In  treating  the  widow's  statutory  dower  as  mere  personalty,  or  a 
sum  of  money  set  aside,  saying  of  her  third,  "  it  did  not  cease  to  be 
money  because  it  had  been  set  apart  temporarily,  and  it  was  not  pre- 
vented from  vesting,  because  it  could  not  be  presently  enjoyed." 

10.   In  refusing  to  award  the  money  in  the  hands  of  the  administrator 
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of  the  estate  of  Wilhelmina  E.  Bladen,  to  the  exceptants,  who  are  her 
heirs,  and  the  immediate  heirs  of  her  child,  William  E.  Bladen,  as  well 
as  the  right  heirs  of  Peter  K.  Emerick. 

II.  In  awarding  said  money  to  Mary  D.  Ritchie,  administratrix  of 
the  estate  of  Washington  L.  Bladen,  deceased. 

Mr.  John  M.  Collins  and  Mr.  F.  Carroll  Brewster  (with  them  Mr. 
Ernest  L.  Tustin)  for  the  appellants. 

Mr.  M.  Hampton  Todd  (with  him  Mr.  James  R.  Booth)  for  the 
appellee. 

Mr.  Justice  Mitchell.  If  we  confined  ourselves  rigidly  to  the  ques- 
tion raised  by  the  actual  record,  this  case  would  lie  in  a  very  small  com- 
pass. The  account  is  the  account  of  the  administrator  of  Wilhelmina 
Bladen  ;  the  money  was  received  by  him  as  money  due  to  his  intestate  • 
was  put  in  his  account  as  money,  and  now  must  necessarily  be  distrib- 
uted as  money,  and  that  is  the  end  of  the  case. 

But  as  the  administrator  filed  his  account  in  its  present  form,  under 
the  order  of  the  Orphans'  Court,  for  the  very  purpose  of  raising  the 
real  question  in  controversy  between  these  parties,  and  it  has  been 
fully  discussed  here,  as  well  as  in  the  court  below,  we  shall  express  our 
opinion  upon  that  question,  so  as  to  make  an  end  of  the  litigation. 

One  Emerick  died  intestate,  leaving  a  widow  and  children.  By  pro- 
ceedings in  partition  his  real  estate  was  sold,  and  part  of  the  purchase 
money  left  charged  upon  the  land  for  the  widow  in  lieu  of  dower.  The 
rest  was  paid  to  the  heirs  or  their  guardians,  and  is  not  involved  in  this 
case.  Among  the  heirs,  however,  was  Wilhelmina  Emerick,  a  minor, 
who  subsequently  to  the  sale  married  Washington  L.  Bladen,  gave 
birth  to  one  child,  and  died,  still  a  minor.  The  child,  William  Emerick 
Bladen,  died  a  minor,  and  subsequently  Washington  L.  Bladen,  the 
father,  died,  in  the  lifetime  of  the  widow  Emerick.  On  the  death  of 
the  latter,  the  question  arose  whether  the  share  of  Wilhelmina  in  the 
fund  set  apart  to  her  mother  in  lieu  of  dower  was  real  estate  or  per- 
sonalty. Appellants,  who  are  brother  and  sisters  of  Wilhelmina,  claim 
it  as  real  estate,  as  heirs  of  their  nephew,  William  E.  Bladen,  and  the 
other  parties  in  interest  claim  it  from  the  administrator,  as  personalty 
which  comes  to  them  through  Washington  L.  Bladen,  the  father  of 
William. 

The  claim  of  the  appellants  rests  upon  the  contention  that  the  sale 
in  partition  did  not  convert  the  real  estate  into  personalty,  but  that  the 
purchase-money,  taking  its  place,  became  realty,  and  must  remain  so 
until  the  title  and  the  possession  should  unite  in  a  person  sui  juris,  and 
thus  capable  of  reconverting  it  into  money  ;  and  that  as  both  Wilhel- 
mina and  her  son  died  during  minority,  and  before  the  death  of  the 
widow,   the   reconversion   never   took  place  in   their  behalf,  and   the 
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money  retained  its  character  as  realty  until  the  death  of  the  widow, 
upon  which  the  title  of  appellants  intervened  as  heirs  at  law  of  William 
Bladen. 

The  contention  is  ingenious,  and  has  been  supported  with  great 
learning  and  earnestness,  but  it  is  not  sound  or  tenable.  The  question 
is  really  no  longer  open,  being  clearly  and  authoritatively  ruled  by 
Hay's  Appeal,'  McCune's  Appeal,^  and  Kann's  Estate.^  Hay's  Appeal 
arose  upon  the  distribution  of  the  proceeds  of  the  sale  of  real  estate 
which  had  descended  to  a  wife.  Under  the  act  of  March  29,  1832,  §  48, 
the  money  was  paid  to  the  husband  on  his  giving  security  that  it  should 
be  forthcoming  at  his  death.  The  wife  died,  leaving  children,  and  two 
of  these  died  during  the  lifetime  of  the  father.  The  money  never  was 
in  their  possession,  any  more  than  the  money  in  the  present  case  was 
in  the  possession  of  Wilhelmina  Bladen.  The  cases  are  identical,  ex- 
cept that  the  intervening  interest  that  prevented  present  possession 
there  was  the  use  by  the  father  of  the  money  in  lieu  of  courtesy,  and 
here  it  is  the  use  by  the  mother  in  lieu  of  dower.  Yet  the  court  held 
that  the  money  became  personalty  on  the  passage  of  the  right  to  it  to 
the  children,  and  on  their  death  it  passed  as  personalty  to  the  father. 
"  On  the  death  of  Mrs.  Hay,"  says  Strong,  J.,  "  the  right  to  the  money 
became  vested  in  her  three  children,  though  the  time  of  enjoyment  was 
postponed  until  the  death  of  their  father.  Two  of  these  having  died  in 
the  lifetime  of  their  father,  in  their  minority,  and  without  issue,  their 
shares  descended  to  their  father.  For  it  descended  as  personalty,  which 
it  actually  vvas.  The  provision  in  the  act  of  assembly  extended  no  farther 
than  to  regulate  the  first  descent." 

McCune's  Appeal  and  Kann's  Estate,  supra,  are  equally  clear,  and 
equally  in  point.  The  exceptionally  able  argument  of  the  learned  coun- 
sel for  appellants  has  failed  to  convince  us,  as  it  failed  to  convince  the 
court  below,  that  there  is  any  difference  in  principle  between  those 
cases  and  the  present.  It  is  not  necessary  that  we  should  go  over  the 
argument  in  detail,  as  that  has  been  very  satisfactorily  done  in  the 
opinion  of  the  learned  auditing  judge,  to  which  we  refer  for  the  answer 
to  the  several  points  made. 

To  that  opinion  I  will  only  add  that  the  general  error  of  the  argu- 
ment is  in  assuming  that  the  proceeds  of  the  sale  in  partition  are  real 
estate,  and  require  a  positive  act  of  reconversion  to  get  them  back  into 
their  character  as  money.  It  is  not  uncommon  to  say  that  the  proceeds 
of  real  estate  remain  realty,  etc.,  but  the  expression  is  not  accurate. 
The  money  is  never  real  estate,  in  law  any  more  than  in  fact,  but  for 
certain  purposes,  and  within  certain  limits,  it  is  treated  as  if  it  was  real 
estate.  The  purpose  is  to  preserve  the  inheritable  quality  of  the  estate, 
'  52  Pa.  449.  '■'65  Pa.  450.  ^69  Pa.  219. 


CHAP.  VI.]  ENEBEKG   V.   CARTER.  1003 

SO  that  the  title  may  not  be  diverted  from  the  previous  owner,  and  the 
limit  is  the  first  devolution.  The  whole  doctrine  is  the  creation  of 
equity  for  a  specific  purpose,  and  when  that  purpose  is  accomplished 
the  rule  ceases  to  operate.  So  far  therefore  from  the  money  becoming 
real  estate,  and  requiring  a  positive  act  of  reconversion  to  restore  it  to 
its  natural  character  of  money,  it  never  is  real  estate,  and  is  only  treated 
as  such  within  a  limit,  which  all  the  cases  agree  is  the  first  transmission. 
To  quote  again  from  Hay's  Appeal,  "it  descended  as  personalty,  which 
it  actually  was.  The  provision  in  the  act  of  assembly  extended  no  far- 
ther than  to  regulate  the  first  descent,  and  prevent  the  fund  from  pass- 
ing directly  from  the  wife  to  the  husband.  After  it  had  vested  in  the 
heirs  "  (and  it  is  to  be  remembered  that  in  that  case  as  in  this,  it  never 
did  vest  in  possession)  "  it  was  no  longer  real  estate  for  any  purpose." 
And  in  the  language  of  Sharswood,  J.,  in  Foster's  Appeal,'  "conversion 
is  altogether  a  doctrine  of  equity.  It  is  admitted  only  for  the  accom- 
plishment ff  equitable  results.  It  may  be  termed  an  equitable  fiction, 
and  the  legal  maxim.  In  fictione  juris  semper  subsistit  cBquitas,  has 
redoubled  force  in  application  to  it.     It  follows,  of  necessity,  that  it  is 

limited  to  its  end When  the  purpose  of  conversion  is  attained, 

conversion  ends." 

When  therefore  the  real  estate  of  Peter  Emerick  was  sold,  Wilhel- 
mina's  share  of  the  proceeds  passed  to  her  as  real  estate,  but  having 
vested  in  her,  either  in  possession  or  in  remainder,  after  her  mother's 
life  interest,  the  purpose  of  the  equitable  or  constructive  conversion 
was  fully  accomplished,  and  the  money  resumed  in  law  its  actual  char- 
acter as  personalty,  and  as  such  passed  to  her  son,  and  through  him  to 
his  father,  and  then  to  the  father's  personal  representative. 

Decree  affirmed. 


ENEBERG  v.  CARTER  et  al.,  Appellants. 
In  the  Supreme  Court  of  Missouri,  October  Term,  1889. 

\I\ (ported  in  98  Missouri  Reports  647.] 

Appeal  from  Jackson  Circuit  Court,  Hon.  Turner  A.  Gill,  J. 
Affirmed. 

Charles  W.  Freeman  and  Kariies  &>  Krauthoff  iox  appellants. 

James  T.  Clayton  and  Johnson  &"  Lucas  for  respondent. 

Sherwood,  J.  The  clauses  of  the  will  which  form  the  basis  of  the 
present  contention  read  this  way: 

"  7.  After  all  the  devises  and  bequests,  above  provided  for,  have 

'  74  Pa.  397. 
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been  satisfied,  I  desire  the  remainder  of  my  estate  to  be  equally- 
divided  between  my  children,  Mary  D.  Carter,  Marion  Alexander, 
Annie  R.  Carter,  Elizabeth  C  Webb,  and  John  L.  Carter. 

"  9.  I  hereby  appoint  Jesse  P.  Alexander,  of  Jackson  County,  ex- 
ecutor of  my  estate.  I  desire  that  my  executor  will  dispose  of  all  of 
my  real  estate  as  soon  as  it  can  be  done  without  loss  to  my  estate." 

The  testator  died  in  1875.  On  the  second  day  of  March,  1882,  a 
judgment  in  favor  of  the  Kansas  City  Lumber  Company  was  rendered 
against  John  L.  Carter  for  five  hundred  and  odd  dollars,  on  which 
judgment  execution  was  issued  to  the  sheriff  on  the  twenty-seventh 
day  of  February,  1883,  and  his  levy  of  the  execution  resulted,  on  the 
seventh  day  of  April,  1883,  in  a  sale  of  Carter's  right,  title,  and  in- 
terest in  certain  lots  in  the  city  of  Kansas,  plaintiff  being  the  pur- 
chaser, and,  receiving  a  sheriff's  deed  on  the  date  last  mentioned, 
placed  the  same  on  record.  Carter,  on  the  fifth  day  of  January, 
1883,  conveyed,  or  attempted  to  convey,  his  interest,  being  an  undi- 
vided one-fifth  in  the  land  in  controversy,  to  said  Alexander.  The 
petition  charges  that  this  conveyance,  as  well  as  other  mesne  con- 
veyances, made  and  participated  in  by  the  defendants,  were  fraudu- 
lently made,  with  a  view  to  evade  the  collection  of  the  judgment 
aforesaid;  that  there  was  no  consideration  for  any  of  said  convey- 
ances, and  asks  that  so  far  as  concerns  Carter's  undivided  one-fifth 
interest  in  the  land,  said  conveyances  be  set  aside  and  for  naught 
held.  Upon  hearing  the  testimony,  the  court  granted  the  prayer  of 
the  petition  and  decreed  accordingly;  hence  this  appeal. 

As  seen  from  the  premises,  the  heart  of  this  cause  is  involved  in 
the  question:  Had  Carter,  the  devisee,  such  an  interest  in  the  land 
that  the  lien  of  the  judgment  could  operate  thereon?  Under  our 
statutory  provisions,  all  interests  of  a  debtor  in  land,  whether  legal 
or  equitable,  are  bound  by  the  lien  of  a  judgment  rendered  in  the  same 
county,  and  consequently  are  subject  to  sale  under  an  execution  issu- 
ing upon  such  judgment.'  So  that  it  may  be  safely  affirmed  it  is  a 
general  rule,  a  rule  almost  without  exception,  that  the  interests 
of  a  defendant  debtor  in  land  are  never  beyond  the  reach  of  an 
execution. 

Taking  this  as  the  predicate  for  investigation,  the  inquiry  arises: 
Do  the  circumstances,  already  detailed,  exempt  the  case  of  the  de- 
fendant Carter  from  the  operation  of  the  general  rule  ?  The  claim 
is  made  by  counsel  for  the  defendants  that  the  clause  of  the  will 
operated  as  an  equitable  conversion  of  the  land  covered  by  it,  and 
that  such  conversion  was  of  even  date  with  that  of  the  death  of  the 
testator. 

'  R.  S.  1879,  sees.  2730,  2731,  2767,  2354;  Slattery  v.  Jones,  96  Mo.  216. 
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I.  If  this  be  true,  then  the  rendition  of  the  judgment  created  no 
lien  and  the  plaintiff  took  nothing  by  the  sheriff's  sale  and  its  accom- 
panying incidents.'  Taking  it  for  granted  that  the  words  employed 
by  the  testator  in  the  ninth  clause  of  his  will  were  of  such  a  nature 
as  to  authorize  the  land  to  be  converted  into  money  and  the  money 
thus  raised  to  be  distributed  among  the  five  residuary  legatees  or  devi- 
sees (as  to  which  concession,  see  3  Pomeroy's  Eq.  Jur.,  sees.  1159, 
1 160,  and  cas.  cit.),  and  conceding  further,  that,  if  a  conversion  of 
the  land  into  money  took  place,  it  occurred  upon  the  death  of  the 
testator;  ^  and  conceding  that  the  powers,  conferred  by  the  ninth 
clause  of  the  will  upon  Alexander,  was  something  more  than  a  mere 
naked  power,  was  a  trust  of  such  a  character  that  it  would  be  recog- 
nized and  enforced  by  a  court  of  equity;  conceding  all  these  things,  I 
say,  the  question  still  recurs:  Did  the  clause  of  the  will  in  controversy 
operate  by  its  own  force  and  without  action  on  the  part  of  the  execu- 
tor, to  convert  the  land  into  money,  and  thus  place  it  beyond  the 
lien  of  the  judgment  and  the  execution  issued  to  enforce  it  ?  I  am 
not  of  the  opinion  it  did,  and  for  these  reasons:  "  It  is  a  well-known 
maxim,  that  an  heir  at  law  can  only  be  disinherited  by  express  de- 
vise or  necessary  implication,  and  that  implication  is  defined  to  be 
such  a  strong  probability  that  an  intention  to  the  contrary  cannot 
be  supposed"  (2  Powell  on  Devises  199).  And  his  title  cannot  be 
defeated  unless  there  was  a  disposition  of  the  subject  to  some  other 
person  capable  of  taking.' 

In  the  present  case,  there  was  certainly  no  express  devise  in  fee  to 
the  executor,  nor  are  there  any  such  words  in  the  will  as  to  raise  a 
fee  in  him  by  force  of  a  strong  implication.  Therefore,  the  fee  re- 
mained in  the  heirs  at  law,  both  by  the  devise  to  them,  as  well  as 
by  the  statute  of  descents,  until  it  should  be  divested  by  a  sale  by 
the  executor  under  the  terms  of  the  will;  and  until  such  sale  no  con- 
version could  occur.'' 

I  have  been  able  to  find  no  case  where  the  doctrine  of  equitable 
conversion  has  been  so  applied  as  to  cut  out  and  dominate  the  title 

'  Freeman  on  Executions  (2d  ed.),  sec.  183,  and  cases  cited. 

"^  3  Pomeroy,  section  1162  and  cases  cited;  Fletcher  7^.  Ashburner,  i  White  & 
Tudor's  Lead.  Eq.  Cas.  (4th  Am,  ed.)  11 59,  and  cases  cited. 

2  I  Fonb.  Eq.  51;  Habergham  v.  Vincent,  2  Ves.  224;  Pickering  -■.  Lord 
Stamford,  3  Ves.  493. 

•»  Greenough  z'.  Welles,  10  Cush.  571;  Co.  Litt.  236a;  Warneford  v.  Thomp- 
son, 3  Ves.  513;  Hilton  v.  Kenworthy,  3  East  553;  Schauber  t/.  Jackson,  2  Wend. 
13;  Lancaster  v.  Thornton,  2  Burr.  1028;  Bowman  z>.  Matthews,  Forrest  Exch. 
163;  r  Powell  on  Devises  233;  Beadle  v.  Beadle,  2  McCrary  586;  Compton 
V.  McMahan,  19  Mo.  App.  494;  Crittenden  v.  Fairchild,  41  N.  Y.  289;  i  Pome- 
roy's Eq.  Jur.,  sec.  371. 
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of  the  heir  except  where  the  donee  of  the  power  took  a  fee  by  neces- 
sary and  inevitable  implication,  or  where  such  fee  was  in  express 
terms  conferred  upon  such  donee;  otherwise  the  title  remains  vested 
in  the  heirs  until  the  donee  of  the  power  actually  exercises  it. 

From  the  foregoing  it  follows  that  the  judgment  lien  and  execu- 
tion had  something  upon  which  to  operate;  that  plaintiff  took  a  title, 
that  the  present  proceeding  was  the  proper  one  in  which  to  assert 
that  title,  and,  therefore,  judgment  affirmed.  All  concur,  except  Ray, 
C.J.,  absent,  and  Barclay,  J.,  not  sitting. 


JOSEPH  P.  FORD,  Executor,  v.  MARCUS  C.  FORD  et  al. 
In  the  Supreme  Court  of  Michigan,  April  ii,  1890. 

\_Reported  in  80  Michigan  Reports  42.] 

Appeal  from  Kalamazoo.  Buck,  J.  Argued  January  15  and  16, 
1890.     Decided  April  11,  1890. 

Bill  to  construe  will.  Defendant  Marcus  C.  Ford  appeals.  Affirmed. 
The  facts  are  stated  in  the  opinion. 

E.  M.  Fish  (Irish,  Knappen  6-  Frost  and  /.  C.  Sloati,  of  counsel) 
for  complainant. 

Pinney  <^  Sa?tborn  and  Osborn  &>  Mills  for  defendant  Marcus  C. 
Ford. 

Gregory  6^  Gregory  and  J.  L.  Names  for  defendants  Trustees  of 
Hamilton  College. 

Long,  J.'  The  bill  is  filed  in  this  cause  by  Joseph  C.  Ford,  as  ex- 
ecutor of  the  last  will  and  testament  of  Francis  F.  Ford,  deceased,  to 
determine  the  power  of  the  executor  under  such  will  to  sell  certain  lands 
situated  in  this  State. 

The  testator,  Francis  F.  Ford,  was  a  resident  of  and  domiciled  in  the 
county  of  Dane,  State  of  Wisconsin,  at  the  time  of  the  execution  of  the 
will,  and  at  the  time  of  his  decease,  January  26,  1886.  He  left  surviv- 
ing him  his  widow,  Margaret  G.  Ford,  his  son,  Marcus  C.  Ford,  then 
about  twelve  years  of  age,  and  three  brothers,  Edward  Irving,  Joseph 
C,  and  Henry  T.  Ford.  The  will  heretofore  set  forth  was  admitted  to 
probate  in  the  county  court  of  Dane  County,  May  17,  1886,  and  letters 
testamentary  issued  to  Joseph  C.  Ford,  one  of  the  executors  named  in 
the  will,  who  accepted  and  duly  qualified  as  such.  The  other  executor 
named  in  the  will,  Henry  T.  Ford,  did  not  accept  the  trust.  The  ex- 
ecutor, being  in  doubt  as  to  the  meaning  and  validity  of  some  of  the 
provisions  of  the  will,  brought  an  action  in  the  Circuit  Court  for  Dane 

'  Portions  of  the  opinion  have  been  omitted. — Ed. 
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County,  Wis.,  which  was  taken  by  appeal  to  the  Supreme  Court  of  that 
State,  and  by  that  court  the  will  was  construed  in  most  of  its  provisions. 
That  case  is  reported  in  70  Wis.  19.' 

The  executor  subsequently  took  proceedings  in  the  Probate  Court  of 
Kalamazoo  County,  in  this  State,  under  How.  Stat.  §  5,805,  for  the 
probate  and  allowance  of  the  will  in  this  State,  and  in  which  court  the 
will  was  duly  admitted  to  probate.  The  widow,  Margaret  G.  Ford, 
renounced  all  claim  under  the  will,  and  elected  to  take  under  the 
statute.  This  was  done  in  writing,  and  filed  in  the  Probate  Court  of 
Kalamazoo  County,  as  provided  by  our  statute.  This  bill  was  filed 
in  the  Circuit  Court  in  chancery  of  Kalamazoo  County,  to  determine 
the  power  of  the  executor  to  sell  the  lands  so  situated  in  that  county. 
The  parties  to  the  proceedings  taken  in  Wisconsin  are  the  parties  to  the 
present  bill. 

On  the  hearing  in  the  court  below,  it  was  adjudged  and  decreed 
that — 

"  The  real  estate  described  is  vested  in  complainant,  Joseph  C.  Ford, 
as  sole  executor  of  said  will,  as  trustee,  subject  to  the  right  of  dower  in 
said  land  of  defendant  Margaret  G.  Ford,  as  widow  of  said  testator  ;  that 
said  executor  has  power,  and  is  authorized  as  executor  and  trustee,  to 
receive  the  share  of  the  rents,  income,  and  profits  thereof  belonging  to 
said  estate ;  that  as  such  executor  and  trustee  he  has  power,  and  is 
authorized  and  directed,  to  sell  said  real  estate  at  the  best  price  he  can 
obtain  therefor,  subject  to  the  dower  right  of  said  Margaret  G.  Ford, 
and  convert  the  same  into  money,  and  out  of  the  rents,  income,  and 
proceeds  of  said  real  estate  to  pay  all  claims  that  have  been  proved  be- 
fore the  commissioners  of  said  estate,  and  reported  by  them  to  the 
Probate  Court  of  Kalamazoo  County. 

"  It  is  further  ordered  that  said  bill  be  dismissed,  with  taxable  costs, 
as  to  defendant  Grace  P.  P'ord,  and  that  the  defendants  Margaret  G. 
Ford  and  trustees  of  Hamilton  College  do  recover  their  costs  to  be 
taxed,  to  be  paid  out  of  said  estate." 

From  this  decree  the  defendant  Marcus  C.  Ford  alone  appeals. 

Complainant,  as  well  as  the  defendants  Marcus  C.  Ford  and  trustees 
of  Hamilton  College,  appeared  in  this  court  by  counsel,  and  the  cause 
has  been  very  fully  argued  here  by  able  counsel  of  Wisconsin,  as  well  as 
of  this  State,  and  we  have  the  benefit  of  their  views  in  the  determination 
of  the  questions  presented  for  our  consideration. 

It  is  contended  here  by  counsel  for  the  appellant : 

I.  That  the  provisions  of  the  will  creating  the  trusts  illegally  suspend 
the  absolute  power  of  alienation  for  a  longer  period  than  is  prescribed 
by  the  laws  of  Michigan. 

'  33  N.  W.  Rep.  188. 
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2.  That  the  trust  attempted  to  be  created  by  the  fourteenth  and 
fifteenth  paragraphs  of  the  will  is  a  trust  prohibited  by  the  laws  of  this 
State,  and  that  the  provisions  of  the  will  in  favor  of  Hamilton  College 
are  void. 

It  is  further  contended  by  counsel  for  appellant  that  the  direction  to 
sell  contained  in  the  fourth  paragraph  of  the  will  is  not  absolute  and 
unconditional,  and  therefore  wrought  no  change  in  the  legal  character 
or  status  of  the  lands  in  this  State. 

The  fourth  paragraph  of  the  will  reads  as  follows  : 

"  I  direct  that  all  properties  in  Schedule  A  attached  to  this  instrument, 
and  bearing  my  signature,  shall  be  converted,  as  soon  as  practicable 
after  my  decease,  into  rentable  'inside'  property  in  Kansas  City,  Mo., 
at  schedule  prices,  or  as  much  better  as  may  be." 

Schedule  A,  referred  to  in  this  paragraph,  includes  these  Michigan 
lands.  The  Supreme  Court  of  Wisconsin,  in  the  case  above  referred 
to,  and  in  the  subsequent  case  of  Ford  v.  Ford,'  gave  a  construction  to 
the  will  in  question,  so  far  as  ascertaining  the  true  intent  and  meaning 
of  the  testator,  and  in  this  consideration  gave  construction  to  the  fourth 
paragraph  above  quoted.     It  was  said  by  the  court  (70  Wis.  50)  : 

"The  scheme  of  his  will  indicates  an  intention  to  have  his  lands  in 
Michigan   and   Kansas  sold  as  soon  as  practicable,  and  the  proceeds 

thereof  invested  in  real  estate  in  Kansas Some  discretion  may 

be  given  as  to  the  time  or  times  of  making  such  sales  and  investments, 
without  preventing  the  application  of  the  doctrine  of  equitable  conver- 
sion. The  only  purpose  manifest  in  the  will  for  seUing  any  of  the 
Michigan  or  Kansas  lands  is  to  invest  the  proceeds  of  such  sales  in  real 
estate  in  Kansas  City,  and  then  to  hold  such  lands  in  that  city  as  a  part 
of  the  estate  during  the  time  and  for  the  purposes  indicated  in  the  will. 
If  such  permanent  investment  can  be  lawfully  made,  and  such  lands  so 
lawfully  held,  then  we  discover  no  reason  why  the  doctrine  of  equitable 
conversion  should  not  apply  to  them." 

It  was  further  said  by  the  learned  judge  who  wrote  that  opinion  : 

"  What  has  been  thus  said  is  not  by  way  of  determining  the  validity 
of  the  title  to  any  lands  outside  of  Wisconsin,  nor  the  validity  of  any 
investment  or  trust  in  or  tenure  of  such  lands,  but  merely  to  ascertain 
the  meaning  and  intent  of  the  testator  from  the  language  employed  in 
the  will,  which,  as  we  have  seen,  is  a  duty  devolving  upon  this  jurisdic- 
tion." 

Thus  it  will  be  seen  the  court  of  Wisconsin  acted  upon  the  assump- 
tion that  it  was  the  duty  of  that  court  to  absolutely  construe  the  will  of 
the  testator,  he  bemg  domiciled  in  Wisconsin,  not  only  as  to  the  real  and 
personal  estate  situate  in  Wisconsin,  but  also  as  to  the  realty,  wherever 
'  -72  Wis.  621  ;   40  N.  W.  Rep.  502. 
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situated,  so  far  as  to  ascertain  the  true  intent  and  meaning  of  the  testa- 
tor in  making  disposition  of  his  whole  estate,  although  holding  that  the 
validity  of  the  provisions,  with  reference  to  lands  in  other  jurisdictions, 
must  be  determined  by  the  courts  sitting  within  those  jurisdictions. 
The  testator  at  the  time  of  the  execution  of  the  will,  and  at  the  time  of 
his  death,  was  domiciled  in  the  State  of  Wisconsin,  and  the  will  was 
originally  admitted  to  probate  in  the  courts  of  that  State  ;  the  proceed- 
ings in  this  State  for  the  probate  of  the  will  being,  under  our  statutes, 
only  ancillary. 

Under  the  provisions  of  this  statute,  the  estate  must  be  disposed  of 
in  accordance  with  the  direction  contained  in  the  will.  Are  we,  then, 
to  take  the  will  in  this  State,  under  this  ancillary  proceeding,  and  con- 
strue it,  as  to  the  true  intent  and  meaning  of  the  testator,  as  an  original 
question,  and  without  reference  to  the  decision  of  the  domiciliary  court, 
or  must  we  be  guided  by  the  construction  as  to  the  meaning  of  the 
testator  by  the  interpretation  given  it  by  that  court  ? 

In  our  view  of  the  case,  the  question  does  not  become  of  much  im- 
portance, but  we  think  the  law  well  settled  that,  the  meaning  and  intent 
of  the  testator  having  been  settled  by  the  domiciliary  court,  the  courts 
in  foreign  states  and  countries  will  be  guided  by  such  construction, 
unless  it  can  be  clearly  gathered,  from  the  terms  used  in  the  will,  that 
the  testator  had  in  mind  the  law  of  the  place  of  the  sifus,  or  used  lan- 
guage necessarily  referring  to  the  usages  and  appropriate  only  to  the 
sifus. 

Aside  from  these  considerations,  however,  we  are  satisfied  that  it  was 
the  intention  of  the  testator,  as  indicated  by  the  terms  of  the  will,  to 
give  to  his  executors  the  absolute  power  to  sell  and  convey  the  Michigan 
lands,  and  this  without  condition  or  limitation. 

The  true  intent  and  meaning  of  the  testator  having  thus  been  ascer- 
tained, so  far  as  relates  to  his  Michigan  lands,  it  is  now  important  to 
ascertain  what  effect  the  will  has  upon  these  lands,  and  how  far  the 
executor  may  proceed  in  their  disposition.  The  direction  that  the  ex- 
change should  be  made  is  imperative  and,  as  we  have  seen,  without 
condition.  Equity  must,  therefore,  consider  that  done  which  the  testa- 
tor lawfully  directed,  unless  such  disposition  is  unlawful,  or,  as  counsel 
contend,  affected  by  our  statute  against  perpetuities,  which  we  shall 
consider  further  on.  We  have  no  doubt  that  this  equitable  conversion 
was  effected  by  the  terms  of  the  will.  The  matter  is  not  left  discretion- 
ary with  the  executor,  but  is  imperative,  and  the  conversion  is  to  be 
made  out  and  out,  irrespective  of  all  contingencies.  This  doctrine  is 
fully  settled  in  this  State  in  Shaw  v.  Chambers,'  and  cases  there  cited. 
This  whole  subject  is  so  fully  discussed  by  Mr.  Justice  Cassoday  in  Ford 
'  48  Mich.  359  ;  12  N.  W.  Rep.  486. 
64 
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7'.  I'ord,'  that  we  refer  to  that  case,  and  the  authorities  there  cited,  fully 
settling  the  question  as  applicable  to  this  will. 

It  is  contended,  however,  by  the  learned  counsel  for  the  appellant, 
that  the  case  of  Shaw  v.  Chambers  and  the  cases  there  cited,  and  the 
cases  cited  by  the  Wisconsin  court,  do  not  sustain  the  position  that  the 
direction  contained  in  the  will  works  an  equitable  conversion  ;  that  all 
of  them  are  cases  in  respect  to  a  direction  for  the  investment  of  per- 
sonal estate  into  real  estate,  or  the  investment  of  the  proceeds  of  real 
estate  converted  generally,  out  and  out,  into  personalty  for  all  purposes, 
and  not  having  the  attribute  or  incidents  of  realty  in  any  respect  what- 
ever. It  is  further  contended  that  the  direction  for  the  conversion  of 
real  estate  in  Michigan  into  real  estate  in  Missouri  will  compel  the 
courts  of  Michigan,  under  the  construction  contended  for  by  the  exe- 
cutor, to  administer  the  law  of  a  foreign  State,  instead  of  the  lex  ret 
sita.  In  other  words,  that  the  direction  in  the  will  is  for  a  double  con- 
version— first  into  personalty ;  and  then  the  investments  of  the  proceeds 
in  lands  in  Missouri.  Double  conversion  does  not  differ,  however,  from 
single  conversion,  but  the  property  is  treated  as  if  already  converted 
into  that  species  of  property  into  which  it  is  directed  to  be  changed,  no 
matter  whether  the  steps  are  more  or  less  numerous.  The  rule  is  laid 
down  in  3  Pom.  Eq.  Jur.  §  1,178,  that  a  double  conversion  takes  place 
when  land  is  directed  to  be  sold  and  converted  into  money,  and  these 
proceeds  are  directed  to  be  laid  out  again  in  land,  the  whole  forming 
one  continuous  obligation.  The  property,  in  such  cases,  is  considered 
to  be  in  that  state  in  which  it  is  ultimately  to  be  converted ;  that  is,  to 
be  land.  This  rule  does  not,  as  will  presently  be  seen,  require  this 
court  to  pass  upon  or  administer  the  laws  of  Missouri.  This  question 
will,  however,  be  discussed  under  another  head. 

It  is  evident  that  the  will,  in  some  of  its  parts,  in  providing  for  the 
investment  of  the  estate  in  lands  in  Missouri,  and  designating  the  parties 
who  are  to  take  upon  certain  contingencies,  and  in  fixing  the  time  when 
such  estates  are  to  vest,  would,  if  to  be  administered  in  this  State,  be  in 
violation  of  our  statute  against  perpetuities. 

The  fact,  however,  that  these  trusts  would  be  void  under  our  statute 
does  not  prevent  the  equitable  conversion  of  the  lands  in  this  State  into 
Missouri  lands,  though  such  lands  in  Missouri  may  be  tied  up  beyond 
the  time  limited  by  the  Michigan  statutes.  The  direction  is  for  a  con- 
version of  these  Michigan  lands — an  absolute  sale  and  disposition  or 
them.  The  object  of  our  statute  was  to  prevent  the  lands  within  this 
State  from  being  taken  out  of  the  channels  of  trade  and  the  accumula- 
tion of  large  landed  estates  to  be  held  in  perpetuity,  or  for  a  long  series 
of  years.  The  only  act  which  the  executor  is  required  to  perform  in 
'  70  Wis.  19  ;    33  N.  W.  Rep.  188. 
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Michigan  is  to  make  the  sale ;  the  proceeds  to  be  taken  to  Missouri, 
and  there  invested.  Our  statute  is  in  no  sense  violated  by  the  direction 
in  the  will  that  the  estate,  after  conversion  here,  is  to  be  invested  ir» 
Missouri  lands,  and  there  held  for  any  number  of  lives.  The  testator, 
in  ordering  his  estate  to  be  invested  in  Missouri  lands,  must  be  pre. 
sumed  to  have  intended  to  submit  to  the  jurisdiction  and  laws  of  that 
State.  Whether  the  trusts  created  by  the  will  are  in  violation  of  the 
Missouri  statute  is  a  question  for  that  jurisdiction,  and  not  for  us  to 
determine.  It  must  be  held  that  the  executor  has  the  absolute  power 
to  sell  the  Michigan  lands  under  the  fourth  clause  of  the  will.  We  find 
no  error  in  the  conclusion  reached  by  the  court  below,  and  the  decree 
must  be  affirmed,  the  costs  to  be  paid  out  of  the  estate.  The  trustees 
of  Hamilton  College  have  been  compelled  to  defend  their  claims  under 
the  will,  and  must  also  be  allowed  costs  out  of  the  estate. 
Champlin,  C.J.,  Morse  and  Grant,  JJ.,  concurred. 


ABBY  S.  T.  HOVEY  v.  GEORGE  A.  DARY  and  Another. 

In  the  Supreme  Judicial  Court  of  Massachusetts,  May  20, 

1891. 

\^Reportedin  154  Massachusetts  Reports  7.] 

Bill  in  equity  to  compel  George  A.  Dary,  trustee  under  the  will 
of  Miriam  W.  Stedman,  to  pay  over  to  Abby  S.  T.  Hovey,  adminis- 
tratrix of  the  estate  of  Charles  A.  Hovey,  one-quarter  of  one-ninth  of 
the  residue  of  the  estate  of  Mrs.  Stedman.  The  case  was  heard  by 
Holmes,  J.,  who  reported  it  for  the  consideration  of  the  full  court,  in 
substance  as  follows  : 

The  other  defendant,  who  was  joined  by  order  of  the  court,  is 
Miriam  P.  Adams,  the  daughter  and  heir  at  law  of  Charles  A.  Hovey. 
Mrs.  Stedman  by  her  will  appointed  her  husband  and  two  sons  ex- 
ecutors, and  among  other  things  gave  six-ninths  of  the  residue  of  her 
estate  to  trustees,  in  trust  to  pay  the  income  of  one-ninth  to  her  son, 
Josiah  Stedman,  Jr.,  and  the  income  of  each  of  the  other  five-ninths 
to  each  of  her  five  daughters,  one  of  whom  was  Miriam  W.  Priest, 
during  their  respective  lives,  and  "  in  trust  further,  upon  the  decease 
of  my  said  son  Josiah  Stedman,  Jr.,  and  of  my  said  daughters  as  the 
same  shall  happen  in  the  order  of  Providence,  leaving  issue,  then  to 
grant,  surrender,  and  convey  to  such  issue,  their  heirs  and  assigns 
forever,  the  said  share  or  sixth  part  of  which  the  parent  received  the 
income  as  aforesaid,  to  be  equally  divided  among  such  issue,  share 
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and  share  alike  ;  but  in  the  event  of  the  decease  of  my  said  son 
Josiah  Stedman,  Jr.,  or  either  of  my  aforesaid  daughters,  without  leav- 
ing issue,  then  the  share  of  said  trust  property,  with  all  accumulation 
thereon,  so  devised  for  the  use  of  such  son  and  daughter  so  dying 
without  issue,  shall  be  held  by  my  trustees  aforesaid  for  the  use  of 
my  surviving  sons  or  daughters,  to  be  equally  divided  among  them, 
and  tlie  shares  devised  in  trust  are  to  be  held  upon  the  like  trusts 
and  purposes  herein  already  before  declared  and  finally  to  be  con- 
veyed, divided,  and  distributed  among  their  issue  as  hereinbefore 
provided  ;  and  in  order  to  facilitate  the  settlement  of  my  estate  I  do 
hereby  authorize  and  empower  my  said  executors  hereinafter  named, 
or  such  of  them  as  shall  accept  the  trusts,  to  grant,  sell,  alien,  or  con- 
vey any  part  or  the  whole  of  the  real  estate  of  which  I  shall  or  may 
die  seised  or  possessed,  at  and  for  such  prices  or  sums  of  money  as 
he  or  they  may  think  proper,  with  full  power  to  sign,  seal,  acknowl- 
edge, and  deliver  any  deed  or  deeds  which  counsel  learned  in  the  law 
may  judge  necessary  and  proper  to  convey  a  complete  and  perfect 
title  in  fee  simple  to  such  real  estate  ;  the  proceeds  of  such  sales  to 
be  held  and  accounted  for  by  my  said  executors  in  lieu  and  instead 
of  such  real  estate,  but  without  any  obligation  on  the  part  of  the 
purchaser  or  purchasers  to  see  to  the  application  of  the  purchase- 
money,  any  law  or  usage  to  the  contrary  notwithstanding,  and  all  this 
without  any  application  to  any  court  or  courts  for  such  license  ;  and 
moreover,  from  and  after  the  time  of  the  transfer  of  my  estate  into  the 
hands  and  custody  of  my  said  trustees,  as  in  my  said  will  is  contem- 
plated, I  do  give  and  grant  to  my  said  trustees  the  same  power  of  sale 
hereinbefore  given  and  granted  to  my  said  executors,  authorizing  my 
said  trustees  from  time  to  time  to  convert  real  estate  into  personal 
and  personal  estate  into  real  estate  as  convenience  may  require,  pro- 
vided, however,  my  said  trustees  are  to  hold  the  proceeds  of  such  real 
estate  as  they  may  make  sale  of  for  the  same  uses  and  purposes,  and 
none  other,  as  the  real  estate  so  sold  should  have  been  held  for." 

In  1867,  after  the  death  of  the  testatrix,  Josiah  S.  Priest,  one  of 
the  sons  of  Miriam  W.  Priest,  and  two  other  sons  of  hers  who  did  not 
survive  her,  conveyed  by  deed,  in  consideration  of  one  thousand  dol- 
lars, their  interest  under  the  will  to  Charles  A.  Hovey.  The  defend- 
ant trustee,  acting  under  the  power  given  by  the  will,  and  by  direc- 
tion of  the  Probate  Court,  sold  most  of  the  real  estate,  consisting  of 
four  separate  parcels,  for  $31,300,  two  of  them  being  sold  in  1883  and 
1885  respectively,  and  the  remaining  two  in  1888.  Hovey  married  a 
second  time,  and  died  on  June  19,  1886,  intestate,  leaving  a  daughter, 
Miriam  P.  Adams,  and  a  wife,  the  plaintiff.  Mrs.  Priest  died  on  May 
31,  1888,  leaving  issue,   including  Josiah   S.  Priest.     It  was  agreed 
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that,  as  things  turned  out,  the  deed  to  Hovey  operated  to  convey 
one-quarter  of  the  ninth  of  which  Mrs.  Priest  had  enjoyed  the  in- 
come. The  defendant,  acting  under  a  decree  of  the  Probate  Court 
made  on  November  12,  1888,  paid  over  to  Mariam  P.  Adams  one- 
quarter  of  the  one-ninth  of  the  proceeds  of  the  real  estate  sold  by 
him.  The  only  question  considered  was  whether,  as  between  the 
defendant  trustee  and  the  administratrix  and  the  heir  at  law  of 
Hovey,  the  proceeds  of  the  sales  made  by  the  trustee  were  real  or 
personal  estate. 

If  the  defendant  was  protected  by  this  decree,  or  if  the  proceeds 
were  to  be  treated  as  real  estate,  the  bill  was  to  be  dismissed  ;  other- 
wise, a  decree  was  to  be  entered  for  the  plaintiff. 

The  case  was  argued  at  the  bar  in  November,  1890,  and  after- 
ward, in  February,  1891,  was  submitted  on  the  briefs  to  all  the 
judges. 

H.  Dunham  for  the  plaintiff. 

A.  E.  Denison  c^  J.  M.  Lesser  (of  California)  for  the  defendants. 

By  the  Court.  By  the  will  of  Mrs.  Miriam  W.  Stedman  she 
devised  one-ninth  part  of  the  residue  of  her  estate  to  trustees,  upon 
the  trust  to  pay  the  income  thereof  for  life  to  her  daughter,  Mrs. 
Miriam  W.  Priest,  and  upon  the  further  trust  that,  if  Mrs.  Priest 
should  decease  leaving  issue,  then  "  to  grant,  surrender,  and  convey 
to  such  issue,  their  heirs  and  assigns  forever,"  the  share  of  which 
"  the  parent  received  the  income  as  aforesaid,  to  be  equally  divided 
among  such  issue,  share  and  share  alike."  Mrs.  Priest  deceased  on 
May  31,  1888,  leaving  issue,  and  before  her  death  three  of  her  chil- 
dren conveyed  to  Charles  A.  Hovey,  the  plaintiff's  intestate,  their 
interest  in  the  estate  of  which  their  mother  had  the  income,  by  a 
deed  which  operated,  as  it  is  agreed,  to  convey  one-quarter  of  this 
ninth.  Hovey  died  on  June  19,  1886,  leaving  a  daughter,  Mrs. 
Miriam  P.  Adams,  who  was  his  sole  heir  at  law.  He  had  also  been 
married  for  the  second  time,  and  left  a  widow,  who  is  the  adminis- 
tratrix bringing  this  bill. 

The  fourth  of  the  ninth  part  which  had  belonged  to  Hovey  has 
been  paid  over  to  the  defendant,  Mrs.  Adams,  under  a  decree  of  the 
Probate  Court,  which  she  sets  up  as  conclusive  of  her  right  to  it,  and 
which  the  plaintiff  claims  is  invalid.  As  we  think  that  Mrs.  Adams, 
as  the  heir  of  Hovey,  is  entitled  to  the  money  as  real  estate,  and  that 
the  plaintiff  as  his  administratrix  has  no  right  to  it,  we  do  not  find  it 
necessary  to  consider  the  character  or  effect  of  the  decree  of  the 
Probate  Court. 

Where  executors  or  trustees  are  directed  to  convert  real  estate 
into  personal,  it  will  more  readily  be  inferred  that  the  proceeds  of 
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such  realty  are  to  be  held  as  personal  property  than  where  power  and 
authority  merely  are  conferred  upon  the  executor  thus  to  change  in- 
vestments. In  the  former  case,  the  direction  shows,  or  tends  to 
show,  that  the  testator  has  contemplated  and  understands  the  change 
that  may  be  made  in  the  rights  of  various  parties  by  the  change  in 
the  form  of  the  properly,  while  in  the  latter  case  it  is  less  easy  to 
suppose  that  he  has  confided  to  another  the  right  and  power  to  de- 
termine at  his  own  discretion  whether  the  descent  or  devolution  of 
the  property  shall  be  changed  by  the  new  form  which  the  property 
may  assume  by  reason  of  the  sale.  That  money  derived  from  the  sale 
of  real  estate  will  retain  the  character  of  real  estate,  and  be  subjected 
to  the  incidental  rights  which  attend  property  in  that  form,  will  not 
be  doubted,  if  such  has  been  the  clearly  expressed  intention  of  the 
party  authorizing  the  conversion.  Where  leave  is  given  under  the 
statute  to  an  executor  or  administrator  to  sell  real  estate  for  the  pay- 
ment of  debts,  if  there  be  a  surplus,  it  is  considered  real  estate,  to 
descend  and  to  be  disposed  of  as  if  it  were  actually  so.' 

In  determining  what  were  the  rights  of  Hovey,  or  those  acquired 
under  him,  it  will  be  advisable  first  to  inquire  whether,  if  his  grantor, 
Josiah  S.  Priest,  who  was  one  of  the  sons  of  Miriam  W.  Priest,  had 
not  conveyed  his  interest  under  the  will,  he  would  have  taken  the 
amount  of  the  fourth  of  the  ninth  as  realty.  It  is  to  be  observed  that 
the  will  contains  no  direction  to  turn  the  real  estate  into  money,  but 
a  power  only,  and  the  power  given  to  the  trustees  is  apparently  for 
convenient  management  merely.  The  executors  or  trustees  might 
sell  the  whole,  or  any  part  of  it,  but  it  is  not  readily  admissible  that 
the  testatrix  intended  that  either  should  thus  be  invested  with  any 
authority  to  change  the  rights  of  those  beneficially  entitled  thereto. 
After  authorizing  the  executors  to  convey  any  portion  of  the  realty, 
the  testatrix  adds,  "  the  proceeds  of  such  sales  to  be  held  and  ac- 
counted for  by  my  said  executors  in  lieu  and  instead  of  such  real 
estate."  After  the  transfer  of  the  property  to  trustees,  the  same 
authority  to  convert  real  estate  into  personal  is  conferred  upon  them, 
and  then  follows  the  proviso  already  quoted,  by  which  the  proceeds 
of  the  real  estate,  so  far  as  the  trustees  exercise  their  power  to  make 
sale  thereof,  are  to  be  held  "  for  the  same  uses  and  purposes,  and 
none  other,  as  the  real  estate  so  sold  should  have  been  held  for." 
The  object  of  this  language  is  to  guard  against  any  inference  that  by 
the  change  into  personalty  the  property  sold  is  to  lose  the  character 
of  realty,  or  that  its  descent  or  disposition  is  to  be  in  any  way  altered, 
or  any  change  made  in  the  beneficiaries  or  their  proportions.  In 
Holland  v.  Cruft  °  it  was  held  that,  where  real  estate,  specifically  de- 
'  Pub.  Stat.,  c.  142,  §  9.  S3  Gray  162. 
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vised  by  a  will  which  authorizes  the  executor  or  administrator  to  sell 
any  of  the  testator's  real  estate  and  reinvest  the  proceeds  in  personal 
estate,  but  does  not  manifest  any  intent  thereby  to  alter  the  disposi- 
tion of  the  property,  is  legally  converted  into  personalty,  the  proceeds 
are  to  go  to  the  same  persons,  and  in  the  same  proportions,  as  if  it 
had  remained  real  estate.  When  land  is  converted  into  money,  as  by 
a  trustee  with  power  to  sell,  unless  there  is  an  intent  manifested  by 
the  settler  of  the  trust  that  its  disposition  shall  be  thereby  changed, 
the  fund  takes  the  place  of  the  land  which  yielded  it,  to  be  applied 
and  disposed  of  in  the  same  manner,  until  the  object  of  the  trust  is 
accomplished.  The  general  rule  is,  that  it  is  only  when  it  appears 
that  it  was  the  intention  of  the  testator  to  convert  real  estate  into 
personal,  and  definitely  to  affix  to  it  the  latter  character,  that  the  law 
will  treat  the  estate  as  personal  for  all  the  purposes  to  which  the  in- 
tention of  the  testator  extends.' 

So  far  is  this  from  appearing  in  the  case  at  bar,  the  language  of  the 
testatrix  heretofore  quoted  shows  a  clearly  expressed  intention  that 
the  proceeds  of  her  real  estate,  if  sold,  shall  be  held  for  all  purposes 
as  real  estate.  The  trustee,  so  far  as  Josiah  S.  Priest  was  concerned, 
held  the  proceeds  of  the  real  estate  as  realty,  and  so  far  as  he  and  the 
trustee  were  concerned,  they  would  not  lose  that  character  until  as 
such  they  reached  him,  "  As  a  general  rule  to  be  deduced  from  the 
cases,  we  think,"  said  Chief  Justice  Shaw,  "  that  in  case  of  such  con- 
version of  real  into  personal  estate,  to  stand  in  place  of  the  real,  as 
more  beneficial  to  the  parties,  without  changing  the  beneficial  desti- 
nation, the  character  thus  impressed  on  the  money  will  attach  to  it, 
until  it  reaches  one  who,  if  it  had  remained  real  estate,  would  take 
it  beneficially,  that  is,  to  his  own  use  absolutely,  or  with  a  power,  like 
that  of  tenant  in  tail  in  possession,  to  dispose  of  it  absolutely,  or 
make  it  his  own  to  all  purposes,  and  it  will  then  be  his  absolutely."  ^ 
While  upon  reaching  him  the  proceeds  would  not  have  retained  their 
artificial  character,  Priest  would  yet  have  received  them  as  realty. 

Tlie  conveyance  by  Priest  to  Hovey  did  not  change  the  character 
of  the  estate  or  the  construction  of  the  will.  The  estate  was  received 
by  Hovey  as  real  estate,  and  the  proceeds  of  it  when  it  was  sold  con- 
tinued to  be  real  estate  as  long  as  it  remained  under  the  operation  of 
the  will.  At  the  death  of  Hovey  two  parcels  had  been  sold  and 
two  remained  unsold,  but  the  whole  constituted  one  fund  made  by 
the  will  real  estate,  and  the  interest  in  the  whole  passed  to  the  heirs 
of  Hovey. 

Bill  dismissed. 

'  Hammond  t.  Putnam,  no  Mass.  232. 
'  Holland  v.  Adams,  3  Gray  188,  191. 
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HUNTER,  Trustee,  etc.,  v.  ANDERSON,  Appellant. 

In  the  Supreme  Court  of  Pennsylvania,  January  3,  1893. 

\Reported  in  152  Pennsylvania  State  Reports  386.] 

Argued  November  4,  1892.  Appeal,  No.  206,  October  T.,  1892, 
by  Charles  A.  Anderson,  defendant  from  judgment  of  C.  P.,  No.  2 
Allegheny  Co.,  October  T.,  1892,  No.  210,  for  plaintiff,  Morton  Hun- 
ter, trustee,  etc.,  on  case  stated.  Before  Paxson,  C.J.,  Green,  Williams, 
McCollum,  Mitchell,  and  Heydrick,  JJ. 

Case  stated  setting  forth  that  one  McCallin  confessed  judgment  to 
Morton  Hunter,  trustee  for  the  use  of  Gamble  Weir  et  al.,  McCallin's 
creditors,  and  that  Morton  and  Weir  purchased  at  sheriffs  sale  McCal- 
lin's real  estate,  sold  under  a  fi.  fa.  at  the  suit  of  Hunter,  trustee,  as 
aforesaid.  That  the  purchase  was  made  under  an  agreement  executed 
by  Weir  et  al ;  McCallin's  creditors,  dated  December  31,  1891,  duly  re- 
corded, but  not  signed  by  the  wives  of  the  cestuis  que  trust,  giving  to 
the  said  Weir  and  Hunter  full  authority  to  sell  and  convey  the  said  real 
estate  and  to  distribute  the  money  received  for  the  same,  after  deduct- 
ing expenses,  to  said  creditors.  The  material  clauses  of  the  agreement 
are  fully  set  forth  in  the  opinion  of  the  Supreme  Court. 

Weir  having  since  died.  Hunter,  the  surviving  trustee,  sold  part  oi 
the  said  real  estate  to  defendant  and  tendered  him  a  deed  for  the  same, 
but  the  defendant  refused  to  pay  the  price  agreed  on,  because  (i)  the 
surviving  trustee  had  no  power  to  convey  ;  (2),  such  conveyance  would 
not  divest  the  dower  interest  of  the  wives  of  the  cestuis  que  trust,  and 
(3),  such  conveyance  would  not  divest  liens  against  cestuis  que  trust, 
there  being  liens  not  of  record  against  Weir.  If  the  court  were  of  opinion 
that  the  agreement  of  December  31,  1891,  worked  a  conversion  of  the 
land  into  personalty,  that  there  were  no  liens  or  dower  attaching  to  the 
land,  and  that  the  surviving  trustee  had  power  to  convey,  judgment  to 
be  entered  for  plaintiff  for  the  purchase-money,  otherwise  for  the  de- 
fendant.    The  court  entered  judgment  for  plaintiif. 

Errors  assigned  were  inter  alia  (i)  entry  of  judgment,  and  (3)  as 
stated  in  opinion  of  Supreme  Court. 

George  N.  Chalfant  for  appellant. 

Morton  Hunter  for  appellee. 

Opinion  by  Mr.  Chief-Justice  Paxson,  January  3,  1893. 

The  third  specification  presents  the  only  question  that  requires  dis- 
cussion. The  specification  is  as  follows:  "The  court  erred  in  not 
holding  that  the  said  Morton  Hunter,  trustee,  had  no  power  to  convey 
the  premises  in  question  to  defendant  in  fee  simple,  free  and  discharged 
from  the  lien  of  judgments  of  record  against  either  of  the  cestuis  que 
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trustenis,  or  from  the  lien  of  debts  not  of  record  against  the  estate  of 
Gamble  Weir,  deceased,  or  from  the  lien  of  the  dower  interest  of  the 
respective  wives  of  the  cestuis  que  trtistents." 

This  specification  is  based  upon  the  theory  that  the  real  estate  in 
question  retained  its  distinctive  character  as  real  estate  in  the  hands  of 
the  trustee,  and  was  subject  to  the  Hen  of  judgments  against  either  or  all 
of  the  beneficial  parties  to  said  trust.  A  careful  examination  of  the 
instrument  of  writing,  bearing  date  31st  of  December,  creating  this  trust, 
leads  us  to  a  different  conclusion.  The  duties  of  the  trustee  are  thus 
defined  in  that  instrument  :  **  To  bid  in  and  purchase  at  said  sheriff's 
sale  any  or  all  of  said  real  estate  of  said  William  McCaUin  if  the  same 
should,  in  their  opinion,  become  necessary  in  order  to  secure  the  inter- 
ests of  said  parties  of  the  first  part,  and  of  said  Gamble  Weir,  and  to 
take  a  deed  or  deeds  therefor  from  the  sheriff"  in  the  name  of  said  trus- 
tees conveying  to  them  the  estate  in  said  lands  as  trustees  for  the  use 
of  said  parties  of  the  first  part  as  well  as  for  the  use  of  said  Gamble 
Weir,  upon  the  trust  that  said  trustees  shall  hold  said  lands  so  conveyed 
for  the  purpose  of  making  sale  thereof,  and  that  said  trustees  will  make 
sale  thereof  as  early  as  practicable  for  the  purposes  of  converting  the 
same  into  money,  at  either  public  or  private  sale,  for  such  prices  and 
on  such  terms  as  they  shall  deem  best,  and  that  said  trustees  make, 
execute,  and  deliver  all  necessary  deeds  and  conveyances  for  the  real 
estate  so  sold  by  them,  without  any  liability  on  the  part  of  the  pur- 
chaser to  see  to  the  faithful  application  of  the  purchase-money,  and  that 
said  trustees  will,  from  time  to  time,  pay  over  to  said  parties  of  the  first  part 
and  to  said  Gamble  Weir  the  proceeds  of  such  sales,  less  the  expenses 
necessarily  incurred  and  their  commissions,  to  be  divided  among  them 
in  proportion  to  their  several  and  respective  interests  in  said  judgment." 

The  effect  of  this  agreement  was  to  place  the  title  of  the  real  estate 
when  purchased  in  the  trustees  named  therein  for  the  purpose  of  sale, 
and  distribution  of  the  proceeds  thereof  in  money  to  and  among  the 
parties  entitled  thereto.  We  think  this  was  a  conversion  and  that  the 
property  in  question  was  not  bound  by  the  lien  of  judgments  against 
any  of  the  beneficial  parties.  The  principle  that  a  direction  to  sell  land 
works  a  conversion  is  so  well  settled  that  it  is  almost  needless  to  cite 
authority.  It  is  sufficient  to  refer  to  Jones  v.  Caldwell.'  The  principle 
that  land  which  has  been  converted  is  not  bound  by  a  Hen  against  a  ces- 
tui que  trust  is  also  well  established  and  is  ruled  in  that  case,  and  the 
land  which  has  been  converted  is  not  affected  by  the  dower  of  the  wife 
of  a  cestui  que  trust. "^ 

The  only  remaining  question  relates  to  the  power  of  the  surviving 
trustee  to  convey.     The  trust  was  conferred  on  the  trustees  by  name, 
'  97  Pa.  43.  *  Willing  v.  Peters,  7  Pa.  287. 
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and  did  not  in  terms  require  the  whole  number  to  act.  Without  enter- 
ing upon  an  elaborate  discussion  of  this  point,  we  are  of  opinion  that 
the  act  of  5th  of  May,  1855,  P.  L.  415,  which  was  a  supplement  to  the 
act  of  14th  of  June,  1836,  P.  L.  630,  covers  it  fully.  It  was  held  in 
Philadelphia  &  Reading  Railroad  Company  v.  The  Lehigh  Coal  and 
Navigation  Company,'  that,  in  case  of  the  death  of  one  or  several  of  the 
trustees,  a  power  of  sale  under  the  act  of  3d  of  May,  1855,  is  well  exe- 
cuted by  the  survivors. 
Judgment  affirmed. 


SAMUEL  WETHERILL  et  al.  v.  JOHN  S.  HOUGH. 
In  the  Court  of  Chancery  of  New  Jersey,  May  Term,  1894. 

{Reported  in  52  New  Jersey  Equity  Reports  683.] 

On  bill  and  demurrer. 

Mr.  William  L.  Dayton  for  the  demurrant. 

Mr.  Samuel  D.  Oliphant,  Jr.,  contra. 

Bird,  V.C.  William  Wetherill  was  the  owner  of  certain  lands  and 
died  seised  thereof,  leaving  him  surviving  several  children,  one  of  whom 
was  named  Sarah  M.,  who  married  John  S.  Hough.  Sarah  M.  died 
January  10,  1875,  leaving  her  surviving  the  said  John  S.  Hough  and 
Frances  Eleanor  A.  E.  Hough,  their  only  child.  The  title  of  the  said 
lands  which  descended  to  Sarah  Hough  at  her  death  passed  to  her 
daughter,  the  said  Frances  Eleanor  A.  E.,  subject  to  the  estate  by  the 
courtesy  of  her  father.  The  complainants  were  the  brothers  and  sisters 
of  the  said  Sarah,  and  consequently  the  uncles  and  aunts  of  the  said 
Frances  Eleanor,  and  they  claim  that  the  fee  of  the  said  lands  would 
have  descended  to  them  (had  it  not  been  disposed  of  as  hereinafter  will 
appear)  as  the  heirs  at  law  of  the  said  Frances  Eleanor. 

During  the  lifetime  of  Frances,  by  an  order  of  this  court,  a  portion 
of  the  said  lands  of  the  value  of  $200  was  conveyed  to  the  gas  company 
of  the  city  of  Atlantic  City,  and  $80  paid  for  a  right  of  way  over  a  lot 
of  land  in  Atlantic  City,  and  $1,320.64  was  paid  for  land  taken  by  the 
Chelsea  Branch  Railroad  Company  under  the  exercise  of  the  right  of 
eminent  domain. 

The  said  John  S.  Hough  was  appointed  guardian  of  his  daughter,  the 
said  Frances  Eleanor,  and  received  all  of  said  moneys  as  such  guardian, 
and  held  them  as  such  at  the  time  of  the  death  of  the  said  Frances 
Eleanor,  and  still  has  the  possession  of  them. 

The  court  is  asked  to  declare  that  these  moneys  are  to  be  treated  as 

'  36  Pa.  204. 
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real  estate,  and  consequently  pass,  by  the  statute  of  descent,  to  the 
complainants,  who  are  the  uncles  and  aunts  of  the  said  Frances 
Eleanor,  subject  only  to  the  tenancy  by  the  courtesy  of  the  said  John 
S.,  as  the  husband  of  the  said  Sarah. 

As  to  the  $200,  it  is  insisted  upon  the  part  of  the  defendant,  John  S. 
Hough,  that  since  the  lands  of  the  infant  of  that  value  were  converted 
into  money  by  the  order  and  direction  of  the  court,  it  must  be  presumed 
to  have  been  in  the  interest  or  for  the  benefit  of  the  infant,  and  that  it 
was  consequently  such  a  conversion  as  would  have  resulted  if  Frances 
Eleanor  had  been  of  age  and  performed  the  same  act  in  person.  It  is 
claimed  that  this  was  a  voluntary,  as  distinguished  from  a  compulsory, 
conversion,  such  as  characterizes  the  sale  of  lands  under  the  statute  by 
executors  and  administrators  for  the  payment  of  debts  of  decedents, 
when  the  question  arises  as  to  whether  any  surplus  remaining  must  be 
treated  as  real  estate  or  as  personalty. 

The  $200  must  be  treated  as  real  estate.  The  case  most  nearly  like 
this,  which  has  been  considered  by  our  own  courts,  is  that  of  Snowhill 
V.  Snowhill,'  which  was  before  the  Chancellor  on  demurrer,  and  before 
the  Court  of  Errors  and  Appeals,  as  appears  in  the  opinion  of  Chancel- 
lor Pennington  in  i  Gr.  Ch.  30.  The  decision  of  the  Court  of  Errors 
and  Appeals  in  that  case  has  not  been  reported,  but  it  appears  from  the 
case  of  Oberle  7'.  Lerch '  that  the  correctness  of  the  decision  was  very 
seriously  questioned  by  counsel  and  an  effort  made  to  have  it  overruled, 
but  after  full  consideration  and  a  review  of  a  number  of  authorities,  the 
Chancellor  without  qualification  approved  the  decision  of  the  Court  of 
Errors  and  Appeals  in  the  case  of  Snowhill  e-.  Snowhill.  The  case  of 
Oberle  z:  Lerch  was  taken  up  on  appeal  ^  and  the  decree  of  the  Chan- 
cellor affirmed.  Now,  in  the  Snowhill  case,  the  Legislature  by  special 
enactment  authorized  the  guardian  of  an  infant  to  sell  certain  real  estate 
belonging  to  the  infant.  After  such  sale  the  infant  died,  and  the  ques- 
tion presented  for  the  determination  of  the  court  was  whether  the  pro- 
ceeds of  such  sale  should  be  treated  as  real  or  personal  estate.  The 
Chancellor,  on  demurrer,  decided  that  it  should  be  treated  as  personalty 
which  passed  to  the  representative  of  the  infant,  while  the  Court  of 
Errors  and  Appeals  decided  that  it  should  be  treated  as  real  estate,  and 
that  it  descended  to  the  heir  at  law  of  the  infant. 

The  rule  to  be  extracted  from  this  case  is  that  where  there  is  a  com- 
pulsory conversion  of  the  real  estate  of  an  infant  the  proceeds  during 
the  minority  of  the  owner  retain  the  character  of  real  estate  for  the  pur- 
poses of  devolution  and  transmission. 

The  next  case  which  has  any  real  likeness  to  the  present  one  is  that 

1  2  Gr.  Ch.  20.  ^  3  C.  E.  Gr.  350.  '  3  C  E.  Gr.  575. 
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of  Smith  u.  liayright.'  In  this  case  the  land  of  a  monomaniac,  which 
she  held  as  a  tenant  in  common  with  others,  was  sold  upon  the  applica- 
tion of  one  of  the  tenants  in  common  on  proceedings  in  partition  and 
her  interest  paid  into  court.  At  the  time  of  the  sale  she  was  confined 
in  a  hospital  and  was  subsequently  discharged  therefrom  and  for  a  con- 
siderable period  resided  at  her  own  home.  During  the  last-named 
period  she  frequently  declared  her  intention  to  make  application  to  the 
court  for  the  payment  of  the  proceeds  of  the  sale  to  her.  The  Chancel- 
lor held  that  after  her  death  the  money  so  in  court  might  properly  be 
regarded  as  personal  rather  than  real  estate.  From  what  has  been  said 
it  will  be  seen  that  the  owner  recognized  and  claimed  the  fund  as  per- 
sonal property. 

Another  case  where  conversion  was  accomplished  by  the  aid  of  the 
court  is  that  of  Jacobus  v.  Jacobus.''  In  this  case  it  was  held  that 
where,  on  a  bill  filed  for  the  partition  of  lands,  they  are  sold  under  the 
statute,  and  a  defendant,  without  filing  plea  or  answer,  accepts  of  all  she 
is  entitled  to  except  her  own  share  of  the  portion  invested  for  a  brother 
during  his  lifetime,  under  the  will  of  their  father,  all  her  interest  is  thereby 
converted  into  personalty.  This  question  was  also  before  the  Court  of 
Errors  and  Appeals  under  the  title  of  Cox  v.  Roome,^  in  which  the  dis- 
position of  the  same  fund  came  under  discussion.  At  the  conclusion  of 
the  opinion  of  the  court  (at  p.  264)  the  chief-justice  said  :  "  I  was  also 
instructed  by  this  court  to  state  that,  although  there  is  a  contrariety  of 
opinion  among  the  judges  on  the  subject,  according  to  the  views  of  a 
majority  of  the  members,  the  ground  upon  which  the  case  was  put  in 
the  court  below  should  be  sustained,  to  the  effect  that,  under  the  circum- 
stances, there  was  a  conversion  of  the  realty  out  and  out,  and  that,  con- 
sequently, the  appellants  as  heirs  at  law  are  not  entitled  to  the  fund  in 
question." 

In  both  of  these  cases  the  decision  of  the  court  was  controlled  by  the 
fact  that  the  persons  interested  in  the  proceeds  of  sale  had  signified 
their  consent  to  or  had  acquiesced  in  the  action  of  the  court  which  di- 
rected the  sale. 

In  Ware  u.  Polehiir  the  same  question  was  before  Lord  Chancellor 
Eldon,  and  (at  page  278)  he  made  these  observations  :  "  I  have  uni- 
formly made  it  a  rule  since  I  have  sat  here  where  property  of  one  na- 
ture has  been  applied  for  the  benefit  of  an  infant  to  property  of  another 
nature,  to  have  an  express  provision  that,  if  he  shall  not  attain  the  age 
at  which  he  shall  have  a  disposable  power,  the  representative  shall  not 
be  prejudiced  in  any  degree  by  the  act  done  by  the  court  in  contempla- 
tion of  the  infant's  benefit,  in  all  the  circumstances,  surprise  or  accident 
'  7  Stew.  Eq.  424.  2  g  Stew.  Eq.  248. 

2  II  Stew.  Eq.  259.  *  u  Ves.  257. 
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can  throw  around  it.  First  it  is  said  that  this  is  the  effect  of  the  court's 
declaration,  but  if  the  court  forgets  to  make  that  declaration  the  same 
rule  does  not  obtain,  and  the  court  has  disposed  of  the  property  by  an 
imperfect  judgment  in  another  manner  and  subject  to  different  equities. 
That  is  not  correct,  for  the  declaration  is  made  because  that  is  the  law 
applicable  to  the  case  of  the  infant,  and  it  is,  of  course,  to  reform  the 
order." 

In  the  case  oi  ex  parte  Phillips,'  the  same  principles  were  reaffirmed 
by  the  same  Lord  Chancellor  with  no  little  emphasis.  In  this  case  he 
very  clearly  pointed  out  the  origin  and  nature  of  the  different  powers 
exercised  by  the  court  of  chancery  in  dealing  with  the  property  rights  of 
infants  and  lunatics.  He  said  :  "  In  the  case  of  the  infant  the  Lord 
Chancellor  is  acting  as  the  court  of  chancery  ;  not  so  in  lunacy,  but  un- 
der a  special,  separate  commission  from  the  crown  authorizing  him  to 
take  care  of  the  property  and  for  the  benefit  of  the  lunatic.  In  the  case 
of  the  infant  it  is  settled  that,  as  a  trustee  out  of  court  cannot  change 
the  nature  of  the  property,  so  the  court,  which  is  only  a  trustee,  must  act 
as  the  trustee  out  of  court,  and  finding  that  a  change  will  be  for  the  benefit 
of  the  infant,  must  so  deal  with  it  as  not  to  affect  the  powers  of  the  infant 
over  his  property,  even  during  his  infancy,  when  he  has  powers  over  one 
species  of  property,  not  over  the  others.  It  may  be  for  the  benefit  of  the 
infant,  in  many  cases,  that  money  should  be  laid  out  in  land  if  he  should 
live  to  become  adult,  but  if  not,  it  is  a  great  prejudice  to  him,  taking 
away  his  dominion  by  the  power  of  disposition  he  has  over  personal 
property  so  long  before  he  has  it  over  real  estate.  The  court,  there- 
fore, with  reference  to  his  situation,  even  during  infancy,  as  to  his  pow- 
ers over  property,  works  the  change,  not  to  all  intents  and  purposes, 
but  with  this  qualification,  that  if  he  lives  he  may  take  it  as  real  estate, 
but  without  prejudice  to  his  right  over  it  during  infancy  as  personal 
property." 

These  cases  were  both  considered  subsequent  to  that  of  Oxenden  v. 
Lord  Compton,^  upon  which  the  counsel  of  the  defendant  greatly  relied 
in  his  claim  that  the  $200  should  be  treated  as  personal  property.  They 
are  not  in  conflict  with  that  case,  but  explanatory  of  the  different  grounds 
upon  which  the  court  proceeds  in  the  different  cases. 

The  doctrine  recognized  by  the  Court  of  Errors  and  Appeals  in  the 
case  of  Snowhill  v.  Snowhill,'  and  which  was  sustained  by  way  of  argu- 
ment in  the  case  of  Oberle  v.  Lerch,*  I  think  is  abundantly  broad  to 
include  and  control  the  disposition  of  the  sum  of  $1,320.64  last  above 
named.  The  conversion  which  produced  that  sum  was  by  compulsory 
proceeding,  authorized  by  legislation  in  favor  of  railroad  corporations. 

'  19  Ves.  118.  *  2  Ves.  Jr.  69. 

*  Supra.  *  Supra. 
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In  England  it  has  been  declared  that  in  such  case  no  conversion  is  ef- 
fectual as  against  infants.'  Nor  against  a  lunatic'  Nor  as  against  a 
felon  who  was  convicted  and  transported.' 

The  cases  show  that  where  the  conversion  is  compulsory,  /.  e.,  against 
the  will  or  without  the  consent  of  the  owner,  the  fund  will  be  treated  as 
real  estate  until  the  owner,  being  sui Juris  or  of  disposable  capacity, 
manifests  a  wiUingness  to  accept  it  as  personal. 

The  $80  must  be  controlled  by  a  different  rule.  The  parties  claim- 
ing it  were,  at  the  time  of  the  sale,  sui  Juris,  and  undertook  to  convey 
to  and  secure  the  entire  fee  (including  that  of  the  infant)  in  the  grantee. 
The  $80,  which  represented  the  supposed  interest  of  the  infant,  was  paid 
to  her  guardian.  The  complainants  have  not  the  shadow  of  a  right  to 
claim  the  proceeds  of  that  transaction,  which  represented  the  interest  of 
the  infant  as  real  estate. 

I  will  advise  a  decree  in  accordance  with  these  views. 

1  Kelland  -'.  Fulford,  6  L.  R.  Ch.  Div.  491. 

^  Dixie  V.  Wright,  32  Beav.  662;  In  re  Wharton,  5  De  G.  M.  &  G.  33. 

^  In  re  Harrop,  3  Drew.  726,  3  Jur.  (N.  S.)  380,  26  L.  J.  Ch.  516  ;  see  also  In 
re  Baget,  31  L.  J.  Ch.  772,  6  L.  T.  (N.  S.)  774  ;  In  re  Stewart,  i  Sm.  &  G.  32, 
16  Jur,  1063. 
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[An  asterisk  indicates  that  the  reference  is  to  a  dictum.     "When  a  dictum  is 
referred  to,  the  reference  is  to  the  page  on  which  it  is  found.] 


ACCOUNT.     {See  Account,  Bill  for  ) 

Giving  of,  as  incidental   relief   on   bill   for  reformation  or  rescission, 
272,  324. 

ACCOUNT,  BILL  FOR. 

When  allowed  by  principal   against  agent,  885,  886,  899*,  903,  916, 

922,  924. 
By  master  against  servant,  906. 
By  agent  against  principal,  905,  913,  918. 
Fiduciary  relationship  as  basis  for,  948. 
By  creditor  against  debtor,  897,  903. 
By  author  against  publisher,  910. 

Complicated  accounts  as  the  basis  for,  888,  898*,  901*,  903,  906,  929,  935. 
Mutual  accounts  as  the  basis  for,  906,  920. 
Right  of  holder  of  life  insurance  policy  to,  929,  935. 

ACQUIESCENCE.     {See  Lapse  of  Time— Negligence.) 
Distinction  between,  and  laches,  409*. 

AGENT. 

Rescission  of  contract  made  under  mistake  as  to  authority  of,  224. 

ATTORNEY. 

Setting  aside  of  deed  made  to,  by  client,  819,  827. 

BILLS  FOR  ACCOUNT.     {See  Account,  Bill  for.) 

BOUNDARIES. 

Effect  of  mistake  as  to,  due  to  negligence,  179*. 

CHILD. 

Setting  aside  conveyance  of,  to  parent,  813. 
Setting  aside  conveyance  by  parent  to,  815. 

COLLATERAL  FACT.     {See  E.xtrinsic  Fact.) 
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COMPROMISE. 

Relief  from,   in  e(|\iity   wlieii   entered    info  under   mistake  of  l;iw,   14, 
75,  91). 

CONCEALMENT.     {See  Fraud— Misrepresentation.) 

As  a  uround  for  rescission,  r)()9,  512.  561,  565,  571,575,  581,  590,  596,  C03. 

CONSIDERATION.     {See  Volunteer.) 

Inadequacy  of,  as  a  ground  for  re.scis.si()n,  49:5,  504,  505,  512*,  521*. 

CONVERSION.      {See  Double   Conversion — Ecjuitabie   (Conversion — Recon- 
version.) 

DOUBLE  CONVERSION.     {See  Equitable  Conversion— Reconversion.) 
When  invoked,  1006. 

DURESS.     {See  Undue  Influence.) 

ELECTION.     {See  Ratification— liemec lies.  Election  of.) 

EQUITABLE  CONVERSION.     {See  Double  Conversion— Reconversion.) 
Meaning  of,  970*,  1002*. 

For  what  purposes  doctrine  applied,  992,  994  note  1,  1003,  1016. 
Effect  of,  upon  laws  of  descent  and  distribution,  947,  953,  960,  977,  979, 

986,  990,  995,  1011. 
Effect  of,  upon  the  dispo.sition  of  property  bj'  will,  949,  968. 
Application  of  doctrine  of,  when  purpose  to  be  accomplished  by  has 

failed  either  wholly  or  in  part,  979,  982,  986. 
Effect  of  failure  of  trustee  to  act,  947. 

Application  of  doctrine  of,  when  a  sale  produces  a  surplus,  977,  1014*. 
Application  of  doctrine  of,  when  property  is  converted  by  act  of  law% 

1018. 
Application   of  doctrine   of,    when   language    authorizing   a  sale,  not 

mandatory,  952,  957. 
Time  of,  when  time  of  sale  discretionary,  952,  955,  1003. 
Time  of,  when  sale  dependent  on  a  contingency,  964. 
Time  of,  when  sale  to  take  place  at  a  certain  but  future  time,  968,  982. 

EXTRINSIC  FACT. 

Effect  of  mistake  as  to,  202,  209,  213,  217,  227. 

FACT,  MISTAKE  OF.    .{See  Extrinsic  Fact— Law,  Mistake  of— Mistake.) 

FRAUD.     {See  Conceal raent  —  Misrepresentation  —  Ratification  —  Relief  —  Re- 
scission— Silence. ) 
Jurisdiction  of  equity  to  rescind  contract  because  of,  472,  474,  487.      . 
Jurisdiction  of  equity  to  set  aside  conveyance  because  of,  478.  480,  484. 
Necessity  of  establishing  fraudulent  intention,  525,  542,  547,  550,  642. 

HUSBAND.     {See  Wife.) 
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ILLEGALITY.     {See  Restitution.) 

As  a  ba.'iis  for  rescission  when  plaintiff  complains  because  of  abandon- 
ment of  an  immoral  contract  by  defendant,  849. 

When  relief  given  against  defendant  abandoning  illegal  contract  not 
involving  moral  turpitude,  870. 

Right  of  a  plaintiff  to  relief  who  abandons  contract  because  of,  after 
performance  in  part  by  defendant,  850. 

Right  of  plaintiff  to  relief  because  of,  who  has  performed  contract  in 
part,  881. 

Right  of  plaintiff  to  relief  because  of,  after  contract  has  been  fully 
performed  on  both  sides,  854. 

Right  of  plaintiff  to  relief  when  contract  wholly  unperformed  on 
either  side,  853. 

Right  of  plaintiff  to  relief  when  illegality  appears  on  face  of  instru- 
ment, 851*,  856*. 

Right  of  plaintiff  to  relief  when  the  parties  are  in  jmri  (Jclicto,  859,  863 
note  2,  881. 

INTEREST. 

Recovery  of,  when  relief  given  because  of  fraud,  707,  709. 
Recovery  of,  when  relief  given  because  of  mistake,  334. 

LACHES.     (See  Acquiescence — Lapse  of  Time.) 

In  pressing  suit  after  action  begun,  as  a  defence  to  bill  for  relief,  423*. 

LAND.     (See  Boundaries.) 

Reformation  of  deed  given  under  mistake  as  to  quantity  of,  229,252, 

386,  383. 
Rescission  of  deed  given  under  mistake  as  to  location  of,  293. 

LAPSE  OF  TIME. 

As  a  defence  "when  witnesses  liave  died,  742. 

As  a  defence  when  property  of  speculative  value,  180*,  393,  745. 

As  a  defence  when  defendant's  position  has  been  changed,  730,  748. 

As  a  defence  when  defendant  has  not  been  injured  thereby,  303,  433. 

As  a  defence  when  phiintiff  ignorant  of  facts  affording  cause  of  action, 

397,  398,  410*. 
As  a  defence  when  plaintiff  does  not  know  of  cause  of  action  because 

of  his  ignorance  of  law,  410*. 
As  a  defence  when  caused  by  defendant,  401. 
'   As  a  defence  when  plaintiff's  right  reasonably  doubtful,  .397. 
As  a  defence  when  plaintiff  prevented  by  poverty  from  suing,  413. 

LAW,  MISTAKE  OF.     (*See  Compromise— Mistake— Relief.) 

Relief  because  of,  when  mistake  as  to  rule  of  law  of  general  applica- 
tion, 1,  2,  5,  6,  13  note  1,  71,  72,  150,  162,  164. 
Relief  because  of,  when  mistake  induced  by  defendant,  25,  32,  38,  43, 
80,  89,  107,  131. 
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LAW,  MISTAKE  OF.     ((St'e  Compromise — Mhhike  —  '[iv]\(if.)—Cniitimied. 

Kelief  because  of,  uIk'h  mistake  as  to  the  legal  effect  of  language,  S."), 

51  note  2,  54.  70*.  8G.  100,  134*,  135,  137. 
Relief  when,  as  to  private  right,  51*. 
Relief  when,  known  to  defendant,  144. 

MISREPRESENTATION.     {See  Ooncealnvent— Fraud— Negligence— Raliti- 

cation — Relief.) 
As  a  ground  for  reli(!f  when  not  as  to  a  material  fact,  570,  673,  683,  683. 
As  a  ground  for  relief  when  plaintiff  did  not  act  thereon,  493,  018*. 

621,  637. 
As  a  ground  for  relief  when  jjlaintiff  has  made  an  investigation,  646. 
As  a  ground  for  relief  wiien  misrepresentation  is  as  to  value  of  property, 

631,  634. 

MISTAKE.     (See  Extrinsic  Fact— Law,  Mistake  of — Negligence — Reforma- 
tion— Rescission.) 
Effect  of,  as  to  an  immaterial  fact,  175,  184,  199*. 
Effect  of,  when  mistake  as  to  authority  of  agent,  224. 

NEGLIGENCE. 

As  a  defence  to  bill  seeking  relief  because  of  mistake,  179*,  363,  372. 
As  a  defence  to  a  bill  seeking  relief  because  of  mistake  when  no  loss 

involved,  368,  387. 
Negligence  of   plaintiff   in    relying   upon   defendant's   statement   as  a 

defence,  383. 
Failure  to  read  instrument  as,  barring  relief,  317,  371,  378,  421*. 

PARENT.     {See  Child.) 

POSITION.  CHANGE  OF. 

As  a  defence  to  a  bill  for  reformation  or  rescission,  32,  144,  180*,  227. 

PROOF. 

Amount  of,  required  when  relief  sought  because  of  mistake,  460. 
Burden  of,  as  to  concealment,  fraud  or  misrepresentation,  493. 

PURCHASER  FOR  VALUE  WITHOUT  NOTICE.     {See  Third  Person.) 
No  relief  against,  when  reformation  or  rescission  is  sought,  309*,  444. 

RATIFICATION.     {See  Silence.) 

Right  of  plaintiff  to  relief  after  taking  with  knowledge  of  fraud  a  deed 

of  conveyance  in  performance  of  a  contract,  724. 
Effect  of  continued  holding  of  or  dealing  with  property  after  knowledge 

of  fraud,  on  plaintiff's  right  to  relief,  728,  732,  741. 

RECONVERSION.     {See  Equitable  Conversion.) 
Meaning  of,  948  note  1. 

"When  doctrine  of,  applied,  948*,  948  note  1,  995. 
Right  of  trustee  to  reconvert,  952*. 
Right  of  beneficiary  to  reconvert,  951. 
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REFORMATION.  {See  Account— Extrinsic  Fact— Lticlies— Lapse  of  Time- 
Law,  Mistake  of — Mistake — Negligence — Relief— Rescission.) 

No  power  in  equity  to  compel  making  of  contract  under  guise  of,  17 
note  93.  106,  209,  256,  267,  312. 

Reformation  presupposes  a  contract  to  which  instrument  does  not  con- 
form, 256,  201,  267,  280,  312. 

Right  of,  when  mistake  not  mutual,  272,  283,  303,  314,  317,  322. 

Right  of,  against  party  against  whom  bill  for  specific  would  not  lie, 
425,  429. 

RELEASE.     {See  Compromise.) 

Setting  aside  of,  when  executed  under  mistake  as  to  a  material  fact,  239. 

RELIEF. 

Form  of,  on  bill  for  reformation  or  rescission,  466,  407,  408  note  5,  469. 

REMEDIES,  ELECTION  OF. 

Effect  upon  right  to  equitable  relief  of  suing  at  law  after  filing  bill,  448. 
Effect  upon  right  to  equitable  relief  of  waiting  until  judgment  had  at 
law,  4.50,  453. 

RESCISSION.  {See  Concealment- Extrinsic  Fact— Fraud— Illegality— Inter- 
est— Law,  Mistake  of — Mistake — Rents  and  Profits — Relief — Resti- 
tution— Silence — Undue  Influence.) 

Distinction  between  bill  for,  and  action  at  law,  482  note  2,  702*,  709,  714. 

When  bill  for  dismissed,  defendant  being  willing  to  put  plaintiff  in  the 
position  where  he  would  have  been  but  for  the  mistake  which  is  the 
equity  of  the  bill,  229,  261,  295,  398. 

Right  of  plaintiff  to,  when  mistake  known  to  defendant,  261,  303. 

Right  of  plaintiff  to,  when  mistake  unknown  to  defendant,  1.58,  295, 
302*.  315*,  316. 

RESTITUTION. 

As  a  condition  of  filing  bill  for  rescission,  703,  709,  714. 

Necessitj^  of  making  tender  of,  in  bill  for  rescission,  704*,  709. 

As  a  condition  of  granting  rescission,  312,  874  note  8. 

Necessity  of  making  restitution  of  money  when  a  recovery  of  money  is 

sought,  623,  097,  714,  724. 
Necessity  of,  when  restitution  impossible  because  of  defendant's  act,  088. 
Necessity  of,  on  bill  for  rescission  when  property  has  decreased  in  value, 

80*.  096*,  702. 
Necessity  of,  on  bill  for  rescission  when  property  worthless,  699. 

SILENCE. 

After  knowledge  of  fraud,  as  a  defence  to  a  bill  for  rescission,  745. 

STATUTE  OF  FRAUDS. 

As  a  defence  when  plaintiff  seeks  to  acquire  property  through  reforma- 
tion, 327,  843  note  2,  344,  347.  352,  363. 
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STATUTE  OF  FliWDH—Contimied. 

As  a  defence  when  plaintiff  seeks  a  restitution  of  property  tlirough 

reformation  or  recission,  335*. 
As  a  tlofciue  to  a  bill  to  reform  a  contract  of  suretyship,  358. 

TIME,  LAPSE  OF.     (See  Lapse  of  Time.) 

THIRD  PERSONS.     (See  Purchaser  for  Value— Undue  Influence.) 

Right  to  reformation,  or  rescission  against,  who  are  not  innocent  pur- 
chasers, 433,  442,  446. 
How  affected  by  decree  for  rescission,  293. 

UNDUE  INFLUENCE.     (&e  Child— Parent— Wife.) 

Setting  aside  of  transfer  induced  by  abuse  of  legal  process,  751. 
Setting  aside   of    agreement    induced    by   threat  to  exercise  a  legal 

right,  770. 
Setting  aside  of  agreement  induced  by  threat  of  prosecution  or  arrest, 

773.  784,  791,  795. 
Setting  aside  of  agreement  induced  by  the  withholding  of  money  to 

which  plaintiff  was  entitled,  and  of  which  he  was  in  need,  759,  764. 
Setting  aside  of  agreement  executed  because  of  fear  of  loss  of  money 

due  to  plaintiff,  768. 
Presumption  of,  because  of  relationship  of  parties,  833. 
Threat  of,  must  have  influenced  conduct,  790. 
Effect  of,  to  render  act  voidable,  293  note  1. 
Right  of  rescission  because  of,  against  third  parties,  793  7ioie  1,  883. 

VALUE.     (See  Misrepresentation.) 

WIFE. 

Setting  aside  of  deed  executed  by,  to  husband,  812*. 
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